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ADVEEIISEMENT. 


NuMEBOUS  inquiries  for  the  Code  of  Civil  Procedure  in 
a  small  compass,  which  would  in  fact  as  well  as  in  name  be 
a  ^^pocket  code,"  have  induced  the  publisher  to  issue  this 
pi'eseut  edition. 

In  addition  to  the  large  and  annotated  codes,  the  busy 
practitioner  finds^'ii^iecess^i'y  to'Hav^^jtjftis  hand  for  ready 
reference,  a  small  edition  *iu  one  vplume,  that  will  enable 
him  to  turn  in  a  mjc^fQeijfUt)  al?y^  section  desired.  The 
Tolame  can  easily  b©  carri&d. in  ,aij» ordinary  pocket. 

The  amcndmenta^j^^ejnieriedih  their  proper  places  up 
to  the  close  of  the  Legislature  of  1885. 

The  Publishes. 

New  York,  July^  1886. 
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Stats  ^9  New  York, 
OmcK  or  BcoRXTART  OF  Stati, 
Albany,  August  14th,  1877. 

Messrs.  Ward  &  Peloubet, 

80  Nassau  sty  New  York  City. 

Gentlemen  : — I  return  to  you  herewith  a  copy  of  your  edition  of  tht 

New  York  Code  of  Civil  Procedure  with  my  certificate  of  its  correctnesB 

attached. 

Respectfully  yours, 

EDGAR  E.  APGAR. 


CERTIFICATE.  .OF,  TJI5  SECRETARY  OF  STATE. 
State  OP  New.^/i^  *.  •'    :?     ••**••*     •*•-• 


••  • 


Office  of  the  Secretary  of  State.  \  ss. 

Jj  Edgar  K.  Apgar,  Deputy^  ^nd'^Qvi^g'Soeretary  of  State,  do  bere^ 
certify  that  the  following  bdoltL  eoa&mi£lLet>rr4ct  transcript  of  the'CoDB  OP 
Civil  Procedure,  pa8se(r«JU!in^2,.*J8?6;{iS|i;(iended  and  completed  by  tht 
acts  of  the  Legislature  pa^(}**nyoe*its*  ^naStimeat.    ~ 

In  Witness  Whereof,  I  have  hereto  set  ray  signature,  at  the  Cily 
of  Albany,  this  14th  day  of  August,  in  the  year  one  thousand 
eight  hundred  and  seventy-seven. 

EDGAR  K.  APGAR, 
Deputy  and  Acting  Secretary  of  BuUe, 
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Id.  828.  Id.  100;  90  N.  Y.  58; 

30  Huu,  70. 

553. 

8  Civ.  Pro.  388:  49  604. 

Super.  459;  12  Abb.  g  Civ.  Pro.  94. 
N.  C.  307. 


2 
N. 
31 


4 
Id. 


641. 
Ci?.  fto.   1», 

644. 
/^Chr.  Pro,  189;  11 

647. 

8  av.  Pro.  182;  4 
188;  63  How.  484. 

648. 
-.5  Civ.  Pro.  361;  6 
fa.  164;  89  N.Y.  848. 

649. 

8  Ci7.  Pro.  389;  3 

M82;4  Id.  1«9;  5 

,an;CId.  164;89 

Y.  343;   92  Id. 

5;  9  Daly,  274. 

650. 
1  Civ.  Pro.   208, 
,5,386;  3  Id.  851; 
\:i  W.  ira;  29  Hnn, 
09;  12  Abb.  N.  C. 

651. 
1  Civ.  Pro.   208, 
1^.866;  3  Id.  351; 

mm. 

655. 
%  Civ.  Pro.  198;  S 
Hie?;  27  Hon,  312. 

656. 
J  Civ.  Pro,  878. 

657. 
•  Daly,  S73. 

•      673. 

»N.Y.141. 

675. 
5  Civ.  Pro.  167. 

677. 
»N.Y.  348. 

678. 
»M.T.  348. 


SECTIONS  CONSTBDED. 

682. 

1   Civ.   Pro.   240, 

411;  8  Id.  291,  348; 

4  Id.  4;  89N.Y.440; 

93  Id.  87;  30  Hnn,  19. 

683. 
1  Civ.  Pro.  240, 
411;  3  Id.  106,  343, 
847,  416;  5  Id.  191, 
261;  30  Huu,  19;  31 
Id.  424. 

685. 
93  N.  Y.  863. 

686. 
93  N.  Y.  363. 

687. 
93  N.  Y.  863. 

707. 
4Ci".  Pro.  393;  11 
Abb.  N.  C.  180. 

708. 
4  Civ.  Pro.  393;  94 
N.  Y.  508. 

709. 
4   Civ.    Pro.    148, 
154;90N.  Y.  5gl;92 
Id.  651. 

713. 
4   Civ.    Pro.    126, 
167;  29  Hnn,  M,  633; 
94  N.  Y.  343. 

715. 
4   Civ.   Pro.    167, 
418. 

719. 
2  Civ.  Pro.  275. 


721. 
1  Civ.  Pro.  133;  2 
Id.    422;    88   N.  Y. 
275:  26  Hun,  429;  9 
Daly,  295. 

722. 
89  N.  Y.  242. 


xui 

1  Civ.  Pig.  133, 
448;  2  Id.  194,  4'>2; 
3  Id.  :m;:  I  Id.  144; 
88  N.  Y.  bi)0:  80  Id. 
22;  93  Id.  93;  14 
Abb.  N.  C.  94;  9 
Daly,  Ti2:  1  Dcra. 
349";  .31  11  mi.  3i>7, 
424;  50  Super.  ^01. 

724. 

2  Civ.  Pro.  194, 
800;  5  Id.  m)',  90  N. 
Y.  540;  9  Dily.  iiU5. 
14  Abb.  N.  C.  510. 


727. 
14  Abb.  N.  C.  94. 


731. 
48  Super.  449. 

733. 
8  Civ.  Pro.  158. 

737. 
4  Civ.  Pro.  290. 

738. 
3  Civ.  Pro.  72;  Gt 
How.  271;  48  Super. 
449. 

740. 
6  Civ.  Pro.  303;  12 
Abb.  N.  C.  337. 


»*-  rr 

2  Civ.  Pro.  48:  8 
Id.  60,  445;  4  Id.  73; 
6  Id.  144;  48  Super. 
307. 

756. 

3  Civ.  Pro.  no,  445: 
4  Id.  76:  5  II.  449;  6 
Id.  144;  94  N.  Y.  519; 
48  Super.  307. 

757. 
1  Civ.  Pro.  129;  2 
Id.  194;  4  Id.  73;   6 
Id.  144;  30 Hun, 444; 
2  McC.  149. 

760. 
2  Civ.  Pro.  48. 


SEcTtoXs  f.-OXSIBUBD. 
783. 

,/<?•■, Pro.  Ml;  B 


7B7, 
Bo*.  806. 


BcO.  MO. 

770. 

"■  I^.  178. 


783. 


7fi7. 
w  N.  Y,  ser. 

7*S. 
S  Dem,  827;  gg  n. 


I  Civ. 


7ftl. 


W=?'?d.^™-'«^ 


«  3up*r.  S8S. 

807. 
«  Hnpof.  388. 


Kt.«»j 


B;  5 
em. 


SECnOJfS  CONSTRUED. 

■881.  Wil. 

8  Civ.  Pro.  «T;  4  95  N.  Y.  Wi, 

Id.  W*- 

958. 

882.  96  N.  Y.  «4. 
98N.Y.  82. 
4;  4  965. 

!;  68  gg3  1  Civ.  Pro.  98. 

4  Civ.  Pro.  844;  87 
Hun,  888.  W)7. 


XV 


191, 


10  Daly,  508. 

885. 

3  Civ.  Pro.  448;  4  g«g 

Id.9l4;2I>«n.8i9.  j  civ!^??;.  898. 

886. 
1  Civ.  Pro.  101;  4  970. 

1  and  1(1.243.  8  Civ.  Pro.  807. 

3  Id!  887.  971. 

4  Id.                       5  Civ.  Pro.  444;  64  96  H.  Y.  968. 
K  344,                   How.  878;  29  Hun,  "" 

6  W.  180;  2  Dem.  899.  . 

12;  93  '  974. 

How.  ggg  10  Daly,  608. 

64  How.  878;  39 
Hun,  139.  977. 


N.  C. 
101. 


Hand 


101. 


1  Civ.  Pro.  901;  6 
889.  Id.  88. 

5  Civ.  Pro.  444;  64 
How.  87S;  89  Hun,  980. 

189.  1  dv.  Pro    166. 


t^^-  894.  982. 

N.  y1  48  Super.  118;  10      .  ^  ^W  Pro.  868;  9 

08;  26  Abb.  N.  C.  824.  Id,  126 ;  6  Id.  185;  92 

:d.441;  N.li.898;90ld.888; 

31  Id.  ftlO  6tt    How.    891  ;    «8 

N.  C.  -   -,  ^^  QRK  Hun,  71. 

^  8  Civ.  Pro.  266.  ^^^ 

I  Aii  1  Civ.  Pro.  868;  6 

^'  911.  Id.  185;  29  Hun,  187; 

8  Civ.  Pro.  266.  82  Id.  71. 

f^fSv  023.  984. 

n    ei-  81  Bun,  619.  I  Civ.  Pro.  868;  2 


Hun,  455;  82  Id.  71. 
935. 
8  Civ.  Pro.  172.  935 

2  Civ.  Pro.  268. 
942. 
8  McC.  166.  98e. 

32.  2  Civ.  Pro.  268;  66 

952.  -flo^-  ^^• 
4  Civ.  Pro.  11.  ^^„ 

».  98;  8  987. 

.  88, 88,  g^Q  ^  CW.Tto.^Rfc,^ 

<i5N.Y.624.  Ilutv,n. 


8KCTI0NS  CONSTRUED. 

tM>2.  1018                                   isift 

M*  Irpr/id  «?•«{  Mr?."?i^/n»i^                 lew  2t 

N    V    tttL            •  *"•  *1  '*^-  ^1<>-                            I«l-  830;  11  AM 

*  ■     ■  ^  C.  180. 

^  ,:i  Civ.  l>n>.  171;  6  Wnw  u^'  *"•  *                         1217. 

M.^III,  How.  119.                                      1  Civ.  Pro.! 

Itl.  830;  11  AN 

007.  1031.  ^'180.     » 

tU  N.  Y.  dl8:  48  *  *'iv-  Pro.  270;  88 

SiiiKT.  5-Ja.  N.  Y.  (500. 

008.  102:J. 
3;i  Ilmi.  aoO.  •  i  Civ.  Pro.  185;  87 


000. 
1  <'iv.  Pm.  292;  2 


1222. 
2  Civ.  Pro.  I 


N.  V.  r>50  ;  2  Dcm.  1224. 

239;  90  JSf.  Y.  (i42.  2  Civ.  Pro.  I 


I«l.  JWJ,  "MO;  5  Id.  88;  1 04 1 .  1228 

1000.  """"•'»• 

;}0   Il.m.    106;    10  IHftO  1229. 

Abh.  N.  0.  0.  s„l?!^^.;«  1  Civ.  Pro.  41i 

49  Sapor.  518.  Hoii,  154;  81 SL 

1001.  ..g^ 

10  Daly,  418.  4  ^j.^,  p^  ^^ 

1002.  ,  Hon,  030;  488. 

81  Hun,  222.  1189.  ^**- 

»  Civ.  Pro.  184. 

1246, 

1003.  .onn  81Haii,C25. 
2  Civ   Pro   Oft"  »r                                i^uu. 

N    Y.'  oniT'gf'lS^  2MCC.256. 

639;  95  Id.  252.  1247. 

1 204  81  Hun,  685. 

1008.  4  Civ.  Pro.*  428;  87 

9  Daly.  880.  N.  Y.    40,    599'  26  iora 

Hun,  619;   CO  liow.  ^  ^^^^\ 

1000.  Abb.  N.  C.418 

,  ^  N.   Y.    542  :   9 

Daly,  JiSO.  *    "  1205. 

4  Civ.  Pro.  428.  1266. 

1 A  f  '>  8  Civ.  Pro.  ID 

1    n       ^  IOAA  Abb.  N.  0.322. 

1    (?iv.    Pro.   201,  1206. 

JO;  4  Id.  .300,  302;  6  Civ.  Pro.  61. 
30. Hun,  .508;  31  Id  10«Q 

383.                '  ^-  ^'                                  lon-y  2  Civ.  Pro.  4 

«  ^.^'^^'-  Id.  148;91N.Y 

8  Civ.    Pro.  1;   4  64  How.  452;  6 

1015                                   o     ^^^'  ®  I^-  ^58;  50  521. 
1  Civ  Pm\in.  11                      &'??^  -*^«'  ^2  Abb. 

^'  ^-  28  Hun,  93. 

1016.  -.on 

10  Daly,  15.  sriv   ii*o«  1274. 

^'  2  Civ.  Pro.  86.  5  Civ.  Pro.  41f 


SECTIONS  CONSTRUED. 


XVII 


ds 

1312. 
96N.Y.  OTft. 

1884. 
66  How.  888;  10 
Abb.  N.  C.  407. 

1315. 

1335. 

92  N.  Y.  537,  632; 

8  Civ.  Pro.  68;  6 

;fl2 

2  McC.  342. 
1316. 

Id.  81;  Old.  226;  66 
How.  349. 

6  Civ.  Pro.  121;  95 

133«. 

N.  Y.  645;  27  Hun, 

98N.Y.  660;   04 

884. 

Id.  248. 

1317. 

1337. 

16. 

9  Daly,  483. 

5  Civ.  Pro.  840;  87 
N.Y.  514, 623;  91  Id. 

1318. 

452. 

.  16. 

5  Civ.  Pro.  238. 

1338. 
6  Civ.  Pro.  840;  87 

1319. 

N.  Y.  614,  620. 

». 

4  Civ.  Pro.  284. 

1840. 

1323. 

1  Civ.  Pro.  9;  5  Id. 
81. 

M. 

2  Civ.  Pro.  134;  29 

Hun,  215;   9  Daly, 
17«. 

1342. 

6  Civ.  Pro.  74;  64 

i. 

132G. 

How.  515. 

* 

2  Civ.  Pro.  36:  6 
Id.  169, 171;  10  Abb. 
N.  C.  407;  48  Super. 
299. 

1347. 
4  Civ.  Pro.  208;  6 
Id.  76. 

1849. 

194;  0 

1327. 

98  N.  Y.  660;  81 

4  Civ.  Pro.  334;  29 

Hun,  581. 

Hun,  698;  31  Id.  629; 

10  Abb.  N.  C.  407; 

# 

66  How.  283. 

1350.    ^ 

5;  27 

1328. 

93  K.  Y.  650^94 
Id.  248. 

6  Civ.  Pro.  226. 

1351. 

>46;   9 

1  Civ.  Pro.  9,  216; 

1329. 

3  Id.  308. 

6  Civ  Pro.  226;  10 

^   ^\  ^  £\ 

Daly,  863. 

1353. 

372;  2 

64  How.  881. 

Super. 

1331. 

4  Civ.  Pro.  834;  29 

1356. 

Hnrr^  598. 

8  Civ.  Pro.  879;  6 

582;   1 

Id.  279;  64  How.  331. 

1332. 
10  Abb.  N.  C.  407; 

1357. 

13  Id.  481. 

2  Civ.  Pro.  879. 

73;    18 

fil. 

^  \  II 


1801. 
54  How.  8S1. 


8BCTI0N8  CON8TR0BD. 

1494.  ^^ 

A  dr.  Pm.  ML  ^^' 


^365.  6ClT.Pro.aW.  eciT. 


4  CW.  Pro.  68;  1 
Dem.  175. 


1426.  1 

S  Civ  Pro.  1«6.  1  Civ 


13G6. 

2  Civ,  Pro.  188;  8  ^.^„ 

id.88;«id.im  ,civ*^:ao6.                    ici, 

Id.  447 

1868.  1440.  60  Sap 
1  Civ.  Pro.  408.  2  Civ.  Pro.  808. 

1869.  1441.  1  cb 

1  Dem.  17R.  31  Hun,  682.                             N.  Y. 

1870.  1461. 

4  Civ.  Pro.  88S.  81  Hnn,  688.                               i  Ci 

1371.  1464. 

5  Civ.  Pro.  *W;  87  2  Civ.  Pro.  80.                           8  Ci 
Han,  4%;  89  Id.  14.  Id.  89 

10715  140^- 

A  /.,     13      Ko  8  Civ.  Pro.  80. 

4  Civ.  Pro.  58.  2  Oi 

Id.  88 

1380.  1487. 

28  Han.  458.  ^1  Civ.  Pro.^;  4 

Id.  1 ;  5  Id.  868}  00  _  - 

^ooi  N.  Y.  899;  28  Han,                        6C 

1381.  838;  49  Super.  1;  8 
28  Hun,  452;   80  McC.  196. 

Id.  670;  1  Dem.  849.  j4 

,oQ.  1498. 

4  Civ.  Pro.  274;  80  ^  « 

Huu,«42.  *^ 

1500. 

1405.  8  Civ.  Pro.  896                               ^^ 

4  Civ.  Pro.  170;  5 

Id.  157.  1501. 

8  Civ.  Pro.  896;  02  ^  , 

1419.  N.  Y.  848 ;  26  Hun,                        °  ^ 

2  riv    Pro    2S0  *01 ;   11  Abb.  N.  C. 

2  CIV.  I'ro.  38».  ^j^l  jg  j^  JJ3 

3  Clv.  Pro.  166;  5  loO-5. 
Id.  28,  891.  6  Clv.  Pro.  868. 


1422.  1504. 

3  Clv.  Pro.  166;  5  12  Abb.  N.  C.  80. 


6  < 


Id.  28,  891.  80 

1510. 
1423.  12Abb.N.C.80. 

3  Civ.  Pro.  166;  5  IS 

Id.  28,  391.  ^^ 


gecnoNs  cowrpRtTSD.  xn 


I7i3. 

1784. 

sa^.  m>.a«;s 

BOiv.Pro.  11& 

McC.  4SS. 

1788. 

1768. 

8  av.  no.  iir. 

9  Civ.  F»o.  416;  5 

48^46ti 

Id.  806. 

1780. 

1766. 

8  OlT.  Pro.  isr. 

9  Olv.  Pro.  416:  6 
Id.  184;  91  ^.T.  881. 

1798. 

8  OiY.  Fto.  418. 

1768. 

14Abb.N.C100. 

1798. 

8XCC.908. 

1769. 

9  Civ.  Pro.  416;  4 

1799. 
9  McC.  986. 

Id.  821;  5  Id.  806;  81 
Hun,  290;  65  How. 

806,  411 ;   10  Daly, 

806. 

1806. 

8  Civ.  Pro.  1S7. 

1770. 

19Abb.N.C.169. 

1807. 

98N.T.887. 

1773. 

B  Civ.  Pro.  869. 

ll»09. 

% 

6  Civ.  Pro.   106» 

1775. 

118;  14  Abb.  N.  C. 

6  ClT.  Pro.  116. 

S». 

1776. 

1810. 
8  Civ.  Pro.  197;  6 

8  Civ.  Pro.  868;  4 

Id.  90. 106, 118. 

Id.  960;  98  N.Y.  474. 

^^^^v  W       ^^  ^^  W       ^*  ^^  ^^  ■       ^^  ™^-^^  ^ 

1778. 

1814. 
5  CiT.  Pro.  887. 

9  Civ.  Pro.  80, 898, 

5  Id.  9r4;  88  N.  Y. 

424:  64  How.  968;  19 
Abb.  17.  C.  278. 

1819. 

6  Civ.  Pro.  86;  80 

Han,  687. 

1780. 

8  Civ.  Pro.  36;  5 

1835. 

Id.  118;  87  N.Y.  147; 

1  Dem.  36;  9  Id. 

98  Hon,  969;  32  Id. 
190;  11  Abb.  N.  C. 

929,949. 

183;  49  Snppr.  934; 
60  id.  961;  10  Daly, 

^  ^^/^  ^% 

1826. 

460. 

9  Dem.    92,  999, 

949. 

1781. 

4  Civ.  Pro.  230;  65 

1832. 

How.  342. 

1  Dem.  806. 

1782. 

1833. 

4  Civ.  Pro.  280;  14 

1  Dem.  806;  9  Id 

Abb.  N.  C.  486;  65 

147. 

How.  342. 

J(\ 


SB0T10\S  OOXSTRUBD. 


1  I>«m.  auo.                              ^  N   T  «n.  «  2017. 

r>7  How.  186. 474:                          1 0QA  203IS. 

^"*''"-  2045.    ^ 

1830.  2#How.» 

Hull,  i;*^;    n  Abb.                     5  Civ.  Pro  »0  -      *"^' 

N-  < '.  1 10;  v,()  uow.                                        ^-  W  How.  iOL 
IW;  07  Id.  133,  474. 

1932.  205a 

IQQ  J                                  «7  How.  271.  W  N.  Y.88L    'j 

5  (Mv.  ]>ro    84-  2ft 

II'Hi,  ^»;   i  Dem                               l»ii3.  2061. 

S^y-                                                8  Civ.  Pro.  sas.  64  How.  M 

1H05.                                    .007  2062. 

5  Civ.  Pro.  198;  5                      92  NY   mi  64  How.  2* 
Red.    a7i>,    376  ;    1                      ^'^  ^'  ^'  ^^' 

Deiii.  519. 

,^^,                                         1939.  66  How.  at, 
18/1.                                  8  Civ.  Pro.  295. 

6  Civ.  Pro.  428.  ^^^„ 

^nAn  2067.         • 

1940.  2  Civ.  Pro.  »* 


2  Civ.  Pro.  111.  452;  3  Id.  11.       \ 


1897. 
2  Civ.  Pro.  125;  66 
How.   447;    2  McC. 

^^**-  1948.  2070. 

27  Hun,  5li8  ;    11  ^2  Civ.  Pro.  8iL 

^g^3  Abb.N.c.64.'  ^^:til:''^'^ 

2  Civ.  Pro.  77;   5 
5Id  70.  2-^;  12Abb.     >  1953. 

^•^'•^3.  14Abb.  N.  C.  81:  2091. 

80  Hun,  484.  •  ,  ,1  Civ.  Pro.  411; 

1904. 
6  Civ.  Pro.  222.  1902. 


2  McC.  264. 


^,,1^12.  1980. 

2J)  Ilnn,  5>5i.  2  McC.  295. 


Id.  62. 


2100. 
1  Civ.  Pro.  Uk> 

1909.  M-180. 

^29   Hun,    251:    10  1^64. 

Duly,  275.  2  McC.  2C4. 


2120. 

14Abb.  N.C. 

2121. 

14  Abb.  N.  C. ' 


1913.  1991. 

jj,|0Hun,251;  SOW.                      8  ^'iv.  Pro.  180.  2122 

14Abb.N.'c.<>l 

,Q,-                                          1993.  28  Hun.  828. 

,^^11'^-  8  Civ.  Pro.  11. 

10  Daly,  33.  2J29. 

2007.  80  Hun,  894. 
1919.                               80Hun,  8M. 

5  Civ.  Pro.  194;  31  2131 

"•"io'!xi;if  =  f  ;]•                             *"«  10  Abb.  N.  c.  a 


SECTIONS  CONSTRUED. 


1278. 
sr  How.  271 ;  98 
R.Y.849. 


1279. 
5CiY.  Pro.  407;  W 
li.T.458. 


1281. 
NY.  622. 


1312. 
96N.Y.  676. 


1315. 
92  N.  Y.  537,  632; 
2  McC.  d42. 

1316. 
6Civ.  Pro.  121;»5 
N.  Y.  045;  27  Hun, 
884. 


xvn 

1384. 
66  How.  283;  10 
Abb.  N.  C.  407. 

1335. 
8  Civ.  Pro.  58;  6 
Id.  81;  Cld.  226;  66 
How.  349. 

1336. 
93  N.  Y.  650  ;   94 
Id.  248. 


1282. 
13  Abb.  N.  C.  16. 

1291. 
13  Abb.  N.  C.  16. 

1294. 
65  How.  41,806. 

1295. 
iCl?.  Pro.  194. 

1296. 
tCiv.  Pro.  194. 

1297. 
R  N.  Y.  503. 


1300. 
2  Civ.  Pro.  194;  9 
Daly,  483. 

1301. 
«N.  Y.  645;  27 

Hun,  384. 

1303. 
^90  N.  Y.  546 ;   9 

Daly,  m. 

1300. 
,  1  Civ.  Pro.  872;  2 
jj.36;  48  Super. 


1310. 

te  N.  Y.  682 ;   1 

wm.  168. 


1311. 
•  Daly,  178;    18 
ikb.N.  0.482. 


1317. 
9  Daly,  483. 

1318. 
6  Civ.  Pro.  233. 

1319. 
4  Civ.  Pro.  284. 


1323. 

2  Civ.  Pro.  134;  29 
Han,  215;  9  Daly, 
176. 


1326. 
2  Civ.  Pro.  36;  6 
Id.  169,171;  10  Abb. 
N.  C.  407;  48  Super. 
299. 


1327. 
4  Civ.  Pro.  834;  29 
Hun,  698;  81  Id.  629; 
10  Abb.  N.  C.  407; 
66  How.  283. 


1328. 
6  Civ.  Pro.  226. 


1329. 
6  Civ  Pro.  226;  10 
Daly,  863. 

1331. 
4  Civ.  Pro.  834;  29 
Hull,  598. 

1332. 
10  Abb.  N.  C.  407; 
18  Id.  481. 


1337. 

5  Civ.  Pro.  340;  87 
N.Y.  514,623;  91Id. 

452. 

1338. 

5  Civ.  Pro.  340;  87 
N.  Y.  514,  620. 

1340. 
1  Civ.  Pro.  9;  5  Id. 
81. 

1342. 

6  Civ.  Pro.  74;  64 
How.  515. 

1347. 
4  Civ.  Pro.  203;  6 
Id.  76. 

1849. 
93  N.  Y.  650 ;  81 
Hun,  531. 

1350.*  "^ 
93  N.  Y.  650^94 
Id.  248. 

1351. 

1  Civ.  Pro.  9,  216; 
8  Id.  303. 

1353. 
64  How.  881. 

1356. 

2  Civ.  Pro.  379;  5 
Id.  279;  64 How.  331. 

1357. 
2  Civ,  Pro,  879, 


XX  SBOTIONS  CONSTRUED. 

1834.  1936.  2017. 

Dem.  806.  9B  N.  Y.  670;  »  W  How.  7. 

Hnn,  44.  «^„^ 

2032 

^835.  jgg0  llAbb.N.'c.418 

jBm°m!n^lV.  B01v^Pro:2a!;29 

N.  0.116.  Hun,  44.  a*How.m 

1836.  1931  -2046. 

n^.mj\n,f.  »  «v.  Fro-,  m  64  how.  m 

N.  C.  116;  66  How.  2058. 

194;  67  Id.  135,  474.  I933.  gg  j^  Y  3^^ 

67  How.  271. 

1861.  2061. 

6  Civ.  Pro.  84;  28  1933.  64  How.  252. 

Hun,  242;  1  Dem.  8  Oiv.  Pro.  296. 

^^^-  2062. 

1865.  l^^*^-  64  How.  252. 

5  Civ.  Pro!  198;  5  92  N.  Y.  581. 

Rfid.    372,    876  ;    1  2006. 

Dem.  519.                                                                         '  66  How.  291. 

1871.  8  CIV.  Pro-,  m  ^^^^ 

6  Civ.  Pro.  426.  2  Civ.  Pro.  82  896 

1»*^-   ,,  452;  8  Id.  11. 

2g97  8  Civ.  Pro.  111. 

aCiv.Pro.V^;  66  2070. 

How.  447;   2  ^cC.  ^^^  2  ^.^   p,^   82; 

5^-  »r  Hun,  628;    11  Id.   11;  12  Abb.  W 

Abb.  N.  C.  64.  C.  101. 

1902. 

a  Civ.  Pro.  77:  6  1953.  2091. 

5  Id.  76,  228;  12  Abb.  •                 ^4  ^^b.  N.  C.  81;  1  Civ.  Pro.  444: 

N.  C.  273.  go  Hun,  484.  Id.  62. 

1904.  1962.  .  2100-  ^ 

6  Civ.  Pro.  222.  8  McC.  264.  ,^1  Cry.  Pro.  244; 

Id.  loU* 

29   Hun,   251;   10  2  McC.  264.  .kk  i^'r  ac 

Daly,  275.  14Abb.  N.  C.48 

1912.  oMc.C^^296  21^1- 

29  Hun,  251.  *  ^''^'  ^*  14  Abb.  N.  C.  4J 


1991. 
1913.  8  Civ.  Pro.  180. 


2122. 

29HunV2o^i;  30Id.                      ^  -'  ^  ^  ^'^tu!m:  ''''' 
^^^'                                              1993. 

^g^5                                 8  Civ.  Pro.  11.  3129. 

10  Daly,  33.  ^  H^'  ^^ 

2007. 

80  Hun,  894.  2131. 


1919. 

5  Civ.  Pro.  194;  81  .2015 

Hnn,  48^i.  575;  32  Id.  J^'^  '• 

Jii;    10   Ahb.    N.  C.  90  N.  \.  dSl. 


10  Abb.  N.  C. 


SECTIONS  CONSTRUED.  xxi 

2138.                                     2268.  oqfi»5 

10  Abb.  N.  C.  418.                        lODaly.  806.  48  Supef  m 

2140.  2269.  2366. 

1  Civ.  Pro.  888;  98  2  Civ.  Pro.  82;  88  fls  Tsr  Y  242-  4 
N.  Y.  806;  29  Hun,  Hun,  228.  Civ  Pro  250  •  26 
125;  30  Id.  376.  Hiin,  447;  48  Super. 

2272.  470. 

2141.  ©Han,  228. 
50  Super.  83.  2369. 

2281.  48  Super.  470. 

2231.  6  Civ.  Pro.  68,  868; 

2  Civ.  Pro.  23;  2                    WN.Y.  521;  2McC.  '      2370. 
McC.  47, 61, 246, 248.                     ^^'  6  Civ.  Pro.  279. 

2232.  2283.  2374. 
12  Abb.  N.  C.  348.                        5  Civ.  Pro.  58;  87  6  Civ.  Pro.  279. 

N.  Y.  421;   2  McC. 

2233.  ^^'  2381. 
2  McC.  239.                                           22gg  6  Civ.  Pro.  279. 

QooK                                    8  Civ.  Pro.  286;  6  oj^Iq 

'        ./^.'^%?^'                               Id.  43;  49  Super.  544;  ^419. 

1  Civ..  Pro.  422.                       2  McC.  831.  8  Civ.  Pro,  270. 

2238.                                    2286.  2420. 

2Civ.  Pro.  896;30                       29  Hun,   301:    2  8  Civ.  Pro.  270. 
Hon,  468;   18  aW                   McC.  Si.            * 


K.  C.  88. 


2265. 


2421.     - 
2287.  8  Civ.  Pro.  270. 


2244.  49  Super.  544. 

1  Civ.  Pro.  446.  0423 

00  en                                         2320.  ^             9  Civ.  Pro*  270. 
,      2250.                                11  Abb.  N.  C.  120. 

5  Civ.  Pro.  141;  9  o><oa 

l>»ly,478.                                              Qogo  2426. 

2322.  3  Civ.  Pro.  270. 
2260                                 87  N.  Y.  208. 

2  Civ.  Pro*.   23;  4                               oono  2432. 

W.  159;  5  Id.  141.                                 2323.  1  civ.  Pro.  118;  6 

04HOW.  898.  Id.  24. 

2261.  ^^^^ 

2  Civ.  Pro.  23;  2                           2326.  2433. 

McC.  239.                                       64  How.  393.  1  Civ.  Pro.  39 ;  5 

Id.  41;  6  Id.  74. 

2262.  2327. 

2  McC.  239.                                 64  How.  396.  2434. 

1  Civ.  Pro.  82,  118. 

2263.  2328. 

4  Civ.  Pro.  160.                         27  Had,  480;  64                                2435. 

Haw.  893.  4  Civ.  Pro.  273;  6 


Id.  232. 


2335 

i^;2llm{4U'  27Hun,48i.  2436. 

tt9;63Ho'S:'3;  64  6  Civ.  Pro.  232;  66 

C.8«;2McC.239.  BTN.  Y.BOB. 


SECTIOMS  CONSTUUED. 

^^ 

2444. 

2476. 
3  Cit    1^.  3W;  S 

2588. 
1  Civ.  Pro.  B»!  % 

6  Civ.  Pro.  41. 

KJf^.M,"".: 

-  Abb.  N.  C.  338. 

3416. 
4  av.  Fro.  16. 

265. 

2530. 

3481. 

.   2447. 

W  Hiu.,  EST. 

1  Civ.  Pro.  370;  8 

3531. 

BRfflLSBI. 

2161. 

4  Cli,  Pro.  SfilL 

2533. 

3455. 

How'.  447. 

3  Dpd),  154. 

a  ClY.  P™.  SB8. 

3484. 

2034. 

M  N-  T.    B741  I' 

3457. 

MoC,   71 ;   2  D«» 

a  Civ.  P».  340. 

3485. 

4S9. 

3458. 

tt,"m     ^"'    ' 

3538. 
94  N.  Y.  674. 

How.  SOK 
3460. 

2485. 
S3  nao.  420. 

3537. 
2  Dem.  634. 

S3  Bow.  349;   4B 

Supei.  30S. 

2496. 

2SSS. 

30  Him,  4T1S. 

5  CLv.  Pro.  441 

2403. 

Re.1.  696 ;    1   Dl 

4  Civ.  Fm.  355;  31 

3500. 

Hub,  W. 

g  Dcnj.  BBB. 

sm- 

3404. 

2514. 

3545.       ^ 

C  civ.  Pro.  36;  90 

1  Ctr  pro.  69 ;  3 

ffr  N.  Y.  614;  B    1 

NY,  i»;  14  Abb. 

Id   llB;3Id. 39,132: 

Id  W;  S9  Id,  i;  » 

N.  C.  i*3;   »  l>aly. 

B   Id    43fl;  S    Red. 

S'J^l.l^iW    ! 

3Se. 

110,  4tl6,  601;  1  Dem. 

J3;aii»i. 

2468. 

87  N.  Y.  1B8;   10 

3310. 

3549. 

IHIjr.  816. 

30  Hon,  aw.             1 

3469. 

3517. 

2550.             ' 

10  Dslj.  316. 

1  D^m.  3B7;  2  Id. 

7!  Hno,  111. 

3473. 

31S. 

2553. 

3  Civ.  FrOj«ffl;  B 

2318. 

1  Dcm.  349. 

^t.  A,  M*';  3 

1  Civ,  Pro.  364, 

2o53. 

2530. 

id™,  ITD. 

247B. 
BClv.  Pro.  449;  81 

1  Dem,  47t;  8  H, 
SOS.  637, 

2554.      ,^ 

1  Dem.  176;  a» 

3535. 

343;  91  H.  Y.  «tt 

2474. 
t            D  Bed.  398. 

H  N.  y.  574, 

M3T. 
4  CVv,  Pro,  W  ■.  a 

2555.        , 

^H^i^' 

Id.  IB,  3  Uem.  614. 

**• 

Dem.  261. 
2557. 

2558. 
4  Civ.  Pro.  57;  5 
51-   110,    836  ;    1 
Don.  97,  8a5»  868. 

2559. 
4  Civ.  Pro.  67. 

2560. 
4  Civ.  Pro.  W. 

2561. 

2Civ.  Pro.  168;66 
Hjw  461-;  5  Red. 
JO;  1  Dem.  67, 108i 
M7,349,415i 

2562. 
„?CiT.  Pro.  169;  69 
Hwr.  461 ;   5  Ifed. 

MB,  416. 

256«. 

4  a?.  Pro.  57. 

2573. 

IDem.  2M. 

2576. 

5  Ciy.  Pro,  40^ 

2677. 
1  Dem.  158, 817. 

2585. 
*  Hun,  111. 

2586. 

^   2587. 
«N.T.68L 

*   258a. 
25M. 


SECTIONS  CONSTRUED. 

2598. 
)i  Bern.  181 

2595. 
1  Civ.  Pro.  164. 

2597. 
1  Civ.  Pro.  164:  3 
DefDL  261,  ^9. 


2600. 
2  Dem.  201,  251. 

2602. 
IDem.  82, 808, 677. 

2603. 

5  Red.  416,  425. 

2605. 

6  Bed.  426. 

2606. 
5  Red.   881,   416, 
425;  1  Dem.  29;  2  Id. 
217,  811,  827,  486.. 

2607. 
8  Civ.  Pro.  828;  1 
Dem.  196. 


2608. 
8  giv.  Pro.  828;  28 
Hiiu,  454 ;   1  Dem. 
196. 


2609. 
8  Civ.  Pro. 
HaD,  454. 


838;  26 


2611. 

,4  Civ.  Pto.  441;  6 
Id.  84;  6  Id.  1^ 

2614. 
6  Civ.  Pkk  204. 

2615. 
8  Dem.  160. 

2617. 

5Red.  886;  IDem. 
^606 ;  2  14.  160. 


XXlll 

2618. 
,1  Civ.  Pro.  469;  4 
W.  441;   6  Id.  128; 
67  How.  57;  2  Dem. 
117,  216,  443. 


2610. 
1  Civ.  Pro  459:  2 
Dem.  216. 

2620. 
1  Civ.  Pro.  459;  5 
Id.  840;  67  How.  117; 
2  Dem,  216,  482. 

2621. 
6  Civ.  Pro.  198;  6 
Red.  672  ;    1  Dem. 
519. 


2622. 
1  Dem.  14. 


2623. 
4  Civ.  Pro.  441;  6 
Id.  128. 


2624. 
12  Abb.  N.  C.  488; 
1  Dem,  574 ;   2  Id. 
209. 


2635. 
5  Civ.  Pro.  204. 

2636. 
1    Civ.   Pro.   802, 
804. 


2637. 
1    Civ.   Pro.    808, 
804;  5  Red.  597. 


2638. 
1   Civ.   Pro.   808, 
804,  878;  5  Red.  597; 
1  Dem.  896,  501. 


2643. 
1  Dem.  240;  2  Id. 
208;  2McC.  291. 

2644. 
M  Hon?.  ^Sft\  "V 


xxiv  SECTIONS   CCXSTRUED. 

2645.  2603.  27( 

1  Oiv.  Pro.  164;  6  28  Hun,  454.  1  Qv.  T 


Red.  853. 


\ 


2694.  271 

2647.  '        2  Civ.  Pro.  226.  1  civ.  F 

3  Civ.  Pro.  65;  95  I>«m.  385. 


N.  Y.  256:  2B  rfan.  -^^yj,. 

207  ;  5  Red.  898  ;   1  ,    Civ     Pro    264. 


2695. 

Dem.  887;  2  Id.^MS.                     jj^J.  f{^  '^:  4^  271 

11;  5  Id.  50;  5  Red.  1  Civ.  I 
79,  833:  1  Dem.  71; 

2648.                                 2  Id.  402.  c)ri' 

28   Hun,   207;    6  1  r..v"^T»: 

Red.   488 ;   2  Dem.                               ^^^^  ^  ^^^-  ^ 
813.                                                     2696. 

4  Civ.  Pro.  11 ;  5  07- 

2650.                            »«d-  "4.  J  ^.^  p 
2  Civ.  Pro.  98;  28 
Hun,  246:  31  Id.  176;                                onn^ 

1  Dem.  168.                                    ,  ^.^J:*'  27 

1  Civ.  Pro.  264;  2  1  Civ  P 

Id.  230;  4  Id.  11;  2  ^      ^ 

2661.  McC.291 

5  Red.  299;  2  Dem.  27 

429.                                                          2698.  «1.C^^-^ 

1  Civ.   Pro.   264,  ^^^-  ^91  i 

2662.  867;  2MCC.291.  ^l- 

2Civ.  Pro.'411;89 

N.  Y.  401.                                         2699.  27: 

2  McC.    291  ;    8  5  Red.  1 
Ckanrj                                  Dem.  249. 

2  Civ.  Pro!  15;  6                              ^„^^  271 

Red.  858;   1  Dem.                             2702.  2Civ.Pr( 

421.                                                    4  Civ.  Pro.  11 ;  5  4  Id.  218;  S 

Id.  60.  251  ;   94  Id 

^6».  N.  c.  56;  1 

1  Dem.  1,  62;  82                               ^7U?5.  32,  34;  2  Id. 
Hun,  818.                                         1  Civ.  Pro.  465;  2  81  Hun,  176 

Id.  226. 

2672.                                     2704  27 H 

Dem.  260;  210.264.                     455.  ^JfsReA. 

2683.                                    1   Civ.  ^Pro.   2ffr,  Id' mflb  ; 

2  Dem.  292.                               465;  6  Red.  883.  176. 

2686.  2706.  2711 

1  Civ.  Pro.  878;  8                        1   Civ.   Pro.   819,  2  Civ.  Pre 
Id.  122;  1  Dem.  163,                     876;   1  Dem.  865;  2  5  Red.  199; 
677;  2  Id.  261,  414,                      Id.  296,  896,  409.  553;    2  Id. 
683.  Hun,  176. 

2707. 

2686;                                 1  Civ.  Pro.  819.  2725 

2  Dem.  429.  6  Civ.  Pre 

o-yftft  **  N.  Y.  574 

oflorf                                              * ""°*  110;  2  Dem. 

2687.  1  Civ.  Pro.  819:  2 

1  av.  Pro.  878.  Dem.  806.  ^ 


SECTIONS  CONSTRUED. 


XXT 


0-7^1  2808. 

2724.  ,T.pmti'  WN.Y.668.: 

8  «▼.  Pro.  115;  5  1  Dem.  306. 


Red.  110;  2  Dem. 

IS*-  2743. 


2728. 
5  Bed.  434. 

2729. 
1  Civ.  Pro.  162;  8 
Dem.  232. 


Id-  267;  1  Dem.  VI, 
180. 


2804. 
94  N.  Y.  668. 


8  Civ.  Pro.  89;  4 

2726  M-  129  ;   91  N.  Y. 

Kr>  ^  ^.'iTi^m.  439;  5  Red.  440:    1                               2805. 

v^y^fiA^  DeAi.    45,   97.   l36,                        94  N.  Y.  558. 

lift;  2  Id.  232.  g^^.  g  j^  347^  439. 

2727.  2745.                                  4  Civ.  Pro.  280;  5 

.  }}  ^^^?-  ^'  ^*  B  Red.  440.                                Red.   450,    601  ;     1 

2  Dem.  232.  Dem.  415;  2  Id.  257. 


2746.  2812. 

2  Dem.  624.  2  Dem.  58. 

2749.  2813. 
6  Civ.  Pro.  50.  2  Dem.  58. 

2750.  2817. 
^^^,                                   6  Civ.  Pro.  62;  6  8  Civ.  Pro.  287;  5 
2731.                              Bed.  207.  Red.  601. 

11  Abb.  N.  C.  60; 

1  Bern.  81.                                            2752.  2818. 

1  Dem.  80, 1T7.  6  Red.  402, 466. 
2732. 

^^^'^-                                   ^7^4  2819. 

i  Ti.;;  177  2  Civ.  Pro.  115;  6 

2734                                   1  Dem.  177.  Bi^.m. 

^'^^•^'                                  2755.  2821. 

1  Dem.  177.  6  Bq^.  64. 

2735. 

5  Red.  881;  578; »                            2756.  2828. 

^•"•IS*-                                       92N.1r.98.  1  Dem  164. 

2736.  2757  2ft26 

Dem.  415;  2  Id.  867.  ^-  *  *  *** 

^-  2880. 

0-7Q-7                                          2'3'59.  11  Abb.  N.  C.  107; 

2737.  1  Dem.  80.  1  Dem.  75. 
5  Red.  570.  601;  1                        ^    ' 

"^^  '^'                                         2793.  2882. 

sriv  Pro  278:  S  2  McC.  884;  6  Roa. 

2739.                             Id    481;    W^'y!  116;  8 Dem. 439. 
4  Civ.  Pro.  870;  6                   6QI». 


2838. 
2796.  8  Dem.  4. 


8  Civ.  Pro.  872. 


Si:('TIO\S   (:()\$TRUED. 


2842. 

2902. 

2  Dem.  4S9. 

6  Civ.  Pro.  184;  30 

2  ( 

Hun,  491.             ' 

Id.  2; 

2845. 

2907. 

2  Bern.  439. 

9  Baly,  553. 

5C 
14  A 

2846. 

2931. 

28  U 

2  Bern.  40. 

2  Civ.  Pro.  222. 

2847. 

2933. 

5C 

2  Bern.  40. 

2  Civ.  Pro.  222. 

2848. 

2951. 
2  Civ.  »*ro.  254;  12 

2  ( 

2  Bern..  696. 

Abb.  N.  C.  348. 

2849. 
64  How.  615;  2 

2952. 

1  ( 
Id.  2 

Bern.  696. 

12  Abb.  N.  C.  848. 

2851. 

2957. 

C4 

(»  How.  194;   2 

93  N.  Y.  54. 

Bern.  4. ' 

2966. 

2C 

2852. 

6  Civ.  Pro.  88. 

How 

6  Jted.  »M. 

2863. 

2986. 
8  Civ.  Pro.  255. 

1  < 

4  Civ,  Pro.  22T, 

811. 

2988. 

2869. 
26  Han,  581. 

2  Civ.  Pro.  319. 

2 
How 

•  •     • 

3015. 

2870. 

2  Cit.  Pro.  278. 

5( 

80  Bw^j  4161, 

■ 

3016. 

2876. 

6  Civ.  Pro.  56. 

26  Hqb,  681. 

6  ( 

3017. 

Hnn 

2886. 
2MCC.S8. 

4  Civ.  Pro.  220;  80 
Huu,  1G3. 

29  Id 

2890. 

3018. 

2  ( 

2  McC.  28. 

^  Civ.  Pro.  464. 

2892. 

8044. 

4C 

91N.T.  846. 

82  Hau,  61. 

281K. 

3046. 

4( 

6  Civ.  Pro.  ttl 

2  Civ.  Pro.  420:  5 
Id.l41;28UQn,497; 

2901. 

10  Abb.  N.  C.  220; 

2  McC.  28. 

98 

6  OW.  Pro.  184;  90 

Huft,  491.    • 

SECTIONS   CONSTRUED.^  xxvii 

3169.  3380.  8250. 

87  N.  Y.  197.  4  Civ.   Pro.  J85:  5  83  How.  123. 

Id.  306;  61  How.  400. 


6  Civ    Pro     laL  -  ^^^^-  2  Civ.  Pro.  18;    8 

0  uv.  rro.   iwi,  j^  ^^^^  ^^  j^g.  j^   ^^^  ^^   3g^.   ^ 


191 

^                                         JO  Daly,  505.  Id.   221:    63   How. 

133;  66  Id.  143. 

3209.  3284. 

,2  Civ.  Pro.  464;  6                      8  Civ.  Pjo.  9,  452;  3252. 

^^-  ^^-                                       30  Huu,  224.  1  Civ.  Pro.  33. 

3210.  3235.  8253 

Da?Ii/~'  ^^'  ^                   J  ^^^o  ^'**-  ^»  ^  1    Civ.    Pro.    194. 

^'y*  ^-                                     H«n,  12.  850;  3  Id.  410;   4  Id. 

305,  365;  5  Id.  104; 

ooi-i                                               a2Sfi  6  Id.  222;  ^)-2  N.  Y. 

•^•ill-                                    11  AMfT^'n  lAn  401;  29  Hull,  24«;  30 

. ,  3  Civ.  Pro.  287;  «.                      "  A^**-  N.  C.  145.  1^  '^g^.  3^  ^^  g'j^. 

Id,  181;  9  Daly,  553.  11  Abb.  N.  C.  229. 

3238. 

,^^313.                               1   Civ.   Pro.   298,  3254. 

It  STiS''-  ^®®'  ^                   !?S'  3  Ji^'o ^^i'  4  Civ.  Pro.  305;  26 

^319,420.                                  812,  318,  448;  3  Id.  Huu  89 

86,116,266;  92N.Y.  iiuu,  w. 

859. 

3214.  3256. 

2 Civ.  Pro.  362.                                   3239  2  Civ.  Pro.  302;  8 

2  Civ.  Pro.  802.  '^X^,t'^}'' 
3215. 

te  How.  472.                                   3240.  3258 

27ld°?ri;t'H^w:  30  Hon.  3M,  395. 
3216.                               327  ;  13  Abb.  N.  C. 

lUbb.N.  C.  124.                   371.  3262. 

1  Civ.  Pro!  194;  2 

.3220.                                     3245,  Id.  802. 

^^^•^"•36.  1  Civ.  Pro.  289;  81 

Han,    426,  514  ;   32  3264. 

3223.                              ^^-  ^^-  3  Civ.  Pro.  167. 
K  How.  144. 

3246.  3265. 

QooQ                                    1  Civ.  Pro.  233;  3  1   Civ.    Pro.    806, 

1  Civ    Pm    2ftQ                      ^^-   1^9  ;    92  N.    Y.  812;  3  Id.  157. 
298  S'.  J%  ^*                    358;  67  How.  185;  29 

gl;  te  Id.  359;    28                    ^  ^°P^'-  ^'  8  Civ.  Pro.  156. 
flnn,303;301d.306; 

te  How.  237;  64  Id.  3247. 

«J;  11  Abb.  N.  C.                       e  Civ.  Pro.  79;  95  3268. 

^-                                            N.  Y.  369;  28  Hun,  1  Civ.  Pro.  15, 26, 

417.  231;  2  Id.  9,  375;  3 

Qooo  ^^'  38'  428;  4  Id.  76, 

3229.  79,  80,  84,  104,  105; 

,  1  Civ.  Pro    269;  6                               3248.  5  Id.  155,  379;  6  Id. 

?•  itt;  30  Han.  395;                        1  Civ.  Pro.  269.  i56  ;    63  How.  377; 

^1  Id.  310;  63  How,  49  Saper.  95. 

g;  U  Abb.  N.  C.  gg^g 

1  Civ.  Pro.  231.  8269. 


4131.  \04\  ^  I'i..  \^. 


3270. 
1  Civ.  Pro.  16. 

8971. 
^  1  Civ.  i»ro.  ja,  asi. 

Hun.  ^ro;  «9  lU.  ITO; 
6u  Super,  auu. 

JJ973. 

1  Civ.   1^>.    15;  S 
Id.  4,'8;   4  4U.    }i». 

av?77, 

4  iMv.  l»ro.  4I« 


U  Civ.  rrtv  M. 

a^>87, 

A  Civ.  Pro.  Ml;  U 
Hun,  im. 

JJ29«. 
5<Nv.  Pro.  413;  87 
N.  Y.  184. 
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8884. 


8341. 
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3343. 
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«1;  11  Abb.  N 
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Dem.  386. 

3347. 
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6  Id.  449;  91N 
^.602;  98  Id. 
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8353. 
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8856. 
66  How.  19^ 
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IT. 

traDERTAKING— in  legal  procecdinge  generally  r«galatca,*r»,-780,  8KX-81C. 

on  attachment,  640-710. 

on  arrest,  560,  560. 

liill,  575-581. 

(minjauction,  611-039. 

vhen  required  on  application  for  jiidgmont  by  default,  1216,  1217. 

on  appeal  to  the  court  of  appculf>,  19U9-1312,  1826-1385. 

on  application  of  piftrtBen)  for  rcleaae  of  partnership  property  levied  upon, 
695,  606,  1414. 

to  be  given  when  claimant  succeeds  in  claim  of  title  to  property  leyied  upon, 
1419. 

OD  appeal  generally,  1809-1312. 

to  obtaiji  stay,  on  appeal  in  action  for  dovrer,  1616. 

to  rraaire  sheriff  to  replevy  in  action  for  chattel,  1694, 1609. 

inaction  for  chattel,  when  defendant  reclairas,  1704. 

inaction  for  cha*:tel,  sureties,  how  and  when  to  justify,  1706. 

Id,;  to  whom  to  be  delivered,  1708. 

oneecondand  subsequent  replevin  of  chattel,  1713. 

loay  be  required  of  legatee  before  exucuiioii  granted  against  executor,  1827. 

onoftiTof  secondary  evidence  in  action  upon  lost  ni'gotiable  nai>er,  1917. 

Mcnrity  not  reqnired  in  action  by  people,  or  public  ofUcer,  1018,  1990. 

mast  be  tendered  on  service  of  habeas  for  prisoner  in  ctistody,  2000. 

last  provisions  not  applicable  where  writ  allowed  on  application  of  attorney- 
general  or  district-attorney,  2002. 

may  be  required  on  stay  of  proceedings  upon  issue  of  certiorari  to  review, 
2131. 

to  stay  warrant  and  execution  for  costs  in  summary  proceedings,  2254. 

to  stay  warrant  on  appeal  in  summary  proceedings,  2261,  2262. 
.   on  warrant  of  attachment  for  contempt ;  amount  of,  to  be  indorsed  on  war- 
rant, 2275. 

to  procure  discliaree  trom  such  warrant,  2277,  2279. 

may  be  required  or  judgment  debtor  after  arrest  in  supplementary  proceeding. 
2440. 

to  perfect  appeal  from  surrc^ateV  court,  25?7,  2578-2580. 

on  appeal  iu  case  of  death  of  adverse  party,  in  surrogate's  eourt ;  waiver  of, 
SB75. 

deposit  in  lieu  of  ;  filing  of ;  new  undertakiug,  when  given  ;  action  upon,  2575. 

on  order  that  additional  security  for  costs  be  filed,  5«76. 

to  be  filed  on  order  requiring  security  for  costs,  8272,  8275. 
(See,  also.  Bond.) 

^BETAKING  IN  JUSTICE'S  COURT—to  procure  warrant  of  attachment,  2908. 
by  defendant ;  re-delivery  of  property  thereupon,  2911 
by  third  person  on  claim  of  property  attached,  2912. 
to  procure  replevin  of  chattel.  2920. 
tor  defendant  to  reclaim  chattel,  2925. 
oa  answer  of  title,  2952. 
given  inaction  for  chattel,  is  available  in  new  action  oommenccd  after  answer 

of  title,  2057. 
to  procure  adjournment,  by  defendant,  29G1,  2962. 
to  procure  discharge  of  defendant  from  custody,  after  arrest,  2903. 
of  defendant  to  procure  second  and  subsequent  adjournment,  2965. 
to  procure  stay  of  proceediug»<,  on  appeal  trom  justice's  court,  8U50. 
bow  filed,  etc.,  in  gase  of  death,  etc., of  justice,  8052. 
to  obtain  new   trial  in  appellate  court,  on  appeal  from  justice's  judgment, 

3069. 
on  appeal  from  final  order,  in  proceedings  relative  to  strays,  3105. 

UNDERTAKING  IN  CEKTAIN  COUKTS  OP  CITIES— may  be  dispensed  \Vith 

by   N.  Y.   marine  court  on  grauting   order  of  arrest  in  certain  marine 

causes,  3177. 
of  defendant  on  bail  after  such  arrest,  3180-8184. 
liability  of  surety  on,  when  answer  of  title  interposed  in  justices'  court  of 

Albany  or  Troy  or  district  court  of  New  York,  8812. 
apon  granting  warrant  of  attachment,  or  crd&c  of  arrest,  in  district  court  of 

New  York,  8219. 

CWTED  STATHBr-propertytalren.piijspgnt  to  fitatate  ot,  ele.,  ftwmoV.\i% t«^>»^ 
vied,  except,  etc.  1090,  2919. 
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UNITED  STATES— continued.  ^  . 

prieoner  detained  by  virtae  of  mandate  of  Cjourt  or  jadge  of,  not  cnUUM  ■ 

hub«ai9  corpne,  2016.  

prisoner  held  under  mandate  of  court  of,  mast  be  remanded  on  babMSCflcpn^ 

2032. 
legality,  etc.,  of  such  mandate  not  to  be  inquired  into,  9084. 

Sroceedinggi  on  talciug  lands  by,  2119.  ^ 

ebtor  to,  cannot  be  discharged  from  imprisonment  on  execntioii  npoB  u 
application,  iBlS. 
corporation  created  by,  is  domestic,  3S48. 

UNKNOWN— persons  or  names,  how  designated  in  summons,  451. 
defcudaut  in  partition  ;  notice  to  be  served  or  published.  1641. 
party  in  partition  must  be  mentioned  in  complaint,  1642. 
defendant,  costs  against,  in  partition  ;  execution  therefor,  1560. 
defendants  in  partition,  protection  of  rights  of,  1672. 
absent  owners,  shares  of,  after  sale  in  partition,  how  disposed  of,  15BS.  ^^ 
compensation   to  eqiialuEO  partition  cannot  be  awarded  against  qbidovb 

parties,  1687.  ^ 

claimants  may  be  made  defendants  in  action  to  recover  real  property  escv*^ 

or  forfeited,  1079. 
effect  of  judgment  in  such  action,  against  such  claimants,  1960. 
citation  to  unlcnown  parties,  in  surrogates'  courts,  2618. 
service  upon,  party,  of  citation  in  surrogates'  courts,  2628-^85.  ^ 

how  defendant,  whose  name  is  unluiown,  is  designated  in  justice^s  gnonM'* 

legacy,  etc.,  to  unlcnown  person  to  be  paid  into  the  State  treasury ;  ciw" 
thereto,  2747. 

USURPBR— of  office,  action  by  attorncy-eeneral  against,  1948. 

proceedings  in  such  action  ;  trial,  1949,  1960.  ^ 

person  declari'd  entitled  to  office  by  judgment  may  assume  same,  1961. 

proceedings  to  compel  delivery  of  books,  etc.,  after  refusal,  1958. 

of  office,  damages  may  be  recovered  in  action  against,  1958. 

one  such  action  may  be  brought  against  several  claimants,  1954. 

final  judgment  in  action  for  usurping  office,  1956. 

such  action  must  t>c  brought  in  tnc  nnme  of  the  people,  1984.  ^ 

judgment  for  costs  against,  in  favor  of  people,  may  be  collected  by  exeeaO*' 

etc.,  when,  1987. 

USURY— assignment  of  cause  of  action  for,  1911. 

UTICA,  RECORDER'S  COURT  OF— is  court  of  record,  2. 
civil  jurisdiction  prescribed,  3196. 

pending  actions  to  be  transferred  to  supreme  court,  3197. 
Id.;  pajiersto  be  transmitted  to  county  clerk,  8196. 
power  of  supreme  court  in  actions  so  transferred,  8199. 
proceedings  in  case  of  judge's  disability,  8200. 
Burvice  of  subpoena.  3201. 
jurisdiction,  etc.,  of  judges  in  certain  actions  not  affected,  3808. 


V. 

VARIANCE—between  pleading  and  proof,  539,  540. 
between  summons  and  complaint,  721. 
immaterial,  to  be  disregarded,  in  justice's  court,  2948. 

VENIRE—on  trial  before  justice  of  the  peace,  2991-2098. 
id. ;  new  venire  in  case  of  disagreement  of  jury,  8006. 

VERDICT— general  rule  as  to,  1185-1189. 
may  bo  received  on  Sunday,  ti. 
defects  cured  by,  721. 

death  of  party  after,  not  to  stay  judgment,  768. 
in  action  for  a  wrong,  no  abatement  after,  764. 
not  to  be  rendered  against  party,  after  death,  766. 
motion  to  set  aside,  etc.  999, 1000. 
motion  for  judgment  on  s{>ecial,  1288. 
id.;  on  verdict  subject  to  opinion  of  court,  1284. 
in  ejeclment  mint  state  amount  of  rent  io  anrear,  etc.  Ufff* 
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id.;  mnst  describe  dietfnct  property  recovered,  1518. 

id.;  must  specify  plaintiff's  estate,  when,  etc.  1519. 

id.;  where  plaintiff's  title  expires  before  trial,  1530. 

report  or  decision  in  action  to  determine  claim  to  real  property,  when  defend 

ant  claims  in  remainder,  etc.  lt>43. 
report  or  decision  in  action  for  chattel,  what  to  state,  1726,  1728. 
etc.,  in  action  for  ctiattel  in  justice's  court ;  what  to  state,  2881. 
when  part  of,  may  be  remitted  in  N.  Y.  marine  court,  8176. 
rendiuon  of,  in  jnstice's  coart,  8007. 
ptrty  may  remit  part  of  such  verdict,  3016. 

proceedhigs  on,  in  special  proceeding  in  jnsticc^s  court  redating  to  strays,  8001 
id.;  io  favor  of  person  answering  ;  proceed tngs^  8096. 

▼BRinCATION— of  defence  not  involving  merits,  required,  518. 
p  :^  E       of  pleading,  when  necessary,  628. 
ins:  :4       l^-i  ^^ct  of.  524. 

id.;  how,  and  by  whom  made,  525. 
err  £40B       id.;  form  of,  626. 

of  connterclaim  merely,  527. 

<tf  pleading,  remedy  for  want  of,  or  defective,  628. 

of  answer,  defendant  when  not  excu:«ed  from,  529. 

of  answer,  in  action  for  divorce,  not  required,  1757. 
:e;c3:K      of  complaint  required  in  action  to  charj^e  judgment  upon  inroperty  of  defend- 
ants jointly  indebted,  bnt  not  served,  1938. 
isUF .  'J^      ^^  required  to  mandamus,  or  return  thereto,  2080. 

of  petition  of  insolvent  for  discharge  from  his  debts,  2151. 

of  petition  of  insolvent  for  exemption  or  discharge  from  imprisonment,  2189. 

of  petition  in  summary  proceedings  to  recover  land,  2235. 

of  answer,  in  such  proceedings,  required,  2244. 
1961.  of  pleadings,  in  surrogate's  court,  2584. 

^EL-or  cargo,  attachment  of,  6C0-673. 
Kcord  of  bill  of  sale,  mortgage,  as  evidence,  915. 

^^— of  premises,  in  action  for  waste,  when  and  how  made,  1669. 
>y  ei«J      ^^  **^»  a^lifil^ed.  1687. 

VILLAGE— action    for  catting,   etc.,   trees,  when  maintainable  by  ;     damagee 
therein,  1067, 1668. 
actions  against  officer  of  incorporated,  1925-1981. 

VOUCHERS— to  be  produced  and  flled  on  accounting,  by  executor,  etc. ;    lost 
vouchers,  etc.  2734. 
pi'escnted  in  support  of  debt  against  decedent,  when  must  be  filed  in  surro- 
gate's office,  2758. 
h  be  produced,  etc.,  on  accounting  by  testamentary  tnutee  :  lost  vouchers 
.  etc.  2811. 
10.;  by  guardian,  etc.;  loet  vonchers,  etc.  2860. 


W. 

WaobS— costs  in  action  for,  by  working  woman,  in  jnstice^s  court  in  Brooklyn, 

enforcement  of  jndgment  of  certain  courts  in  favor  of  wcMnan  for,  8221. 
costs  in  such  action  in  district  court  of  New  York,  8222. 

^ARD.   (See  GuABDiAN.) 

WaBRANT— to  seise  chattel  in  action  to  foreclose  lien  ;  proceedings  thereupon, 
1738,  1740. 

on  habeas  corpus  for  prisoner  about  to  be  removed  from  State,  etc. ;  proceed- 
ings thereon,  205^2057. 

to  pat  petitioner,  in  summary  proceedings,  in  full  possession  of  land,  2250. 

execution  thereof,  2251. 

when  and  how  each  warrant,  etc.,  stayed,  2254,  2261,  2263. 

to  commit  for  contempt,  when  may  issue  without  notice,  2308, 

to  attach  oflander  for  contempt,  when  to  issue,  2269-2272. 

effect  of  finch  warrant ;  exeeation  thereof j  2273-2279. 


1)  er.  SHO. 

niBfLouofrfnty,  gaas. 

ten  ■ooaaRl  doeK  not  appear.  SiSS. 

, -ser." 

ptweedinga  Tar  new.  vbiia  fine  tint  colleclcd.  SiiB. 
for  MfCBBt,  in  impnlemmiar/  procHedliiga,  ai87-3«0. 
MivicB  of.  in  i^nali  ptnceedlng* ;  bow  nrndc.  24A3. 

requiring  dalivpry  of  monej.  eLc.  to  execnUir,  elc;  paulsbmoit  for  dli 

to  compel  eiBculor,  eld.,  to  nmta  nud  ftle  loTenforj,  B711(,S71Br 

muy  Issue  tor  panlebmeiu   of   execulor,  clc,  for  dlaobcdlence  of  01 

aMoont,  87W. 
may  Imdd  [cirpniii^bnient  of  teaUmeriUry  tnislee  for  dlBohedietice  ot  i 

may  inane,  to  puulib  unardlaii  Cor  d1>«l)edletiee  otiinjc^  tosocoiint,  3BI 
forpetwiii  charged  willi  cninlnal  conteoipl  before  Juailue  ol  ibe  pBUce,! 

for  BiTEsl  of  dcfanltlng  witneH  hoCoretiiftice  ;  aoe,  hnv  impound,  iiw 
o*  oomiiiltmBnt  or  t«cupaiit  wltaeaa  in  jusLlco's  fljuil,  S001-3UM. 
to  Dell  aniioal,  tduud  pinijing  in  biBhwnv,  citc.  3U0I. 
iBMDbEsw,  on  diciFion  in  favor  1^  iJiTsnn  iine'umug,  309S. 

of  attachment.    (See  Attacbukht  or  Cmjv'euW ;  id.;  or  tax  TtimoH-> 


WASTB— action  forin  BOperlnr  cliy  eonrt,  S 
Giivercd  by  damage  on  vnciaiiig  iujiiacl 
after  sale  of  reaJ  properly  on  execciEIOLi. 
aleunenipber  for.  1171. 

atHon  fdr,  by  litir,  dtvii^tJnr  -rnninr'o 
id-:  byn-Brdngiiiii^t  sniiiUniii.  lOM 
id.j  Jn^meit ii(t;iiiiJit  ttu^Eiiiil  |iiii'ii<:iil 
Id.;  wli on  plaintiff  may  il.ct  to  have  pii 


derendsnt  bow  rralralned  from  commlttlDe.  ISSl. 
revowtioo  ot  leKers,  oa  iH:co)iDt  of.    (Hea  Bxtocai 

WIFS—TOiy  releaee  to  liniiband.  Incboate  rieht  of  dowi 
mainleiiance  pf,  In  action  for  ilivorcc,  ele.  1758. 
Id,;  in  Bcrlon  for  eeparoilon.  17BB. 
not  inelodod  In  term  "  ndit  of  tio,"  18TD. 
uon -resident   wife  of  iiiBnIvrnt   Bpplyiiw  for   disci 

of  criniiniil  mny  Bpply  for  appoiii'l.         '  ' 

crtmliiarn  property  may  be  applli 

ot  nmrtgagnr.  >vbeB  liarced  by  Ntle  en  tort 


1 


jodg 


\  10  eslalillish  furcign,  relBtiuEtO' 
(y  cMid  born  aftiir.  or  by  wllne 
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ynUj-continued. 

receiver  may  be  appointe<l  to  sncceud  deceased  executor  in  action  to  establiBh, 

etc.  1869. 
sale,  etc.,  of  real  property  of  infant,  etc.,  contrary  to  proviaionB  of  a  will  are 

prohibited,  8857. 
jurisdiction  of  eurrogate'a  conrt.  2472. 

copy  of  will  of  non-resident  to  be  sent  to  eecretary  of  state,  1^03. 
definition  of,  as  used  in  chapter  on  nurrogutes'  courts,  2514. 
witness  to,  not  diequaiified  from  testifying  as  to  execution  of  will,  by  interest 
therein,  2.544. 

Jnestion  on  probate,  on  revocation  thereof,  cannot  be  referred.  2546. 
ecree  for  probate  of ;  how  far  suspended  by  appeal,  2582. 
decree  revoking,  etc.,  not  saycd  by  appeal,  2583. 
award  of  jury  trial  upon  reversal,  on  appeal  in  probate  cases,  2588. 
what  wills  may  be  proved,  2611. 
change  of  residence  not  to  affect  validity,  etc.  2612. 
application  of  last  two  sections,  2618. 
who  may  propound,  2614. 
who  to  be  cited  thereupon,  2615. 
contents  of  citntion,  2616 
perbons  not  cited  may  appear,  2617. 
witnesses  to  be  examined  ;  proof  required,  2618,  2619. 
absent,  etc.,  witnesses  to  be  accounted  for,  2619. 
proof  of  handwriting,  2620. 
proof  of  lost  or  destroyed,  2621. 

probate  not  allowed  unless  surrogate  satinficd,  etc.  2623. 
possession  of  the  will  to  be  accounted  for,  2622. 
when  sufficiently  proved,  2628. 

validity  and  construction  of  testamentary  provisions,  2624. 
surrogjite's  decision  on  probate,  20:i5. 
probate ;  how  far  conclusive  as  to  personalty,  2626. 
Id.;  as  to  realty,  2627. 

will  certified,  or  record  thereof,  may  be  read  in  evidence,  3829. 
recording  wills  proved  elsewhere  within  the  State,  2630. 
records  of  certain  wills  heretofore  proved  ;  how  far  evidence,  2681,  8088. 
id.;  as  to  wills  of  real  property,  2o33. 
index  and  fees,  2634. 

wills  to  be  returned  after  probate,  2685. 
when  letters  may  be  issued.    (See  Letters  Testament abt.) 
letters  of  administration  with  will  annexed,  2643-2646. 
persons  interested  may  apply  to  revoke  probate,  2647. 
when  application  must  bo  made,  2648. 
citation  thereupon,  2l>i9. 
i-xecutor,  etc.,  to  suspend  proceedings,  2650. 
hearing,  2651. 
decree,  2652. 

notice  of  decree  of  revocation,  2653. 
revocation  of  letters.    (See  Kevocation.) 
Jestamentary  disposition  ;  what  law  governs,  2694. 
'orpign ;  letters  ancillary.    (See  Lettebs  Testamentaby.) 
recording  wills  proved  in  other  states ;  effect  of  such  record,  2708. 
copy  of.  or  of  record,  how  autheuticated,  2704,  2705. 
appointiuK  guardian  must  be  admitted  to  probate  before  be  acts,  2851. 
for  provisions  relating  to  such  guardian.    (See  Guabdian.) 
&<  to  trusts  created  by  will,  and  testamentary  trustees.    (S^  Tbustbb,  Tssta- 
XEirrABT ) 

WITHERNAM— writ  of,  abolished,  1688. 

WITNESS— rules  as  to  competency  of  witnesses,  828-888. 
administration  of  oath,  etc.  842-851. 
compelling  attendance  and  production  of  papers,  852-^60. 
(See,  flJso,  Defositjons.) 

Sunishment  for  refusal,  8-14. 
etention  punishable,  14. 

before  sheriff's  jury,  attendance  and  examination,  108. 
id.;  fees,  how  taxed  and  paid,  109. 
objection  to  deposition  taken  a^trial,  883,  911. 
may  be  eubpcenaed  to  attend  before  referee,  1017. 

mocetban  one,  required  to  eetahliBh  provieions  of  lost  ot  de^Uo^^A  yi^  ^ 
eertain  cases,  1865. 
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of  ne-eiiu(,  abullFbcd.  MS. 
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AN  4CT  EELATIXG  TO  COUBTS,  OFFICERS  OP  JUSTICE, 
AND  CITIL  PB0CEEI>1N(;S. 

Passed  June  2,  18T6 ;  l.httK-6{l\ii  being  preseal. 

2S<  People   of  the    State   of  Nem    York,    represented  in 

Senate  and  Assembly,  do  enact  axfoUowa: 

CHAPTER  r. 
GENERAL  PROVISIONS  RELATING  TO  COURTS,  AND  THE 

MEMBERS  AND  OFFICERS  THEREOF. 
TITLS  I,— Thk  coobts  op  thk  btate  ;  tBBin  okskfial  fower 

BCTM,  IKP  CKKKSAt.  RKaULATIONS  PERTAINING  TO  THE  EXXRCIS 

TITLE  II— Pftonarosg  op  fiii?iHiiL  iPPLiCiiios.  bklaiiso  to  thr  Judoeb, 

TITLE  I. 
"^'"ntU   of  the  Snlt;  their  general  fiowert  oi 
regttlatlo»»  perlaining  to  the  extrci 

AlniLEI.  BiiDmernHon  nnd  elsmiflcntloii. 

i.  Gciiemi  PowBreBnd  MttrlhuieB  of  the  conns. 

i.  ULicuJlHianii-  provlaloDS  ruluUag  tu  ttas  sltlinga  o[  tbe  courU. 

ARTICLE  FIRST. 

EKiiiiEiun>:)N  ANo  Classificatiiui. 
*  '■  C«im,  %  4.  General  prtnUion  us  W  Jni 

^  wuttfor  tecaii  cnmncrntcd.  Hon,  etc. 

"^Dii  1.  The  courta    referred  Co   in    this  SL-t,  arc  enumermted  h 

H  [am'dXSnA    Eocb  of  the  following  KourtHoI  the  Suie  19  a  coi 

I.  The  court  for  the  [ri&l  of  inpeuchmeatB. 

1.  The  cuorC  ol  nppeala. 

8.  The  aupreaie  conn. 

L.  A  ciMuic  uoui'l  ill  each  county. 

S  A  coui't  of  eijf.t  mid  tenaiuer  in  ench  county. 

*,  A  Oinirl  ol  common  plcuB  for  the  til)'  fin  J  county  of  New  Torlc. 

7.  The  Biiperior  court  of  the  city  of  New  York. 

S.  The  court  oF  getipnil  »i?ssion9  of  the  peace  iu  and  tor  the  city  lod 
coiinty  of  New  York. 
_,  ft,  Hie  mpei-ior  court  of  BuSa}a, 
■  J^  The  cite  conn  of  BrooklTn. 


lA 


COURTa 


11.  The  city  court  of  Long  Island  city. 

12.  Tlie  cilv  court  of  Yonkers. 

13.  A  couuty  court  in  each  county,  except  New  Tork. 

14.  A  court  of  Be»iiions  in  each  county,  except  New  York. 

15.  The  mArine  court  of  the  city  of  New  York. 
Id.  The  mayor's  court  of  the  city  of  llodson. 
lY.  The  recorder's  court  of  the  city  of  Utica. 
18.  The  recorder's  court  of  the  city  of  Oswego. 
10.  The  justices'  court  of  the  city  of  Albany. 
20.  A  surrogate's  court  in  each  county. 

§  3.  [am*d  1877.]    Each  of  the  following  oourti  of  the  Stat< 
not  of  record : 

1.  Courts  of  justices  of  the  peace  in  each  town,  and 

cities  and  vilhiges. 

2.  Courts  of  special  sessions  of  the  peace  in  each  town,  a 

tiiin  cities  and  villages. 

3.  The  district  courts  in  the  citv  of  New  York. 

4.  The  police  courts  iu  certain  cities  and  villages. 

5.  The  juiitices'  court  of  the  city  of  Troy. 

6.  The  municipal  court  of  the  city  of  Rochester. 

§  4.  [am*d  1877.]     Each  of  those  courts  shall  continue  to  e: 
jurisdiction  and  powers  now  vested  in  it  by  law,  according  to 
and  practice  of  the  court,  except  as  otherwise  prescribed  in  this 

ARTICLE  SECOND. 
Genkral  Powers  and  Attributes  of  the  Courts. 


§  5.  The  sittings  of  courts  to  be  public. 

6.  Courts  not  to  sit  on  Suuday,  except 

in  Hi>ecial  cases. 

7.  Gteneral    powers   of  courts  of  re- 

cord. 

Criminal  contempts  defined. 

Punishment  for  criminal  con- 
tempts. 

Sncli  contempts  in  view  of  court ; 
how  punished,  etc. 

11.  Requisites  of  commitment. 

12.  Preceding  sections  limited. 
Indictment,  if  offence  is  indictable. 
Contempts  punishable  civilly. 
No  puniehracnt  for  non-payment 

of  interlocutory  costs. 
Id. ;  money  due  upon  a  contract. 
Rules   of   courts   of   record,    how 

made  and  revised. 


8. 
9. 

10. 


13. 
14. 
15. 

16. 
17 


S  18.  Rules  to  be  published. 

19.  Court*  to  onder  calen< 

20.  E.xptMise  lo  h(*  a  coun 

21.  Certain  papers  may  h 

22.  Writs,  etc..  iu  uame  ol 

and  in  Engiisti;  ai) 

23.  Id.;  teste  and  return. 

24.  Id.;  to  be  sub.«»cril>ed  < 

When  error»  etc..  ftc 
85.  No  discontinuance  bj 

vacancy,  etc. 
20.  In  New  York,  one  jud, 

tinne   proceedings 

before  another. 

27.  Provisions  respecting 

touris. 

28.  Seals  of  counTles. 

29.  Whac  is  a  sufficient  set 

30.  Ne^v  seals. 


§  5.  [ani'd  1879.]  The  sittings  of  every  court  within  this  Stt 
public,  and  every  citizen  may  freely  attend  the  same,  except 
proceedings  and  trials  in  cases  for  divorce,  on  account  of  adult 
tion,  abortion,  rape,  assault  with  intent  to  commit  tape,  criminal 
tion,  and  l>iistardy,  the  court  may,  in  its  discretion,  exclude  th€ 
persons  who  are  not  directly  interested  therein,  excepting  jurors, 
and  officers  of  the  court. 

g  6.  A  court  shall  not  be  opened,  or  transact  any  businci's  c 

except  to  receive  a  verdict  or  discharge  a  iury.     xViww^ovwxwwewi 

on  S/i tarda V,  unless  mnde  after  a  cause  has  V>ceiA  cowmwUeA  \o  « 

^  to  Bome  other  day  tlmn  Sunday.     But  lUia  aocUon  viwiA  iiox. 


CONTEMPTS.  8 

of  the  jurisdiction  of  a  magistrate,  where  it  is  Deceanary  to  preserve 
Sy  ovy  in  a  criminal  case,  to  arrebt,  commit  or  discharge  u  person 
with  an  offence. 

d.  court  of  record  has  power  : 

issue  a  subpoana,  requiring  the  attendance  of  a  person  found  in  the 
testify  in  a  cause  pending  in  tliat  court;  subject,  iiotvever,  to  the 
ns,  prescribed  by  hiw,  with  respect  to  the  portion  of  the  State,  in 
e  process  of  a  local  court  of  record  may  be  served, 
administer  an  oath  to  a  witness,  in  the  exercise  of  the  powers  and 
■'  the  court. 

devise  and  make  new  process  and  forms  of  proceedings,  necessary 
into  effect  the  powers  and  jurisdiction  possessed  by  it. 

A  court  of  record  has  power  to  punish  for  a  criminal  contempt,  a 
uilty  of  either  of  tlie  following  acts,  and  no  others: 
•orderly,  contemptuous,  or  insolent  behaviour,  committed  during  i^s 
n  its  immediate  view  and  presence,  and  directly  tending  to  inter- 
proceedings,  or  to  impair  the  respect  due  to  its  authority. 
;ach  of  the  peace,  noise,  or  other  disturbance,  directly  tending  to 
t  its  proceedings. 

Iful  disobedience  to  its  lawful  mandate, 
distance  wilfully  offered  to  its  lawful  mandate, 
ontumacious  and  unlawful  refusal   to  be  sworn  as  a  witness;  or, 
ing  sworn,  to  answer  any  legal  and  proper  mterrogatory. 
blication  of  a  false,  or  grossly  inaccurate  report  of  its  proceedings, 
urt  cannot  punish  as  a  contempt,  the  publication  of  a  true,  full, 
report  of  a  trial,  argument,  decision,  or  other  proceeding  therein. 

Punishment  for  a  contempt,  specified  in  the  last  section,  may  he  by 
exceeding  two  hundred  and  fifty  dollars,  or  by  imprisonment,  not 
g  thirty  daya,  in  the  jail  of  the  county  where  the  court  is  silting, 
in  the  discretion  of  the  court.  Where  a  person  is  committed  lo 
the  non-payment  of  such  a  fine,  he  must  be  discharged  at  the  ex- 
of  thirty  dayK  ;  but  where  he  is  aI»o  committed  for  a  definite  time, 
y  daya  mast  be  computed  from  the  expiration  of  the  definite  time. 

Such  a  contempt,  committed  in  the  immediate  view  and  presence 
)urt,  nxay  be  punished  summarily  ;  when  not  so  committed,  the  party 
must  t>e  notified  of  the  accusation,  and  have  a  reasonable  time  to 
jefence. 

Where  a  person  is  committed  for  such  a  contempt,  the  particular 
ances  of  bis  offence  must  be  set  forth  in  the  mandate  of  commit- 

The  last  four  sections  do  not  extend  to  a  special  proceeding  to 
person,  in  a  case  specified  in  section  fourteen  of  this  act. 

Punishment  for  a  contempt,  &a  prescribed  in  this  article,  does  not 
idictment  for  the  same  offence;  but  where  a  person  who  has  been 
led  is  convicted  on  such  an  indictment,  the  court,  in  sentencing 
6t  take  into  consideration  the  previous  punishment. 


4  CONTEMPtS.  HIM' 

1.  An  Attorney,  counsellor,  olerk,  sheriff,  oonmer,  or  other  person,  m  n 
mnniier  «luly  Mlei'teti  or  appuiuteU  lo  perform  a  judicml  or  roinUterii 
(M't-vico,  fur  ii  luislxjliiiviour  in  hid  office  or  trust,  or  for  a  wilful  oegket  t 
violiitioii  of  iliitv  11101*61  n ;  or  for  disobodience  to  a  lawful  roandnttt  of  ih 
cMHirt,  or  uf  a  jiid;;c  tiiereof,  or  of  an  officer  authorized  to  perform  th 
duties  ol  ^uch  ii  juilge. 

2.  A  purt y  (o  the  action  or  special  proceeding,  for  putting  in  fictitiM 
l>:iil  or  a  tii-titioiiH  8urety,  or  for  any  deceit  or  abuiie  of  a  mandate  w  yt 
o'cdin;;  of  the  court. 

:v  A  party  to  I  lie  action  or  special  proceeding,  an  attorney,  coomeUl 
or  other  periiio.i,  fur  the  non-pay luent  of  a  sum  of  money,  ordered  or  • 
jiiili^eil  hy  tlio  court  to  l)e  piiid,  in  a  case  whera  by  Uw  execution  cannot  I 
awanh'ii  for  the  colleetion  of  Huch  sum  ;  or  for  any  other  disobedience  to 
law  fill  mandate  uf  the  court. 

■I.  A  person,  for  asduining  to  bo  an  Attorney  or  counsellor,  or  other  oflk 
of  th4>  eoiirt,  and  acting  ah  such  without  authority;  foe  rescuing  any  pit 
erty  or  person  in  the  custody  of  un  officer,  by  virtue  of  a  mandate  of  t 
cduri ;  tor  unlawfully  detaining,  or  fraudulently  and  wilfully  preventii 
or  ili<«iil)liii<{  from  attendiiii;  or  testifying,  a  witn^s,  or  a  party  to  the  acti 
or  special  pi'oi-etMiinir,  wliiK>  going  to,  remaining  at,  or  returning  from,1 
Hitting  >v|i(>re  it  is  noticed  for  trial  or  hearing;  and  for  any  otlier  nsli 
i'lil  iiiteri'ereiice  with  the  proceedings  therein. 

Ti.  A  p  M'soii  s(il)])(Biiaed  as  a  witness,  for  refusing  or  neglecting  to  bk 
the  siilipdMia,  or  to  attend,  or  to  be  sworn,  or  to  answer  as  a  witness. 

(K  A  person  duly  nolitied  to  attend  as  a  juror,  at  a  terra  of  the  cm 
for  improperly  conversing  with  a  party  to  an  action  or  special  prooeedi 
to  lie  tried  al  that  term,  or  with  any  other  person,  in  f^Iation  to  theme 
of  Lh:i(  action  or  Hpeeial  proceeding:  or  for  receiving  a  communicst 
I'roin  any  |Kirrion,  in  relation  to  the  merits  of  8uch  an  action  or  ep* 
proceed  ill  IT,  without  iiiiinediatcly  disi'Iosiiig  the  same  to  the  court. 

V.  All  iiiTerior  magistrate,  or  a  judge  or  other  officer  of  an  inferior  CO) 
for  proceeding,  co  itrary  to  law,  in  a  cause  or  matter,  which  has  b 
riMiK.viMJ  from  his  jurindiction  to  the  court  inflicting  the  punishment; 
for  disiilK>dieiice  to  a  lawful  order  or  other  mandate  of  the  latter  court. 

N  In  any  other  case,  where  an  attaclnnoiit  or  any  other  proceeding 
puni-iji  for  a  contempt,  has  been  usually  adopted  and  practiced  in  a  « 
of  reconi,  to  enforce  a  civil  remcily  of  a  |)arty  to  an  action  or  special  I 
eeeijliiir  in  that  court,  or  lo  protect  tlio  right  of  a  patty. 

)^  16.  \nin'd  1877.)  Hut  a  person  shall  not  be  arrested  or  imprisQi 
for  the  noil  payment  of  costs,  awarded  oih.  rwise  than  by  a  final  judgm 
or  a  final  ordc'r,  made  inaspeciil  pn)ceeding  instituted  by  state  writ,  ex 
where  an  attorney,  coiifisellor,  or  other  otlicer  of  the  court,  is  ordere 
pay  eoj»ts  for  misconduct  as  hiich,  or  a  witness  is  ordered  to  pay  cost 
an  aitiichiiient  for  non-attendance. 

§  16.   Kxcept  in  a  case  where  it  is  otherwise   specially  prescribec 
law,  a   ]»erson  shall   not  Imj  arrested  or  imprisoned  for  disol)edienee 
juil;;ment  or  order,  re({uiring  the  payment  of  money  due  upon  a  oont 
express  or  implied,  or  as  damages  for  iMii-performancc  of  a  coutnict. 

^  17.  [«m\/  1S77.]  The  general  term  justices  of  the  supreme  C( 
and  the  chief  judges  of  the  superior  city  courts,  must  meet  in  convcn 
at  the  ca|)itol,  in  the  city  of  Albany,  on  the  tirst  Wednesday  of  Oct< 
18T7,  and  «'verv  second  vear  thereafter.  The  convention  must  estal 
rules  of  practice,  not  inconsidtent  with  thi)>  -^lioh  bhalFbo  bindliig  \ 
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11  courts  of  record,  except  the  court  for  the  trial  of  impeachments  and  tho 
>urt  of  appeals.  A  majority  o\  the  niemtiert)  uf  tiie  coiiveiiliun  coii>tiiute 
quorum.  The  ruleo  thus  e^^tabiished  are  styled  iu  this  act,  **  the  j^uiieial 
lies  of  practice.** 

g  18.  A  rule  thus  establisheil,  or  a  ;;cQeral  rule  or  order  of  the  court  ot  a))- 
eals,  does  not  take  effect,  until  it  has  beeu  {)ubrLshed  iu  the  ncuttiuipcr 
ubiished  at  Albany,  in  which  legal  notices  are  retjuii-ed  by  law  to  be  pub- 
shed,  ouce  in  each  week  for  three  successive  weeks. 

§  19.  The  supreme  court,  a  superior  city  court,  or  n  county  court  niny» 
roui  time  to  time,  by  order,  require  the  clerk  to  cause  to  be  printed  for  (lie 
*e  of  the  meuibeis  and  officers  thereof,  the  necessjiry  copies  of  the  calen- 
larof  causes,  prepared  for  a  term  of  the  court,  or,  in  the  supreme  court, 
or  the  circuit  court.  But  this  section  does  not  apply  to  the  city  and  county  of 
Seir  York, 

§20.  The  expense  of  printing  the  copies  of  the  calendar  for  a  term, 
ibail  be  a  cimrge  upon  the  county  in  which  the  term  is  hehl ;  and  must  be 
indited,  allowed,  and  paid,  by  the  board  of  supervisors  thereof,  in  like 
■Miiuer  as  other  contingent  county  charges. 

§21.  A  superior  city  court  may,  from  time  to  time,  by  an  order  made 
ttgeiieral  term,  direct  the  clerk  of  the  court,  and  the  supreme  court,  ai 
jgsKTul  term,  may,  by  a  like  order,  direct  a  county  clerk,  to  destroy  any  of 
die  following  papers,  now  tiled,  or  hereafter  to  be  tiled  in  his  otlico,  which 
die  court  detins  to  have  b<'con»e  useless,  to  wit:  pleadings,  or  copies  of 
pindings  furnished  for  the  use  of  the  court ;  jury  panels  ;  returns  ol  inlcr- 
■Teourts,  which  have  been  eml)odied  iu  judgment-records  or  judgtneiit- 
'•ft*;  innkeepers'  licenses,  ten  years  old;  and  returns  of  election  district 
CMTajwers,  twenty  years  old,  which  have  been  copied,  pursuant  to  law,  into 
books  preserved' in  his  office.  But  this  provision  does  not  authorize  the 
fatniction  of  a  judgment-roll,  or  a  paper  incorporated  or  necessary  to  be 
incorporated  into  a  judgment-roll. 

§  22.  Except  where  it  is  otherwise  specially  prescribed  by  law,  a  writ 
W other  proce.«5S  must  be  in  the  name  of  the  people  of  the  State,  and  each 
*rit,  process,  record,  pleading  or  other  proceeding  in  a  couit,  or  before  an 
oflk'er,  must  be  in  the  English  language,  and,  unless  it  is  oral,  made  out  on 
piper  or  parchment,  in  a  fair,  legible  character,  in  words  at  length,  and  not 
tbbreviated.  But  the  pi'oper  and  known  names  of  process,  and  technical 
vords  may  tie  expressed  in  appropriate  language,  as  now  is,  and  heretofore 
)m8  beeu  customary  ;  such  abbreviations  as  are  now  commonly  em[)ioyed  in 
the  Kaglish  language  may  be  used ;  and  numbers  may  be  expressed  by 
Arabic  figures,  or  Roman  numerals,  in  the  customary  uianner. 

§  23.  A  writ  or  other  process,  issued  out  of  a  court  of  record,  must  be 
testeil,  except  where  it  is  otherwise  specially  prescribed  by  law,  in  the  name 
)f  a  judge  of  the  courts  on  any  day;  must  be  returnable  within  tl;ctinie 
»re«cribed  by  law  ;  or,  if  no  time  i.s^  prescribed  by  law,  within  the  time  lixed 
»y  the  court,  and  therein  specified  for  that  purpose  ;  and,  when  returnable, 
mist,  together  with  the  return  thereto,  be  tiled  with  the  clerk,  unless 
tlierwise  specially  prescribed  by  law.  | 

g  24,   A  writ  or  other  process,   issued   out  of  a  court  of  record,  mnsl, 
tffoie  the  delivery  thi  reof  to  an  officer  to  be  executed,  be  subscvUu'vl  vw  '\w 
jrsed  with  the  name  of  the. officer  hy  wJiom,  or  by  whose  vV\YvicVuA\  \X.  nn«>.^ 
"aDted!,  or  the  Httorneyfor  the  party ^  or  the  person  at  wliose  m*va.\\<ivi\\.vjvis 
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ijti4Ut.'(l.  A  writ  or  other  procen  thiu  sabMribed  or  iiidoTied,  is  not  foUor 
vuiiiablc,  by  ren^m  of  having  no  seal  or  a  wrong  seal  thereon,  orof  isf 
n.iHtaku  ur  umissiou  in  the  teiite  thereof,  or  in  the  name  of  tbeelerk,  unha 
it  was  issued  by  H(KH.'iul  order  of  the  court. 

§  26.  [am'd  1877.]  An  action  or  special  proeeedlng,  civil  or  crimiuil, 
ill  a  court  of  rciH)rd,  is  not  discontinued  by  a  vacancy  m*  chanj^  io  tiff 
jiiiiii^'s  of  the  court,  or  l)y  the  re-election  or  re-appointment  of  a  judge;  twt 
it  must  bccontiuued,  heard  and  determined,  by  the  court,  as  constitated  it 
the  tiriic  of  the  iiearing  ur  determination.  After  a  judge  ia  out  of  oiiceilil 
niAv  Kettle  a  case  or  exceptions,  or  make  any  return  of  proceedings,  badbi- 
fore  hiu)  while  he  was  iu  office;  and  may  be  compelled  so  to  do,  bytki 
court  iu  wiiivh  the  action  or  special  proceeding  is  pending. 

^  26.  In  the  city  and  county  of  New  York,  a  special  proceeding  inititfr 
ted  tielore  a  Jud^e  of  a  court  of  record,  or  a  proceeding  commenced  befoN 
a  judj;c  of  tlic  court,  out  of  court,  in  an  action  or  special  proceeding  pendisg 
lu  a  court  of  record,  may  be  ci>ntinued  'from  time  to  time,  tieforeoneflf 
more  otlier  judges  of  the  same  court,  with  like  effect,  as  if  it  had  bea 
instituted  or  commenced  before  the  judge,  who  laf»t  bears  the  same. 

§  27.  Tlic  8«>a1  of  the  couit  of  appeals,  and  of  each  other  court  of  recod 
in  tlie  State,  now  in  use,  shall  continue  to  be  the  seal  of  the  court  in  whitft 
it  is  in  use ;  and  the  seal  kept  by  the  county  clerk  of  each  county,  sbil 
continue  to  he  the  seal  of  the  supreme  court,  of  the  ciix^uit  court,  of  thi 
court  of  oyer  and  terminer,  in  that  county,  and,  except  in  the  city  and  ooanq 
of  New  York,  of  the  county  court  and  court  of  sessions,  in  that  couotj 
The  seal  of  the  surrogate  of  each  county  shall  continue  to  be  the  seal  of  tb 
surroi^-ite's  court  of  that  county,  and  mu£t  be  used  as  such  by  an  olBcei 
who  (lisohiU'f;es  the  duties  of  the  surrogate.  A  description  of  each  of  tb 
seals,  specified  in  this  section,  must  be  deposited  and  recorded  in  theoffic 
of  the  Secretary  of  State,  unless  it  has  already  been  done ;  and  must  renuui 
of  record. 

g  28.  The  seal  kept  by  a  county  clerk,  as  prescribed  in  the  last  sectioi 
shall  continue  to  be  the  seal  of  the  county,  and  roust  be  used  by  him  whet 
he  is  required  to  use  an  official  seal. 

g  29.  The  seal  of  a  court  may  bo  affixed,  by  making  an  imprest 
directly  upim  the  paper. 

g  30.  When  the  seal  of  a  court  is  so  injured,  that  it  cnnnot  be  convei 
iently  used,  the  court  must  cause  it  to  be  destroyed  ;  and  when  the  seal  < 
a  court  is  lost  or  deatroye<l,  the  court  must  cause  a  new  seal  to  be  mad 
similar  in  all  respects  to  the  former  seal,  which  shall  become  the  seiil  of  tl 
court.  The  expense  of  a  new  seal  for  a  county  clerk,  a  surrogate's  eoai 
or  a  local  court  in  a  city,  must  be  paid  as  part  of  the  contingent  expens 
of  the  county  or  of  the  court,  as  the  case  requires.  The  expense  of  a  m 
seal  for  any  other  court  must  be  paid  from  the  State  treasury. 

ARTICLE  THIRD. 

MiSCKLLAKEOTJS  PROVISIONS  RELATING  TO  THE  SITTINGS  OF  THE  C0URT8. 

S  31.  Roonii*,  fuel,  etc..  how  furiii«hod.  §85.  Adjournment  to  next  day,  ja(l 
32.  No   liquors,    etc.,  to  be  Huld    in  not  a|)(>earinf;. 

court  iiouse.  36.  Written  direction  to  adjourn. 

83.  Penalty.  S7.  Causes    tried   i-letewheru   than 

84.  Adjournment  of  court  to  a  fntnre  coorthonce. 

day. 
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I  4B.  Oorernor  nuT  chiiB)>e  place  (or  ciITi>rNewXinli,hawrluinn<l. 

holUin:  c»iir1»  nf  nionl.  |  43.  Win  ii  CDiirMirnim'  In  iinai  lu  liuld 

ti.  Sorb  iipuofutineiit.  «!<;..  tu  bu  n-  courr,  Hiiotliur  piscs  tu  liv  ap- 

conlcd  mid  puiillKhed.  IhiiiiiaI. 

4).  Julge  iniijr  rbuiigu  |i)iux'  for  liold-  44.  Nii  ueiimi  or  ruTiBl   pnicndinB 

lug  oinrt  or  iwrinl.  aliaii'il.  etc.  (if  fallaru  ot  mi- 

M.  AjCImil  Kiriou  miiy  be  ■djuonicd  iunruoiLiit  uf  ci — 

(v  unotliar  dIhcv.  4S.  Triul   mice  comn 
a  PiKt:  tor  biildlug  cwrta    bi  tbs 

§  31.  Except  wbere  olher  pruviiiion  is  niidn  tlicrefur  by  lun,  lliu  Imunl 
>r  Koperviiiord  of  cath  countr  must  proiidp  eiiuli  coui't  u[  recui'd,  n[>|ioinleil 
«  be  held  tberein,  with  piTi|>er  aniJ  eoni'eiiicnt  itxHiiB  and  furniture,  to- 
;«tber  willi  udeiidniits,  fut'l,  li^lits,  nnii  BtntioTicij',  Huitublc  and  Biiiiirieiit 
or  the  trauMciion  of  ils  bii!<iiieKB.  If  tbe  BUjicrriHorH  ucgleta  uo  to  i]ii, 
be  conn  may  order  the  sheriff  to  moke  tlie  requisite  provision  ;  mid  Ibu 
npeirne  incarred  by  him  in  iiirryiiif;  tlie  order  into  effect,  when  I'citilicd 
>!  tbe  eourt,  is  a  (.-unnty  chnrge. 

§32.  [arn'il  1877.]  Strong,  li|urituoas,  or  fermentcil  liquor,  or  nine, 
itull  not,  on  uny  ■•rutviu.'C  Hlmtevor,  be  ould  within  a  btiililiuy  ut<t:ibliHhed 
U  B  court-liouse  for  holding  cuorla  of  i-euord,  wiiiie  sue)]  n  court  is  sitting 

S  33.  A  person  violating  the  lost  section  la  gnilty  of  a  iniademeiinor, 

8  34.  A  geiieml,  upeiini,  op  trial  term  of  s  court  of  record  may  be  nd- 
JHrned,  from  day  to  day,  or  to  n  Bpouilied  future  day,  by  an  entry  in  the 
■mnie«.  Jumra  ii:ay  be  drawn  for,  and  notiHed  lo  attend  a  tertn  M> 
<4)iwnied,  and  couwa  may  be  noticed  for  ti'iul  tliereiil,  as  if  it  wax  lieUI  by 
M^nal  Niipointment.  Anv  judge  of  the  uuurt  may  bo  adjourn  n  lenu 
Ibereur,  in  ilie  ubrience  of  a'sultiuienC  nuuiber  of  jud^s  lo  hold  the  it<rin. 

!  36.  [am'J  1877]  If  a  judge,  authoriied  lo  hold  a  (erni  of  »  court, 
dwi  not  (Hniie  to  the  place  vliere  the  term  in  appointed  to  bo  lield,  iH'fure 
tolt  o'clock  in  (he  aflernooa  of  the  day  so  apjioiiileil,  tW  alieriff  or  clerk 
nnt  then  o|>en  llie  term,  anil  forthnith  adjourn  it  lo  nine  o'cloclt  in  the 
mriiii'g  uf  ihe  next  day.  If  Mich  n  judge  attundi  by  four  o'elock  in  the 
•tternoon  uf  the  Bccond  day,  he  uiubC  o|)eu  the  term  ;  otherwise  the  nhcrifl 
or  llie  ulerk  must  adjoniii  it  without  dur. 

gSS.  [am'J  1877.]  If,  before  four  o'clock  of  the  Becond  day,  the 
tJlnilfor  Ihe  clerk  rcceiveii  from  a  judge,  aiilliorized  to  bold  the  lerrn,  a 
■riiien  direction  to  adjourn  the  lenu  lo  a  future  day  ccrlain,  lie  must 
•djouro  it  iiccoi'dingly.  Instead  of  adjourning  it  ns  preaci'ilicd  in  the  hiat 
Kction.    The  direciion  tunst  be  entered  iu  tlie  minutei:  as  an  order. 

§  37.  The  parlie*  to  an  tu;tion  or  ii|iecifll  proceeding,  pending  in  a  cotirt 
of  record,  may,  with  the  ronseut  of  the  judge  who  m  lo  try  or  lieiir  it,  nitli- 
M  a  jury,  rlipulale  in  writing,  that  it  sliull  be  tried  or  heard  and  dctcr- 
Kiaed,  elsewliere  than  at  the  court-house.  The  stipulation  must  fpccify 
he  place  uf  trial  or  hearing,  and  must  be  tiled  in  the  office  of  Ihe  clerk  ; 
LDi]  the  triul  or  healing  inmst  lie  brought  on  upon  the  usual  notice,  uulcsa 
4herwige  pivvidcd  in  Ihe  stiputation. 
%  38.  If  the  Gorernor  deems  it  requisite,  by  renHon  of  nar.  pestilence, 
r  other  public  cnUmity,  or  the  danger  thereof,  that  the  next  ensuing  term, 
r  the  neit  ensuing  adjourned  sitling,  of  the  Court  of  Appeals,  or  I  lint  the 
eil  ensuing  l.^nn  of  iinv  other  cunt  of  rccoiit,  Hp|i<iiiilnl  Ui  Vic  \\c\A  p\ — 
■here  th'iii  in  the  cjij'  of  Kew  York,  .'hiiuld  be  held  ul  a  lAa':';,  i>l.\wi  v 
lit  wlierB  It  J*  Mppoiated  lo  lie  held,  he  way,  by  pvoc\amat\uQ,  apv^in*.  *■ 
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diffiMont  pl:icc  witliin  Ur  district,  for  the  holding  thereof;  and  at  an?  time 
thiMViilier  he  iii:iy  ri'vuke  the  apiM>iiitnient,  and  npfMiiat  another  place, or 
h'Mvc  the  tiMin  to  he  held  at  the  place  where  it  would  have  been  lieki,  bm 
fi)r  his  nppuintnient. 

^  39.  Such  nil  appointmont  or  i-evocatiou  must  be  under  the  hand  of  tbe 
(niviTUor,  und  liled  in  the  oHice  of  the  Secretary  of  State  ;  it  must  he  pub- 
lished ill  such  newspapers  iind  for  such  time,  as  the  Governor  directs;  and 
the  ex|>(M)se  of  the  publication  must  be  paid  out  of  the  State  treasury. 

f^  40.  If  a  malignant,  ooiita^iouii,  or  epidemic  disease  exists  at  the  place, 
wiicre  a  teiiu  of  a  court  of  record  id  a|)pointed  to  be  held,  and  tbe  Gov- 
crnot'  iuiH  not  ap]>oiiited,  under  the  lust  two  sections,  another  place  to  hold 
tiic  siiiiic,  the  judf^c,  or,  if  there  ai-e  two  or  more,  the  chief  or  presiding 
jiulj;e,  dcsijrnated  to  hold  t lie  term,  may,  by  order,  direct  the  term  to  be 
held  at  another  |)iiice,  designated  by  him,  within  the  district  for  which  it  H 
to  he  hi  Id.  The  order  must  bo  forthwith  tiled,  in  the  otlice  of  the  clerk  of 
the  county  where  the  term  was  to  be  held,  and  published  in  such  nevs- 
pa|>crs,  and  for  such  a  tiiiic,  us  the  judge  directs  therein  ;  and  thereafter 
the  (loveruor  shall  not  appoint  another  place,  for  holding  that  term. 

v^  41.  If,  during  the  actual  session  of  a  term  of  a  court  of  record,  the 
judge,  or  a  majority  of  the  judges,  holding  the  same,  deem  it  inexpedient, 
by  reason  of  war,  pestilence  or  other  public  calamity,  or  the  danger  there- 
of, or  for  want  of  suitable  aciH)iniuodation,  that  the  term  should  be  coiitiuiied 
at  the  phu'c  where  it  is  then  being  held,  the  court  may,  by  order,  adjourn 
the  term,  to  Ik*  held  at  any  other  time  and  place  within  its  district.  Notice 
of  siu'li  an  adjournment  must  be  given,  as  the  court  directs  by  the  order. 

^  42.  The  mayor,  or,  in  case  of  his  absence,  or  other  disability,  the 
recorder  of  the  city  of  New  York,  may,  by  proclamation,  direct  that  the 
iM'Xt  ensuing  term  of  any  court,  other  than  the  court  of  appeals,  appointed 
to  be  h(>l(l  Ml  that  city,  shall  bo  held  in  any  building,  within  the  city  oi 
New  York,  otluT  than  the  building  where  the  same  is  regularly  to  be  held 
if,  in  his  opinion,  war,  |>estilence,  or  other  public  calamity,  or  the  daogei 
thereol,  or  the  d(»structi()n  or  injury  of  the  building,  or  the  want  of  suiUibh 
accoMnnoilation,  renders  it  necessaiy  that  some  other  place  should  be  selec 
ted.  The  proclamation  must  be  i)ublished  in  two  or  more  daily  newspajHjrs 
published  in  the  city  of  New  York. 

i^  43.  If  the  building  established  as  a  court-house  in  any  other  county  i 
destroyed,  or  is,  for  any  cause,  unsafe,  inconvenient,  or  unlit  for  holdin 
court  therein,  the  county  judge  of  the  county  may,  by  an  order  filed  in  th 
otlicc  of  the  clerk  of  the  couniy,  a|)point  another  building  in  the  vicinity  f( 
temporary  holding  courts.  The  building  so  appointed  becomes  the  cour 
house  of  the  county,  for  the  time  being;  and  businoss  transacted  there) 
has  the  same  cflfect,  as  if  it  was  transacted  at  the  usual  place. 

jj  44.  When  a  term  of  court  fails  or  is  adjourned,  or  the  time  or  phu 
of  holding  tht;.saine  is  changed,  as  prescribed  in  this  chapter,  an  actioi 
special  proceeding,  writ,  process,  recognizance,  or  other  proceeding,  ei\ 
ov  criminal,  returnable,  or  to  be  heard  or  trietl,  at  that  term,  is  not  abate 
discontinued,  or  rendered  void  thereby;  but  all  persons  are  bound  t 
appear,  and  all  prcHM'Cilings  must  be  had,  at  the  time  and  place  to  whii 
the  term  is  adjourned  or  changed,  or,  if  it  fails,  at  the  next  term,  wit 
like  effect  as  if  the  term  was  held,  as  originally  ap.pointed. 

i?  45.    Where  the  trial  or  hearing  of  an  issue  of  fact,  joined  in  an  actic 
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or  special  proceeding,  civil  or  criminal,  has  been  commenced  at  a  term  of 
u  court  of  record,  it  may,  iiotwitii;itaiidin>;  the  expiration  of  the  time  ap« 
pointed  for  the  term  to  continue,  be  continued  to  the  completion  thereof ; 
iududiug,  if  the  cause  is  tried  bv  a  jury,  all  proceedings  taken  therein- 
uutil  the  actual  discharge  of  the  jury  ;  or,  if  it  is  tried  by  the  court  without 
a  jury,  until  it  is  iiually  submitted  for  a  decision  upon  the  merits. 

TITLE  II. 

Prwiiums  of  general  appiicatiou^  I'eloUing  to  the  jxidges,  and  certain  other 

ojfficers  of  the  courtn. 

Abticlb  1.  Greneral  powerp.  duties,  liabilities,  and  dinabilities  of  judges,  and 
officers  uciing  judicially. 

2.  Attorneys  and  couuscilor!'  at  law. 

a.  Geneial  provifioutf  concerning  certain  roinisteriul  officers,  connected 
with  the  adniinistration  of  jiisiice  ;  and  hpecial  proviMons  con- 
cerning officers  of  that  debciiption,  attached  to  two  or  more  courts. 

ARTICLE  FIRST. 

GiNERAL  Powers,  Duties,  Liabilities,  and  Disabilities  op  Judges,  and 

Officers  acting  Judicially. 

$^  Judge  not  to  sit  where  he  is  a  prnrtico  before  lilni ;  jndge  not 

party,  etc.,  or   has   not   heard  to  practice    in   a   cau^e  which 

argument.  has  l)ceii  before  hini. 

47.  Jnilge   not    to    be    interested    in       §  51.  Judge  not  to  take  fees  for  advice 

co«*ts.  ii)  certain  ca^'e^«. 

^  Disability    of    judge    in    certain  Sii.  Subsliiution  ot  one  officer  for  an- 

anpeals.  other  in  special  proceeding. 

49.  Jodge  or  judn'e's  partner  not  to  53.  Proceedings     before     substituted 

practice  in  his  court.  officer. 

M.  Judge's   partner  or  clerk  not    to  54.  Judge  to  file  certificate  of  age,  etc. 

§46.  [am\i  1883,]  A  judge  shall  not  sit  as  such  in,  or  talie  any  part 
"1  tile  decision  of,  a  cause  or  matter  to  which  he  is  a  party,  or  in  wliich  he 
UMbeen  attorney  or  counsel,  or  in  which  he  is  interested,  or  if  lie  is  leiatcd 
^  (^Dsanguinity  or  atiinity  to  any  party  to  the  controvtMsy  within  tlie sixth 
•'^'ee.  The  degree  shall  be  ascertained  by  ascending  from  the  ju<lge  to 
tlie common  ancestor;  and  descending  to  the  party,  counting  a  degree  for 
*aKh  person  in  both  lines,  including  the  judge  and  party,  and  excluding  the 
*^nimon  ancestor.  A  judge  other  than  a  judge  of  the  court  of  appeals 
*l>all  not  decide,  or  take  part  in  the  decision  of  a  question  wliich  was 
>>^ued  orally  in  the  court,  when  he  was  not  present  and  sitting  therein  as  a 
JuJge. 

§  47.  A  judge  shall  not,  directly  or  ind'ucctly,  be  interested  in  the 
costs  of  an  action  or  special  proceeding,  brought  before  hini,  or  in  a  court 
*'f*liich  he  IS,  or  is  entitled  to  act  as  a  meinbor,  except  an  action  or  a 
spci'ial  proi-eeding  to  which  he  is  a  party,  or  in  which  he  is  interested. 

^  48.  Where  an  appeal  has  beon  taken  to  a  court  of  sessions,  in  which 
»towii  in  th6  county  is  interested,  a  j'.istice  of  the  peace,  who  is  a  resident 
of  that  town,  shall  not  sit  as  a  justice  of  scs.<ions,  upon  the  hearing  of  the 
■Ppeal.  Except  as  specified  in  this  section,  a  judge  of  a  court  of  record  is 
IHX  disqualified,  from  hearing  or  deciding  an  action  or  special  proceeding, 
Butler,  or  question,  by  reason  of  his  being  a  resident  or  a  iax-pa\er  of  a 
to»n,  village,  city,  or  county,  interested  therein. 

§  49.  A  judge  shall  not  practice  or  act  as.  an  attori\ey  ov  cv>w\\'ssVi\VN\,\w 
&  court  of  which  he  is,  or  is  entitled  to  act  as  a  ineinbcv^  or  vu  ^  v:*<i^kAtt.  vsty^xi- 
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%  SO.  [amV  1B7T.]     The  law  r^rtiier  or   e\t\-k   of   n   ]inl)K  ■ 
prnulit.'e  twruri!  liira,  a»  ]itioruej  or  ciiUiiMllor  !li  any  caii^e,  oi-  Ix?  em 
uiiy  iiiUBB  wlik'li  oiiglnnUiil  before  liini,      A  judge  vIihII  iioL  huC  iih 
□ri'OULiaclloi' in  any  iicllon  or  specini   pruaieJiiii;,  nliich  lias  twcii  befora 
him  in  liis  »fBi-ial  charuuLei'. 

^  61.  A  juiIko  Of  other  judiciitl  offlrei'.  »)iii1l  not,  dunmud  or  Keelve  h  fM 
Of  ntlifi- Liiiij|.eii^iitioii  Inr  ci'*i"K  ("B  Hdvji-e  in  n  niBiier  oi'  thmg  (lendiat; 
beliiii'  h  III.  i>:   '>  II  ' :.  II'    liiL^  i-eneon   tu  belieVf  will  tie  hi-oii^^lit  iipfure  him 

fur  lii .  I       I  ii;;  II  pnper  ur  oLher  prOL^eeiliiiR.  relaliris  lo  such 

a  iii^i! .  -     'ii  M  jiiHCiue  of  the  ponce,  ju  a  uuse  where  >  f ee  ii 

|,  62.  Ill  LNisi'  uf  tliu  denth.  Elckne><<>,  rcsigiinlion  reTBavnl  frtim  offiet, 
niMHTlii'e  Trum  llie  ctiuDty,  vr  tilher  4i»i^lit.T  ot  nn  ofliwr,  before  whom  a 
9|ii'c:iul  jiruceeding  lisa  been  hisiliuled.  where  no  express  provisioa  In  mnile 

i^uuLiwBur,  or  iioy  utliei-  officer  residing  in  llie  Kuine  i-onnly.  before  wliant  K 
mighl  liave  bwn  oH({inallv  inBlituled ;  or,  if  ihere  is  nu  aWh  offlfer  iu  th« 
tiinie  county,  bo(uru  nu  olBcer  in  hd  adjoinlnjt  county,  who  would  ohigimlly 
lisTe  bad  juri8dli.-(iiMl  of  the  BUbJeut-mnttev,  If  it  lipid  oii'urred  or  ciiftnl  in 
the  hitter  i-oiinty. 

§  63.  At  tliu  time  aud  pUeo  BpeeiScd  iu  n  ncitioe  nr  ord»r,  for  n  parly  to 
appoui',  ur  for  any  other  proveedin)(  to  be  taken,  or  nl  the  Dine  mid  |iIhi« 
HpecIGed  in  the  noliiit  Iu  lie  given,  at  preiicrilied  in  thiit  section,  the  otfiwr 
enbslituted  aa  prescribed  iu  the  hiet  hcvIIuu,  iir  in  nny  other  pivvision  o(  ' 
law,  to  continue  n  epccitil  prucevding  iiuitituled  lielure  nnnllier,  niHV  net, 
witb  n»p«ct  tu  the  spevial  prooeedinic,  ae  if  it  luid  been  orlf(lniilly  in*titi]tMt' 
before  hfni-  But  II  proceeiliuK  shall  not  lie  lnlii.-n  before  n  snb'itilntw]  oflt' 
cer,  at  a  time  or  plaee,  otlier  than  that  iipecitli'tl  in  the  origin h1  notm'M' 
order,  uriil  notice  uf  Ihe  anbatilution,  and  uf  Ihe  time  iind  pliu'e  iippiituud 
fur  [he  jii-uceediiig  to  be  tnken.  haa  been  Li'Tri,  ciilii-r  tu  inrsiiiiiil  Si-ivii« 

or  by  publiculion,  in  EUch  manner  iiml  for  -m  li  ri us  i1i.'  ^-iil.-iiiuie.!  .>IE- 

I'Cr  liirecls,  tu  each  parly  who  may  be  ifVi.iiil  |  ■iiti-,i.,l]  ili,i,l,\,  ,,ii,l  wli« 
has  not  iippnired  before  either  ulflcer.  Wln-ir.  .iln'i  a  liiMniii  I  u,*  been 
eomuieuced,  it  ie  adjourned  to  the  ueit  judicial  day,  eacli  diiy  lo  wliich  it 
is  ao  adjumned,  in  re^iirdi-d.  fur  Ihe  purpofv  uf  lliia  fcclioii,  a»  the  day 
specified  ill  the  uriginal  nulice  or  order,  iiv  in  the  notice  to  nppvar  belura 
Ihe  subalituled  offiver,  al  the  caES  requires. 

§  64.  A  jtid^e  of  n  court  of  record  niiipt,  wiihin  ten  dayii  nCler  he  eiit«T« 

OB  the  dutiea  ot  his  otiive,  make  and  *ien  a  certiflcale,  stiitin);  b'a  ago,  aitd 

....  .:„3    ^.j|g„  j,|3  official   Icrm  wdl  eipire,  either  by  completion  of  a  full 

■  by  reaaun  of  thediijability  of  n^e,  prescribed  ill  the  coiiatilution.. 

i^lK.Ccrtitli'nte  luuat  he  tiled  in    the  ufflcc  uE   the   l^ecretitfy  of  State,  w: 

Bkeep  a  record  uf  ihe  llnie  of  Ihe  .oninienicnicui  and  leinjinatioli 

'  -       ',  of  CHoh  judge  i;(  a  couil  ut  tecutd. 
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ARTICIJS   SECOND. 
Attokvets  and  Counsellors  at  Law. 

i  86.  Partjr  may  appear  in  peraon  or  by       §  G7.  Bemo\'a1  or  saspension  for  mal- 
aitoriiey.  practice,  etc. 

56.  Sxaroiimiion   and    admission    of  68.  Mntit  be  on  nutice. 

uitoniftyH.  69.  Jiimioval    or   suepeniion,  how  to 

57.  Rnles.  how  changed.  operate. 

58.  Exemptions  to  c^rtidnates  of  cer-  70.  Punishment  for  deceit,  etc. 

tain  law  wihooTs.  71.  I<1.:  for  wiiftil  delay  of  action. 

50.  Attorney's  oath  of  office,  and  cer-  72.  Attorney  not  to  lend  his  name. 

tiflcate  of  admission.  73.  Attorney  not  to  Imy  ciuim. 

GO.  Attorneys    residing  in   adjoiuingr  7|.  Certain  loaut*  piolnbited. 

States.  75.  Penalty. 

61.  Clerlw,  etc.,  not  to  practice.  76.  Limitation  of  preceding  nections. 

^-  U.;  as  Lo  sheriff,  etc.  77.  Same  rule  when  party  prosecutes 

63.  None  but  attorneys  to  practice  in  in  person. 

New  York  and'  Kings  conniios.  78.  Paitner  of  district  attorney,  etc., 

64.  Penalty  for  violation,  or  suffering  not  to  defend  prosecutions. 

violation  of  lust  section.  79.  Attorney  not  to  defend  wiien  he 
^'  Death  or  disability  of  attorney ;  has  been  public  prosecutor. 

proceedings  ttiereupon.  80.  Penalty. 

vJ.  Attorney  or  counsel's  compensa*  81.  Limitation  of  provisions. 

tion. 

§  56.  A  party  to  a  civil  action,  who  is  of  full  age,  may  prosecute  or 
<l<iteQd  the  same  in  person  or  by  attorney,  at  his  election,  unless  he  has 
^'J  judicially  declared  to  be  incompetent  to  manage  his  affairs.  Each 
piwision  of  this  act,  relating  to  the  conduct  of  an  action,  wherein  the  attor- 
pey  for  the  party  is  mentioiied,  includes  a  party  prosecuting  or  defending 
in  person,  unless  otherwise  specially  prescribed  therein,  or  unless  that  con- 
8lruction  is  manifestly  repugnant  to  the  context.  If  a  party  has  an  attor- 
D^y  in  the  action,  he  cannot  appear  to  act  m  person,  where  an  attorney 
"i8y  appear  or  act,  cither  by  special  provision  of  law,  or  by  the  course  and 
practice  of  the  court. 

§  66.  A  male  citizen  of  the  State,  of  full  age,  hereafter  applying  to  be  ' 
admitted  to  practice  as  an  attorney  or  counsellor,  in  the  courts  of  record  of 
tlie  State,  must  be  examined  at  a  general  term  of  the  supreme  court,  by 
Ibe  justices  holding  the  term,  or  a  committee  appointed  by  them.  If  it  is 
found  that  he  has  complied  with  the  rules,  established  by  the  court  of 
•ppeals  for  that  purpose,  and  he  is  apj)rovcd,  by  the  justices  holding  the 
^crni,  for  his  good  character  and  learning,  the  court  must  direct  an  order 
^  be  entered,  stating  those  facts,  and  admitting  him  to  practice  as  an 
*Uomey  and  counsellor,  in  all  the  courts  of  record  of  the  State.  There- 
in, after  qualifying,  as  prescribed  in  section  fifty-nine  of  this  act,  he  is 
entitled  to  practice  accordingly ;  subject,  nevertheless,  to  suspension  or 
•^owval  from  office,  as  prescribed  by  law. 

§  67.  The  rules  established  by  the  court  of  appeals,  touching  the  admis- 
sion of  attorneys  and  counsellors  to  practice  in  the  courts  of  record  of  the 
Sltt^,  shall  not  be  changed  or  amended,  except  by  a  majority  of  the  judges 
of  that  court.  A  copy  of  each  amendment  of  those  rules  umst,  within  five 
^}i  after  it  is  adopted,  be  filed  in  the  office  of  the  SeiMetary  of  State  ;  who 
iDiitit  transmit  a  printed  copy  thereof  to  the  clerk  of  each  county,  and  to 
^  presiding  justice  of  the  supreme  court,  in  each  judicial  department,  and 
alio  cause  the  same  to  be  published,  in  the  next  pnsuing  volume  of  the  ses- 
aioii  ItiFS. 

§  58.  [anCd  1877.]     Nothing  contained  in  the\aat  IwoftCtXAOTv^V^"^^*^^ 
Utteoortof  Hppeabf  frqw  dispenftwg,  in  the  ru\e«  eAt«.VA\«V\«^  >k^  \t^^«S!Oft^ 


li  ATTORNETB^  to,  {g*^ 

tlio  irliole  or  nny  part  of  the  stated  period  of  clerkship,  reqoifed  frama 
»|i|tlii'iiiit,  t>r  Willi  un  csiiiniuatiou,  where  the  applicant  ia  a  gnduaie  of  thfr 
Alri.un  liiw  «iolitMil,  the  law  department  of  Unibu  Cnireraity,  or  of  the  hw 
ilriiitiiiiii'iii  uf  tlio  iiniTcrHity  of  the  dt?  of  New  York,  or  of  the  law  wUd 
(i|  ('iiluiiitiiu  (.V)Uutr(.\  ur  of  the  law  department  of  Uamihon 
|)i(iilui'i  s  his  diploma  upon  his  application  for  adiniiwion. 

^  69.  Ru'h  per:«(m,  iidinitted  as  preacrihed  in  the  lust  three  sectiosi^' 
iniHi.  n|>i>:i  his  U(iiui:«<iion,  take  the  Coiiatitutional  oath  of  oSoe  iQ  o|M 
roiirt,  II  lit  I  t<ulMLTit>e  the  t^ume  in  a  roll  or  book,  to  be  kept  in  the  sopicai^ 
court  liM'  tliat  piir|K)He.  The  clerk,  upon  the  payment  of  the  feesaUeeii 
by  1.1  w,  niiHl  (iolivor  to  the  perm>ii  admitted,  a  certificate  nnder  his  hsii 
and  oniiMiil  sou),  Htatin*;  thut  such  poraon  has  been  so  admitted,  and  that  hi 
UiM  takoii  and  subscribed  the  Uunstitutionul  oath  of  ofiiue,  as  preacrfbed  ii 
this  fH'i'tioii. 

J^  60.  A  |>ordon,  re*;ularly  admitted  to  practice  as  attorney  and  comiMUofi  _ 
ill  tho  courts  of  ix^cord  of  the  State,  whose  office  for  the  transuctioD  uf  kiv 
l»u>iucst4  i8  within  tlic  State,  may  practice  us  such  attorney  or  counsellor,  it 
th()U>;li  lie  tvsidos  in  uii  adjoining  State.  But  service  of  a  paper,  which  migbt 
be  made  upon  liiiu  at  [m  residence,  if  he  ^^^as  a  resident  of  the  State,  may  bi 
made  upon  iiim,  by  de))ositini;  the  paper  in  a  post-office  iu  the  city  or  tovt 
where  his  otlice  is  located,  properly  inclosed  in  a  post-paid  wrapper,  dindBl 
to  him  at  liis  office.  A  service  thus  made  is  equivalent  to  personal  Mrriel 
upon  him. 

§61.  The  clerk,  deputy-clerk,  or  special  deputy-clerk  of  acourtibil 
not,  during  his  continuance  iu  office,  practice  as  attorney  or  counsellor  ifr 
that  court. 

s^  62.  A  shcriif,  under-sheriff,  deputy-sheriff,  sheriff^s  oierk,  constablSi 
coroner,  crier,  or  attendunt  of  a  court,  shall  not,  during  his  continuance  in. 
office,  |)ractice  as  an  attorney  or  counsellor  iu  auy  court.  •   ' 

§  63.  [atnd  \Sl\i]  A  person  shall  not  ask  or  receive,  directly  or 
indirecilv,  compensation  lor  appearing  as  attorney  in  a  court  in  tlie  city  and 
county  of  New  York,  or  iu  the  couuiy  of  Kings,  or  make  it  a  busiuess  to 
practice  as  an  attorney  m  a  court  in  either  of  those  counties,  unless  he  kti 
been  regularly  admitted  to  practice,  as  an  attorney  or  counsellor  iu  Ui0 
courts  oi'  record  of  the  State. 

§  64.  A  person  who  violates  the  last  section  is  guilty  of  a  misdemeanori 
and  shall  be  punished  by  imprisonment  in  the  county  jail,  not  ezceedio^ 
one  month,  or  by  a  fine  of  not  less  than  one  hundred  dollars,  or  more  than' 
two  hundred  and  fifty  dollars,  or  by  both  such  fine  and  imprisonment.  A, 
judj^e  or  justice  of  the  peace,  within  the  city  and  county  of  New  York,  of" 
the  county  of  Kings,  who  knowingly  permits  to  practice  in  his  court,  t' 
))crsjn  who  has  not  been  regularly  admitted  to  practice  iu  the  courts  of 
lecord  of  the  State,  is  guilty  of  a  misdemeaunr,  and  shall  be  punished  aSr 
prcAcribed  iu  this  section.  But  this  and  the  hist  section  do  not  apply *to  a 
case,  wheie  a  person  appears  in  a  cause  to  which  he  is  a  party. 

i^  66.  If  an  attorney  dies,  is  removed  or  sus|>ended,  or  otherwise  becomes 
disabled  to  act,  at  any  time  before  judgment  in  an  action,  no  further 
proceeding  shall  l>e  taken  in  the  action,  against  the  party  for  whom  he 
appeareil,  until  thirty  days  after  notice  toappoint  another  attorney,  has  been 
given  to  that  party,  either  ])ersonally,  or  in  such  other  manner  as  the  court 
directs. 

^  66.  [am*ii  1879)     The  compensation  of  an  -^^y  or  counsellor  for 
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implifd,  which  .!■  nuc 
luliuD  iii'-IIh:  eerviue  of 


•y  agnvnent.  exp 
uy  L1W.     Knmi  the  <i>iniiieiK'8!iieiii  oi  tin  iiuiiUD  iii'-tiH:  e 
vontHiniD)!  11  Liiiintei'diiiiii,  Ihu  illsriipy  wliu  ii|i|>«ii'k  fui 

I,  n>porl,  deuison  or  jiiilginciit  iu  liiA  I'lient'H  fiivur  mid  ihi-7>ro- 
M)t'  ill  irhuMwvei'  IiiiuiIh  thei  may  conie ;  Hnil  cniinut  be  affiiuCed 
tleinenl  betweea  tlio  purtiea  before  oi'  dfter  jujgnieiil. 
Id  niloraej  or  counsellor,  who  is  K""*?  "f  ""V  Jcteli,  nml-pnietife, 
I'iademesuui',  mny  be  BUbpenileil  fruiii  pratttii'F,  or  reinoieil  Tram 
he  HUpreme  cuurt,  ul  n  jiieiierd]  tBrni  Ihercuf. 
lefore  nn  xttorney  or  counfiellor  is  fuiipondeJ  or  remoTeiJ,  .-is 
in  itie  Inst  seclion,  a  co|)j  of  l:ie  dinr^il  n);iiinat  liim  iiiui'L  he 
o  bim,  Hud  ho  muBl  be  allowed  an  opjHirtuuity  uf  being  beuiil  in 


I  of  a 


(orney  or  L'ounHellor, 


U,.p«IlH 


r  removal  i 


In  nttorney  orcoiinwllor.  wliu  ia  guilty  of  uny  dct-cit  orc:illtiE';on, 
a  to  any  deceit  or  colliiHion,  wirh  intent  to  deceive  tlic  cunn  or  :> 
feilD,  to  the  parly  iniured  )>y  hia   deeeit  ur  eollueiou,  treble  dum- 

'u  uW  gniltr  of  H  m  iKdcmennur, 

Ln  attorney  or  connacllor.  vliu  wilfnlly  delays  Ilia  ulieiiVf  canae, 
w  lo  his  own  gain,  or  nilfully  receives  luoiiey,  or  uii  idlowuiiee 
icconnc  of  inoiiev,  which  hu  liait  iidI  Uiid  out  ur  become  naaweinlile 
:s  to  the  party  injuieil,  treble  ilamnges. 

Tan  nttomev  kiioiringlr  permits  a  person,  not  being  liie  gmernl 
;r,  or  n  clerk  in  lii»  ofli™,  10  nue  out  a  mnnihite,  or  to  ptusecute 
iin  netiun  In  his  mime,  Itp,  and  the  iierMin  who  iio  nnm  Iiih  nume, 
1(3  lo  the  piirty,  HHiiini't  wliom  iliu  iniindulc  has  lieen  sue;!  i.m,  or 

prusecutod  or  defendad,  the  sum  uf  fifty  dullurs,  lo  be  i-ei'svered 

In  uttorr.ey  or  counsellor  shall  not,  directly  or  indii-ectly,  buy,  or 
manner  interested  in  buying,  n  bond,  proinissory  note,  bill  uf 
book-debt,  or  other  thing  in  nclion,  with  Ibe  intent  and  for  the 
f  bringing  on  netion  thereon. 

am'd  1879.]  An  attorney  or  counsellor  shall  not,  by  himself,  or  by 
lame  of  another  perwm,  either  licfore  or  after  Hciiou  hroiighi, 
r  give,  or  procure  to  bo  promised  or  given,  n  valuabk  consiileru- 
ly  [)ei'Son.  as  na  inducement  lo  placing,  or  in  eonsidefation  of 
ced,  in  his  hands,  or  in  the  hands  of  another  lierMiti,  a  dc^niuil  uf 
for  the  purpose  of  bringing  nn  aetiun.  But  this  seciian  does 
to  nn  iigrcemcnt  between  nllorneys  and  couneclluni,  ur  either,  lu 
wecii  tnemselves  the  competif^tiun  tu  be  received. 
iD  attorney  or  eounwllor,  who  viulntHR  cither  of  the  hist  t 
luilty  of  n  misdcniennur ;  anil,  on  convielion  lliemof,  s 
accordingly,  and  miist  b«  removed   fram  olhce  by  tliu  aupremSl 

'he  last  three  sections  do  not  prohibit,  the  receipt,  by  un  alluroC';  1  _ 
lor,   uf  B  bond,  (iminiaso/'i  uotc,  bill  of  exi;luin{w,  \MH)\i.At\rt,  O' 
f  la  utUOH,  iapajmeat  tor  pi^operty  sold,  or  fot  atjtvicea  ""' 
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rendered,  or  for  m,  debt  nntocedent).?  eontraotfld  ;  or  from  bojng  ff 
rec*eivin^  a  bill  of  exchnnge,  dnift,  or  otber  thing  in  action,  for  tbe  p«up^ 
of  i-emittiiiice,  mid  without  intent  to  violate  either  of  those  Mctiom. 

^  77.  Thti  Ia8t  four  ^*ctionH  apply  to  u  pereon  pi-osecuting  an  action  li* 
person,  wlto  dcjcs  uu  act,  which  an  attorney  or  counsellor  is  therein  forfaii^ 

den  to  do. 

g  78.  An  attorney  or  counsellor  shall  not,  directly  or  indirectly,  advin. 
concci-nin<;,  iiid.  or  tnke   any  part  in,  the  defence  of  au  action  or  apedd 
pnu'ifdinj^,  civil  orcri  t.inal,  brought,  carried  on,  aided,  ndTOcated,  or  prat- J 
ecuted,  as   Aitorn('y-(rcncial,  tlij^trict-attomcy,  or  other  public  pru9ecui*|i 
by  a  iMji-Hon  with  whom  lie  is  iiitei'vHted  or  connected,  either  directly  or  ia-J 
directly,  as  a  law  partner;  or  take  or  receive,  directly  or  indirectly,  fromi.j 
defendant  therein,  or  other  iMjiaon,  a  fee,  gratuity,  or  reward,  for  or  apoa 
any  cause,  contiideration,  pretence,  understanding,  or  agreement  whatcrWij 
either  express  or  implied,  having  relation  thereto,  or  to  the  pro8ecutioD( 
defence  thereof. 

§  79.  An  attorney  or  counsellor,  who  has  brought,  carried  on,  aiM^ 
advocated,  or  prosecuted,  or  has  been  in  anywise  connected  with,  an  aeUn 
or   sjwcial  ])roceeding,   civil   or    criminal,   as   Attorney-General,  dlstri* 
attorney,   or  other  public   prosecutor,  shall  not,   at  any  time  thereaftw,'] 
directly  or  indirectly,  advise  concerning,  aid,  or  take  any  part  in,  tbed^d 
fence  tliereof ;  or  take  or  receive,  either  directly  or  indirectly,  from  a  d^^ 
fendant  therein,  or  other   person,  a  fee,  gratuity,  or  rewaixi,  for  or  up* 
any  cMii><e,  consideration,  pretence,  understanding,  or  ugrcement,  either  ei*.^ 
press  or  implied,  having  relation  theivto,  or  to  the  prosecution  or  defenot 
thereof. 

§  80.  An  attorney  or  counsellor,  who  violates  cither  of  the  last  tM 
sections,  is  guilty  of  a  misdemeanor  ;  and,  on  conviction  thereof,  aball  bt' 
punished  accordingly,  and  must  be  removed  from  office  by  the  supremi 
court. 

§  81,  Til  is   article  does  not   prohibit  an  attorney  or  coanaellor  fro« 
defending  himself  in  person,  if  i)ro.secuted  either  civilly  or  criminaliy. 


ARTICLE  THIRD. 

Gkneiial  Provisions  concerning  certai.n  Ministkrial  OFncvBii,  coKsncro 
WITH  THE  Administration  of  Justice  ;  and  special  Provisionh  coxceix- 
ino  Officers  of  that  Description,  attached  to  Two  or  mork  G)CRTa. 

S  82.  Oiinliflrntions  of  8t«noijmi)lu'r. 
8.'J.  (jrciK-ial    duty    of    HC('iioj;rap)u>r  ; 


iiMtt'M.  when  to  be  tiled. 
81.  N(»t('s.    how     preserved  ;     when 

written  out. 
85.  8tciu)::rapherf»  to  famish    gratai- 

toiisly  copies  of  pro<:(H.'diiigs  to 

judi;e. 
80.  To  furnish  like  copies  to  parties. 

dlKtricr-atlorney  and  Attomey- 

(reiieral ;  conipeiifatioii. 

87.  These   seetioiw  apuiicubie  to  an- 

pistant-stejiographefH. 

88.  Supervisor^«  to  provide  forcoinpcn- 

wition.  Vic,  of  8teaoKrnphert>. 
60.  County    clerk  to   npixilnt  Hi)ecial 

deputy  to  iittend  courts. 
90.  <\Miuty  Jn<lfi^  to  appoint  crier. 


S  01.  Clerk  of  Dntchc^n  county   to  ba 

crier  in  that  county. 
9i.  When  Hherifl,  cuUHtahle,  etc.,  to 

act  at*  crier. 
9S.  AttendaiifH  ii])on  courts  in   New 

York  city. 
04.  Interpreier  for  courts  of    record 

III  KiniTf  county. 
95.  Attendants  and  messongerB,  how 

ap]>ointrd  iti  Kings  coanty. 
9ti.  Duties  of  persons   apix>intea  nB- 

der  la>t  scclion. 
"  07.  Slieriff.  wl>en  dircoted.  to  n^qnira 

eonstahies,     eic,     to     attend 

couits. 
9S.  LI.:  when  not  directed, 
99.  Penalty  fur  ncf^leci   of  officer  to 

attend  court. 
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82.  Each  stenogriphei\  speciiied  in  this  act,  i«  an  officer  of  the  court 
jurta,  for  or  by  wbii-h  he  is  uppuintcd  ;  and,  before  entering  upon  tl)#» 
iurge  of  his  duties,  nui8t  subscribe  the  Const iiutional  oatli  of  office 
tile  the  same  in  the  office  of  the  clerk  of  the  court,  or,  in  the  supreuie 
t,  in  the  office  of  tlie  clerk  of  the  county  where  the  term  ^:its,  or  the 
e  resides,  by  which  or  by  whom  he  is  ap(X)inted.  A  person  t^hull  not 
ppointed  to  the  office  of  stenographer,  unless  he  is  skilled  in  the  steu- 
phic  art. 

83.  Each  stenojrraphcr  specified  in  this  act,  must,  under  tlie  direction 
le  judge,  presiding  at  or  holding  the  term  or  sitting  which  he  atiends, 

full  stenograpliic  notes  of  the  testimony,  and  of  ail  other  proceed in«is, 
ach  cause  tried  or  licaru  thereat,  except  when  the  Judge  dispenses  wiih 
services  in  a  particular  cause,  or  with  respect  to  a  ;)ortion  of  the  pro- 
lings  therein.  The  court,  or  a  judge  thereof,  may,  in  its  or  his  di>ere- 
,  u|K)n  or  without  an  application  for  that  purpose,  make  an  order, 
cting  the  stenographer  to  file  with  the  clerk,  forthwiil)  or  within  a  s[)e- 
d  time,  the  original  stenographic  notes,  taken  upon  a  trial  or  hearing; 
reupon  the  stenographer  must  file  the  same  accordingly. 

84.  The  original  stenographic  notes,  taken  by  a  stenographer,  are  part 
be  proceedings  in  the  cause;  and,  unless  they  arc  filed,  pursuant  to  nn 
er,  made  as  pre>cribed  in  the  last  seiUion,  they  must  be  cnrefully  ]>re- 
?ed  by  the  stenographer,  for  two  years  after  the  trial  or  hearing ;  at  the 
tiration  of  which  time  he  may  destroy  the  same.  If  the  stenographer 
8,  or  his  office  becomes  otherwise  vacant,  before  the  expiration  of  that 
te,  thev  must  be  delivered  to  his  successor  in  office,  to  be  held  bv  him 
h  like  effect,  as  if  thev  had  been  Uiken  bv  him.  Thev  must  be  written 
tat  length  by  the  stenographer,  if  a  judge  of  the  court  so  directs,  or  if 
i stenographer  is  recjuired  so  to  do,  by  a  person  entitled  by  law  to  a  copy 

the  same,  so  written  out.  Unless  such  a  direct i(m  is  given,  or  such  a 
)ui9ition  is  made,  the  stenographer  is  not  bound  so  to  write  them  out. 

i  85.  Each  stenographer,  specified  in  this  act,  must,  upon  request, 
nish,  with  all  reasonable  diligence  and  without  charge,  to  the  judge 
Ming  a  term  or  sitting,  which  he  has  attended,  a  copy  written  out  at 
gtb  from  his  stenogniphic  notes,  of  the  testimony  and  proceedings,  or  a 
1  thereof,  upon  a  trial  or  hearing,  at  that  term  or  sitting.  But  this  sec- 
I  does  not  affect  a  provision  of  law,  authorizing  the  judge  to  direct  a 
ty  or  the  i)arties  to  an  action  or  special  proceeding,  or  the  county  trea- 
er,  to  pay  tlie  stenographer's  fees  for  such  a  copy. 

,  86.  Each  stenographer,  specified  in  this  act,  must  likewise,  upon  re- 
st, furnish,  with  all  reasonable  diligence,  to  the  defendant  in  a  criminal 
se,  or  a  oartv,  or  his  attorney  in  a  civil  cause,  in  which  he  has  attended 
trial  or  hearing,  a  copy,  written  out  at  length  from  his  stenographic 
«,  of  the  testimony  and  proceedings,  or  a  pari  thereof,  upon  the  tri.il 
earing,  upon  payment,  by  the  peison  rec|uiring  tiie  same,  of  the  fees 
«'e<i  by  law.  Jf  the  district-attorney  or  the  Attorney-General  re<|uire9 
I  a  copy,  in  a  criminal  cause,  the  stenographer  is  entitled  to  his  lees 
efor ;  but  he  must  furnish  it,  upon  receiving  a  certificate  of  the  sum  to 
■h  he  is  so  entitled ;  which  shall  be  a  county  charge,  and  must  be  paid 
be  county  treasurer,  upon  a  certificate,  like  other  county  charges. 

87.  The  provisions  of  the  last  five  secticms  are  also  applicable  to  each 
itant-stenc^rapher,  now  in  office,  or  appointed  or  en\plo\c(\,  \>wv^\\MvV 
ly  provision  of  this  net;  except  thnt  the  stenogrtvph\c  \\ote«.,  VAV<iw  \5^ 
iiMUmt'tftenograpber,  must,  if  he  dies  or  his  office  becomes  o\.\\wV\«ft 
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vacAnt,  be  ilolivered  to  the  Btenographer,  to  bo  held  by  him  with  HkedEeet 
118  ir  iiii.'V  liaU  b«eu  Liken  bv  liiin. 

•  * 

1^  83.  The  hoard  of  sii|4crviM>rs  of  cnch  C'ouiity  roust  proride  for  tk 
p:i\iiieiu  of  iho  sums  ch:ii<^eitiile  upon  ihc  treaaurv  of  the  county,  for  up 
s.il  try.  t'cfs.  or  expanses  uf  a  Hteiio^rapher  pr  iiwixtHnt  Btenogmpher ;  ui 
itil  laws  itilatiiig  to  raising  inuney  in  a  county,  by  the^fHrnrd  of  superriMi 
thereof,  are  ap^liaibie  to  tliozie  sums. 

§  89.  [am'U  1879.]  Each  county  clerk  may,  from  time  to  time,  bjri 
iiistruiiuMit  iu  writing,  filed  in  his  office,  appoint,  and  ut  pleasure  revoiv 
one  or  more  Hpecial  deputy-clerks,  to  attend  upon  any  or  all  of  the  ten 
or  sittings  of  the  courts  of  which  he  is  clerk.  Each  penon  so  appoialft 
miisi,  before  he  enters  upon  the  duties  of  his  office,  subscribe,  and  file  I 
the  clerk's  office,  the  Constitutional  oath  of  office;  and  he  possesses  th 
suiiie  power  and  uuthority  as  the  clerk »  at  any  sitting  or  term  of  the  coil 
which  he  attends,  with  respect  to  the  business  transacted  thereat. 

§  90.  {new  1877.]  No  pei-son  holding  the  office  of  clerk,  deputy  defl 
special  «iepuiy  clerk,  or  asrtistant  in  the  clerk's  offii*e,  of  a  court  of  rcoor 
or  of  the  surrogate's  court,  wiihin  either  of  the  counties  of  New  Yijuki 
Kings,  shall  hei'eat'ter  be  appointed,  by  any  court  or  judge,  a  referee,  n 
ceiver  oi-  commissioner,  except  by  the  written  consent  of  all  the  parties! 
the  action  or  special  proceeding,  other  than  parties  in  default  for  falla 
to  appear  or  to  plead. 

^  91.  [am\l  1883]  The  county  ju<lge  of  each  county,  except  Kings,  fro 
time  to  time,  may  appoint,  and  at  pleasure  remove,  a  crier  for  the  court!  < 
record  held  in  his  cotinty  ,  who  is  entitled  to  a  coiupensatiou,  fixed  and  ' 
be  i)aid  as  prescribed  by  law. 

^  92.  A  sheriff,  deputy-sheriff,  or  constable,  attending  li  term  of 
court  of  record,  must,  when  required  by  the  court,  act  as  crier  therein;  fti 
ho  is  nut  cniiileU  to  any  additional  compensation  for  that  service. 

g  93.  [amW  1884.]  The  judges,  or  a  niajority  of  them,  of  each  of  t 
following  named  courts,  to  wit:  the  supreme  court  within  the  first  judU: 
district ;  the  court  of  co  i.nion  pleas  for  the  city  and  county  of  New  Yor 
ami  the  superior  court  of  the  city  of  New  York,  from  time  to  time,  may* 
point,  and  at  pleasure  remove,  such  attendants  upon  the  court  of  whi 
iliey  are  respectively  members,  including,  where  the  justices  of  the  suprei 
court  make  the  appointment,  the  circuit  court,  and  the  coui^t  of  oyer  a 
lenniricr,  as  they  think  necessary  for  the  due  transaction  of  the  busin< 
thereof;  not  exceeding  five  attendants  for  each  part,  and  four  for  1 
geneial  term. 

^94.  f//mWl877.]     The  board  of  supervisors  of  the  county  of  Kii 
may  ai)point  an  interpreter,   to  attend   the  terms  of   the  courts  of  rec<i 
except  the  county  court,  held  in  that  county,  jit   which  issues  of  fact 
tri  ible  ;  who  shall  hold  his  office  during  good  behavior. 

g  95.  The  following  judges,  to  wit :  the  justices  of  the  supreme  eo 
for  th<.*  second  judicial  district,  residing  in  Kings  county,  or  a  majority 
them  ;  the  judges  of  the  city  court  (»f  Bi'ooklyn,  or  a  majority  of  them  ; 
county  judge  of  Kings  county;  and  the  surrogate  of  Kings  county;  r 
designate  how  many  attendants  and  messengers,  for  the  appointraeni 
whom  iio  provision  is  otherwise  made  by  law,  are  re(]uired  to  attend  u] 
tiie  terms  :ind  sittings  of  the  courts,  of  which  they  are  respectively  niemlK 
including,  where  the  justices  uf  the  supreme  court  make  the  designuti 
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thedrcnit  court  and  coort  of  oyer- and  terminer.  Notice  of  each  dosigha- 
tioo  mu8t  be  given  to  the  sheriff  of  Kings  county,  by  the  uierl<  of  the  court. 
The  slieriff  must  thereupon  nppoint  as  many  qu.ilified  persons,  to  fill  thoste 
offices  for  OHoh  court,  as  tlie  judges  thereof  liave  designated.  Ttie  number 
of  tfaotfe  officers  may,  from  time  to  time,  i>e  increased  or  diminisiied,  »iid 
Qev  ippointmeuts  may  be  made,  in  like  manner.  A  person  so  appointed 
nay  be  removed  from  office,  by  the  judge  of  the  court  to  which  lie  is  us- 
iigoed ;  or,  if  he  is  aiu)igned  to  the  supreme  court,  or  the  city  court  of 
firooklyn,  by  a  majority  of  the  judges  ;  and  the  sheriff  shall  not  re-appoint, 
for  the  same  court,  a  person  so  removed. 

§96.  Each  of  the  persons,  appointed  as  prescribed  in  the  last  section, 
nust  attend,  from  day  to  day,  the  terms  and  sittings,  within  tlic  county  of 
Kiu{»s,  of  the  court  to  wiiicli  ho  is  assigned,  to  preserve  order,  and  to  pcr- 
Tonu  whatever  services  may  be  required  of  him,  by  the  judge  presiding 
tbereat. 

§  97.  The  sheriff  of  each  county,  except  New  York  and  Kings,  must, 
trithin  a  reasonable  time  before  ihe  sitting,  in  his  county,  of  a  special  term 
of  the  supreme  court,  or  a  term  of  the  cii'cuit  court,  county  court,  court  of 
oyei  -md  terminei*,  or  court  of  sessions,  notify,  in  writing  and  |)ersonully, 
as  many  constables  of  his  county,  as  he  has  been  directed  to  notify,  by  the 
coort,  or  the  judge  who  is  to  hold  or  preside  at  the  term,  to  appear  and 
Attend  upon  the  term,  during  its  sitting. 

§  98.  If  such  a  direction  has  not  been  given  by  the  court  or  the  judge, 
the  sheriff  may  m  like  manner  notify  as  many  constables,  as  he  deems 
necessary,  for  the  purpose  specified  in  the  last  section. 

§  99.  Each  constable  seasonably  notified,  as  prescribed  in  the  last  two 
sections,  mu  t  attend  the  term  accordingly  ;  and  for  each  day's  neglect,  he 
"lay  be  fined  by  the  court,  at  the  term  which  he  was  notified  to  attend, 
A  sum  not  exceeding  five  dollars. 

CHAPTER  II. 

POWERS,  DUTIES  AND  LIABILITIES  OF  A  SHERIFF,  OR 
OTHER  MINISTERIAL  OFFICER  IN  THE  EXECUTION  OF 
THE  PROCESS  OR  OTHER  MANDATE  OF  A  COURT  OR 
JUDGE,  IN  A  CIVIL  CASE. 

^LE    L — Provisions    relating  to  the  execution  of  civil  makdates 

OKNERALLT. 

^ITLE  n. — ^Proti^tors  relatino  to  the  execution,  by  a  sheriff,  of  a 

MANDATE  AGAINST  THE  PERSON. 

^TLE  II I.-*- Application  of  the  foregoing  provisions  to  the  procked- 

■INOS  OF  A  coroner. 

Title  IV. — powers,  duties,  and  liabilities  op  an  incoming  and  out- 
going sheriff,  RESPECTIVKLT,  lOUCHING  THE  MATTERS  IN- 
CLUDED IN  THIS  CHAPTER. 

TITLE  L 

Provittiftns  relating  to  the  execution  of  civil  ma-w (fafesgeaeraTly. 

!  WO.  Sheriff  fo/V/nj/^A  rerra/n  m/nrite.       %  103.  Penal\y    tot  \vev;\wt.  vcv  %v^i«N»\ 
W.  ciopy  of  proce^f.  etc.,  to  t>e  de-  prociHHWwv'*. 

MU  RhlHS^f  ''Li'"'  ?"''''*^*  IW.  Sh«nfE  uvav  suvymciotv  Wvfe  w«« 

•^       "•  eistance. 
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20  PRISONJERS  IN  OIVIL  OASB&  §§  1 

ARTFCLE  FIRST. 
AiiRKHTiNG.  Conveying  to  Jail,  and  Ck>ifMiTTiKO  a  Pbisonk 

I  110.  Prii«oiior,  how  kept.  f  116.  PriMiier  may  send  foi 

111.  Support   nf    pn  (iner   in   Kings  imrici*. 

oiinty.    [I{(!|K'iik'(l  1883.]  .  117.  Cbarge»  for  rent,  etc,  pr 

11:2.  Id.;  in  othor  counrietn.  118.  Pri(«ouer,  how  conveyed 

1]:{.  ClinrifcH    for    fmHi.   etc.,    when  through  another  coniit 

prolilhitrd.  119.  Officer  or  priMMior  not '. 

lit.  AKo  for  waiting  for  pritioner.  arrest. 
I  IT).  l{iiu*H  of  charget)  for  lodj^ing,  etc. 

^  110.  A  peraon  arrestc.l,  by  virtue  of  an  order  of  arrest,  in  a 
or  Hprciul  proiteediiif^  brought  in  a  court  of  record ;  or  of  an  e 
JHrtiiod  upon  (1  Judguiont  rendered  in  n  court  of  record ;  or  surrcn 
<>xon(!nition  of  hid  bail ;  must  be  safely  kept  in  cu&tody,  in  the 
piH'Mcribrd  by  law,  and,  except  as  otherwise  prescribed  in  the  next 
tiouH,  at  hiri  own  expeiiHe,  until  he  satisfies  the  judgmcDt  rendered 
him,  or  is  diMcliargod  according  to  law. 

S  111.  [Hejtfahdin  1883] 

^  112.  [am\l  188.3.]  In  any  county,  if  a  prisoner,  octutdly  cot 
jiiil,  niakori  oath  before  tlic  sheriff,  jailor,  or  deputy-jailor,  that  he  i 
to  HUpport  him.self  <luring  his  imprisonment,  his  support  is  a  count 

^113.  A  HhiM'ifT  or  other  officer  shall  not  charge  a  person,  whoi 
arrcHtiMJ,  with  any  Kum  of  money,  or  demand,  or  receive  from  hiii 
or  any  valuable  thin^,  for  any  drink,  victuals,  or  other  thing,  fun 
pi()vid4*(|  for  tho  olliccr,  or  for  the  prisoner,  at  any  tavern,  ale  I 
puhli(^  victualing,  or  drinking-house. 

S  114.  A  KlienlT  or  otluM*  officer  shall  not  demand  or  receive  fn 
Hon,  arri'Hted  by  him,  while  In  his  custody,  a  gratuity  or  reward,  i 
protoiicc,  for  k«Miping  the  prisoner  out  of  jail  ;  for  going  with  hln 
iiig  for  him  to  iiiul  bail,  or  to  agree  with  his  adversary ;  or  for  \ 
purpose. 

g  116.  If  a  j>erson  arrestdll  is  kept  in  a  house  other  than  the  j 
county,  the  officer  arresting  him,  or  the  person  in  whose  ci?stody  h 
not  deuiand  or  receive  from  him  any  greater  sura,  for  lodgings  d 
tuals,  or  any  other  thing,  than  has  been  theretofore  prescril^ed  by 
of  sessions  of  the  county  ;  or,  if  no  rate  has  been  prescril>ed  by 
of  sessions,  than  is  allowctl  by  a  justice  of  the  peace  of  the  sanw 
city,  ui)ou  proof  that  the  lodging  or  other  thing  was  actually  fun 
the  rc<|uest  of  the  prisoner.  And  such  an  officer  or  person  shi 
anv  case  or  upon  any  pretext  demand  or  receive  c(mi|)onsation  ft 
spirituous,  or  fermented  litpior,  or  wine,  sold  or  delivered  to  the 

§  116.  A  prisoner  so  kept  in  a  house,  may  send  for  and  have 
cider,  tea,  coffee,  milk,  an<l  necessary  food,  and  such  IjeddiDg,  1 
other  necessary  things,  as  he  th  nUs  fit,  from  whom  he  pleascj- 
detention  of  the  same  or  any  part  thereof  by,  or  paying  for  the 
any  [lart  thereof  to,  the  officer  arresting  him,  or  the  person  in  w 
tody  he  is. 

^  117.  A  sheriff,  jailor,  or  other  officer,  shall  not  demand  o 
money,  or  any  valuable  tiling,  lor  cliarnbcr  rent  in  a  jail ;  or  any 
peiisation,  or  rewaiti,  lor  lli«»  coinmitini'iit,  detaining  in  custoily,  r 
discharge  of  a  prisoner,  other  than  tho  fees  *»Ti\r«>38ly  allowed 
br  }aw. 
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§  118.  A  sheriff  or  other  officer,  who  has  lawfully  arrested  a  prisoner, 
nay  convey  his  prisoner  through  one  or  more  other  counties,  in  thoonlinary 
route  of  travel,  from  the  place  where  the  prisoner  was  arrested,  to  the  place 
where  he  is  to  Iks  delivered  or  confined. 

§  119.  A  prisoner  so  conveyed,  or  the  officer  having  him  in  custody,  is 
not  liable  to  an-est  in  any  civil  action  or  special  proceeding,  while  passing 
through  another  county. 

ARTICLE  SECOND. 

Jails  ;  Jail  Discipline  ;  and  Regulations  concerning  the  Confinement 

AND  Care  of  Puisonbrs. 

I  130.  Jnil  in  New  York  city.  f  128.  Sale  of  liqnor  in  j'.xUs. 

121.  Jail8  in  orlier  conniies.  129.  Pt'rmit,  when  crantcd. 

12i2.  Eltlur  of  several   juils  may  be  130.  Poimltii's  fui-  violation. 

awd.  l.ll.  SiTvice  of  pu))€rs  on  prisoner. 

128.  Civil  and  criminal  prie>oncr8  to  183.  Sheriff  to  {lennic  accet>c>  for  that 

he  kept  separate.  pnrpove. 

124.    Males  and  females  to   be  kept  133.  Prif oners   under   United   States 

uepartit**.  process. 

l!^>.  Penaltie9.  184.  Siieriff     answerable     for     their 

126.  Jnil  physician.  catftody. 

127.  Hemoval  of  bick  prisoners. 

§  120.  The  buildinfr,  noiv  nsed  as  a  jail  in  the  city  of  New  York,  for 
the  confinemelit  of  prisoners  in  civil  causes,  shall  continue  to  be  the  jail  cf 
tlie  city  and  county  of  New  York,  for  the  confinement  of  such  pcrsou.<i ; 
ind  tlie  sheriff  of  the  citv  and  county  of  New  York  shall  have  the  custody 
thereof,  and  of  the  prisoners  in  the  ^aine. 

§  121.  The  buildings,  now  used  as  the  jails  of  the  other  counties  of  the 
State,  shall  continue  to  be  the  jails  of  those  counties  i-espectively,  until 
other  buildings  have  been  designated  or  erected  for  tliat  purpose,  according 
tuhw;  and  the  sheriff  of  each  county  shall  have  the  custody  of  the  juil  or 
jtilii  in  his  county,  and  of  the  prisoners  in  the  same. 

§  122.  The  sheriff  of  a  county,  in  which  there  is  more  than  one  jail, 
nay  confine  a  prisoner  in  either ;  and  niay  remove  him  from  one  jail  to 
another,  within  the  county,  whenever  he  deems  it  neiressary  for  his  sale 
keeping,  or  for  his  appearance  in  court. 

§  123.  A  prisoner,  arrested  in  a  civil  cause,  must  not  be  kept  in  n  room, 
in  which  any  prisoner,  detained  on  a  criminal  charge  or  conviction,  is  con- 
fined. 

g  124.  Male  and  female  prisoners  must  not  be  put  in  the  same  room  ; 
exc*ept  that  a  husband  and  his  wife  may  be  put  or  kept  togetiier,  in  a  room 
vberein  there  are  no  other  prisoners. 

§  126.  A  sheriff,  or  other  officer,  who  wilfully  violntea  any  of  the  fore- 
going provisions  of  this  title,  forfeits  to  the  person  aggrieved,  treble  dam- 
ageii.  He  is  also  gpilty  of  a  misdemeanor,  and  shall  be  punished  accord- 
ingly.    A  conviction  also  operates  as  a  forfeiture  of  his  office. 

§  126.  Tlie  board  of  supervisors  of  each  county,  except  Now  York,  musl 
appoint  some  reputable  physician,  duly  authorized  to  practice  nicdiiine,  »• 
the  physician  to  the  jail  of  the  county.  If  there  in  more  than  one  jail  the) 
must  appoint  a  physician  to  each.  Tlie  conimoii  council  of  the  citv  o^ 
Kew  York  must  appoint  a  similar  physician,  to  the  yA\\  ol  V\\v\\.  vi\X.N  vv^v^ 
'.iaaMAy.,.Jth9L.^hx8wi«j».t9.fk  JAil  hi^ldn  his  office  ai  tV\e  pXe^jx^m;^.  *^^  .^' 
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boHni  whic'li  appointed  hiro,  except  in  the  coantyof  Klngi.    In  thfttooo^f, 
tlie  term  of  his  otfice  \»  three  yeHre. 

j  127.  If  the  physician  to  a  jail,  or,  in  cara  of  a  racamrr,  •  phTsidn 
ni-tiii}{  nA  sccli,  and  the  warden  or  jailorf  certify  in  writing,  that  n  priMtfr, 
coiitiiit.*«l  III  the  jail  iu  a  civil  cauHe,  in  iu  such  a  Btate  of  bodilj  health,  tU 
liirt  lire  will  he  euduugei*ed,  unlesH  he  ift  removed  to  a  hoepital  for  tmtr 
iiKMit,  the  county  judge,  or,  in  the  city  nud  county  of  New  York,  ooeof  tlNj 
juil'^crt  of  the  court  of  common  pleas,  must,  upon  application,  nmke  i 
order,  directing  the  removal  of  the  prisoner  to  a  hospital  within  theooontji. 
dcsi^riiatcd  by  the  judge  ;  or,  if  there  I9  none,  to  such  nearest  hospital M; 
the  judge  directs ;  that  the  prisoner  be  kept  in  tflte  custody  of  the  chief 
otiiccr  of  tlie  hospital,  until  he  has  sufficiently  recovered  from  his  ilhiefl^ 
to  he  safely  returned  to  the  jail ;  that  the  chief  officer  of  tlw  hospital  tki; 
noiiiy  the  warden  or  jailor,  and  that  the  latter  thereupon  resume  cmtdlf 
of  the  prisoner.  If  the  prisoner  actually  escapes,  while  going  to,renuuDiBg 
ut,  or  returning  from  the  hospital,  a  new  execution  may  be  issued  agMOrt 
his  person,  if  he  was  in  cust(Hjy  by  virtue  of  an  execution;  or,  if  hewn 
in  custody  by  virtue  of  an  order  of  arrest,  a  new  order  of  arrest  maybe 
granie\l,  uikiu  proof  by  affidavit  of  the  facts  specified  in  this  section,  wiu- 
out  other  proof,  and  without  an  undertaking. 

]$  128.  Strong,  spirituous,  or  fermented  liquor,  or  wine,  shall  not,  on  in| 
pretence,  be  sold  within  a  building  used  and  established  as  a  jaiL  Spirits 
uous,  fermented  or  other  liqm)r,  except  cider,  and  that  quality  of  bier 
called  table-beer,  shall  not  be  brought  into  a  juil  for  the  use  of  a  penOi 
rontined  Iheroin,  without  a  written  permit  by  the  physician  to  the  ]ail,«biiik 
nin-it  be  delivered  to  and  kept  by  the  keeper  thereof,  specifying  theqnandV 
and  kind  of  liquor  which  may  be  furnished,  the  name  of  the  prisoner  ftf 
v/lioMi,  and  the  tiiuu  during  which  the  sumo  may  be  furnished. 

g  129.  Such  a  permit  shall  not  be  granted,  unless  the  ph^ysician  il 
satHlii'd,  that  the  liquor  allowed  to  be  furnished  is  necessary  for  the  healtk 
of  ti).'  ;  risoner,  for  whose  use  it  is  permitted  ;  and  that  fact  must  be  stalQd 

in  (he  permit. 

^  130.  A  |>orson  who  brings  into  or  sells  in  a  jail,  strong,  apiriuiou, 
furmonted,  or  other  liquor,  or  wine,  contrary  to  the  foregoing  provisions  of 
this  article  ;  or  a  sheriff,  keeper  of  a  jail,  assistant-keeper,  or  an  offioer,  or 
person  eniployed  in  or  al)out  a  jiiil,  who  knowingly  suffers  liquor  or  wine  tb 
i>H  sold  or  used  therein,  contrary  to  this  article,  is  guilty  of  a  misdemeanor, 
and  shall  be  punished  accordingly.  A  conviction  also  operates  as  a  forfei- 
ture of  liis  otlicc. 

§  131.  A  sheriff,  or  jailor,  upon  whom  a  paper  in  an  action  or  spedsl 
proceediuiT,  directed  to  a  prisoner  in  his  custody,  is  lawfully  served,  or  to 
whom  su^'h  a  paper  is  delivered  for  a  prisoner,  must,  within  two  days  there- 
niter,  deliver  the  same  to  the  prisoner,  with  a  note  thereon  of  the  time  of 
(he  service  thereof  upon,  or  the  receipt  tliorof  by  hira.  For  a  negleot  or 
violaiion  of  this  section,  the  sheriff  or  jailor,  guilty  thereof,  is  liable  to 
the  prisoner  for  all  damages  occasioned  tliei*eby. 

§  132.  Subject  to  reasonable  regulations,  which  the  sheriff  may  establish 
for  that  purpose,  a  sheriff,  jailor,  or  other  officer,  who  has  the  custody  of  a 
prisoner,  must  permit  such  access  to  him  as  is  necessary,  for  the  personal 
service  of  a  paper  in  an  action  or  special  prol^ccding,  to  which  the  prisoner 
is  a  party,  and  which  must  be  personally  served. 

§  133.  A  sheriff  must  receive  into  his  jail  and  }"^^  <^  prisoner,  coBuaU- 
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ted  to  the  saiDc,  by  virtue  of  civil  proceHS  issued  bv  a  court  of  record,  iii'^ti- 
tuted  under  the  authority  of  the  United  Stiites,  until  he  U  disi-harged  by  ihn 
due  course  of  the  Uwfs  of  the  United  States,  in  the  sauw.  Miannci-  as  if  he 
vas  coniinitced  by  virtue  of  a  mandate  in  a  civil  action,  issued  t'roni  a  court 
of  the  State  The  sheriff  may  receive,  to  ids  own  use,  llie  money  payable 
hy  the  United  States  for  the  use  of  the  jail. 

§  134.  A  8heri£F,  or  jailor,  to  whose  jaiii  a  prisoner  is  committed,  as 
prescribed  in  tin  hiBt  8*M;iion,  is  answerable  for  his  safe  keeping,  in  the 
courts  of  the  Uni:od  States,  aeeordiug  to  the  laws  thereof. 

ARTICLE  THIRD. 

TxsfPORART   Jails,  and   Tkuporary    Ukmoval   of   Pkisonkrs  fkom  Jail. 

S  1^.  When    jail    bt?coini'8   auflt,  etc.,  %  110.  Id.:  tonriwnjers  removed. 

another  to  )ie  deniffnated.  141.  When  uecifgnatiou  to  be  revoked, 

196.  Designation,  how  annulled.  etc. 

187.  Uoi)y  of  designation  to  be  served  142.  Copy  of  n*vocation  to  be  nerve*! 

on  the  sherff.  etc.  on      ulu'hll  ;      sheriff's      duty 

138.  Prisoners  alretidy  upon  jail  liber-  thereon 

ties.  148.    Removal  of  prisoners  in  caee  of 

139.  Jail    liberties   to    ])risoner,  who  Are. 

becoineseutitled  thereto,  before  144.  What  ofHcer   to  act  ni  cusc   of 

removal.  absence,  etc. 

§  135.  [ani'd  1877.]  If  there  is  no  jail  in  a  county  ;  or  the  jail  becomes 
unfit  or  unsafe  for  the  confinement  of  some  or  all  of  the  urisoners.  or  is 
destroyed  by  tire  or  otherwise;  or  if  a  |>estilential  disease  breaks  out  in 
the  jail,  or  in  the  vicinity  of  the  jail,  and  the  physician  to  the  jail  ceitiiics 
that  It  is  likely  to  endanger  the  health  of  any  or  all  of  the  prisoners  in  the 
jail;  the  county  judge,  or,  in  the  city  and  county  of  Xew  York,  the  chief- 
jadge  of  the  court  of  common  pleas,  must,  by  an  instrument  in  writing, 
iied  with  the  clerk  of  the  county,  designate  another  suitable  place  within 
Ibe  county,  or  the  jail  of  u  contiguous  county,  for  the  confinement  of  some 
or  all  of  the  prisoners,  as  the  case  requires.  Tiie  place  so  designated  thcre- 
ipou  beconces,  to  all  intents  and  purposes,  except  as  otherwise  proscribed 
iu  this  article,  the  jail  of  the  county  for  which  it  has  been  so  designated, 
iDd  for  the  purposes  expressed  in  the  instrument  designating  the  same. 

§  136.  The  designation  may  be  modified  or  revoked,  by  the  judge  mak- 
iBg  the  8ame»  by  a  like  instriuuent  in  writing,  filed  with  the  clerk  of  the 
county. 

§  137.  The  county  clerk  must  serve  a  copy  of  the  designation,  duly 
certified  by  him,  under  his  official  soal,  on  the  sheriff  Hud  keeper  of  the 
jail  of  a  contiguous  county  so  designated.  The  sheriff  of  that  comity  must, 
upon  the  delivery  of  the  sheriff  of  the  county  for  which  the  designation  is 
made,  receive  into  his  jail,  and  there  safely  keep,  all  persons  who  may  be 
iairfully  confined  therein,  pursuant  to  this  article ;  and  he  is  responsible 
for  their  safe  keeping,  as  if  he  was  the  sheriff  of  the  county  for  which  the 
designation  is  made. 

§  138.  If  a  prisoner  has  been  admitted  to  the  liberties  of  the  jail  of  the 
county,  for  which  the  designation  is  made,  he  must,  notwithstanding,  remair 
within  those  liberties;  but  he  may  be  removed  by  the  sheriff,  to  whom  h 
has  given  i)ond  for  the  liberties,  to  the  jail  or  other  place  so  designated,  an 
confined  therein  in  a  case,  where  the  sheriff  might  confine  him  in  the  jail  ^ 
his  own  county. 

§  139.  If  a  person,  who  is  arretted,  before  or  after  tV\e  de?<\^^wv\\AOTv,V>'i 
the  wheriit  tuf  the  county  for  which  the  designatiou  la  made,  )^^m^  ^^' 
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titled,  after  the  ileai(n«>tiun,  anrl  befure  liis  remoriil,  to  the  UbGrtiefl  ot  llie 
jail,  lie  lutist  lio  lulnillled  to  the  lilvrlio*  of  the  jiiil  of  tluit  coimiT,  ns  if  ibe 
diMtgimtioii  lind  not  been  mnile  ;  bill  lie  mny  be  remuved  by  tlic  BherlS  tu 
llle  j:iil,  or  iflher  p\a-x,  to  desigiiutcd,  and  uuiiQiieil  IbOTfin,  ia  a  k;&ae,wliete 
tile  slieiiff  imght  (.-onQTie  bim  in  itie  jail  uf  liig  uvii  i-ouiitj. 

g  140.  It  u  person  fonfineJ  In  or  removed  to  the  jail  of  n  eoiiligiiiKii 
cuimtj,  designated  ns  [ireumtted  In  tl>i»  irtieJe,  becomes  imtilleil  lu  tbt 
Ilbertiea  of  the  jiiil,  the  sheriff  of  that  i^uunty  luuNt  admit  bim  to  Ibt  jiil 
liliertieK,  as  if  he  hud  been  origitiiilly  arrested  by  (hut  sheriff,  ou  il  tiiuiduK 
ilmcted  tu  him. 

§  141.  When  ii  jail  i»  erected  for  the  coiratT,  for  nlioac  use  the  desl;;Dii- 
tioil  trafl  made,  or  its  juU  is  rendered  fit  and  safe  for  the  confiiiemaDl  ft 
prisotisiv,  or  the  reaaun  for  tho  deHigiintioa  of  unotber  jnll  or  iikue  li<l 
othernise  cleaned  tu  be  operative,  llie  deaigiiatluu  must  tie  revoked,  as  prfr 
"  ""    '  'n  thU  artide. 

S  142.  The  county  derk  muRt  imniPdiately  serve  a  copy  al  the  revDcutkui, 
'  (.erllBed  by  iilm  under  hia  oltieial  seal,  upon  the  sheriff  of  the  aaiM 
CoantY ;  wlio  muBt  rctnuve  Chu  (in^oneiH  belviigiDg  tu  bis  cui<tody,  and  cnn- 
fined  wlthotit  his  eonnty,  to  hin  proper  jail.  If  n  prlEouer  has  bfcn  admilld 
to  the  jiiil  liberties  in  the  other  coutily,  he  muiit  dIko  be  remuved  ;  and  III 
i<  entitled  to  the  liberties  of  the  jail  of  the  count}',  to  whii;h  ha  ia  reqiuvcd, 
without  n  new  bond,  as  it  he  had  been  origiually  Hiimitted  (o  tiie  jail  l■ba^  ' 
tics  In  that  i^oUiily  ;  and  the  bund  given  by  hiui  applies  iwuuTdiiif;ly  to  tluM  - 
liberties.  ' 

g  143.  If,  bv  reason  of  a  jnll,  oi   n  bldldin);  nenr  n  jail,  bein^  an  tH^ 
Ibcre  is  .reaeou  to  apprehend  that  some  or  all  of  the  prisoners  c    " 
tlie  jail,  nuiy  be  injured,  or  niiiy  esuupe,  the  nlieriB'  or  keeper  o 
nwy,  in  his  diatTetiou,  remove  them  lo  some  snft       ' 
thwe  confine  lliem,  until  ihey  vnn  lie  siifely  relnl 
juil  is  destroi^ed,  or  an  injnred,  thnt  it  ia  unfit  or 
of  the  priKuncra,  until  a  dcsi^atioa  is  made,  as  prescribed  lu  i 
hundrad  and  iblriy-five  of  ihid  nut. 

g  LM.  If  the  county  judge,  or  the  chief-judge  of  the  ci 
pleas  fur  the  I'ity  and  i:ouiity  of  Nen'  Tor6,  Is  absent  oi 
his  ofiife  is  vaeaht,  a  designation,  or  the  tWWaitron  or  raodificntioii  Ii 
ns  pn!»cribed  iu  this  uriieli;,  muy  bo  made  iu  bny  county,  i 
by  the  Bpet'inI   county  judge  or   the  district  attorney,  c 
county  of  N'ev  Vurk,  by  any  judge  of  the  court  of  uoiumou 

AfiTICLE    FOURTB, 

3iU.    LlBEnilES;    INCITES, 

I  lis.  Jail  libeitiee  In  certDiR  CDQuiiut.  enriMle>. 

iM.iId.i  III  oilier  counlleF.  (  ISl.  Unw  snrnmdrr 

147.  ja.:  bolt  Inld  oni.  I69.  Wlint    ileemed    aud    lehat  H* 


cper  of  the  jdlf 
.ienlpluce,wil1 

hcMufiJLSti 
"lu'^^iTSl 

!ourt  of  rani<niil,| 
nliIeti>nft,orifJ 
iScntiun  therMt,  j 
.CGpt  Kcir  Tari^i| 


MS.  Copy  lo  he  kept  pi 
149.  VTho  admltK'd  lo 


15B.  Whtu  court  lani/  nrdat  pi 
157.  FriMiiiets    coaxmltUfl    toi 


IBI.  For  Hluiin  tioDd  to  l>chcl_. 

Ifia.  l-rimii^r  m  lie  rommliied  when  l.W,  ShiTiff's  ItaMllly  for  en-ope. 

siiRtii*  If  inpnfflrie  I.  IN.  PrngUy  for  ronni%UDCii  at  escape 
15S.  Sorwuder    of    prlsoiiir    by   hie  by  a  Bheriff,  etc. 

gl45.  The  following  are  the  liberties  of  the  jnil  for  each  of  ibt  « 
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For  the  city  and  county  of  New  York,  the  whole  of  that  city  and  county. 

For  the  county  of  Onondaga,  the  whole  of  the  city  of  Syracuse. 

For  the  county  of  Monroe,  the  whole  of  the  city  of  Koeliester. 

For  the  counfy  of  Erie,  the  whole  of  the  city  of  Buffalo. 

For  the  county  of  Dutchess,  the  whole  of  the  city  of  Poughkeepsie. 

For  the  count}'  of  Kings,  tlie  whole  of  that  county. 

For  the  county  of  Albany,  the  whole  of  the  city  of  Albany. 

For  the  county  of  Jefferson,  the  whole  of  the  city  of  Watertown. 

For  the  county  of  Herkimer,  the  whole  of  the  village  of  Herkimer. 

For  the  county  of  Rensnelaer,  the  whole  of  the  city  of  Troy. 

§  146.  The  lil>erties  of  the  jail  in  each  of  the  other  counties  of  the 
State,  as  hei'etofore  established,  shall  continue  to  be  the  liberties  thereof, 
iinUl  they  are  altered,  or  new  liberties  are  established,  as  prescribed  by 
law. 

§  147.  Where  the  liberties  of  a  jail  are  altered  or  established,  by  reso- 
lutiou  of  the  board  of  supervisors,  as  prescribed  by  law,  a  space  of  ground, 
idjacent  to  the  jail,  and  not  exceeding  five  hundred  acres  in  quantity, 
iUQtit  be  laid  out  as  the  jail  liberties,  in  a  square  or  rectangle  ns  nearly  as 
My  be ;  but  a  stream  of  water,  canal,  street,  or  highway,  may  be  adopted 
u  an  exterior  line,  notwithstanding  it  is  not  in  a  straight  line,  or  is  not  at 
right  angles  with  the  other  exterior  lines  of  the  liberties.  A  resolution 
i^tablishing  or  altering  jail  liberties,  must  contain  a  particular  description 
3f  their  boundaries  ;  and  as  soon  as  may  be  after  its  adoption,  the  boun- 
iurk'8  must  be  designated  by  monuments,  inclosures,  posts,  or  other  visible 
ttd  permanent  marks,  at  the  expense  of  the  county. 

§  148.  The  county  ch'rk  must,  within  one  week  after  a  resolution  of  the 
board  of  su^^ervisors,  establishing  or  altering  jail  liberties,  has  been  filed  in 
bis  office,  deliver  an  exemplified  copy  thereof,  to  the  keeper  of  the  jail, 
tbo  must  keep  the  same  exposed  to  public  view,  in  an  open  and  public 
partot  the  jail,  and  exhibit  it  to  each  person  admitted  to  the  liberties  Of 
^jail,  at  the  time  of  his  executing  a  bond  for  that  purpose. 

§  149.  A  person  in  the  custody  of  a  sheriff,  by  virtue  of  an  order  of 
arrut;  or  of  an  execution  in  a  civil  action;  or  in  consequence  of  a  sur- 
BRider  in  exoneration  of  his  bail ;  is  entitled  to  be  admitted  to  the  liberties 
>f  the  jail  upon  executing  a  bond  to  the  sheriff,  as  prescribed  in  the  next 
■action. 

$  150.  The  bond  must  be  executed  by  the  prisoner  and  one  or  more 
efficient  sureties,  residents  and  householders  or  freeholders  of  the  county, 
ii  a  penalty  at  least  twice  the  sum  in  which  the  sheriff  was  required  to 
bold  the  defendant  to  bail,  if  he  is  in  custody  under  an  order  of  arrest,  or 
bis  been  surrendered  in  exoneration  of  his  bail,  before  judgment ;  or 
iirected  to  be  collected  bv  the  execution,  if  he  is  in  custody  under  an  execu- 
tea;  or  remaining  uiioolleeted  upon  a  judgment  against  him,  if  he  has 
IKQ  surrendered  after  judgment ;  conditioned  that  the  person  so  in  custody 
Ul  remain  a  prisoner,  and  shall  not,  at  any  time  or  in  any  manner,  escape 
rp>  without  the  liberties  of  the  jail  until  discharged  by  due  course  of 
iw. 

i  161.  A  bond  so  taken  is  held  for  the  indemnity  of  the  sheriff  taking 
,  and  of  the  party  at  whose  instance  the  prisoner  executing  it  is  con- 
ned. 

^  162.  If  a  shei  iff,  who  has  taken  such  a  bond,  discovers  W\^\,  «l  vqlt^^     V 
«ein  is  insufficiei;^,  he  may  commit  the  prisoner  wUo  execuVedi  \\.  \o  q\^ 
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coDfinement  in  the  jail,  until  another  bond,  with  good  and  rafficieat 

tit'H,  is  offered. 

g  163.  One  or  more  of  the  sureties,  in  a  bond  given  for  the  libertfai 
a  juil,  may  surrender  the  principal,  at  any  time  before  judgment  is  reor*" 
at^ainst  thcni  in  an  action  on  the  bond ;  but  thev  are  not  exonerated 
by,  from  a  liability  iucuiTed  before  malting  the  surrender. 

g  154.  The  surrender  must  be  made  as  follows.     The  surety  or 
making  it  must  take  the  principal  to  the  keeper  of  the  jail,  who  most, 
liis  or  their  written  requisition  to  that  effect,  take  the  prinoipiJ  into 
custody,  and  indorse  upon  tiie  bond  given  for  the  liberties,  and  ack! 
edj^enient  of  the  surrender;  and  also,  if  required,  give  the  surety  or 
ties  a  certificate,  acknowledging  the  surrender. 

§  166.  The  going  at  large,  within  the  liberties  of  the  jail  in  which  be  i 
in  custody,  of  a  prisoner  who  has  executed  such  a  Itond,  or  of  a  prii 
who  would  be  entitled  to  the  liberties  upon  executing  such  a  bond,  is 
an  escape.     But  the  going  at  large,  beyond  the   liberties,  by  a  pri 
without  the  assent  of  the  party  at  whose  instance  he  is  in  custody,  is 
escape  ;  and  the  sheriff  in  whose  custody  he  was,  has  the  same authorityl 
pursue  and  retake  him,  as  if  he  had  escaped  from  the  jail.    Such  an 
forfeits  the  bond  for  the  liberties,  if  any  ;  subject  to  the  provisions  of 
next  article  of  this  title. 

§  166.  [am*d  1877.J     Where   a   person,  who  has  been  indicted  ftir. 
criminal  offence,  is  held  by  a  sheriff,  by  virtue  of  a  mandate  in  a 
action  or  special  proceeding,  the  court,  in  which  the  indictment  is  peui 
may  make  an  order,  requiring  the  sheriff  to  bring  him  before  the 
whereupon  the  court  may  make  such  disposition  of  the  priw)ner,  as  to 
seems  proper.     The  sheriff's  fees  and  expenses,  in  so  doing,  are  a  coatf 
charge  of  the  county  wherein  the  court  is  sitting. 

§  167.  A  prisoner,  committed  to  jail  upon  process  for  contempt,  or 
milted  for  misconduct  in  a  case  prescribed  by  law,  must  be  actually 
fined  and  detained  within  the  jail,  until  he  is  discharged  by  due  course  ©^ 
law,  or  is  removed  to  another  jail  or  place  of  confinement,  in  a  case  prescribaf 
by  law.  A  sheriff  or  keeper  of  a  jail,  who  suffers  such  a  prisoner  to  go  Of 
be  at  large  out  of  his  jail,  except  by  virtue  of  a  writ  of  habeat>  corpus,  ortijj 
the  special  direction  of  the  court  committing  him,  or  in  a  case  specially  p» 
scribed  by  law ;  is  liable  to  the  party  aggrieved,  for  his  damages  sustuinod 
thereby,  and  is  guilty  of  a  misdemeanor.  If  the  commitment  was  for.  th( 
non-payment  of  a  sum  of  money,  the  amount  thereof,  with  interest,  is  dM 
measure  of  damages. 

§  158.  Where  a  prisoner,  in  a  sheriff's  custody,  goes  or  is  at  large  bc 
yond  the  liberties  of  a  jail,  without  the  assent  of  the  party  at  whot'e  instnno 
he  is  in  custody,  the  sheriff  is  answerable  therefor,  in  an  action  against  him 
as  follows: 

1.  If  the  prisoner  was  in  custody  by  virtue  of  an  order  of  arrest,  or  h 
consequence  of  a  surrender  in  exoneration  of  his  bail,  before  j-idgment,  tb 
sheriff  is  answerable  to  the  extent  of  the  damages  sustained  by  the  phiintifl 

2.  If  the  prisoner  was  in  custody  by  virtue  of  any  other  iniindatc,  or  I' 
consequence  of  a  surrender  in  exoneration  of  liis  bail,  after  jihlgiiieut,  tli 
sheriff  is  answerable  for  the  debt,  damages,  or  sum  of  money,  for  which  th 
prisoner  was  committed. 

§  169.  A  sheriff  or  other  officer,  who  demands  or  reci  ives  a  rewait 
gratuity,  or  other  valoflf "  "*  ^  '^  coivaivft  *x»  <st  v^rds 
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f  a  prisoner,  in  his  custody,  is  gniltj  of  a  misderaeRiior,  and 
inhed  accordingly.  A  conviction  nl^  operates  ns  a  forfeitiire 
iy  and   disqualifies  liim  forever  tliereafter  from  holding  the 

ARTICLE  FIFTH. 
s  UPON  AN  Assignment  of  a  Bond  fob  Jail  Liberties. 

:e  in  action  by  sheriff  on       $  1C6.  A9e>ignment  of  bond. 

167.  Action  on   bond   by    assignee ; 
ent  against  sheriff  to*  be  damages  recoverable, 

need  against  Kurvties,  etc.  168.  Such     assignment    bars   action 

try  jndgment  for  irhcriff.  against  sheriff, 

ites  of  applicationH  there-  169.  Defence  in  action  by  assignee. 

170.  Stay  of  proceedings  where   as- 
judgment    when    stayed.  signmcnt  is  not  takeri. 

;  when  vacated.  171.  Defence  of  sheriff  in  action  for 

ent  against  sheriff  is  cvi-  e«cape. 

of  damages. 

I  nn  action  brought  by  a  sheriff  on  a  bond  for  the  jail  libei-ties,  t 
ce.  that  the  prisoner  voluntarily  returned  to  the  liberties  of  the 
lich  he  escaped,  or  was  recaptured  by,  or  surrendered  to  the 
I  whose  custody  he  escaped,  before  the  commencement  of  the 
e  defendants  may  make  that  or  any  other  defence  to  the  action, 
t  be  made  by  the  sheriff,  to  an  action  against  him  for  the 

ut  if  judgment  has  been  rendered  against  the  shrriff,  in  an 
;ht  for  the  escape,  and  due  notice  of  the  pendency  of  the  action 
>  tiie  prisoner  and  his  sureties,  to  enable  them  to  defend  the 
idgment  againt  the  sheriff  is  conclusive  evidence  of  his  righi  to 
nst  the  prisoner  and  his  sureties,  to  whom  the  notice  was  given, 
ttter  which  was  or  might  have  l)een  controverted,  in  tlie  action 
sheriff. 

I  an  action  brought  by  a  sheriff  on  a  bond  for  the  jail  liberties,     ^^ 
to  the  court,  upon  a  motion  made  in  behalf  of  the  sheriff,  that 

IS  been  rendered  against  him,  for  the  escape  of  the  prisoner, 

J  notice  of  the  pendency  of  the  action  against  him,  was  given  to 
and  his  sureties,  to  enable  them  to  defend  the  same,  the  court 

I  summary  judgment  for  the  plaintiff;  and  judgment  must  be 

rdingly,  with  costs. 

It  to  entitle  a  sheriff  to  move  for  such  a  judgment,  he  must 
a  copy  of  his  complaint,  and  given  twenty  days'  notice  of  the 

it  appears,  on  the  hearing  of  the  motion,  that  the  defendants 
:orious  defence,  which  was  not  controverted  in  the  action 
heriff,  and  which  by  law  could  not  liave  been  so  cc^ntrovertcd, 
y  stay  proceedings  on  the  judgment,  with  such  limitations  and 
>rm.**,  as  it  deems  just,  until  a  trial  in  the  action  ;  but  the  judg- 
tand  as  a  security  for  the  sheriff.  If  the  defence  is  established, 
lUSt  vacate   the  judgment,  and   render  judgment   for  the  do- 

.  an  action  brought  by  a  sheriff  on  a  bond  for  the  jail  liberties, 
i^ainst  him  for  the  escapi*  of  the  prisoner,  is  evidence  of  the' 
tained  by  him,  as  if  it  had  been  collected;  and  \\e  iuv\\  vcMover 
le  attorne/'f  and  counsel  fees,  mid  other  expenses  iw  dvsl^ii^w^ 
^/aat  biro,  as  part  of  his  danm^es. 


CMomutrs  DvinsB. 
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^  166.  If  n  bond  for  tUe  jiil  liberiiBK  ia  rai'feilcd,  the  pari  V  nl  wkvK 
itt»tai]Oi:  ihu  [iriiuiiiBr  w.iB  0011  li mil,  <ir,  in  i-use  of  tiia  iWli,  liis  ciiK'Ulurur 
aijiniuiatruim',  ia  eiititlod  uian  iift^ij^uiuGiii  iIhhvoI  ;  mhinh  niu^t  lni»u.iit0i 
by  ttie  alierltf  w|,o  iihiIi  the  bouil.  ur,  in  ciiac  Ufa  vuciipev  in  hit  ulHk«.l>; 
his  iiinjur-iflieriff,  uLid  iii'l[riii#tcil<teil  or  prottd,  uud  I'GKiSed,  In  likv  luuiuiBr 
us  a  deed  lu  Im  rcuucded  in  lliu  lmuiiI;. 

^  167.  Tiie  pei'Soii  la  wiiuni  eui^Ii  im  iuMi;(iiinciiit  has  beea  made,  me; 
nuUalain  kd  aalioa  on  t1;e  bond,  un  a^!4i|riice  of  th^  ^-Iiei'llf  tnking  die  mim, 
In  a  cnae  where  an  ui.'tion  laighl  lie  iii^iiiitalDcd  bT  the  ■bcrtlT,  and  llF  W! 
reeuier  the  snine  damngea  fot  the  biLniirh  of  the  L-DmliDon,  whL-h  he  luijiM 
huvt:  muuversU  iu  an  auiiua  against  the  slii^riif,  for  the  eBCHpe. 

g  168.  Tha  ncceptnnce  of  an  BK^ignriieni  of  siivli  ii  btiiid,  is  a  bat  tu  nn 
V.KIIIID,  b;  or  in  l>eliaU  uF  the  ni«iigaci!,  iigninzit  (he  alierifF  or  oiliei'  Dllii.tr 
mJikiiig  tiia  sniae,  t»r  an  eacano  liv  tlio  priaoner  Hjecnting  the  bOBd, 
11  tlicreof,  uiiie98  the  eatape  lis*  willi 

g  1S9.  In  an  nciion  brought  by  thi?  nssigneo  of  ilic  bond,  the  defendiU 
mav  timli'- uiiv  defenL-e,  wluull  he  might  nrnke.  if  ilio  uutiou  was  bmligl* 
ill  the  imnio  aiid  fuv  lh<^  liL'tiuni  uf  sticrilT. 


D  ngainst  a  slier!  it  or  otlwr  ontfer,  (or  the  esi-apettt- 
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oner  WilUiQ  tlie  liberties,  eithei-  b;  liia  vuluoljirj  rcluiu,  or  b;  reoiptUN. 

TITLE  III. 

iuiu  (o  the  proetediitgii  of  a  «araMh 

1  ITS.  Bu(H»  of  coroner  >vbci!  eherlB  ie 
a  parry. 

m.  A!r^re".t  cf  i.b,-rilE  «»  ooronnr. 
17.V  Sh.riff;  how  cmilliial. 

177.  Sll'rlff''w'be''ajiiiluodlojail  lib- 

ertle-j  linhitlly  of  cmodm  «■ 

IT*  DttUM  of  oorooi'ivlwrc  .Wd^ 
180.  slXl^i^™.itl.d  t^J.flllP 

gna.  In  an  aiMi.m  or  apociai   p 
county   id  J.  pjrlv,  «  coruBcr  «f  iha  ! 
suhjiKl  U>  M   the  tlWLea  of  a  sJierill, 

rui.-eeding.t4)   irhieh  the  ilieriff  of  * 
iMiua  ,:oimtj  lias  all  tW  p.>»ef,  sntifT 
in  B  t«u«>  lo  which  Itte  alioriS  i*  »* 

eiii:i^)l  itB  oltierwiae  spaeialiy  p^(B(>^ribulI  by  luw. 
%  1T3.  A  mnndute  in  a  civil  action  or  apci'iul  proaeodioE  wbii^h  uiinl^ 

^wuteil  eJLlitr  to  ■  particular  eOTwef,  or  cenernlly  to  tho  uorifiKts  of  iIm' 

aauntv.      Wliore  »»i:\\  a  mand*W  id  liitouiM  te\wTOlly  to  the  coroiieridl! 

muiity,  or  I'oifuhpi  ihein    LoUiii  unj   ttcl,  U  w.vi  \Kl  B««a.«&,  iini  t.t<Wj 

iilfVlo  iiiiiv  do  iuadvand  signcJ.bj  oiwut  Uimft-,  \ni\.t>«;\i  &&»».«»»■■ 

*^  not  affeol  ilie  ut'iera.  ^| 
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§  17^  Where  a  mandate,  reqiiring  the  arrest  of  the  sheriff  of  the  ^ 
county,  is  directed  to  a  coroner,  he  nuist  execute  the  same  iii  the  mumier 
prescribed  by  law,  with  respect  to  the  execution  of  a  siiuiiar  mandate  by  a 
sberiiT;  and  he  is  authorized  to  take  an  undertaking;  on  thetirrest,  or  a  bond 
for  the  jail  liberties,  lo  himself,  in  lii;^  name  of  office,  in  a  like  caiie,  and  in 
liiie  manner,  and  with  like  effect,  as  where  such  a  bond  or  undertaking 
naj  be  taken  by  a  siieriff. 

§  175.  Where  the  actual  confinement  of  a  sheriff  by  a  coroner,  op  a 
nandiite,  is  required  or  authorized  by  law,  he  must  be  co.ifined  by  the 
coroner,  in  a  house  situated  within  tlie  liberties  of  the  jail  of  the  county, 
other  than  the  sheriff's  house,  or  the  jail,  in  the  same  manner  as  a  sheriff 
is  required  by  law  to  confine  a  prisoner  in  the  jail. 

§  176-  That  house  thereupon  becomes  the  jail  of  the  county,  for  the  use 
of  the  coroner  ;  and  each  provision  of  law  relating  to  the  jail,  or  to  an  es- 
cape from  tlw  jail,  applies  tlieroto,  while  the  sheriff  is  confined  therein. 

§  177.  A  sheriff  so  arrested  must  be  admitted  to  the  liberties  of  the  jail  ' 
of  the  county,  in  a  like  case,  and  upon  executing  a  like  bond  to  the  coro- 
ner, as  prescribed  by  law  for  a  prisoner  in  the  slieriff's  custody.  For  an 
esi-ape  of  the  sheriff  from  the  liberties,  the  coroner  is  liable,  in  the  same 
manner,  and  to  the  same  extent,  as  a  sheiiff  for  a  similar  escape  ;  and  he 
may  make  the  same  defence  as  a  sheriff. 

§  178.  The  coroner  may  prosecute  a  bond  for  the  liberties  taken  Jby  him,  * 
and  is  entitled  to  all  the  rights,  and  subject  to  all  the  liabilities,  prescribed 
h\  law,  with  respect  to  a  similar  bond  Uiken  by  a  sheriff.  The  bond  may 
be  assigned  by  him,  to  the  party  at  whose  instance  the  sheriff  was  arrested  ; 
and  the  same  proceedings  may  be  had  thereupon,  as  upon  a  bond  taken 
and  assigned  by  a  sheriff,  in  a  similar  case. 

§  179.  A  person  arrested  by  a  coroner,  in  an  action  or  special  proceed- 
ing, in  which  the  sheriff  of  the  county  is  plaintiff,  must  be  confined  in  the 
jail  of  the  county,  in  a  case  where  such  a  confinement  is  required  or  author- 
ized hy  law  ;  but  the  coroner  is  not  liable  for  an  escape  of  tlic*  prisoner 
from  the  jail,  after  he  has  been  confined  therein.  A  person  so  confined 
niQH  l)e  kept  and  treated,  in  all  respects,  like  a  prisoner  confined  by  the 
sheriff. 

§  180.  A  person  so  arrested  by  a  coroner,  is  entitled  to  be  discharged,  or  to 
the  lil)erties  of  the  jail,  as  the  case  re(|uires,  upon  giving  a  bomi  or  an  un- 
dertakmg  to  the  coroner,  in  the  like  manner,  and  in  a  like  case,  in  which  a 
person  arrested  by  a  sheriff  would  be  entitled  to  be  so  discharged,  or  to  the 
lifiertie?.  The  bond  or  undertaking  so  given,  must  be  in  all  respects  simi- 
lar to  that  required  to  be  given  to  a  sheriff ;  and  it  has  the  like  effect,  and 
iiwY  be  a.ssigned  and  proceeded  upon  in  like  manner.  ^' 

§  181.  A  coroner  is  answerable  for  an  escape  of  a  prisoner,  admitted  by 
him  to  the  liberties  of  the  jail,  in  the  same  manner  and  to  the  same  extent, 
M  a  sheriff,  and  may  interpose  a  like  defence. 

TITLE  IV. 

^Wrt,  duties  and  liabilUies  of  an  mvominp  and  oii/gowq  nheriff^  respee- 
iivcli/^  touching  tJie  mat  tent  included  in  ihU  cJiaj)tcr. 

I  I8t  CertiHaieeJo   be  farniabed    to       $  184.  Jails,  nrocew.  clc.  to  \i*  ^0\s- 

^ZZSf  ^"""^^  *'^''"^i  "^«n  185.  Funner  »Vxet\tL  u>  vt^&txiXfc  VMtt»p 

mciit. 


80  NEW  SHERIFF.  gg  U 

S  186.  Former  eherifl  to  execute  cer-  etc.,  how  enforced. 

tain  i)r()cci*8.  |  180.  Undcr'Sherift    etc,    wb 

187.  CiTtaiii  ordi'r>  to  be  delivero«l  to  comply  witb  the  forc^i 

and  rt'turucd  by  new  uiieriff.  vinioUN. 

188.  Delivery   of   prisoners,  process, 

§  182.  Where  a  uew  sheriff   has  been  elected  or  appointed,  u 
quuliiiod  and  given  the  security  required   by  law,  the  clerL  of  the 
must  furnish  to  the  new  sheriff  a  certificate,  under  his  hand  and 
seal,  stating  that  the  pertiou  so  appointed  or  elected,  has  so  qualifi 
given  security. 

§  183.  Upon  the  commencement  of  the  new  sheriflT's  term  of  offi( 
the  service  of  the  certificate  on  the  former  sheriff,  the  latter's  po^ 
sheriff  cease,  except  as  otherwise  expressly  presoribed  by  law. 

§18^  Within  ten  days  after  the  service  of  the  certificate,  up 
former  sheriff,  he  must  deliver  to  his  successor : 

1.  The  jail,  or  if  there  are  two  or  more,  the  jails  of  the  county,  v 
their  appurtenances,  and  the  property  of  the  county  therein. 

2.  All  the  prisoners  then  confined  in  the  jail  or  jails. 

8.  All  process,  orders,  commit  uients,  and  all  other  papers  and  docu 
authorizing,  or  relating  to  the  confinement  or  custody  of  a  prisonei 
such  a  process,  order,  or  commitment  has  been  returned,  a  statcn 
writing  of  the  contents  thereof,  and  when  and  where  it  was  rcturuec 

4.  All  mandates,  then  in  his  hamls,  except  such  as  he  has  fully  ex 
or  has  begun  to  execute,  by  the  collection  of  money  thereon,  or  by  a 
of  or  levy  on  money  or  other  property,  in  pursuance  thereof. 

§  185.  At  the  time  of  the  delivery,  the  former  sheriff  must  exe 
instrument,  reciting  the  property,  documents,  and  prisoners  delivei^ 
fyiiig  particularly  the  process  or  other  authority,  by  which  each  p 
was  committed  and  is  detained,  and  whether  the  same  has  been  r( 
or  is  delivered  to  the  new  sheriff.  The  instrument  must  bedeliveret 
new  sheriff,  who  must  acknowledge,  in  writing,  upon  a  duplicate  t 
the  i-eccipt  of  the  property,  documents  and  prisoners,  therein  specific 
deliver  such  duplicate  and  acknowledgment  to  the  former  sheriff. 

§  186.  Notwithstanding  the  election  or  appointment  of  a  new 
the  former  sheriff  nmst  return,  in   his  own  name,  each  mandate  wl 
has  fully  executed  ;  and  must  proceed  with  and  complete  the  execi 
each  nuindate  which   he  has  begun   to  execute,  in  the  manner  spei 
subdivision  fourth  of  the  last  section  but  one. 

§  187.  Where  a  person,  arrested  by  virtue  of  an  order  of  arrest, 
fined,  cither  in  jail,  or  to  the  liberties  thereof,  at  the  time  of  assign) 
delivering  the  jail  to  the  new  sheriff,  the  order,  if  it  is  not  then  retu 
must  be  delivered  to  the  new  sheriff,  and  be  riiturned  by  him  at  the 
day  thereof,  with  the  proceedings  of  the  former  sheriff  and  of  the  nt 
iff  thereon. 

§  188.  If  the  former  sheriff  neglects  or  refuses  to  deliver  to  '. 
cessor,  the  jail,  or  any  of  the  property,  documents  or  prisoners  in  hia 
as  prescribed  in  this  title,  his  successor  nnist,  notwithstanding',  tal 
session  of  the  jail,  and  of  the  property  of  the  county  therein,  and  t 
tody  of  the  pris(mers  therein  confined,  and  pr(K*eed  to  compel  the  < 
of  the  documents  withheld,  as  pR*scril)ed  by  law. 

§  189.  If,  at  the  time  when  a  new  sheriff  ciualifios,  and    gives  th< 
ity  rc(|uired   by   law,  the  ottice  of   the   former  sheriff  is  executed 
under-sheriff,  or  by  a  coroner  of  the  coi"«*^'  or  a  person  si)ecially 
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ized  for  that  purpose,  he  must  comply  with  the  provisions  of  this  title,  and 
perform  the  dutied  thereby  required  of  the  former  slieriff. 

CHAPTER  III. 

CIVIL   JURISDICTION   OF    THE    PRINCIPAL    COURTS    OP 
RECORD  ;    ORGANIZATION,    MEMBKKS.  AND   OFKK^KKS 
THEREOF;     DISTRIBUTION,    AND    DISPATCH    OF   RUSl 
NESS  THEREIN. 

TITLE      I. — The  court  of  appeals. 

TITLE  11. — The  supreme  court,  ixcLUDiyo  the  cibcuit  courts. 

TITLE  III. — The  superior  city  courts. 

TITLE  IV. — The  marine  court  of  the  city  of  New  York. 

TITLE  v.— The  county  courts. 

TITLE  I. 
Tht  court  of  appeah. 

AiriCLS  1.  Jurimliction.  and  mode  of  ozercieiug  the  same  ;  general  innvon  ;  terms 
and  Hittuiirtt. 

2.  The  clerk  uf  iliu  coiirr. 

3.  The  state  ruporter ;  publication  and  distribution  of  tlic  reports. 

I  ARTICLE   FIRST. 

jtusdictiox,  and   mode   of   exekcisixg   the   same  ;   general  powkrs  ; 

Terms  and  sittings. 

I  fflO.  CaseH  in  which  conrt  of  upiteuls  solute  to  b«  n'nilen;d,  and  pro- 

hiiJ*  jurisdiction.  eroding.-*  tluTiMipon. 

19L  ExceptioiiH  and  qmiliflctitlons.  f  1%.  Second  and  fuimiqiient  appeals. 

UH  Ap|i«ali>  from  cerium  oidert»,  how  190.  Timef    and    piacuM    or    liuldin^ 

Ueard.  U:rni!«. 

IW.  Conrt  may  make  rulet*.  197.  Court  may  be  held  in  any  biiild- 

IM.  Remittitur  ;  wnen  Jud;^ent  ab-  liiiT  :  ndjonrnmeniH. 

198.  Oflicers  to  be  apiiointed  by  court. 

§  190.  Tlic  court  of  appeals  has  exclu.^ive  juriailiction  to  review,  upon 
ippeal,  every  actual  determination,  made  at  a  general  term,  I>y  tlu' supnMno 
cuupt,  or  by  ciilier  of  tiie  superior  city  courts,  in  either  of  tlie  loilowinj^ 
CL^es,  and  no  others : 

1.  W here  a  final  judzraent  has  l)een  rendered,  in  au  action  cominiMuvd 
ioeiherof  those  courts,  or  brou^^ht  there  from  another  c<mrt  ;  an<l,  upon 
Well  an  appeal,  to  review  an  interlocutory  judgment  or  interniodiate  onler, 
involving  the  merits,  and  necessarily  atfecting  the  final  judgment. 

2.  Where  an  order  has  been  made  in  ftuch  an  action,  atfecting  a  sul)>t-ii)- 
tial  right,  and  not  testing  in  discretion,  which  either  (first)  in  ctlVct  <i«'t«  r- 
Biines  tlie  action,  and  prevents  a  final  judgment,  or  (.second)  discontinue^  the 
action,  or  (third)  grants  or  refuses  a  new  trial,  or  (iourth)  strike>  out  a 
pleading,  or  part  of  a  pleading,  or  (fifth)  decides  an  interlocutory  applica- 
tion, or  a  question  of  practice*,  or  (sixth)  determines  a  statutory  provision  of 
the  State  to  be  unconstitutiiuial,  iiud  the  determination  iippears  iroui  the 
reasons  given  for  the  decision,  or  is  necessarily  implied  in  the  decision. 

8.  Where  a  final  order,  afTecting  a  substantial  right,  has  been  made  in  a 
ipecial  proceeding,  or  U|>on  a  summary  application  in  an  action,  after  judg- 
ineiit ;  and,  upon  such  an  appeal,  to  review  any  intermediate  order,  involv- 
ing tlie  merits,  and  necessarily  affecting  the  order  appealed  from. 

4.  [tiitid  188*J.1  Whon  an  intcrlocurory  jinlgment  lias  \u»en  cuW'TvhX  i\w\\\<i 
dcdtiou  of  a  dtfinunv/;  pmiiJeU  that  the  appeal  shall  be  takv^u  \n \v\vvu  ^wvj 
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or  the  office  of  clerk  ia  vAcaiit,  the  deputy-clerk  has  all  the  powers  and  ii 

fliibject  to  all  the  duties  of  the  clerk. 

$i  201.  [<imW  1877. J  The  clerk  mflj,  with  the  approbation,  in  writipf^ 
of  the  jii(l;j:t's  of  ihc  court,  or  u  ranjority  of  them,  employ  m  many  aiwirt' 
ants  ill  hi.«  oltice  us  are  niH^essary.  Ue  may  from  time  to  time  appoiot, 
iiiiil  .'it  pleasure  remove,  hia  assistants.  Each  nasiatantis  entitled  toiicon- 
peiisation,  fixed  and  to  bo  paiil  as  prescribed  by  law.  The  clerk  may  appoint 
one  of  his  assistants  as  8|)ecial  deputy-clerk  ;  who  positeaflea,  in  the  abaeuce 
of  the  clurk  and  the  deputy-clerk,  the  same  power  and  authority  as  tbe 
cItM'k  at  a!iy  sitting  of  the  court  which  he  attends,  with  respect  to  the  bou- 
iiess  transacted  thereat. 

§  202.  All  money,  stocks,  securities,  bonds,  mortgagea  and  other  tilings 
in  action,  and  other  property,  which,  were  possessed  by  the  last  clerk  of  the 
court  of  appeals,  elected  by  the  people,  by  virtue  of  hia-office,  have  bew 
transfeircil  to,  and  have  become  possessed  by  and  vested  in,  the  clerk  ap* 
pointed  by  the  court,  as  the  successor  in  office  of  the  last  elected  clerk, 
notwithstanding  the  change  in  the  mode  of  appointment  to  the  office  and 
in  the  tenure  therof. 

§  203  All  money  now  in  the  custody  or  under  the  control  of  the  derk» 
and  all  other  money  which  may  hereafter  be  paid  to  or  received  by  him  on 
account  of  a  fnnd,  or  in  a  cause,  must  be  deposited,  until  invested  as  pre* 
pcribod  in  this  article,  in  such  bank  or  banks  as  the  court  of  appeals 
directs.  Accounts  thereof  must  be  kept  with  the  banks  in  manner  and 
form  as  the  court  directs. 

$>  204.  On  the  first  Tuesdav  of  Januarv,  and  on  the  first  Tuesday  of 
July,  in  each  year,  the  clerk  must  transmit  to  the  chief-judge  a  statement, 
veritiod  by  his  atlidavit,  of  all  money  then  remaining  in  court  or  in  his 
hands,  whicli  must  spedfy  : 

1.  The  fund  or  t'.ie  title  of  the  cause  in  or  on  account  of  which  each  simi 
of  money  was  paid 

2.  The  party  by  whom  it  was  paid,  and  generally  for  what  purpose. 

3.  The  time  of  payment  and  the  amount  paid. 

4.  The  bank  in  which  it  is  deposited. 

^  205.  The  statement  must  be  accompanied  with  a  certificate  of  the 
cashier  of  each  bank  in  which  a  deposit  is  stated  to  have  been  made,  to  the 
effect  that  the  total  amount  stated  to  be  deposited  is  actually  in  the  bonk, 
placed  to  the  credit  of  the  clerk,  as  clerk  of  the  court  of  appeals,  and  not 
mingled  with  any  other  account. 

§  206.  The  court  may,  by  order,  direct  any  portion  of  the  money  to  be 
invested  in  the  public  debt  of  the  State,  or  of  the  United  States,  or  in  ajv 
proved  interest-bearing  mortgages  upon  real  property.  It  may  in  like  man- 
ner direct  any  sum  of  money,  or  any  security,  to  be  transferred  or  disposed 
of,  as  the  court  thinks  ])roper.  The  clerk  shall  not  invest  any  money, 
exce])t  pursuant  to  such  a  direction.  Money  deposited  shall  not  be  drawn 
from  the  bank,  except  <m  a  check,  signed  by  the  clerk  aiul  countersigned 
by  the  chief-judge,  or,  in  his  absence,  by  an  associate  judge  of  the  court. 

§  207.  The  court  may  also,  from  time  to  time,  apj)oint  a  suitable  oerson 
to  examine  the  accounts  kept  by,  and  the  securities  in  the  custody  of  the 
cle;  k,  who  shall  be  paid  by  the  Comptroller  for  that  service  a  reasonable 
sum,  certified  by  the  ehicf-judgc. 

§  208.  The  court  may  also,  from  time  to  time,  make  such   regulations 
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conoeming  the  money  and  seonritiee  ppecifitid  in  this  article,  making  depo- 
sitB,  keeping  accounU  and  drawing  money,  an  it  deems  proper ;  but  each 
regalat.ou  so  made  must  be  eiiiei-ed  in  tiie  minutes. 

ARTICLE   THIRD. 
Thi  State  Repoeteb  ;   Publication   and   Distribution  of  the  Reports. 

S  909.  State  reporter  is  the  reporter  of  ^  §  214.  UDreported    deci»ione.   ere,    to 
coart  uf  appeals.  be  qelivered  by  reporter  to  »uc- 

SIO.  Hii»  duty.  ceeskor. 

211.  Not  to  i>e  iaterested  in  poblica-  215.  Opinionn,  etc.,  not  to  be  deliv- 
tioii ;  contract^}  for  publicatiou.  ered,  except,  etc. 

912.  Copyright  of  reports.  216.  Certain  opinions  to  be  deposited 

213.  Secretary   of  State  to  distribute  with  clerk, 

reports. 

§  209.  The  reporter  appointed  by  the  court  of  appeals  is  styled  the  State 
reporter;  and  each  provision  of  a  statute,  wherein  the  State  reporter  is 
Qieutiuucd,  applies  to  the  officer  thus  appointed. 

§  210.  The  State  reporter  must  report  every  cause,  determined  in  the 
court  of  appeals,  which  the  court  directs  him,  or  which  the  public  interest, 
in  liis  judgment,  requires  him  to  report.  To  enable  him  to  perform  that 
duty,  the  judges  of  the  court  nmst  deliver  to  him  the  written  opinions,  ren- 
dered Id  each  cause  so  determmed.  Each  decision  of  the  court,  which  is 
yeported,  must  be  so  repoi'ted  as  soon  as  practicable  after  it  is  made ;  and 
if  the  reporter  neglects  faithfully  to  perform  that  duty,  it  is  the  duty  of  the 
court  to  remove  him  from  office. 

§  211.  The  State  reporter  shall  not  have  any  pecuniary  interest  iu  the 
reports;  but  a  contract  for  the  publication  thereof,  under  his  supervision, 
niust,  from  time  to  time,  he  made,  in  behalf  of  the  people,  by  the  State 
reporter,  Secretary  of  State,  and  Comptroller,  with  the  person  or  persons 
wlio  agree  to  f ui  uish  to  the  Secretary  of  State,  so  many  copies  of  each 
volume,  as  may  be  needed  to  enable  him  to  comply  with  the  next  section 
but  one ;  and  also  to  publish  and  sell  the  reports,  on  terms  the  most  advan- 
t«{?e<)U8  to  the  public,  regard  being  had  to  the  proper  execution  of  the  work, 
*ud  at  a  price  not  exceeding  three  dollars  for  a  volume  of  not  less  than  five 
hundred  pages.  Each  contract,  so  entered  into,  must  provide  for  the  publi- 
cation of  the  reports,  for  three  years  from  the  expiration  of  the  time, 
specified  for  that  purpose  in  the  last  contract.  If  the  State  reporter,  Secrc- 
^^ry  of  State,  and  Comptroller  unite  in  determining,  that  a  contract  has  not 
^u  faithtuliy  kept  by  the  person  or  persons  agreeing  so  to  publish  the 
'Sports,  they  may,  by  an  instrument  in  writing  under  their  hands,  filed  in 
the  oftioe  of  the  Secretary  of  State,  annul  the  same  from  a  time  specified  in 
tite  instrument ;  and  thereupon  they  may  enter  into  a  new  contract,  for  the 
publication  of  the  reports,  for  three  years  from  the  time  so  specified.  Bc- 
•Ofe  entering  into  a  contract,  the  State  reporter,  Secretary  of  State,  and 
Comptroller  must  advertise  for,  receive,  and  consider  proposals  for  the  pub- 
"cation  of  the  reports. 

§212.  [amW  1877.]  Neither  the  State  reporter  nor  any  other  person 
*nall  obtain  a  copyright  for  the  opinions  contained  in  the  reports ;  and  the 
same  may  be  published  by  any  person.  But  the  copyright  of  the  statements 
°f  facts,  of  the  head-notes,  and  of  all  other  notes  or  references,  prepared 
bj"  the  State  reporter,  must  be  taken  by,  and  shall  be  vested  in  the  Secre- 
^fy  of  State,  for  the  benefit  of  the  people  of  the  Statp. 

§  213.  Of  the  copies  of  each  vpluine  of  the  report?^,  iMvm?\vfc^  ^^  ^"^ 
Secretory  of  State,  he  nwst  (IjsUver  one  tp  the  c\erk  ot  esicVv  viovvcvVj.^  ^«c  ^^ 
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use  of  the  county,  nnd  deposit  one  in  the  olBee  of  the  ftttorney-f^ 
v.'itli  the  clerk  of  the  court  of  api)eala,  for  the  ose  of  that  court, 

in  the  State  library. 

g  214.  A  State  reporter  inut<t,  on  the  appointmeutv  of  his  : 
deliver  tu  him  all  papers  in  his  hands,  pertaining  to  n  cause  whi 
nut  reported,  or  which  are  not  necessary  to  be  retained  by  him,  to 
the  publication  of  a  volume  which  is  then  partly  piinted. 

§  215.  A  State  reporter,  after  the  expiration  of  his  term  of  oJ 
not  deliver  a  paper  specified  in  the  last  section,  or  a  copy  there 
person  other  than  his  successor  in  office,  or  the  publisher  of  a  part 
volume ;  except  that  a  copy  of  such  a  paper  may  be  furnished  by 
ing  a  vacancy  in  the  office,  to  a  judge  of  the  court,  or  to  the  attoi 
party  to  the  cause  to  wLicli  it  relates. 

§  216.  The  State  reporter  must  deposit  wiih  the  clerk  of  the 
opinions  delivered  to  him,  which  are  not  to  be  reported,  immedia 
the  publication  of  the  reports  of  the  other  cases,  decided  at  the  si 
They  must  be  properly  filed  and  preserved,  by  the  clerk. 

TITLE  II. 
7%«  supreme  coitrty  includhtrf  the  circuit  courts. 

Article  1.  Jurisdiction  and  powers  ;  dcsi^ations  of  terms ;  distribntion « 
among  the  terms  and  Juages  ;  attendants  upon  the  sitt 
collaiieou»  provisions. 

2.  The  supreme  court  reporter. 

8.  Stenographers. 

ARTICLE  FIRST. 

Jurisdiction  and  Powers  ;  Designation  of  Terms  ;  Distributio> 
NESS  among  the  Terms  and  Judges  ;  Attendants  upon  the 
Miscellaneous  Provisions. 


$  217.  General  jurisdiction  of  puprcme 
court. 

218.  Supremo  conrt  mny  change  place 

of  trial  of  actions  pending  iu 
other  courts. 

219.  Judicial   departments  ;     general 

terms. 

220.  Presiding  and  associate  justices ; 

how  long  to  act. 

221.  Vacancies  ;  how  filled. 

222.  Assignment  of  duties  to  justice 

wliose  designation  is  revoked. 

223.  Designation,    ttc.,    to    be     filed 

with  Secretary  of  State. 

224.  Presiding  and  associate  justices 

may   act   out   of  their  depart- 
ments. 

225.  Times    and    places    of    holding 

general  terms  ;  how  appointed. 

226.  Appointment  to  be  pnblishtHl. 

227.  Apponitmeut    may    be    made  or 

filed  after  the  preHcribccl  time. 

228.  When  associate   justice  to  pie- 

side,  etc. 

229.  Justice  in  place  of  one  disquali- 

fied.   [Repealed  1877.  J 

230.  Genernl  term,  held  by  two  jus- 

tices.   Re-argument,  etc. 

§  217.  The  general  jurisdiction  in  law  and  equity,  which  the 
court  of  the  State  possesses,  under  the  provisions  of  the  Constil 
f*}adea  uW  the  jurisdiction,  wliich  was  possfissed  and  exercised  by  th< 


§  231.  When  cause  to  be  hea 
other  deimrtmcnt. 
233.  Appointments  of  spec 
circuit   courts,    and 
oyer  and  terminer. 
233.  Publication  of  appoint 
284.  Governor  may  appoin 
diuary  terms ;  jutftict 
them. 

235.  General    powers   and 

justices. 

236.  Governor  mny  app>oir 

York  city,  judge  of  o 

to  hold  terms. 
Governor  to  desiignate , 

lioid  count*  in  certain 
Place  of  holding  the  W. 
Special     terms     adjoi 

chambers;  trialn  tlier 
Jndgey  of  superior  coi 

talo  may  make  order* 
241.  What  judjres  may  perfc 

of  justice  at  chamber 
842.  Ofticerrt  required  to  at 

enil  term.     Sheriff's  d 
243.  Fet'S     of    such    oftice 

paid. 


237. 

238. 
♦*39. 

240. 
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ccnrt  of  the  colony  of  Nei^  York,  at  any  lime,  and  by  the  court  of  chancc^ry 
in  £ngIiiD(l,  on  the  fourth  day  of  July,  seventeen  hundred  and  seventy-six, 
vith  the  exceptions,  additions,  and  limitations,  created  and  iiuimi^ed  by  the 
Constitution  and  htw8  of  the  State.  Subject  to  those  exceptiouu  and  iinu- 
txtions,  the  supreme  court  of  the  State  has  all  the  powers  and  authority  of 
each  of  those  courts,  and  exercises  the  same  in  like  manner. 

§  218.  The  supreme  court,  upon  the  application  of  either  party,  may, 
nnd,  ill  a  proper  case,  must  make  an  order,  directing  that  an  issue  of  fact, 
yimd  in  an  action  of  special  proceeding,  pending  in  any  other  court  of 
i-econl,  except  a  superior  city  court,  the  marine  court  of  the  city  of  Now 
York,  or  a  county  court,  be  tried  at  a  circuit  court  in  another  county,  on 
suc'.i  terms  and  under  such  regulations  as  it  deems  just;  and  thereupon  the 
issue  ii.ust  be  tried  accordingly.  After  the  trial,  the  clerk  of  the  county,  in 
vrhichit  has  taken  pkce,  must  certify  the  minutes  thereof;  which  mu^t  be 
Bled  with  the  clerk  of  the  court,  in  which  the  action  or  special  proceeding 
is  pending.  The  subsequent  proceedings  in  the  last  mentioned  court  must 
be  the  same,  as  if  the  issue  had  been  tried  therein. 

§  219.  The  departments  into  which  the  State  is  divided,  for  the  purposes 
>f  organizing  and  holding  general  terms  of  the  supreme  court,  are  styled,  in 
this  act,  judicial  departments.  There  is  a  general  term  of  tlie  Huprcmc 
^ourt  in  each  judicial  department,  composed  of  a  presiding  justice  and  two 
associate  justices,  designated  from  the  whole  bench  of  justices  of  the  su- 
preme court,  as  prescribed  in  the  next  two  sections.  The  justices  so  desig- 
nated arc  styled  in  this  act,  general  term  justices. 

§  220.  A  presiding  justice  shall  act  as  such,  during  his  official  term  as  a 
justice  of  the  supreme  court,  and  an  associate  justice  for  live  years  from 
tbe thirty-first  day  of  December,  next  after  his  designation;  or  until  the 
^riier  close  of  his  official  term.  But  the  Governor  may,  at  any  time,  upon 
Uie  written  request  of  a  general  term  justice,  revoke  his  designation. 

§  221.  Within  three  months  before  a  vacancy  is  to  occur  by  lapse  of 
time,  or  as  soon  after  its  occurrence  as  practicable,  the  Governor  must  des- 
ignate, from  the  whole  bench  of  justices  of  the  supreme  court,  another 
presiding  or  associate  justice,  as  the  case  requires.  The  person  so  designated 
■hall  act  as  presiding  or  associate  justice,  for  the  period  specified  in  the  hist 
^tion.  When  a  vacancy  occurs,  for  any  cause  except  lapse  of  time,  ilie 
Governor  must  designate  a  presiding  or  associate  justice,  as  the  case  le- 
Quires.  An  associate  justice,  thus  designated,  shall  act  for  his  predecessor's 
ui:expired  time,  or  until  the  earlier  close  of  his  official  term. 

§  222.  Where  the  Governor  revokes  the  designation  of  a  general  term 
justice,  as  prescribed  in  the  last  section  but  one,  ho  niay  prescribe  the 
tiuties  to  be  performed  by  that  justice,  in  holding  court  in  any  part  of  tiie 
J^ate,  from  the  time  of  such  revocation  until  the  taking  effect  of  the  next 
appointment  of  terms,  as  prescribed  in  section  two  hundred  and  thirty-two 
of  this  act,  for  the  judicial  department  to  which  that  justice  belongs. 

§  223.  A  designation  of  a  general  term  justice,  or  a  revocation  thereof, 
must  be  in  writing,  and  filed  in  the  office  of  the  Secretary  of  State.  Tlio 
request  of  the  justice  whose  designation  is  revoked,  must  be  filed  with  the 
revocation. 

§  224.  A  presiding  justice,  designated  for  a  judicial  department,  may 
|)re.«iide  at  a  general  term,  held  in  another  dej)artnient,  if  the  \)Y«i'6\v5L\\\^^  \w^- 
^ce  of  that  deparmcnt  is  absent,  or  disquulificd  from  act\n^;  av\<\  \\v\  n^^w\- 
ite  justice  may  act  as  such,  at  a  general  term  held  in  auot.\\CT  dev'>^YU\i^\\\., 
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in  ploce  of  an  aftancifite  justice  of  tliat  department,  who  is  in  like  maniMr  ; 
uljHout  or  disquiiliticHl.  I 

^  225.  [amV  1877.]  On  or  before  the  first  day  of  Deeemberjn  tbi 
year  ei<j^liu*en  liundriMi  and  Puventy-cight,  mid  each  second  >*ear  lUareaflciV^ 
the  gcMioral  term  justices  in  eneli  jiidieial  depnrtincnt,  or  a  majoriljrf 
them,  must  appoint  the  times  and  places  for  holding  the  general  termieC^ 
the  supreme  court,  wiihin  their  judicial  dcpartnieut,  for  two  years  from  tlH 
first  day  of  January,  of  the  year  then  next  following.  They  must  sodeii^ 
Uiite  at  least  one  ^enentl  term  in  each  year,  to  be  held  in  each  of  tfai 
judicial  districts  coni|)Utiing  the  department. 

§  226.  An  appointment  so  made  must  be  signed  by  the  justices  mtkiif 
it,  and  filed  on  or  before  the  fifteenth  day  of  December  of  the  same  yeir, 
in  the  office  of  the  Secretary  of  State;  who  must  immediately  tbereaftff 
publish  a  copy  thereof  in  the  newspa|:>er  printed  at  Albany,  in  which  Icgil 
notices  nre  re(piired  to  be  published,  at  least  once  in  each  week,  for  foar 
successive  weeks.  The  expense  of  the  publication  is  payable  out  of  thi 
treasury  of  the  State. 

§  227.  If  an  appcnntinent  of  general  terms  is  not  made  or  filed,  befon 
the  expiration  of  the  time  H|>ecified  therefor  in  the  last  two  sections,  ita^f 
be  made  or  filed  at  the  earliest  convenient  time  thereafter;  and  the  tentf 
appointed  thereby  may  be  lield  pursuant  to  the  same,  after  it  has  b«i 
published  for  the  length  of  time,  prescribed  in  the  last  section. 

§  228.  famV/  1881.]     If  a  presiding  justice  is  not  present,  at  thetiai 
and  place  a|)pointed  for  holding  a  general  tenn,  the  associate  justice  piv^ 
ent,  having  the  shortest  time  to  serve,  or,  if  two  are  present,  who  havetlN| 
same  time  to  serve,  the  eider  of  them,  must  acts  as  presiding  justice,  until  I 
a  presiding  justice  attends.     If  only  one  general   tenn  justice  is  prefCDti  -. 
he  may  s(>Iect  one  or  two  justices  ot  the  supreme  court,  to  hold  with  hi*' 
the  general  term,  until  two  general  term  justices  attend.      If  only  twogeO' 
era!   term  justices  are  present,  they   may  select  a  justice  of  the  SupreiB* 
Court  to  hold  general  term  with  them. 

§  229.  [repealed  1S77.J 

^  230.  A  general  term  may  be  held  by  two  justices ;  and  the  concflf 
rence  of  two  justices  is  necessary  to  pronounce  a  decision.  If  two  do  nO^ 
concur,  a  re-argument  must  be  ordered. 

§  231.  Where  an  order  foi*  a  re-argument  has  been  made,  as  prescribe^ 
in  the  last  section,  and  onv  of  the  general  term  justices  of  that  judiciftl 
department  is  ik^  ([ualified  to  sit  in  the  cause,  the  order  directing  the  re* 
argument  may,  m  the  discretion  of  the  general  term,  direct  it  to  take  placei 
and  the  causes  to  he  decided,  in  another  judicial  department,  specified  in  tli€ 
order.  A>ul  where  two  of  the  general  term  justices,  in  a  department,  aiC 
not  ({ualitied  to  sit  in  a  cause,  to  be  heard  at  the  general  term  of  that  de 
partuieiit,  an  order  may  h(>  made,  upon  notice,  by  the  other  general  term 
justice,  or  at  a  special  term  of  the  court  held  in  that  department,  dii'ecting 
that  the  cause  be  heard  and  decided  in  another  judicial  department,  8|>eck 
fied  in  the  order.  ISut  this  section  does  not  prevent  the  cause  from  lieinf 
heard  and  decided,  in  the  >anie  judicial  department,  by  two  qualified  jus- 
tices, if  an  order,  directiiiir  tin;  sanje  to  be  heard  and  deciiled  in  unotliei 
department,  has  not  been  made. 

i^  232.  Ou  or  before  the  first  day  of  Decenjher,  in  the.  year  elghtcei 
Ijinidn'd  and  seventy-seven,  and  ijvery  second  year  thereafter,  the  justicti 
t?/  the  sij;)ieme  court,  lor  e    '     '   ^"-.ial  department,  or  a  majority  of  them 


>point  tlie  tiidCB  and  pluccH  for  bukling  the  BpecUt  terms  of  llis 
V'jurt,  null  terma  ot  tlio  cirfiiil  toiirta  nucl  court*  of  over  and  ter- 
.'ithiii  ilieir  drpiiniiiei;),  for  tvo  yeiiia  frum  tliu  first  ^ly  uf  JHtiii- 
le  year  Dent  following.  If,  for  »ny  reamii,  :iuub  un  it ppiiin intent  iit 
e  beiore  tlie  eipiration  of  the  tiniv  bo  KiieciGei),  it  inuHt  be  miide  at 
e»t  conveiiieDl  time  tlierestter.  At  least  one  Hjieciul  UTtii  iif  the 
conn,  mid  two  icrms  of  tlte  circuit  court,  ntid  of  llie  court  of  over 
■liner,  uiui't  be  iippoiiiled  tu  Lie  lield  io  eacki  jeiir,  iu  eucii  cuuiitv 
ly  oi:giinizcd.  Two  or  uioi'e  tcniis  uf  tlic  L-lrcuit  court  nm;  lie 
:tl  to  be  held,  and  niiiv  be  lield,  ut  llie  aame  time,  in  ttie  vily  mid 
■f  New  York. 

I.  An  nppoiDtment  so  made  must  be  si^nied  by  the  justices  making 
luinedintclj  tiled  in  the  office  of  tlie  Seeretnry  uf  StniB,  who  must 
n  i-opy  tlieccof  in  the  iiewHpaper,  printed  at  Albany,  in  wliicli  le^^iil 
ire  iTqiiii'eiT  to  be  pnblislied,  m  leant  once  in  eni-b  week,  for  three 
re  vechs,  before  the  boldine  of  a  lerni  in  pursnance  lliureof.  Tlie 
of  the  pubHealion  is  puyiilile  out  of  tlio  ircuaury  of  tlte  Suite. 
1.  Tlie  Governor  may.  when,  in  his  opinion,  the  public  inicie:)!  so 
,  appoint  i>ne  or  louru  extinordiiiary  gi-iicnil  or  special  ternia  of  the 

I  term,  eiitpl  a  generBi  icrm  ;  nnd 
CiVH  notice  of  the  appointinetit,  in  sucli  manner  an,  iu  his  judgment. 
Ic  interest  requiren. 

I.  Any  justice  of  Ibesupteme  court  has  power  to  sit  at  a  general 
to  hold  n  special  leitn  of  iho  supreme  court,  uv  a  term  of  the  cir- 
rt,  or  to  president  ii  Icrm  ufthe  court  uf  oyer  and  termitier,  for  the 
r  any  portion  fif  the  term  ;  and  to  act  utKiii  uuy  buaiiio.''!',  which 
!  comes  before  the  term  <i)  vhich  he  is  fitting ;  except  wlieie  he  ia 
ly  disqualified  from  !iil1iii<;,  in  n  imrtiutdiir  action  oj'  special  pi'o- 
Each  justice  must,  at  all  rcasoniible  times,  when  not  eiigiiijed  in 
court,   tiiinsiict  Hucli   judicial   bu3ine<<s  as  niuy   be  done  out  of 

L  [am'il  1880.]  The  gortruormiiy,  when,  in  his  opinion,  the  public 
iO  I'equirea,  def i(;n«le  one  or  more  judges  of  the  Superior  Court  of 
nf  New  York,  oroftheCourtoffJoinnion  Plena  of  the  city  anUeoiiniy 
fork,  to  hold  terms  of  the  Circuit  Court,  nnd  special  terms  uf  the  i^up- 
]rt  in  that  city.  The  designation  iniuit  be  in  writing,  and  must  spei-ifr 
n.  and  tlte  judge  de«gnaled  to  hold  the  same.  A  case  or  elci<p- 
a  cause  trieil  at  such  term,  mu!>t  lie  settled  before  the  jnd^  who 
same ;  and  n  judge  thus  <lesigiiaicd  may,  nfter  the  eipimtion  of 
od  of  such  designation,  decide,  liiiully  determine  and  disiHirc  of 
on,  prouoeding  or  motion,  thai  niny  have  been  tiled  or  lieni-d 
im  ;  and  such  }ilil<re,  during  tlie  pcrioil  <if  such  designation,  p<isse^- 
lin  tlte  eity  of  New  York,  nil  the  [loncrs  of  :i  justice  of  Ilie8u]irenie 
I  or  ont  of  court,  to  make  orders  in  any  action  or  special  pruceed- 
le  Supreme  Conrt. 

'.  If  a  general  or  spedul  term  of  the  supreme  nmrt.  or  n  term  of 
uit  coui-t,  or  court  of  oyer  and  terminer,  duly  appointed,  ia  in 
if  fulling,  tlte  tiuvcrnor  may  designate  one  or  more  justices  ot  the 
court,  as  tJio  case  regnJrcH,  to  preside  at  the  letm  ot  An  i;ii>nV  o^ 
.  teriDiuc^  or  to  hold  the  tenii  of  the  aupretno  court,   ot  iiw;"4V- 


4 


44  SUPREME  COURT  STEKOGRAPHERS.         %%  880-MI 

thereartor,  fix  mid  trunsmit  to  the  clerk  of  ench  board  of  snpervisont 
staieiiuMit  of  the  .<uiii  to  Ih»  iiiised  by  the  board  of  siiperrisoi-B  of  each  of , 
the  counties  within  said  distiiet,  in  ucvordmu'e  with  the  nmonnt  of  taxable 
real  and  personal  property  in  each  of  suid  eountieti,  as  shown  by  the  Itft 
annual  assessment-roll  thereiD.  Said  boai'd  of  supervisors  must  snnaallj 
levy  and  eau>e  to  be  collected  ns  a  county  charge  the  sam  fixed  by  the 
eoin|»ti-oller,  and  paid  over  to  the  county  trcasarcr  of  each  county,  who  Bhill 
pay  over  the  sum  8o  collected  to  the  comptroller  of  the  state  for  the  ptj* 
luent  of  said  salaries. 

s^  260.  Each  of  those  stenographers  is  also  entitled  to  payment  of  his  actul 
and  necessary  expenses,  while  attending  court,  including  stationery  and  tea     < 
cents  for  each  mile  for  his  actual  travel,  between  the  place  of  holding  each    -: 
term  and  his  residence,  going  and  returning,  or  from  term  to  term  as  the  i-aM 
may  be.     The  amount  thereof  mu.««t  be  certified  by  the  judge  holding  or  piv-     ^ 
siding  at  the  term,  and  must  be  paid,  upon  his  certificate,  by  the  treusM^ertrf     ! 
the  county  where  the  term  is  held,  from  the  court  fund,  or  the  fund  fnn 
which  juroi*8  are  paid.  But  mileage  shall  not  be  computed  beyond  theboandB 
of  the  judicial  district,  except  where  the  usual  line  of  travel,  from  one  peiat 
to  another  within  that  district,  passes  partly  through  another  judicial  district 

§  261.  When  two  or  more  terms,  at  which  the  stenographer  would  be 
required  to  attend,  by  the  i)rovisions  of  section  two  hundi-ed  and  fifty-ei^t 
of  this  act,  are  appointed  to   be  held  at  the  same  time,  the  justices  of  the     ^ 
supreme  court,  assigned  to  hold  or  preside  at  the  same,  may  designate  the     ; 
term  at  which  the  stenographer  for  the  district  mnni  attend,  and  may  em-    J 
ploy  an  additional   stenographer  to  attend  each  other  term.     In  that  ease,    J 
they  must,   by  a  certificate  signed   by  them,   fix  a  iHiasonable  sum   for  the     j 
payment  of  his  services  and  actual  necessary  expenses,   to  and  from,  and  J? 
while  attending  the  term.     The  sum  so  fixed  must  be  paid  by  the  treasurer 
of  the  county,  up(m  the  certificate,  from  the  court  fund,  or  the  fund  froa 
which  jurors  are  paid  ;  and  the  number  of  days,  during  which  that  tens 
was  in  session,  shall  not  be  taken  into  account,  in  making  an  apportionineat 
of  salary,  as  prescribed  in  section  two  hundred  and  fifty-nine  of  this  act 

§  262.  Where  an  official  stenographer,  or  Ids  assistant,  is  net  in  atteud* 
ance,  at  a  term  of  the  circuit  court,  or  court  or  oyer  and   terminer,  or  at* 
special  term  t»f  the  supreme  court,  where  issues  of  fact  are  triable,  the  jut^ 
holding  or  presiding  at  the  term,  may,  in   his  discretion,  employ  a  stenojC' 
rapher,  who  must  be  paid  such  a  compensation,  as  the  judge  fixes  by  hie 
certificate,  not  exceeding  ten  dollars  for  each  day's  attendance,  and  ten  cents 
for  each  mile,  for  travel  to  and   from  his  residence,  to  the  place  where  the 
term  is  held,  together  with  a  reasonable  sum  for  stationery.  The  sum  so  fixed 
is  u  charge  up'jii  the  county,  in  which  the  term  is  held,  and  the  county  treas- 
urer must  pay  it,  upo!i  the  judge's  certificate,  from   the  court  fund,  or  the 
fund  fnnn  which  jurors  arc  paid.     If  it  was  the  duty  of  an  official  steuog- 
r:i[)iicr,  or  his  assistant,  to  attend  the  term,  and  it  does  not  appear  to  the  sat- 
islaition  of  the  judge,  that   the   failure  to  attend  was  excus^ililc,  the  judge 
may,  in  his  discretion,  during  or  after  the  adjournment  of  the  term,  make  an 
order  that  the  sum  so  paid,  or  any  part  there(/f,  be  deducteti    from  the  sal- 
ary of  the  official  stenographer,  and  that  the  county  have  such  credit  there- 
for, as  justice  requires.     Such  an  order  may  be  revoked   by  the  judgt*  who 
made  it,  upon  proof  by  afndavit,  that  the  failure  to  attend  was  excusable. 

TITLE  III. 
Sn/M:rior  (i':f  courtx. 
Article  1.  ProviKions  appliriibic  iomII  ilu*  Mipi-iior  city  conrts. 

2.  Kxcluhivcly  ai)i)lical)lo  to  N.  Y.  coaimnn  i»l:ieK  and  N.  Y.  HuiX'rior  conit. 
S.  Fwvit^iontf  fxcluiiivi'ly  applicable  lo  the  «iivK:rlor  court  of  liuftalo. 
4.  Frovisious  exciutiveiy  applicable  lo  Ihc  cVtjf  couti  ot  \itw\L\>i\i. 
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'ipreme  court   I'oporter;  and  each  provision  of  a  stsituto,  wherein  the  su- 
*TvnH;  court  reporter  in  nientioneil,  aijjplies  to  that  ollirer. 

245.  The  term  of  othce  of  the  huprenie  court  reporter  is  iiw.  vcars  from 
Um  lime  of  his  appointment^  auil  until  his  suec<'SKor  im  appointed  ami 
^Ittlificd.  He  must  Ui  appointed  and  njay  be  removed,  for  cause,  hy  the 
SCDeml  term  ju^^tices  of  the  >upreme  court,  or  u  majority  of  such  ot  thciii 
^ittend  at  ai  eonventionf  held  as  prescribed  in  tiie  next  two  sections  An 
"^jipoiDtment  or  removal  must  be  in  writin<^  ;  it  nuist  lie  >i<;ucd  by  the  jus- 
tices making  it,  and  tiled  in  the  oflice  of  tlie  Secretary  of  State;  oiluMwi>e 
it  la  of  no  effect. 

§246.  [«»*'</ 1877.]  The  genend  term  justices  of  the  supreme  court 
SBUst  meet  in  contention,  at  the  cnpitol  in  the  city  of  Albany,  at  noon  of 
the  day  when  the  term  of  oflice  of  the  supreme  court  re|M)rter  cxpiio,  lor 
the  purpose  of  appointin<;  a  supreme  court  reporter  in  his  place.  If  th.-ii 
<ilj  is  Sunday  or  a  public  holiday,  the  convention  nnist  be  hel.l  at  ilic  i^Awm 
time  and  place,  on  the  lirst  day  thereafter,  not  being  Sunday  or  a  public 
lididiiy.  If  an  ap|)oiutme:.t  is  not  made  at  such  a  nicoiin*;,  it  may  be  niadt 
■la  special  meiiting  of  the  convention,  held  as  prescribed  in  the'next  >ec- 
IJon.  The  supreme  court  reporter  may  be  removed  at  such  a  s])ecial 
meeting. 

§  247.  A  special  meeting  of  the  convention,  for  the  appointment  or 
vemovul  of  a  supreme  court  reporter,  must  beheld  at  the  capitol  in  the 
city  of  Albany;  but  it  nuiy  be  adjourned  to  any  other  place.  It  may  l>e 
called  by  a  presiding  justice,  by  written  or  printed  notice  st.iiing  the  object 
of  the  meeting,  and  .served,  pei>sonally  or  through  the  post-otliee,  u{)on  ea^li 
€f  the  general  term  justices,  at  least  two  weeks  before  the  tinu'  appoinied 
therefor.  If  tlie  object  of  the  meeting  is  to  consider  the  (luestion  of  the 
Kmoval  of  the  supreme  court  reporter,  the  notice  must  be  acc()iiii)aiiicd 
vith  a  copy  of  the  grounds,  alleged  for  the  removal ;  and  both  must  be 
served  upon  the  supreme  court  reporter,  personally,  or  by  leaviu;^  iliem  iit 
bia  last  place  of  residence,  with  .«?ome  person  ol  suitable  age  and  di>creii()n, 
at  least  ten  days  bi>fore  the  time  appointed  for  the  meeiing. 

g  248.  In  each  cause  heard,  at  a  general  term  of  the  sunix'iue  court,  the 
attorney  or  counsel  for  each  party  must  deliver  to  the  clerk,  for  iIk-  u-e  of 
th«>  supreme  court  reporter,  a  duplicate  of  each  paper  furnished  by  liini  for 
the  use  <if  the  court.  The  clerk  must  collect  tho^e  papers  Irom  the  couii- 
lel;  and  immetliateiy  after  the  adjournment  of  the  term,  hy  nnist  iiiin>niit 
them,  and  certilied  copies  of  all  the  decisions,  made  at  that  term,  to  the 
Hipifme  court  re|K>rter,  at  the  latter's  expense.  Kach  judge  who  reiideis  a 
written  opinion  in  a  cause  decided  at  a  general  term,  must  tnmsniit  it,  or 
utrti tied  copy  thereof,  to  the  supreme  court  reporter,  who  must  pay  the 
expciitie  of  transmis.*4ion,  and  also,  where  a  copy  is  transmitted,  the  expense 
of  copying,  not  exceeding  eight  cents  for  each  folio. 

^  249.  [am'd  1885.]  The  supreme  court  reporter  is  not  entitled  to  a  sal- 
»rr.    He  must  report  and  publish  »uch   of  the  decisions  at   the  gener:-!  or 
■S*cii.l  terms  of  the  court,  as  he  deems  it  for  tlie  pr.blic  interest  to  have  re- 
parted.     He  muHt  also  report  and  publish  the  decision  in  a  particular  cau^c 
>liii-h  the  court,  at  u  general  or  special  term,  .^f>ecially  direct^  hi:u  to  r(>{)ori 
N'oi  more  than  four  volumes  of   his  reports  shall   be   piibli^lied   in   any  on 
year.     Uu  must  prepare  for  each  voluaie,  and  (-au<e  to  be  piolis  icd  ilicif 
Villi,  the  usuiil  digest,  he.:d  notes,  tables  of  conienis,  uw.i  \uv\"\. 

§  260.  Thesu  prcmcvoti  It  rvpovter  must  cause  tin' report  s,\i\\\n\>Ve  A  a^  V'^'^ 

teribcJiii  the  laatscvtinn,  tohvkept  conscaiitlv  iw  s;i\e  \o  \)vvs.v>\\s  \\\\\\\\\  ^^^ 

auu^mtu price uutvxucL'd'mg  $2.50,  fora  vtd'umc.  of  uol  WdsavAW'iVNO  v'A'^** 
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6.  To  a  judgment  creditor^R  action  ;  where  the  jndgment  upon  wlueh  tht  .^ 
action  is  fouiKleii  was  rcc'ovcrCHi  in  the  name  court. 

H.  To  an  action  for  any  cause  brought  by  a  resident  of  the  city  wherein  ^ 
the  court  is  located,  agnindt  a  natural  person,  who  is  not  a  resident  of  tbt  j 
State.  4 

7.  To  an  action  broufrht  by  a  resident  of  that  city  Rgatnst  a  foreign  W" 
poi'atioii,  either  (one)  to  recover  damages  for  the  breach  of  a  contract,  ex> 
pr  H.s  or  iuiplied,  or  a  sum  payable  by  the  terms  of  a  contract,  express  or 
implied,  where  the  contract  was  made,  executed  or  delivered  within  iIm 
Stae^  or  where  the  cause  of  action  arose  within  the  State  ;  or  (two)  where 
a  warrant  of  attachment,  granted  in  the  action,  has  been  actually  levied 
within  that  city,  upon  property  of  the  oorpoi'ation ;  or  (three)  where  the 
summons  is  served  by  delivery  of  a  copy  thei'eof,  within  that  city,  to  n 
oHScer  of  the  corporation,  as  prescribed  by  law. 

8.  To  the  custody  of  the  person  and  the  care  of  the  property,  ooncoN 
rently  with  the  supreme  court,  of  a  person  residing  in  that  city,  or  residiiK 
without  the  State  aitd  sojourning  in  that  city,  who  is  incompetent  to  itMt- 
ag(i  his  affairs  by  reason  of  lunacy,  idiocy,  or  habitual  drunkenness;  and  to 
any  special  proceetling  which  the  supreme  court  has  jurisdiction  to  ente^ 
tain,  for  the  appointment  of  n  committee  of  the  person  or  of  the  propery  of 
such  an  incompetent  person,  or  for  the  sale  or  other  disposition  of  the  real, 
property,  situated  within  that  city,  of  a  person,  wherever  resident,  who  is 
so  incompetent,  or  who  is  an  infant ;  or  for  the  sale  or  other  disposition  of 
the  property,  or  the  voluntary  dissolution  of  a  domestic  corporation,  whose  | 
principal  place  of  business  is  located  or  established  within  that  city;  or  ft* 
tlie  sale  or  other  disposition  of  the  real  property,  situated  within  tbatcityi 
of  a  domestic  cotporatioR,  v.herever  it  is  located. 

9.  To  any  other  special  proceeding  which  the  supreme  court  has  jurisdiO' 
tion  to  entertain,  where  the  ])erson  against  whom  it  is  brought  is  a  resident 

'  of  that  city,  or  the  mandate  by  which  the  special  proceeding  is  con>mcnced 
is  personally  served  upon  him  within  that  city,  or  all  the  acts  or  omissions 
upon  which  it  is  founded  were  done  or  committed  within  that  city;  or  the 
subject  thereof  is  situated  within  that  city  ;  or  where  the  special  proceed- 
ing is  brought  for  such  a  purpose,  or  under  such  circumstances  that  the 
superior  city  court  would  have  jurisdiction  of  an  action  for  the  lik© 
purpose,  or  under  the  like  circumstances,  by  the  terms  of  subdivision  first  of 
this  section. 

§  264.  For  the  purpose  of  determining  the  jurisdiction  of  a  superior  city 
couit,  in  a  case  specitied  in  the  last  section,  a  domestic  corporation  or  joint- 
stock  association,  whose  principal  place  of  business  is  established,  by  or 
pursuant  to  a  statute,  or  by  its  articles  of  association,  or  is  actually  located, 
within  the  city  wherein  the  court  is  located,  is  deemed  a  resident  of  that 
city  ;  and  personal  service  of  a  summons,  made  within  that  city,  as  pre* 
scribed  in  this  act,  or  [)ersonal  service  of  a  mandate,  whereby  a  special  pro* 
ceeding  is  conmienccd,  made  within  that  city,  as  f)rcscribcd  in  this  act  for 
pci'sonal  service  of  a  summons,  is  sufficient  service  thereof  upon  a  domesUo 
corporation,  wherever  it  is  located. 

§  265.  Where  an  action  or  a  special  proceeding  is  brought  against  two 
or  more  parties,  and  the  jurisdiction  of  a  supi'rior  city  court  dei>€nds  upon 
the  residence  of  a  parly,  within  the  city  wherein  the  court  is  located ;  or 
personal  service  upon  him,  within  that  city,  of  the  summons  or  the  mandate 
for  the  comnnMicemenl  of  the  special  proceeding;  or  the  levying  of  a  war- 
ram  of  aUavlimcnt  within  that  city;  and  jurisdiction  is  thus  acquired  ng 
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agninstone  or  more,  hnt  not  as  agninst  nil  of  them,  the  jurisdiction,  with 
rwpe*.*t  to  the  oiliers*,  is  governed  hy  the  ioliowin<;  rules: 

1.  Where  the  acliou  or  special  proceeding  is  iounded  upon  ii  contract, 
upon  which  two  or  more  perhons  are  jointly  liable,  aud  the  coiiii  Tims  or 
acquires  jurisdiction  thereof,  as  againht  one  ot  them,  it  has  jurisdiction 
thereof  as  against  all  the  persons  bo  jointly  liable,  liut  this  ^ubdivi^iou 
does  not  extend  to  a  ea^e,  where  the  liability  is  several,  as  well  as  joint. 

2.  Where  an  action  or  a  special  proceeding  brought  against  a  pul>lic 
officer,  together  with  one  or  more  private  person.**,  is  founded  u|)on  un  oflic- 
iul  act  or  omission ;  or  where  an  action  or  a  special  proceeding  brought 
against  a  corporation,  together  with  one  or  more  natural  persons,  i.-*  luunded 
UpoQ  an  act  or  omission  of  the  corporation ;  and  the  court  has  or  ac(|iures 
jurisdiction  thereof,  as  against  the  public  officer  or  the  corporation  ;  it  nas 
jurisdiction  ihereof  as  against  all  persona,  who  uve  necessary  parties  to  the 
complete  determination  of  the  controversy. 

3.  Where  it  is  not  necessary  to  the  complete  determination  of  the  con- 
troversy, that  all  the  paitie.s  thereto  should  be  subjected  to  the  jurisdiction 
of  ihe  court,  the  action  or  special  proceeding  may  be  discontinued  or  dis- 
Otis^l,  as  to  the  parties  over  whom  the  court  has  not  jurisdiction,  and  pio- 
ceeti  as  to  the  others,  as  if  they  were  the  only  parties  against  whom  it  was 
bronglit. 

§  266.  The  jurisdiction  of  a  superior  city  court,  in  an  action  or  a  special 
proceeding  brought  therein,  must  always  be  presumed.  It  is  n«»l  neces- 
Barytoset  forth  in  a  complaint  in  such  an  action,  or  in  the  petition  or 
other  statement  of  the  case  iu  such  a  special  pioceediug,  any  ol  the  juris- 
dictional facts  specified  in  section  two  hundred  and  sixtv-tliree  of  this  act; 
and  where  the  defendant  in  the  action,  or  the  ()erson  against  whom  the  spe- 
cial proceeding  is  instituted,  appears,  the  want  ot  jurisdiction,  by  reason 
of  the  non  existence  of  any  of  those  facts,  is  a  matter  oi'  defence,  and  .is 
vuved  by  tho  appearance,  unless  it  is  plciidcd  in  defence. 

§267.  Where  a  superior  city  court  has  jurisdiction  of  an  action  or  s|)e- 
fial  pit)ceeding,  it  |>ossei^ses  the  same  jurisdiction,  authority,  and  power, 
in  ind  over  the  same,  and  in  tlie  course  of  the  proceedings  therein,  which 
the sapreme  court  possesses  in  a  like  case;  and  it  may  render  any  jiiii<:incnt, 
or  grant  either  party  any  relief,  which  the  supreme  court  might  render  or 
grant  in  a  like  case,  and  may  enfoi^cc  its  mandates  in  like  manner  as  ilic 
npreme  court.  And  each  judge  of  the  superior  city  court  jm^se.-sos  the 
nine  power  and  authority,  in  the  action  or  special  proceeding,  which  i  jus- 
tice of  the  supreme  court  possesses,  in  a  like  action  or  special  proceeding, 
brought  in  the  supreme  court. 

§  268.  Each  judge  of  a  superior  city  court  also  possesses  the  same  power 
and  authority,  in  a  special  proceeding,  which  can  be  lawi'ully  instituted 
before  him,  out  of  court,  which  a  justice  of  the  supreme  court  possesses  iu 
I  like  special  proceeding,  instituted  before  him  in  like  manner. 

§  269.  The  supreme  court  may,  by  an  order,  made  at  any  time  after 
joinder  of  an  i^sue  of  fact,  and  before  the  trial  thereof,  remove  to  iiscll  an 
iction  or  a  special  proceeding  pending  in  a  superior  city  court,  lor  the  pur- 
po}«e  of  changing  the  place  of  trial  or  hearing  theieol.  Wlieie  an  order 
for  a  removal  is  made,  as  pre.^'cribed  in  this  section,  the  |)lace  ol  trial  or 
hearing  must  be  changed  by  the  same  order  to  another  (ounty.  A  rcrtilied 
copy  of  the  order  must  be  filed  in  the  office  of  the  c\eik  o\  vW  v.ha\\\/\w 
which  the  action  or  ^pet-hl  procccdin*^  wa.*  comneiued.  'V\\e\V'Vv\^v)\\  ^v.  \* 
itnovni  into  tbe  supreme  court ;  aiici  tJie  bubsequeui  pYoc»itt*ivu\ys  xWwivu 
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Lriul  oi'  hearing.  «oM  te 
s  pending  in  tlie  BUpreat 

g  270.  An  order  for  the  rEmoTHl  of  an 
(jrtaciitieil  in  llie  iusl  Fcvtion,  i,'«n  be  iiiuiJK 
ciu!  tL'i'iD  (if  tbe  HDpreme  vourt,  nliere  ibc 
iifliDU  or  ttpecial  ppoceediiig  Wwa  pendirj;  in 
iu  Llie  coiiiily  nliere  Lhe  tuporiur  L-ilv  cr>iiit 
all  (ii'iler,  changing  in  lilie  manner  lhe  ptai 
gritnled,  if  tlie  action  or  fpeciul  prui-eeding 

^  271.   An  appeal    fiom  an  □ 


all  queailuns  nUiuh  ni'ie  bvluie  ihn  speiial  Irri'in.Tinii  iIil'  uppi'liiiic  ii'iljui]il 
luUBl  UiitpuM!  of  [ho  same,  aa  if  Uicj  ware  tirigiiinllj'  pruBiniii-'d  lo  ii, 

§272.  An  order  lo  bmt  proceeilinga,  for  ilie  pnrpofe  of  ■ffordiDgii 
opporiunity  to  BiBk«  tini'h  ui  npjiliui.iion  for  removEl,  miiy  be  niado  hj» 
juilge,  Hulhoi'ized  tu  make  an  uider  lu  elar  pi'wvciiingii,  eiilier  iu  the  iiMlff 
wkere  tlie  ut-tiuu  or  ti|jiH;iitl  pr  c^eudiiig  ia  pending,  or  iu  the  suprame  court, 
mid  with  like  effect,  uliiJ  under  like  vin    ' 


§  373.  If  all  the  judges  of  a  anperior  i:\ty  court  are,  for  »n.v  reagan,  !»■ 
capable  uf  sitting  upon  the  trial  of  un  autioa,  or  the  heariii);  of  urpKUl 
proceeding  pending  therein,  or  if  all,  or  all  butone,  of  ti.e  judgesuf  * 
superior  uitr  L'OurC  nre  iii(-apalile  of  Bitting  upon  [he  hearing  □!  ati  alipMl 
therein,  [he  judgeri  ol  lhe  cuurt,  or  u  uiiijuiit}'  of  ihem.  niuat  make  aiKl  "I* 
in  lhe  ofRi-e  ol  ihecWk  of  lhe  conrt  a  I'erlificale  ol  the /»ul.  TherMp* 
the  iiclioii  or  ^pei'ial  pnx'etdiiig  ia  rentoved  to  llie  supi-enie  court ;  nod  U* 
su[iKeituL'iit  pio<««dirig9  llierein  niuac  be  tlie  same  as  if  it  had  bwu  ocilUulUf 
brutiglil  ill  the  Bupmuie  uourc 

g  274.  The  Rtt|<reino  coort.  where  lhe  parlieu  manifest  in  wridnglb^ 
«)i:«iit,  niuot  nuke  an  order  directing  that  an  action  or  Special  proceattl* 
pending  III  lliai  cnurt  and  triable  in  a  vounty  where  a  iiii{ierior  cil.t  cudi'I"' 
located,  1«  renraved  to  the  Hiipelior  citT  eoort,  or,  in  lliu  cit;  of  ^>w  ¥m^ 
to  eiilier  of  those  courts  therein,  iia  epeeified  m  tJie  conBeiit.  A  i^tmS* 
copy  of  the  order  inuft  bo  filed  in  llie  ofDce  of  the  clerk  of  ilia  courl  W 
wMch  the  action  or  special  piocecding  is  ordered  to  bo  reiiKircd.  Tlien' 
U|Hiu  it  is  removed  iiccoi'dingly ;  and  all  sulisaijueiit  proeeading"  Iftwf* 
DMiat  be  the  ^ame  ua  if  it  iiiid  tieen  oHginiillv  bi-uught  in  the  HUpcrler  iiiV 

g  S7S.  Where  nnaciion  or  special  proceeding  i«  remived  from  uneoM^ 

tOunoltier,a.''  prenuribed  in  tllla  artlvle,  the  olerk  of  tiieuMirl  from  ttliidl  j^ 

k  tvniovcd  niuet  forllitiilli  deliver  to  tlic  clerk  of  the  court  lu  nliki'  K^ 

■MJoiednll  pupers  Bled  tbeicm,  and  certified   cojiies  of  all   niiaiUHt* 

ewriea  relating  thereto,  which  must  be  liled,  entered,  or  recorded,  ai  IV* 

I        (WMirequii'm,  in.the  olHue  of  the   last  mentioned   clerk.     IftheactloMr 

'      4M«iaJ  pmreedlng  ia  removed  to  the  supreme  court,  and  the  place  of  "?' 

^  bearing  vhiiiiged,  the  delicery  must  be  tandu  Ui  the  tli.rk  of  the  coun'j'* 

wAJeh  the  uiilet  ul  removal  ditccW  llie  u'wlV  ov  \\co.v\ii?,  Vi \ie\ii4. 

_  ^§27e.  riie  removal  of  nnsclioti  or  FpceAa\  ^tik«Ato?„  m  ^.ths*"!^^ 

mg^niclB.  doea  not  ittvalldiite  or  in  •b5  iomim^  \tov»t.  ••\rea:«»fc.V»w 
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ional  remedy,  or  other  proceeding,  or  a  bond,  undertaking,  or  reco<:;nizance, 
10  the  uvtion  or  spec-iul  proceeding  so  removed  ;  each  uf  which  coniiiiues  to 
hare  the  ssiine  vaUdity  mid  effect  as  if  tlic  removal  liad  not  L>ee.i  made. 
Where  bail  has  been  given,  tiie  surrender  of  tiic  defendant  in  the  court  to 
vhich  the  actiun  or  special  proceeding  was  removed,  lias  tlie  tjame  effect  as 
n  surrender  in  the  court  from  which  it  was  removed  would  have  had  it*  the 
actios  or  special  proceeding  had  remained  therein. 

§277.  In  an  action  or  special  proceeding  brought  in  a  superior  city 
ooart,an  order  may  be  made  without  notice,  or  an  order  to  stay  proceciliiigs 
IMJ  be  made  upon  notice,  by  the  county  judge  of  the  county  wheie  I  lie 
wrart  is  situated,  or  of  the  county  where  tiie  attorney  for  the  applicant 
resides,  in  a  case  where  a  juogo  of  the  superior  city  court  might  make  the 
Mine  out  of  court,  and  with  like  effect. 

§  278.  A  superior  city  court  has  power,  in  an  action  or  special  pro- 
ceeding of  which  it  has  jurisdiction,  to  send  its  process  and  other  mandates 
into  any  county  of  tlie  State,  for  service  or  execution,  and  to  enforce  obedi- 
ence thereto,  with  like  power  and  authority  as  the  supreme  court. 

§  279.  A  special  proceeding,  instituted  before  a  judge  of  the  superior 
court  of  Buffalo,  or  the  city  court  of  Brooklyn,  or  a  proceeding  commenced 
Wore  a  judge  of  either  of  those  courts,  out  of  court,  in  an  action  or  spe- 
cial proceeding  pending  in  his  court,  may  be  continued,  from  time  to  time, 
before  one  or  more  oUier  judges  of  the  same  court,  as  prescribed  by  law, 
with  re-spect  to  like  proceedings,  before  a  judge  of  a  court  of  record  in  the 
city  of  New  York. 

§  280.  The  judges  of  each  superior  city  court,  or  a  majority  of  them, 
must,  from  time  to  time,  appoint  the  times  for  holding  the  general,  special 
ind  trial  terms  of  their  court.  They  must  also  assign  the  judges  to  hold 
each  of  the  terms,  and  designate  the  trial  terms  at  which  issues  of  fact  are 
triable  by  a  jury.  A  general,  a  special,  and  one  or  more  trial  terms,  may 
be  appointed  to  be  held,  and  may  be  held,  at  the  same  time.  The  judjres, 
or  a  majority  of  them,  must  also  appoint  rejisonable  times,  when  a  judge 
must  attend  at  chambers,  and  designate  the  judge  to  attend  for  that  pur- 
pose. £ach  appointment,  made  as  prescribed  in  this  .<tection,  must  be 
signed  by  the  judges  making  the  same,  and  filed  in  the  clerk's  office.  A 
copy  thereof  must  be  published  in  the  newspaper  printed  in  Albany,  in 
which  legal  notices  are  required  to  be  published,  and  m  two  newj^papcrs 
priuted  in  the  city  where  the  court  is  located,  at  least  once  in  each  week 
for  three  successive  weeks,  before  a  term  is  held  by  virtue  thereof. 

S  281.  A  general  term  of  a  superior  city  court  must  be  held  by  at  least 
two  judges.  Two  must  concur  to  determine  a  cause  ;  otherwise  it  mnsi  be 
reheard;  except  that  if  the  remaining  judge  or  judges  are  disqualified  to 
«it  upon  an  appeal,  the  judgment  or  order  appealed  from  must  be  affirmed, 
onless  a  rehearing  is  directed. 

§  282.  A  special  t<»rm  or  a  trial  term  of  a  superior  city  court  must  be 
held  by  one  judge. 

§283.  When  the  chief-judge  of  a  superior  city  court  certifie?,  that  a 
book  of  minutes,  records,  indices,  or  dockets  of  judgments,  in  the  office  of 
tlie  clerk  of  the  court,  has  become  so  mutilated  or  injured,  that  it  cannot 
be  conveniently  used  or  correctly  examined,  the  clerk  of  the  court  must  cause 
«  copy  thereof  to  be  made.  Theexpen**e  of  making  the  copy,  not  exceeding 
ten  cents  for  each  folio,  is  a  charge,  in  the  city  of  Now  Yvnk,  \\\to\\  \\vaX  vivX."^ , 
and,  lu  tb^  ekv  of  Buffalo,  or  the  city  of  Crook lyn,  upon  l\\e  cow^V^  Nq\\«?c« 
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the  court  id  located  ;  nud  it  must  be  paid  by  the  coroptroller  of  the  citT  oi 
New  York,  or  the  county  treasurer,  as  the  case  requires,  upon  thecertificatt 
of  the  clerk,  that  the  copy  wus  made  pursuant  to  his  direction.  Thecopf, 
when  certilied  by  the  clerk  to  be  a  correct  copy  of  the  original,  his,  pre 
sum|)tivcly,  the  effect  of  the  original.  The  original  must  be  preserfed, 
iiiid  may  be  referred  to  at  any  time,  by  the  direction  of  a  judge  of  Um 
court. 

^  284.  Each  superior  city  court  has  a  clerk,  v?ho  is  appointed,  and  roaj 
he  removed  at  pleasure,  by  the  judges  of  the  court,  or  a  majority  of  th«iB. 
Each  clerk,  by  u  writing  under  his  hand  and  the  seal  of  the  court,  filed h 
his  ollifc,  must  appoint,  and  may  at  pleasure  remove,  a  deputy-clerk.  Thi 
deputy-clerk  has  all  the  powers,  and  may  perform  nil  the  duties  of  iW 
clerk,  when  the  ollice  of  clerk  is  vacant,  or  at  the  clerk's  office,  whw 
the  clerk  is  absent  therefrom,  or  at  a  term  or  sitting  of  the  court,  whid 
the  deputy-clerk  attends.  Each  clerk  and  each  deputy-clerk  must  subiicribc 
and  file  in  the  clerk's  oUice,  the  Constitutional  oath  of  office;  and  is  entitM 
to  a  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

§285.  [«m'</ 1870.]  A  special  deputy-clerk  of  a  superior  city  court, 
ap]K)inted  as  prescribed  by  law,  possesses  the  same  powers  as  the  clerk,  al 
a  sitting  or  term  of  the  court  which  he  attends,  with  resj^ect  to  the  businea 
transacted  thereat. 

ARTICLE   SECOND. 

PllOVISIOXa     KXCLUSIVKI.Y     APrLICABLK     TO     THE     COURT    OF    COMMON    PLEU 

FOK  TiiK  City  and  County  of  Xkw  York,  and  the  Superior  Couet  (M 
THK  City  of  New  York. 

S  280.  special  jurisdiction  of  the  com-  §  2S8.  Assistance,  etc.,  in  clerks' offlceB 

111(111  pK'as*.  289.  Stenographers, 

aw.  Each   court   to   consist    of    six  290.  Stenographer  for  extra  term. 

jmlgcB  ;  chief -judge.  21)1.  Criers. 

§  286.  [(im\i  1877.]  In  addition  to  the  jurisdiction  defined  in  section 
two  hundred  and  i^ixtv-three,  two  hundred  and  sixtv-four  and  two  hundre 
and  sixty-five  of  this  act,  the  court  of  common  pleas  for  the  city  and  count 
of  New  York,  has  power  and  jurisdiction  to  vacate  and  set  aside  a  jud| 
nient  entered  in  any  court  held  within  that  city  and  county,  upon  a  forfeits 
recogni/ance,  upon  the  terms  and  conditions  specially  prescribed  by  law  f< 
that  purpose;  to  remit  a  fine  of  forfeited  recognizance,  in  a  case  where 
county  court  can  remit  the  same,  and  in  like  manner ;  and  to  entertain  at 
special  proceeding,  which,  in  any  county  except  New  York,  may  bo  ins' 
tuted  in  the  county  court. 

i^  287.  The  court  of  common  pleas  for  the  city  and  county  of  New  Yor 
and  the  superior  court  of  the  city  of  New  York,  consist  of  six  judges  f 
each  court :  one  of  whom  must  from  time  to  time,  as  a  vacancy  occurs, 
appointed  chief  judge  of  his  court,  as  prescribed  in  the  Constitution. 

i^  288.  The  clerk  of  each  of  those  courts  may  appoint  and  at  pleasu 
remove,  such  sj)ccial  deputy-clerks  and  o  her  aissistants,  as  he  deems  ne^'< 
sary  ;  but  a  special  deputy-clerk  or  an  assistant,  so  appointed,  is  not  en 
tied  to  anv  co:iipensatioii  out  of  (he  treasurv  of  the  citv  of  New  Yor 
unless  his  compensation  is  fixed  by  law,  or  allowed  pursuant  to  law. 

§  289.  The  judges  of  each  of  those  courts,  or  a  majority  of  them,  mn 
appoint,  and  may  at   pleasure  remove  a  ^stenographer  for  I'ach  term  of  t! 
court,  for  the  trial  of  i«su<*s  of  fact,  constituting  a   distinct  part.     Ea» 
tifrno^r.iplior  so  n})poinie(]  U  entitled  to  a  salary,  fixed  and  to  be  paid 
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prescribed  by  law.  He  mii»t  attend  all  the  Bittinp*  of  the  part  for  wltioti 
he  is  appointed.  If  the  judge  refjuii'cs  a  copy  of  any  proci»ediii«iC>,  written 
out  at  length  from  the  stenogniphic  notes,  he  may  make  an  order  direciing 
one-half  of  the  stenographer 'd  fees  therefor,  to  be  paid  by  each  of  tlie  jiar- 
tiej>  to  the  action  or  special  proceeding,  at  the  rate  of  ten  ceiit>  f«»r  esich 
folio  80  written  vat,  and  may  enforce  payment  thereof.  If  there  are  two 
or  more  parties  on  the  same  side,  the  order  may  direct  either  of  tlieni  to 
(Wj  the  sum  payable  by  their  side  for  the  steiiographcr\s  fees,  or  ii  may 
apportion  the  payment  thereof  among  them,  as  the  judge  deems  ju^t. 

§  290.  The  judge  who  holds  an  extniordinary  trial  term  of  ei titer  of 
those  courts,  must  appoint  a  stenographer  for  that  term,  who  is  MihjecT  to 
all  the  provisions  of  law  relating  to  an  assistant  stenographer,  and  is  enti- 
tled to  a  compensati(m,  at  the  rate  aind  in  the  manner  prescribed  by  law  fur 
th6  official  stenographer. 

§291.  The  judges  of  each  of  those  courts,  or  a  majority  oC  them,  must 
tppoint,  and  may  at  pleasure  remove,  one  crier  for  their  court.  Kaeh  crier 
80  appointed  is  entitled  to  a  salary,  fixed  and  to  be  paid  as  prescribed  hy 
law.     He  is  not  entitled  to  any  other  com}>eusation. 

ARTICLE  THIRD. 
Provisions  exclcsivklt  applicable  to  the  Superior  Court  of  Buffalo. 

$  a^.  Additional  jurifdiction.  %  300.  Rtcnogrupher. 

293.  Id.:  ill  special  proceedinffs.  301.  Crk-r. 

294.  Exclusive  p«weri«  in  certain  cft«»os.  3(W.  Sheriff.  ron«inbl«'s,  ere.  to  attond 

295.  Court  to  cont*ist  of  three  judges  ;  court  ;   Hpeciai  jxiwers  in  von- 

chief-judjje.  tenipt  ca^'H.  rtc. 

296.  Nunil>er    of    general   and    trial  30;j.  A>«sesM)rs  to  nMiini  jury  li».t. 

tennn.  301.  Draw  in^  trial  jiirorH. 

297.  Demnrrers  to  be  tried  at  general  805.  Notifying    trial    jurors  ;     their 

term.  f''es. 

298.  Clerk  may  charjfe  feef.  800.  Additional    jiiror-s   may    l)e   <>r- 

299.  Deputy- clerk  aud  special  depaty-  dered. 

clerk. 

§  292.  In  addition  to  the  jurisdiction  define<l  in  sections  two  h(iiulr('<l  and 
Hxtv-three,  two  hundred  and  sixty-four,  and  two  hundred  and  sixtv-tivo 
of  tlfw  act,  the  jurisdiction  of  the  superior  court  of  liulTalo  extends  to  the 
following  actions  and  special  proceedings  : 

1.  To  an  action  fcmnded  upon  a  contract,  where  the  defendunf,  or,  if 
there  are  two  or  more  defendants,  where  either  of  them,  is  a  h  >iiieiit  of 
that  city,  or  occupies  a  tenement,  for  the  tran.^action  of  his  or  their  oidi- 
narr  business,  in  that  city  ;  or  where  the  sunnnons  is  served  upon  eiiiier  of 
tljem  in  that  city ;  or  where  the  contract  was  made  in  that  city. 

2.  To  an  action  for  any  other  cause,  where  tlie  delendant,  or,  if  there  are 
tffo  or  more  defendants,  where  all  the  defendants  procieded  a^^amst,  oc- 
cupy a  tenement  in  that  city,  for  the  transaction  of  their  ordinary  busi- 
ness. 

3.  To  an  action  to  recover  damages  against  one  or  more  eonmioTi  carrior.^, 
not  being  residents  of  the  State,  where  tiie  defendant,  or,  if  tli«'re  are  t\\o 
or  more  defendants  jointly  liable,  where  one  of  them  has  property  in  that 
city. 

4.  To  an  action  against  a  domestic  corporation,  whi<'h  transacts  its  g»!i- 
eral  business  in  that  city,  or  has  an  ofliee  or  agency  in  that  citv,  lor  the 
transaction  of  business;  or  against  a  foreign  corporation,  wliieh  lias 
property  in  that  city,  or  an  agency  therein. 

6.  To  an  action  or  specia)  proct'cdiiig;  against  ibc  c\t.y  o^  WwWaV^.,  w  ^tv 
officer  ihereoA 
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§  293.  The  court  altio  possesses  and  exercises,  within  the  city  of  Boffak^ 
ill  .my  :uiit(ei'  wliicli  hi'iso.-*,  or  the  subject  wiiei-eof  is  locHted  or  siioated 
wit  Hill  that  dly,  jiirindiution,  power  and  authority,  concurrcut  and  eo* 
cxttf:)sive  viiU  I  hose  conferred  upon  the  supreme  court,  in  a  like  case,  bf 
any  suiliUory  provisiou. 

g  294.  Tlie  court  :ilso  possesses  exclusive  jurisdiction  and  power  as  fol- 
lows : 

1.  Wliere  an  action,  commenced  in  a  justice*s  court  in  the  city  of  Buffalo, 
has  been  disoon tinned  upon  the  delivery  of  an  undertaking,  because  the 
title  to  ical  property  came  in  question,  it  pos^«esses  exclusive  junsdietion  of 
an  act  ion  lor  the  same  cause,  brought  pursuant  to  the  undertaking. 

2.  It  has  exclusive  power  to  leniit  a  fine  imposed  or  a  recognizance 
e." treated  by  it. 

§  295.  The  court  consists  of  three  judges;  one  of  whom  must,  froa 
time  to  tiiiM?,  as  a  vacancy  occui's,  be  appointed  chief  Judge,  as  prescribed 
in  the  Constitution. 

§  296.  At  least  four  general  terms  and  six  trial  terms  of  the  C30rt  mort 
be  appoiiiicd  to  t)e  held  in  each  year. 

^  297.  [oni'd  187D.  ]  An  issue  of  law  in  an  action  in  the  court  must  be 
tried  at  tno  general  term. 

§  298.  The  clerk  of  the  court  is  entitled,  in  addition  to  his  salary,  for 
any  service  performed  by  him,  to  the  fee  allowed  by  law  to  a  county  clerk, 
for  .1  siniijjii  service,  performed  in  the  nupreme  court,  or  the  court  of  oyer 
and  terminer. 

§  299.  Where  the  depnty-clerk  of  the  court  dies,  resign?,  removes  from 
th.'  city,  is  removed  from  otficc,  or  becomes  otherwise  incapable  of  noting 
the  cleik  must  appoint  a  dcputy-clesk  in  his  place.  The  cleik,  if  tlie 
judges  of  the  court,  or  a  majority  of  them,  deem  it  nece^'sarv  for  the  proper 
tran^aotion  of  its  business,  from  time  to  time  must  appoint,  and  may  at 
pleasuic  remove,  in  the  manner  prescribed  by  law  for  the  api)Ointment  and 
removal  of  a  depuiy-clerk,  a  special  deputy-clerk,  whose  compensation  must 
be  p. lid  by  th(;  clerk. 

fi  300.  The  judge.^  of  the  court,  or  a  majority  of  them,  must  appoint, 
and  may  at  plea>urc  remove,  a  stenographer  of  the  court,  who  is  entitled  to 
a  salary,  fixed  and  to  be  paid  as  firescribed  by  law.  He  must  attend  each 
term  of  the  court,  where  issues  of  fact  in  civil  or  criminal  causes  aits  iri- 
abl<;.  If  the  judge  retpiires  a  copy  of  any  proceedings,  written  out  at 
leij;^th  from  the  stcnograuher's  notes,  he  may  make  an  order  directing  the 
stc:K);;r;,phor's  fees  tiicnjfor,  at  the  rate  of  six  cents  for  each  lolio  so  wri^ 
ton  out,  to  be  paiJ  as  follows : 

1.  In  Ji  civil  action  or  special  proceeding,  by  the  party  entitled  to  costs 
upon  llie  verdict,  decision,  or  report ;  who  may  tax  the  sum  paid  therefor, 
as  a  disbr.rscmeiit. 

2.  In  a  criiniiiiil  action  or  special  pro'^'ccding,  by  the  county  treasurer  of 
El  ic  coumy,  a-*  u  county  charge.  Hur,  in  such  a  case,  the  judge  may  fix 
bUfii  a  Slim,  not  exceeding  the  rate  specified  in  this  section,  as  ho  deems 
piojier. 

v^  301.  The  judge**,  or  a  majority  nf  lliem,  from  lime  to  time  nmst  ap- 
po'.nr,  and  may  ai  pliMsnre  nuiovo,  a  crier  for  the  court,  who  is  entitl-'d  to 
a  ialai>,  lixetl  and  to  be  paid  as  prescribed  by  law.  lie  is  not  eutitled  to 
any  other  compensaiiou. 
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§  302.  The  sh-^riff  of  the  county  of  Erie,  or  his  under-sheriff,  or  a  de- 
pQty-:«berifF,  designatcnl  by  liim,  and  ua  many  puhcunKMi  of  the  city  of  ISiif- 
fnly,  us  the  court  directs,  must  attend  each  term  of  thecour;.  A  policeiiuin, 
Id  attendance  opon  a  terra  of  the  court,  may,  under  the  dii-cci.uii  of  ihe 
j<id;;e  presiding  at  or  holding  the  term,  notify  talesmen  oi'itddition.-d  iurors, 
and  execute  a  mandate  of  the  court,  issued  in  u  case  of  contempt,  w  lii  like 
effect  uud  in  like  manner  as  if  he  was  the  sheriff.  But  a  policeman  is  not 
entitled  to  any  fees,  or  other  compeuBation,  except  his  salary,  for  a  service 
performed  by  him,  as  pi-escribed  in  this  section. 

§  303.  [am*d  1880.]  The  assessors  of  the  city  of  Buffalo  and  the  clerk 
of  thecouit  mu.>«t,  in  the  month  of  May  in  each  year,  meet  at  the  assessor's 
office  and  ma  ^e  out,  certify  and  file  in  the  clerkV  offline,  a  list  of  not  ie.-s 
tbaii  i(ix  hundred  residents  of  that  city,  not  exempt  ironi  jury  duty,  and 
<jaaiiified  to  serve  as  trial  jurors  in  the  court.  The  persons  named  in  such 
list  must  be  selected  from  those  a^^s^essed  on  the  last  annual  wuixl  assess- 
nent  rolls  of  the  city,  and  in  making  such  selection  they  shall  t^ke  the 
names  of  such  onlv  as  are: 

1.  Male  iuh.ibitanis  of  the  city. 

2.  Of  the  age  of  twenty-one  years  or  upward,  and  under  sixty  years  old. 
8.  WhaaFe  at  the  time  assessed  for  personal  property  b»longin;r  to  ihom 

in  their  own  right,  to  the  amount  of  two  hundred  aind  fifty  dollars,  or  who 
sliall  have  a  freehold  estate  in  real  property,  in  the  county,  beionging  to 
tbeiQ  in  their  own  right,  cnr  in  the  right  of  their  wives,  to  the  value  oi  one 
hundred  and  (iftv  dollars. 

4.  In  the  possession  of  their  natural  faculties  and  not  infirm  or  de- 
crepid. 

5.  Free  from  all  legal  exceptions ;  of  fair  character ;  of  approved  integ- 
rity;  of  sound  judgment  and  well  informed.  The  court,  at  any  term  iheieot, 
teaj:^  from  time  to  time,  make  an  order  directing  the  assessors  and  the  clerk 
of  the  court  to  meet  and  to  make  out,  certify  and  file  in  the  clerks  office, 
within  a  time  specified  in  the  order,  a  new  list  of  jurors,  or  a  li>t  ol  Jiny 
Aaniber  of  additional  jurors ;  and  it  may  punish  an  omission  to  obey  .such 
an  order  as  a  contempt. 

§  304.  At  least  fourteen  days  before  the  time  appointed  for  holding  a 
term  of  the  court,  where  issues  of  fact  in  civil  or  criminal  causes  are  triable, 
the  clerk  of  the  court,  in  the  presence  of  a  judge  iherof,  must  draw  trom 
the  list  go  returned  by  the  a.<»sessors,  the  names  of  thirty-six  persons,  or 
Buch  other  number  as  the  court,  at  any  term  thereof,  directs,  to  serve  as 
trial  jurors.  The  drawing  must  be  conducted  as  prescril)ed  by  law,  lor  the 
iliawing  of  trial  jurors  by  a  county  clerk,  except  that  notice  thereof  is  not 
necessary.  A  list  of  the  names  of  the  persons  drawn  must  be  ceriiiied  by 
ihc  clerk  and  atter.ding  judge,  and  delivered  to  the  sheriff  of  Erie  county. 

§  305.  The  sheriff  must  thereupon  notify  each  of  the  persona  so  drawn, 
« prescribed  by  law  for  notifying  a  jiiror  drawn  to  attend  a  term  of  the 
circuit  court.  Before  the  first  day  of  the  term,  the  sheriff  must  tile  the  list 
*ith  the  clerk,  accompanied  with  his  return,  s|)eeifying  who  were  notilied, 
and  the  manner  in  which  each  person  was  notitied.  The  cleik  must  make 
the  Maine  disposition  of  the  ballots,  containing  the  names  of  the  jurors  who 
ba\eserve<l,  of  those  who  did  not  appear,  and  of  those  wlio  were  discharged, 
aj«  prescribed  by  law,  with  respect  to  the  circuit  court.  Each  juror,  attend- 
ing a  term  of  the  court,  must  be  paid  by  the  county  of  Erie,  the  same  com- 
penintion  as  a  juior  attending  the  circuit  court. 

^  306.  At  a  term  wbeie  issues  of  fact,  in  civil  or  cr\mma\  c?v.w^^^.,  wt^ 
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triable,  the  coort  nutf,  in  its  discreiioii,  iJireut  ndililioniil  juron  lo  b« 
fl-uiu  Hiiy  list  retiU'UeU  by  tbu  HHMSsuri-,  uud  reqiiirE  ibu  aliL'i'ilT,  or  h 
luun  ill  itileuil(iiii.'e  upon  llie  temi,  rurthiviili  lu  iiuiiiy  ilic^ni  lo  iiiioii 
it'  n  ]iei'9<iii  su  drjiwa  I'uuuut  bo  luiiuil,  llie  uourt  uiii)'  CMUdd  iiis  iidoi 
returned  lo  tbu  box. 

ARTICLE  FOURTH. 

PROVISIOHB  KXCLDSITKLV  IFfLICABLK   TO  TUK  CiTt  COOHT  OF  BaOOli 
t  307.  Court  cDUKisi»  ul  ttiree  ]udi;Hi ;  mid  >eaiMut«  (e  cli^rlc. 

chlcr-jiidge.  I  AID.  Cl«ik  may  ctui^.'  t.-t 

808.  CuBit  »iwiij«  open  ;  niiinber  of  all.  Sheriff,  etc..  to  iii(<fiii1  tu 

sen.  A|)|Hiiii uncut     of    dspDtj  cInEk  1U3,  IjiiiiiigniplieH. 

g  307.  Tlie  city  court  of  Brooklyn  consists  of  ilii-tv  judges) 
wtiuin  iniiit,  fi'om  time  lo  time,  us  a  viicniKty  occurE,  be  ippoiated  d 
judgu  uf  lb»  i:ourt,  as  piesn-ibed  in  llie  Uonstitiitloa. 

g  308.  The  court  is  alwa;!!  open  far  llie  tranAai'tion  of  nnf  b 
whiL-h  iiolLi:e  is  not  required  to  be  given  to  an  iidfej'ae  Burtj.     At  lenai !«» 
lurms  Ibereof,  for  tbu  tiiul  of  isauuii  of  luw  or  of  lacl,  tuuut  bu  ap|)alol«iJ 
to  be  Iield  iu  each  jear. 

§  3D9.  Ttie  Judges  of  tbe  court,  or  a  ninjoHty  of  tbem,  mat  appoint  u 
many  apeoial  dapniy-Lleriis  and  aaaintanta  in  tbo  clei  k'B  offii.'e  as  they  di-*" 
naceaaiiry.  Eacli  ulliuer  bo  appointed  iseutitlud  tu  u  salary,  fixed  and  tu  M 
paid  aa  prt."cribed  by  Un. 

g  310.  Tbe  cleik  oF  the  court  is  enlltlod,  in  addition  to  his  snlary.for 
nny  aervii'C  pcrfoi  med  bv  bint,  to  Lite  fee  alloned  by  !un  to  n  oounty  uiert,  . 
turaaimilarBOrvice. 

§311.  lam'd  i&lv.]  The  BberiS  of  the  county  of  Kir.gB,  lii!!  iiiid«r  - 
iberiff,  or  a  dcpuly-slwriff  ilefiguikLed  by  bini,  muiit  attend  eai'b  term  ur  lit-  , 
ting  of  the  uourt,  IE  a  deputy-ahui'iff  is  deaigtiated  U)  attend  lie  tjlmll  bn 
entitled  to  the  snme  coiDpanBation  us  is  olloned  by  Inw  to  mvsi-engKrB  u>^ 
atieudintg  upan  aaid  court  and  gbull  be  paid  in  tiie  suidd  nianuei'.  Tlw, 
judge  ur  judgeti  holding  the  lenn  uiiiy  reqiurc  luure  tliau  one  dcpuiy-ofirnll 
XI  attend  liliuuld  it  be  dwnied  neuessury, 

g  312.  Tbe  expeuBQB  of  '.he  court  are  u  county  cliaige,  and  iiiu9t  IM 
alluwed  and  paid  in  Uke  manner  as  otber  i.'ounty  nhargee. 

^  313.  Tlie  judges  of  tbe  coin-t,  or  a  majority  of  tbctu,  from  lime  to  liax 
must  appoint,  and  may  at,  pleasiirB  remove,  one  or  two  stanographers,  <•'  _ 
ibey  deem  it  neceiiBary  fur  Iba  business  of  the  court.     Eiii/h  at^nograpU''  j 
BO  Hppoinieit  is  entitled  to  a  salary,  fixed  and  lo  lie  pa>d   ua  prescribed  t? 
law.     He  rouHl  attend  each  term  of  th!  court, »  here  issues  of  fuel  itiuiril*  • 
criminal  luiuaua  are  triable.     If  two  slenograpberiareappuinled,  llio  jmigW  ' 
of  the  court  must  aaeigu  to  each  his  sh.ire  uf  the  businesd.     A  arenugniplKr 
,  nifiy,  with  the  ui'sent  ot  the  jiidgoa  of  tbu  court,  or  it  majority  of  UiMi. 
apiKjint  an  asBi«taut-ateiiOgrapher,  to  aid  him  iu  tbe  discharge  uf  bia  dallHi  , 
wbo^  couipensation  is  payable  by  the  aleuographer,  and  is  nut  a  comHfj  , 
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TITLE  IV. 

The  marine  court  of  tlu  city  of  New  York, 

1 314.  Marine  coart  a  coart  of  record.  $  327.  Orders,  etc.,  how  made. 

[Repealed  1877.]  328.  Clerk,  deputy-clerk  and    aseiPt- 

815.  Juri>Klictioi].  nnt9. 

31^  The  last  section  limited.  329.  Qeneral   daties  of  deputy -clerk. 

<tli.  Jurisdiction  in  murine  cauf^es.  380.  Special  deputy-clerks. 

318.  No  power  to  naturalize  aliens.  331.  Clerk   to  accoaut   monthly    for 

31U.  Bemoval    of  action   to  supreme  fees,  and  pay  over  tlie  same. 

court  from  marine  court.  332.  Stenographers. 

^.  Ju!«tices  ;  their  general  duties.  333.  Interpreter. 

321.  How  suspended  from  office.  834.  Id.;  penalty  for  misconduct. 

^.  Chief-justice ;   how   designated  ;  335.  Court   may   appoint  attendants, 

his  general  duties,  etc.  etc. 


3S3k  Justices  may  njake  rules.  336.  Interpreter  and  attendants  not  to 
8W.  Court  when   open  ;   justices  to  receive  fees. 

desii^ate    terms  ;    routine    of  837.  Suspension  of  an  officer  of  the  - 

basiness  at  the  teims,  etc.  court. 

325.  Terms,  where  held  ;  publication  338.  What  mandutcfi  may  be  executed 

of  appointments.  without  the  city. 

3%.  Justices    may    take    oaths,    ac-  339.  Direction  and  execution  of  man- 

knowledgmenls,  etc.  dates. 

§314.  [repealed  1877.]  see  section  2  ariie. 

^§315.  \am*d  187T.]  The  jurisdiction  of  the  marine  court  of  the  city  of 
Vew  York  extends  to  the  following  cases : 

1.  An  action  against  a  natural  person,  or  against  a  foreign  or  domestic 
corporation,  wherein  the  complaint  demands  judgment  for  a  sum  of  money 
^^^<,  or  to  recover  one  or  more  chattels,  with  or  without  damages  for  the 
^kiug  or  detention  thereof. 

2.  An  action  to  foreclose  or  enforce  a  lien  upon  real  property  in  the  city 
of  New  York,  created,  as  prescribed  by  statute,  in  favor  of  a  person,  who 
*"«8  performed  labor  upon,  or  furnished  materials  to  be  used  in  the  con- 
^tructioD,  alteration,  or  repair  of  a  building,  vault,  wharf,  fence,  or  other 
fracture ;  or  who  has  graded,  tilled  in,  or  otherwise  inipiwed,  a  lot  of 
^^nd,  or  the  sidewalk  or  street  in  front  of  or  adjoining  a  lot  of  land. 

3.  An  action  to  foreclose  or  enforce  a  hen,  for  a  sum  not  exeeding  two 
%Q8aud  dollars,  exclusive  of  interest,  upon  one  or  more  chattels. 

4-  The  taking  and  entry  of  a  judgment,  upon  the  confession  of  one  or 
*tiore  defendants,  where  the  sum,  for  which  judgment  is  confessed,  does  not 
*x«eed  two  thousand  dollars,  exclusive  of  interest  from  the  time  of  making 
^be  statement,  upon  which  the  judgment  is  entered. 

§  316.  The  jurisdiction  conferred  by  the  last  section  is  subject  to  the 
'oHowing  limitations  and  regulations : 

I.  In  an  action  wherein  the  complaint  demands  judgment  for  a  sum  of 
'^'wwy  only,  the  sum  for  which  judgment  is  rendered  in  favor  of  the  plain- 
^.  cannot  excee<l  two  thousand  dollars,  exclusive  of  interest,  and  costs  as 
^M;  except  where  it  is  brought  upon  a  bcmd  or  undertaking,  given  in  an 
•ttwn  or  special  proceeding  m  the  same  court,  or  before  a  justice  thereof; 
^lo  recover  damages  for  a  breach  of  promise  of  marriage  ;  or  where  it  is 
>  marine  cause,  as  that  expression  is  defined  in  the  next  section.  Where 
the  action  is  brought  upon  a  bond  or  other  contract,  the  judgment  mu.^t  be 
fortliosum  actually  due,  without  regard  to  a  penalty  therein  contained  v 
lod,  where  the  nioney  is  payable  in  instalments,  succcss\\e  «Le\\ow^  xckac^  \ife 
ftMight  for  the  watalmenUi  as  thoy  become  due. 


• 
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;•   .•  i,-»:  •..  .«— i'*^    ..,.    1- ^,  ,-*    Ts!— e.f.  t  Tipncat  cannot  be  ren- 
■  ■  -  ■      :    f       ■■  1  .:..:-   .■:  -. -l ".-".?.: lie  aggit-gaie  valua 

•- '    •  ■  :    ■  -    ■     r      -...■...„   j.i.  :t-S. 

t  •.'."?       7  ■-.*;  ..■.-.  :.t*  I.-.;  ;_•■;*■  J -.IOC  ^-f  an  aciicn  commoiced 

>;■       ■■•-•.     i-.-.:^'  .--■   i  _L  :.-*:f.:   _«  .>  re:i-:tft«riiiiiJTe  aipacity.    Bat 

>-  •-  :  :   -s-ti;  :ir  .-i-l-:  i.-.-n.  •.-..LTiLuiEg  an  action  apainrt 
J'  ■.,■■.■  ?'.'•::.•    '•  :r  r.   -■_■**;: -liij;  an  ex«n.-ut<ir  or  admioii- 
.  ;#  ,'.«:  '.*  ir  ,'::«:Li  :.:   ■;.  -:.  «.:  .:.  ::;  .i  i-umt  vliere  it  is  prescribed 
jii  ijj;^  a'  I  i.'.i-i  i.  ■.-'y;.:  .-Uu:,'.-*-  fj'.  ■!■•».•»-:!:-■.:■.•::  ii.aj  be  made. 

•/.  -117.  ']♦.';  f'/lj'/wir.ic  ''.-vio:*-  Jit  ?:;  .VJ  in  this  act,  marine  eaosee^ind 
III'-  'o'lM  |/«/"^«:-s-'r'5  I:.*:  ^^'.u*:  j=j:i=  :J-.ii'.ii  of  such  an  aeiiou,  as  the  supreme 
i.'iiiit  «»l  iJj<t  .-la'«: : 

I  An  .-M.'iion  in  lavor  oT  a  }K:rH>n,  V»elon:nng  to  a  vessel  in  the  mervbink 
»-.'-i-vi'-<-,  :j(^:iiii^t  t)i<'  own<rr.  ni;i-ii;r.  ijI*  cinjiuttniler  tiiereuf,  for  the  reasoiuibb 
vjiliji-  t)\  ■•<  ivi'"<->,  or  for  tli*.*  bif.'acli  of  a  contract  to  pny  for  services,  rend- 
I'n  «I  III  i«i  \n'.  xt'UiU'.ffA  on  lioiinl  of  the  vessel,  during  a  voyage,  wholly  or 
|iriiily  |M'i  tui'tiiiMi,  or  ini<:nd(;J  to  \ni  perforn^ed  by  it. 

V.    All  artioM  it:  I'avor  of  or  against  a  person,  belonging  to  or  on  board  of 

II  viv:<f|  III  i.lii*  iiiiM-ciiiint  si*rvi(:<*,  to  recover  damages  for  an  assault,  batteit, 

III  lilt  i*  iiii|iriHOiinii'nt,  (:onnniit(!d  on  board  the  vessel,  upon  the  high  setfl^ . 
Hi  III  n  plui-c  u'lilioiii.  ilx;  IInit<;<i  States. 

hill  tliitt  hiMiioii  (JiK'H  not.  confer  upon  the  marine  court  authority  topn>- 
i-iMiil,  111  a  nun  I  ui  iidniifiilLy  or  maritime  jurisdiction. 

■;  Jill.  Till'  i-ttiiri  has  nut,  nor  has  cither  of  the  justices  thereof,  po«S 
III  iiiiiiiiiili.-i'  an  ahiMi. 

•',  Jlu.  Till!  Mupii'uio  court.  Ill  a  term  held  in  the  first  judicial  dietrict|- 
iii.«\.  li\  .III  iiiili't  inuiliMit  aiiN  tinio  after  joinder  of  an  ist^ue  of  fact,  and. 
hi  Ikio  tilt'  in.il  ihricdt,  rciiuiM*  lo  itself  an  action  brought  in  tiie  uuiriM; 
tiMiM,  iiM  ilio  pin'po'>c  i>l  rt)ani;in>;  the  placoof  trial  thei'eof,  where  an  onkr 
liM  tt'ini»\.il  I.  lu.ulc  a*!  piv'-iMibctl  in  this  section,  tlie  place  of  trial  miutbf' 
t)i  ui.,«'xi  )>\  ihc  Mdite  oiiit  r  to  aii^^'.her  \H^unty.  and  the  sulMtequent  pruueed- 
u«».  \\u  I. lit  \\\WA  t'l'  I  he  N,\me  a-*  U'  tl»e  aetion  had  Ikhju  originally  brou^ 
\\\  ill,'  ..  -.viiv  .-.luu  riu'  pi\'\i'-ion>  01  stvtuns  three  hundred  and  fort^ 
to..  .  .,  !M'.!«,..x-.i  .u^i  ii«;j\  !-.\e  uui  '.V.-.w  lixiiuiiwl  and  forty-six  of  tliii 
I,.  \  u»  •'.»  ».••.'■•.,  j;-,",!  :x»  ;vv.:e\e  >'.:v".*.  .:Vi  .k;\>«,  and  to  the  proceed* 

I     .       .      ,         u«,.    ...v  ,,»/,;,;;    ;x^  ',.:»'   .V!'.  ox.'.  *.  ,'.^    \'     li.O  lUailUC    COUrt  W3S  ?!* 

»     v-o  '■.. .  .^  :'  .>.v  e;  ,.v  *\m:  .>  vvu«.  ar.i  a  justice  thereof  ii 

J  W  N  ".    ,'  .\'        ,v  -^  ^.*  .'f  <\  ;i:>:\.v*.  ojm?  of  whco 

...  s    .  .  :    .     •  X   o,  .  . -:   >s  :.m   3:i?  share  of 

s  s    .       ,  .     .-,      v-.-'f  .:  i.-e  .usiices  mitft 

.    /-•.i   ..:  :..e  moruing 
.  V  ...  ,\,-.-.  <w:.„i\.  a  puUie 

-  .  ,  .     .:  New  York 

V    ■     .     *.     ■      <  -'.ca.?  oi  tl* 

.-   «..       ..iJT  :obi* 

.  T.    ';.i<:   »-«»»»■ 

.  >...■;  :cL*rii»* 
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share  of  the  laLors  and  duties  appertaining  to  the  office;  or  is  ineiif>:ible  of 
pruperly  discharging  the  same;  the  (iovornor  in:iv,  in  his  diM'rctioii,  make 
an  order,  suspein ling  that  ^?.tite  from  tiu"  exerci.-e  of  liie  (imi<'>  ol  iiis 
office,  and  directing  that  his  i-onipcn^aliou  cea>e.  I^iich  an  order  nui?:!  le 
cite  the  grounds  U[)on  which  it  is  made  ;  and  it  remains  in  fone,  imjIcss  it 
injiouner  i^*voked  by  the  Governor,  uniil  the  iinal  adjournment  of  iht*  next 
se^itiioii  of  the  Legislatur>> ;  or,  if  the  JjCgislature  is  tlicn  in  ses>i«)ii,  uniil 
tbe  final  adjournment  of  that  session. 

§  322.  The  justices  of  the  court,  or  a  majority  of  them,  must,  from  tune 
to  lime,  as  a  vacancy  occurs  in  the  office  ol  ciiief-justice,  designate  tmv  o' 
tbtfii' Dumber  to  be  chiei-juMice.  A  ceriiticate  of  ihe  tlesignation,  un<li*i 
the  iiunds  of  the  justices  making  the  sante,  must  Ik?  tiled  in  ihe  oilire  ol  (he 
eierk  of  the  court.  The  person  so  designated  shall  be  chief-just iii*  (iiiniii: 
bis  term  of  office.  The  ctnef-justice  has  the  like  autliori(\,  uithin  die 
jurisdiction  of  the  court,  as  a  presiding  justice  of  the  supreme  court  ;  and 
wlieii  he  is  present  and  is  not  disqualiiieil,  he  must  preside  at  a  general 
term. 

^  323.  The  justices  of  the  couit,  or  a  majority  of  them,  niav,  from  time 
to  time,  establish  rules  of  practice  for  the  court,  not  incousi.-^tent  with  fliis 
act,  or  with  the  general  rules  of  practice,  eslabli>hed  as  prescribeil  in  ^ec- 
tioii  .seventeen  of  this  act.  The  iuiter  govern  the  practice  in  the  court,  as 
far  as  they  are  ap[)lioable  thereto. 

^  324.  The  court  is  always  open  for  the  transaction  of  any  business,  for 
which  notice  is  not  required  to  be  given  to  an  adverse  party.  The  ju>tic('s 
of  the  court,  or  a  majority  of  them,  fn)ni  time  to  time  must  a|>poi]it,  and 
may  alter,  the  times  of  holding  general,  special,  and  trial  terms  of  the  court. 
They  must  prescribe  the  duration  of  the  terms :  desi;;nate  the  trial  terms 
at  which  jurors  are  requiretl  to  attend  ;  and  assign  the  justice  or  jusii(  ts  to 
preside  and  attend,  at  each  of  the  terms  so  af>|iointeil.  In  case  of  the 
iDability  of  a  justi.e  to  i)reside  or  attend,  another  justice  may  preside  or 
attend  in  his  place.  Kach  trial  and  speeixi  term  must  be  held  by  (»ne  jus- 
tioe;  and  each  general  term  by  at  least  two  justices.  Two  or  more  g<'neial, 
qieeial,  or  trial  terms  may  be  appointed  to  beheld  at  the  same  time.  The 
concurrence  of  two  justices  is  necessary  to  pronounce  a  deci.^ion  at  a 
general  term.  If  two  do  not  concur,  a  re-argument  must  l>e  ordered.  The 
justices  holding  a  general  term  may  order  are-argument,  before  themselves, 
or  at  a  subsequent  general  tenn,  of  a  cause  heard  by  them,  or  at  a  previous 
general  term. 

^  325.  Each  term  so  appointed  must  be  held  at  the  city  hall  in  the  city 
of  New  York,  except  that  auxiliary  or  additional  parts,  for  the  transaciion 
of  juiy  business  S|)ecified  in  the  appointment,  may  be  held  elsewhere  within 
tile  city  of  New  York,  as  designated  in  the  a|>|)oiiitment.  An  apf.ointment 
insist  lie  published  in  two  newspapers,  published  in  the  city  of  New  York, 
at  least  once  in  each  week,  for  three  successixe  weeks,  before  a  term  is  held 
in  pursuance  thereof. 

§  326.  Each  of  the  justices  may,  within  the  city  of  New  York,  adininis- 
ter  an  oath,  or  take  a  deposition,  or  the  aeknowledpment  or  jji-oof  ol    the 
execution  of  a  written  instrument,  and  certify  the  san\e,  m  Wke  wvawyvv^v  vuA 
wiUi  like  authority  and  effect,  us  n  justkv  of  the  su\>von\e  eouvl. 

.6'S^7.  In  ;inmthn  br(m<rht  in  the  court,  an  order  caimwI  \h^  w.vwXo,  ».^\  v^ 
^yt  of  aa^ic/jineijt  gnnnci],  hy  ;„,  onieer,  other  l\um  a  yx^u^  ^' ^^^  ^^^ 
^rt;  and  encL  pvoviswu  of  this   act,  which   empoNvevs  aiv   oVVvcav,  vA\ 
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tli.'tii  u  ju  Ipe  uf  ihe  court  in  w]iich  .111  action  in  brought,  to  make  iin  order 
tlit;iviii,  iiiu.'it  \ms  coii:<tiue<l  as  being  exclusive  of  an  action  brought  intbt 
niuniit.'  court. 

^  328.  [fiin'f  \H'i1.\  The  i-ourt  has  a  cierk,  who  is  appomted,  and  mw 
l>e  scmovc'l.  at  plea^iuic,  b\  tljc  jnsiii»es  there<if,  or  a  nugority  of  them.  M'l 
niuht.  by  Si  wriiuHi  iustrunicnt  under  his  hand,  filed  in  bis  office,  app(Mnt| 
and  m;iy  at  plousui'c  wmove,  three  deputy-clerks  and  not  moi-e  than  toi 
unsistiiiits.  Tlic  clerk  is  res|K>nsible  for  the  faithful  diseliarge  of  his  dotr, 
\)\  oui'ii  deputy-clerk  and  each  assistant.  The  clerk,  each  dcpuly-clerk, 
and  (;acl>  as&istarit,  id  entitled  tu  a  salary,  fixed  and  to  be  paid  as  prescribed 
by  law. 

t5  329.  \am\l  1877.]  The  clerk,  and  also  each  deputy-clerk,  before  he  ^ 
enit-rs  uim)ii  the  duties  of  hisoffii'C,  must  subscribe,  and  lile  in  the  office  of  '^ 
tht!  clerk  of  the  city  and  county  of  New  York,  the  const itutionul  oath  of    s 
oH\vv.     The  [each]  dcpuly-clerk  has  all  the  powcj*,  and  may  jierfomi  allito 
dunes  <»f  the  clerk,  when  the  «>ffice  of  clerk  is  vacant,  or  at  the  clerk's  offlee 
wlien  the  cN'rk  is  absent   iherefi-oni,  or  at  a  term  or  sitting  of  the  court 
wiiicli  the  «lepuly -clerk  attends. 

^  330.  \ant\l  1877.]  The  cliM'k  may  designate  as  many  of  his  assisttnte 
as  the  justices  of  the  court,  or  a  majority  of  them,  deem  necessary,  us  special 
d«'puiy-clerks.  Kach  sikh'iuI  deputy-i'lerk  |)ossosscs,  in  the  absence  of  the ■ 
del  U  and  a  ileputy-clerk,  the  same  po'vers  as  the  clerk,  at  any  sitting  or 
teun  ot  the  court  which  ho  attends,  with  ivspect  to  tlie  buBinesa  tramwcied 
thereat. 

^  331.  \ani\l  1877.]  The  clerk  must  receive,  for  tho  use  of  the  city  of 
New  York,  ilu*  lifs  allowed  by  law.  lie  shall  not  perform  any  service,  for 
uliicli  a  tee  is  alUmiHl  by  law,  until  the  ice  therefor  is  paid  to  him.  He 
niii>i,  on  liie  lirst  day  of  eacii  nionili,  or  within  three  days  thereafter,  reo- 
iler  i«)  I  lie  comptroller  ot  the  city,  an  aci'onnt,  under  oath,  of  all  fecfl 
received,  diiivili  or  iiuiiixvily.  during  the  pi\H.*ciling  month,  by  him,  or  by  t 
itepuiN  eleik,  or  either  of  his  a>sistanis.  for  any  ofiicial  service;  and  be 
nui^i,  :i(  I  he  >:inio  tune,  pax  the  ."anie  into  tho  li-easury  of  the  city  of  Sew 
Yolk.  Wiien  the  return  and  pa\inent  atx^  so  n)ade,  the  clerk  is  entitled  to 
\eci  ixi'il  hi>  compensation,  tor  the  poiiinl  included  in  the  i-eturn.  lie  is  not 
eniitle.i  lo  conipen>.4iion  tor  a  poriiKl  tor  which  he  has  not  made  his  retarB 
auii  pa\nienl. 

5^  332.  [.:»■/./  IS77.|     T!:c  cVrk  of  tho  court  must  appoint  three  sten* 

oj;i  .ipiic!>  ot  the  com !.  ;»r.d  max  ;i!  puMMire  ivniove  either  of  them.  TIlC 
m>t..c^  oi  the  iivnt,  or  .1  n-..i;ornx  ot  ihen>.  !n\j>i  from  lime  to  time  assign 
c.«^ .»  ol  i!ic  >u'n»»i:j.»p.u'rs  ;,•»;»:)  a;  tlu*  tri.ji  teiins.  Kach  i^teiiographer  is 
c:i;.;\'.l  to  a  >.;1j»\.  t»\cd  an»i  to  be  pud  as  |  rcs^iiinM  by  law.     He  must 

a;iic..i  *Mv  .1  ic;  n»  .0  »\huh  he  ;>  ,j'»>;i;:ic,i. 

5;  v»JJ.  .'..'  IS". 7  1  rj'.c  K  !c:  N  0;  ;Vev>»'.;:;  :.o:^i  tin.c  to  time  must 
.r.;  *«  ..  \  .-.  :.  .i\  .■••.  "I'lc  •>'.:■  \'  .»-v>\c.  ..;■.  .  rV.x  ..'  ..ti  7;  i^  ur  of  iho  court, 
X*  .'  -  »..  .,M  :o  .1  >;'.;-.  V  :-.\.\.  ..' .:  ..»  -H  ^  ...i  .,>  •  ■^^,.:ll*i•^i  by  law. 
U  ;.•■.  I-  c-  .»  .  .  1;  ::;'ei'  "is  ,  :■',  ..!  ,.;..vv.  :  ^  V  -..x.  ^.:■.  ... : :  o.  .li.d  ti\»  in  the 
«■"...  .'.   ■.    .■  ».»»k  »»l   i'.;.'  V.  .\  ..;  .;  vss.   .»  .•'    \<  »\  \  * :  v.  •.   t«  v\>'..>litutional 

» •.  » .-..c      U*'  '■.  ■■" ■  .  .   X  .     .1  .■   X  «.,       ;,    •■  y.'  ;:;,.•  4- inirt.  where 

■   ^  ^'    •  ..-   .  -.     v>>  i.   v  .    ■  "^   ,.x  .  .    .   .'.•..■..  cr  .1  mijiiriiv  of 

.   .  «     ■«...,       \  . ..    .»      "^    .  .        ■  » . 

^  ooi.   I .,•..,•     \   ,•••        »         .   w  •. ,  •a.jk'Iv  inter* 

iw.^o  .  ■»  1 1  ...t  ..v.  "...In*..  *     ..•    .K.  .v,»»,N.   *  •  ."*.>»  Av«  -...e  c\>uri«  or  a 
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tice  thereof,  in  the  course  of  an  action  or  Fpecial  proceeding,  ho  id  guilty 
perjury. 

I  335.  [am'd  1877.]  The  clerk  of  the  court  mu8t  appoint,  and  nmy  at 
asore  remove,  as  many  attendants  upon  the  court  as  lie  di>ems  nccessisrv, 
(exceeding  thirteen.     The  justices  of  the  court,  or  a  majority  of  tliem, 

?re<^late  their  attendance.     Each  attendant  is  entitled  to  a  salary,  iixiMl 
to  be  paid  as  presciibed  by  law. 

1 336.  The  clerk,  the  deputy-clerk,  an  assistant  to  the  clerk,  the  offic-i:!! 
terpreter,  or  an  attendant,  shall  not  receive  any  fee  or  conlpcn^u(ioIl, 
eept  his  salary,  for  any  oflScial  service  performed  by  him. 

§337.  [amW  1877.]  A  justice  of  the  court  may,  by  an  instrunu-ut 
ider  his  hand,  suspend  a  stenographer,  or  an  ofliccr  specified  iii  the  hist 
clion,  for  a  period  not  exceeding  ten  days  from  the  liliug  thereof.  Such 
I  instrument  must  expresa^the  cause  of  the  tfusi)ension  ;  it  must  be  lileil 
the  office  of  the  clerk  of  the  city  and  county  of  New  York  ;  and  it  may 
ire?oked,  at  any  time  before  the  expiration  of  the  period  of  suspension, 
an  instrument  filed  in  like  manner,  under  the  hand  of  the  jiistico  who 
ecuted  the  first  instrument,  or  the  Inmds  of  a  majority  of  the  justices  of 
e  court.  Where  such  an  instrument  has  been  revoked,  the  officer  shall 
t  be  again  suspended  lor  the  same  cause. 

§338.  A  mandate  of  the  court  can  be  executed  only  within  the  city  of 
}w  York,  except  as  follows  : 

1.  All  execution  upon  a  judgment  rendered  therein,  for  a  sum  exceeding 
enty-five  dollars,  may  be  issued  out  of  the  court,  lested  in  the  name  of 
J  chief-justice  thereof,  to  the  sheriff  of  any  county,  wherein  the  judgment 
s  been  duly  docketed. 

2.  A  subpoena  may  be  served  within  either  of  the  counties  of  Richmond, 
ng.^,  Queens,  or  Westchester. 

3.  A  warrant  to  apprehend  a  witness  for  a  failure  to  obey  a  subpajna, 
y  be  executed  by  the  sheriff  of  the  city  and  county  of  New  York,  or  a 
rshal  of  that  city,  within  either  of  those  counties. 

i.  An  order  duly  made,  in  an  action  pending  in  the  court,  requiring  the 

•formance  of  an  act  by  u  party  thereto,  or  by  an  officer,  may  be  served 

an  a  person  bound  to  obey  the  order,  and  his  obedience  thereto  nuiy  h<i 

luired  in  any  part  of  the  State. 

5.  An  order  to  show  cause,  why  a  person  should  not  be  punished  for  a 

itenipt  of  the  court,  may  be   served   by  any  person   in   any  part  of  tlie 

ite. 

5.  A  warrant  to  apprehend,  and  bring  before  the  court,  a  person  charged 

:h  such  a  contempt,  may  be  executed  by  the  sheriff  of  the  city  and  county 

New  York,  or  a  marshal  of  that  city,  in  any  part  of  the  State. 

§  339.  In  an  action  brought  in  the  court,  an  order  of  arrest,  a  warrant 
attachment,  an  execution,  or  a  requisition  to  replevy  a  chatt  1,  must  he 
ccted  to  and  executed  by  the  sheriff.  Any  other  mandate,  whicli  must 
ve  been  directed  to  and  executed  by  the  sheriff  of  the  city  and  county  of 
!W  York,  if  it  issued  out  of  the  supreme  court,  may,  where  it  issues  out 
the  marine  court,  be  directed  to  and  executed  either  by  that  sheriff,  or  a 
irshal  of  that  city,  named  therein.  A  marshal  is  entitled  to  the  same 
58  as  the  sheriff,  upon  a  mandate  directed  to  him,  or  upon  the  Fcrvice  of 
>unimons ;  and  each  provision  of  law,  relating  to  the  execution  of  a  man- 
te  by  the  sheriff,  and  the  power  and  control  of  the  court  over  the  sheriff 
ecutiiig  the  same,  applies  to  the  marshal.     The  return  ot  a  ixv?lv^\\v\\  V^ 


§  328.  [am'il  1977.]  The  <'Oun  hsH  n  clerk,  vrbo  is  ii|>|«I]ite(l,  nnd  9 

boieinuveii,  M  pteiisuie,  bi  tlio  jiutlraa  l1iei'ei>f,o ntijni'llj  or  th?m.   i 

niUBt,  by  a  nritien  inBlruinenC   under  liis  h^nd,  filed  in  liU  office,  apji» 
and   may  Ht  pteuBDre  remove,  three  ilepuly-clerka  iiiiil  nut  mote  tlisn 
H9»istuu(it.     The  elerk  in  reaputisiblti  loi'  Ib4t  fnlthrul  disehucge  of  liia  iJeQ 
by  eauh  <iepaty-c]erk  nnd  eai^h  uBBistiiut.     Tbe  elerk,  ew.-h  depuij-clm 
Hud  eucb  iissistunL,  in  euLitled  la  u  ealury,  lixed  aiid  tu  be  p«id  aa  preaurib' 

^  329.  [am'd  1B1T.]  The  clerk,  and  also  ench  dejiuly-cterk,  beton  !« 
entpra  upuii  (he  dulieaof  hiuoffiL-c,  must  sahgeiibe,  atid  tile  in  the  oRiMaf 
the  i:1ei'k  of  the  cily  and  counly  of  New  Turk,  tlie  euDftilutiniiiil  oulh  m 
oBve.  The  [cnch]  deputy-ulurk  iina  ii)l  tbe  (nivcr*,  nnd  may  perform  all  tin 
duties  of  the  ularb,  when  the  oIBl'o  of  tlerk  is  viieant,  or  at  the  clerk's  uBm 
vheii  tho  dork  is  nbseiit  therefrom,  or  at  a  term  or  sitting  of  the  itiort 
whii'h  the  deputy-cleik  uttenrls, 

g  330.  (xmW  1B7T.]  The  clerk  iDHy  desijninte  us  many  of  hia  HsaletsnU 
ne  iha  justi<*»of  ibeomtrt,  or  n  in.ijoiity  of  them, deem  noecaaary,  us  spwlil 
Jepuly-flcpks.  Each  npeeinl  deputy-clerk  poaaeases,  in  the  abnoncB  ut  ibe, 
clerk  and  a  deputy-i'lerk,  tbe  Biinte  puivera  iia  the  ulcrk,  <i[  HnvHlcin^w 
lei  in  of  tbe  court  wbluh  be  aileuila,  with  I'cspiwi  to  the  buaiuess  tnuittcUtl 
tberout. 

%  331.  [oni'J  1B17.}  The  alerk  must  r«raive,  for  the  iiM  of  (liediyoF 
New  York,  the  fees  allowed  by  law.  He  aliall  not  perform  aiiv  scri'lce,  fM^ 
ivhieh  n  fue  ia  nlkiwnl  by  hiw,  until  tbe  fee  tlieivlur  Is  pnid'  10  him.  6^ 
must,  OD  the  Brat  day  of  each  month,  or  within  three  dnyat)ieiviiftcr,raii-' 
der  lo  tlie  eoinplroller  of  the  ciry,  an  nceoitnl,  under  oath,  of  idl  fetf 
received,  directly  or  luitirevtly,  during  the  precedhig  month,  hy  him.  or  bj  a 
deputy-clerk,  or  either  of  hia  usaiataiit)',  for  any  official  service;  anil  1* 
mudt,  at  llie  siime  tinie,  pay  l)io  same  into  (be  trmsui'y  of  tbe  city  nl  Na* 
■yurk.  When  the  return  and  pajintnt  nre  so  made,  the  clerk  i»  eiitiileil  m 
received  his  uomiienaslioii,  fur  iho  period  ineludcd  ill  the  return,  [le  ii  iM 
GDtilled  tu  uoiupeusutiuu  for  u  period  fur  wbich  be  hii!i  nut  inude  his  reium 
and  pxymeDt  * 

g  332.  [nmWIsn.]  The  clerk  of  the  court  must  nppnint  three  Blro- 
Ogriipliera  of  the  court,  mid  may  at  pleasure  remove  either  of  them-  Tl« 
juatii-es  of  the  court,  nr  a  majority  of  them,  must  from  litno  to  time  af^ga 
each  of  Ibe  stenogruphera  loduty  at  the  trial  terms-  Kach  Blcriogiaplmr  \i 
entitled  to  a  saliry.  fixed  and  to  be  paid  as  preaerilied  by  lutv.  He  laaal 
attaud  eaeli  ii-tiu  to  nhiel]  be  is  ussi);iiud. 

§333.  [uni'i/ 1877.1  The  clerk  or  tbe  court  from  time  to  lime  uiuft 
appoint,  aiiit  niBT  at  pientmrc  remove,  an  ufHciul  iii1er|ii'e(er  uf  the  court, 
who  ia  entitled  tu  n  aalnrr,  Qxeil  and  to  be  ptiid  as  jii'UBci'ibcd  hy  It*. 
Bafvre  auteriiig  upoo  liis  uHieial  duties,  he  innst  eubaiTiiie,  ind  file  iD  lb' 
ottue  of  the  dork  of  the  cily  and  eounty  of  Ke<r  York,  the  CuuKiitiitlonat 
,  oMh  ef  office.  He  muit  attend  any  trial  orspeciiil  term  of  the  court,  nhen 
I  Mil  ferrliw  ntv  requtred ;  nnd  tbe  juaticca  uf  the  court,  or  a  mnjurity  of 
'*— I,  nmy,  by  order,  reguLitt  ' "-    "      ' 

W*  II  tlie  offlciul  interpreter  kiiow'ms,\5  avii  w'\U«\\'),\atai&i  i 
'■      eviiieOKe,  matter,  or  ibiiig,  belwecn  ^  »ii.i««a  *b4,  ^^  tr— 
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iufitice  thereof,  in  the  course  of  ao  action  or  special  proceeding,  ho  is  guilty 
of  peigury. 

§  335.  [ani'd  1877.]  The  clerk  of  the  court  must  appoint,  and  may  at 
pleasure  remove,  as  many  attendants  upon  the  court  as  he  deems  necessary, 
not  exceeding  thirteen.  The  justices  of  the  court,  or  a  majority  of  them, 
va^  regulate  their  attendance.  Each  attendant  is  entitled  to  a  salary,  fixed 
and  to  be  paid  as  presciibed  by  law. 

§  336.  The  clerk,  tlie  deputy-clerk,  an  assistant  to  the  clerk,  the  official 
ipterpreter,  or  an  attendant,  sliall  not  receive  any  fee  or  compensation, 
except  his  salary,  for  any  official  service  performed  by  him. 

§337.  [am*c?  1877.]  A  justice  of  the  court  may,  by  an  instrument 
under  iiis  hand,  suspend  a  stenographer,  or  an  officer  specified  iii  the  last 
seciion,  for  a  period  not  exceeding  ten  days  from  the  filing  thereof.  Such 
an  instrument  must  express^ the  cause  of  the  suspension  ;  it  must  be  filed 
in  the  office  of  the  clerk  of  the  city  and  countv  of  New  York  ;  and  it  mav 
be  i-eroked,  at  any  time  before  the  expiration  of  the  period  of  suspension, 
by  an  instrument  filed  in  like  mauLor,  under  the  hand  of  the  justice  who 
executed  the  first  instrument,  or  the  hands  of  a  majority  of  the  justices  of 
the  court.  Where  such  an  instrument  has  been  revoked,  the  officei' shall 
Dot  be  again  suspended  for  the  same  cause. 

■§  338.  A  mandate  of  the  court  can  be  executed  only  within  the  city  of 
^ew  York,  except  as  follows  : 

1.  An  execution  upon  a  judgment  rendered  therein,  for  a  sum  exceeding 
twenty-five  dollars,  may  be  issued  out  of  the  court,  tested  in  the  name  of 
tlie  chief-justice  thereof,  to  the  sherifl  of  any  county,  wherein  the  judgment 
^a«s  been  duly  docketed. 

^2.  A  subpoena  may  be  served  within  either  of  the  counties  of  Richmond, 
^'i^g-^t  Queens,  or  Westchester. 

3.  A  warrant  to  apprehend  a  witness  for  a  failure  to  obey  a  subpoena, 
^ay  be  executed  by  the  sheriff  of  the  city  and  county  of  New  York,  or  a 
Marshal  of  that  city,  within  either  of  those  counties. 

i  An  order  duly  made,  in  am  action  pending  in  the  court,  requiring  the 
IHrforniance  of  an  act  by  u  party  thereto,  or  by  an  officer,  may  be  served 
^pon  a  person  bound  to  obey  the  order,  and  his  obedience  thereto  may  be 
*^uired  in  any  part  of  the  State. 

6.  An  order  to  show  cause,  why  a  person  should  not  be  punished  for  a 
^ntempt  of  the  court,  may  be  served  by  any  person  in  any  part  of  the 
^Ute. 

^'  A  warrant  to  apprehend,  and  bring  before  the  court,  a  person  charged 
*'th  sueli  a  contempt,  may  be  executed  by  the  sherift  of  the  city  and  county 
^f  Xew  York,  or  a  marshal  of  that  city,  in  any  part  of  the  State. 

§  339.  In  an  action  brought  in  the  court,  an  order  of  arrest,  a  warrant 
^f  attach ment,  an  execution,  or  a  requisition  to  i-eplevy  a  chatt  1,  must  be 
^••t?ctcd  to  and  executed  by  the  sheriff.     Any  other  mandate,  which  must 
^^e  been  directed  to  and  executed  by  the  sheriff  of  the  city  and  county  of 
"cw  York,  if  it  issued  out  of  the  supreme  court,  may,  where  it  issues  out 
^tlie  marine  court,  be  directed  to  and  executed  either  by  that  sherifip,  or  a 
•"^rshal  of  that  city,  named  therein.     A   marshal  is  entitled  to  the  same 
'^  n  the  sheriff,  upon  a  mandate  directed  to  him,  or  uyjou  XW  ^e\\\t^  <al 
Jsominons ;  and  each  provision  of  law^  relatirjg  to  t\ie  ex^^euWow  ol  w.  twwlv-; 
^ie  by  the  sheriff,  ami  tiie  power  nnd  control  of  the  covwl  ovcv  \\\^  ^\\vbTv^ 
''fnifug  the  same,  appiies  to  tbe  marshal.      The  roturrv  ot  ^  m«k:cA\^\  ^.^ 


/  / 


n:V     >-7f.:>  ^^S46-S68 


-,'.  346.  7. '.^  •*-.•■■■  i.  -.'*-.  i  -  :  ■  ?-•:-.  :  :->:«•:■  2z.  as  prescribed  in 
'     ■  •  ■  =-    .  v-  •. ,-.     -.    ..    ..>      •   .      .•_     :.:._.•   :     >.;:.  a  piucess,  pruris* 

•  •  :  ■■^  -■  .  -  "•  :  -.  --.:■:::  .*  :.z.  *ji  reirognizance 
i.  '■'  •  .  .  o  -,-  .  :•  ».T-..  _;:.:-:.  -■-•_.  e-. ...  vf  uhu-h  euutiuUi'S  to 
:..'  '■'  -  ..-:  ■  -.  -.'  i  .  •:':  '.  i?  .:  " ..  ■:  :•.  r..'.- &\  l.ad  not  been  made. . , 
V.  :.t  I  ,  V  -  i:  ...  .  •..-..  -'...-.:.'.  :'.  r  -e:e:.ia:.:  in  the  supivme  i.*ourt 
\.t'  '.'.,';  -.•:.«:«■??':.:.  %.•  &  --'.v.lrr  17.  : '.v  •..--•.J  o.'urt  would  have  had,  if 
t»i«;  •■*'  '..o:.  '/f  .-:a;.  ..  ;  r-^.-.-rr ;.:.„■  .. .-  rri-i!:.^:  i^.crein. 

•'  347.  -A  'O'i'i*?  ro':r:  :j  i-  v.»^er.  ir.  iii  action  or  special  proceeding  of 
wh.'ii  ii  li:»-  jjii-'Ji«:iioi».  !o  !"::.^  ii?  r:»>:v^*  and  uthcr  mandates  into  iny 
ro'inty  of  fh';  Stat«r.  for  -trv -.o  or  t?xoo-;liun.  and  tJ  enforce  obedieooe 
fji'-n'to,  «jrii  Ijkf;  fi'iu*.-!  hiA  ai;  ::•:>:  i:y  u«  the  supreme  court. 

'/.  348.  Wlifir.'  u  (-o<:!<ty  rrnxt  lui?  jiuiodiction  of  an  action  or  a  special 
|iro«:i'<'(liii^'  it  po.->(':- :?*.'>  tfie  ^alllt'  jun»dii-iion.  power  and  authority  in  and 
ovfi-  t.h'-  -.iii]c,  Mild  ill  the  oui&e  ot  tlie  proceedings  therein,  which  the  60- 
prciin'  court  |Ki-.>e:i.->(.'H  in  a  like  ca^c ;  and  it  may  render  any  judgment,  or 
^niiii  I'iih'T  party  any  rr*lief,  whicli  the  ^l)p^enle  couit  might  render  or  grant 
ill  II  lil(<-  <'>i-<*,  .'iiid  may  enforce  its  man  elates  in  like  manner  as  the  supreme 
coiiit.  And  th(;roiiiity  jiidiie  possesses  the  same  power  and  authority,  m 
tin*  lift  ion  or  HpiH-iiil  procceihn^,  wliich  a  justice  of  the  supreme  court 
ptmschscH,  ill  a  like  action  or  Hi)eci<il  proceedmg,  brought  in  the  supreme 
coiM'L. 

^,  349.  Tlif  coniity  judge  also  possesses  the  same  power  and  authority, 
ill  II  y|M'(iiil  proccciling,  which  can  be  lawfully  instituted  before  him,  out  of 
roiiii,  wliM'ii  M  jiisiicu  of  the  miprcme  court  possesses  in  a  like  special  pro- 
I- lii));,  in.stiliiU'd  Ixifure  him  in  like  munuev.  , 

^*  350.  l^poii  tho  iipplioiition  of  a  person,  who  has  been  fined  by  a  court, 
or  ol  11  priMiii  wh(iM(*  roi'ognizancc  hns  become  forfeited,  or  of  his  suretf, 
tliiM'oiintv  «'i)urt  of  tlir  county  in  which  the  term  of  the  court  was  held, 
whcir  I  lie  line  wiiM  imposed,  or  the  recognizance  taken,  may,  except  bi 
nthiMwisc  prcKcrilMMl  in  tlio  next  section,  u|H>n  good  cause  shown,  and  upon 
Miih  iiM'Mis  lis  it  deems  just,  make  an  order,  remitting  the  fine,  wholly  or 
piirtlN,  or  tite  titrfeiture  of  the  recognizance, or  pait  of  the  penalty  thereof; 
•  >r  it  iiiiiN  discharge  the  reiogni/aiico.  If  a  tine  so  remitted  has  been  paid, 
the  eotir.iN  tve.isuier,  or  itiher  oflicor,  in  whose  hands  the  money  remaina, 
)uii-t  pii\  the  same,  or  the  part  remitted,  according  to  the  order. 

j';  M\\.  The  last  section  iKm^s  not  authorize  a  oiwnty  court,  to  remit  any 
p.»\i  ot  .1  tiue.  exeeedisij:  two  iiundred  and  fifty  dollars,  imposed  by  a  court 
o1  e\.M  .^^l^^  teriuiner,  or  a  ct^vnl  i»f  sessioii>.  upon  a  conviction  for  a  criui- 
m.il  otKn»e.  o»  a  tine,  to  ;in\  ,r.uo;n\i.  in)po>cd  by  a  court  upon  an  officer 
Ol  o\ae\  |v;m»m.  toi  i\\\  :u  ni:d  tonjenrpt  ot  court,  or  for  di;sol)edience  to  it! 
•.M,», , -H^  xM  o-.lw".  nMe.,:,\u^ .  o:  ;o  ".ov..^:  oi  0!>cl-.ari:e  a  rei-ognizance,  taken 
■!;  »;- ,  ,«;;n;\  to;  •.;•,' ;'.vv*'-'*->"-*'^' *'■  ,i:\;  ^o■.l  in  a^iolhe^  county.  In  the 
;..;,■;  ,  .•■,'.  \'..c  v.>w,-  o;  -.••.*.,.  •  c  ov  .v..-v'/;rj;i:ii:  ;  ho  rev^ognizance  is  vested 
;.'.  .   ,•  »,'....;*  »,',:• .  ,1   ..  e  » ^.    ..  ■•» :  :*'..  ::  i  ix-':'sou  is  Ltound  to  appear. 

.^  »«>.?.    \  .' »   ..:■..< -r*. -.Ivi  in  iho  last  section  bnl 

..  .    .  -  ,  ■    -i   ::."«  o.v.iri  deems  reason- 

-      ..;.«■.-,..:  .-. -.VA.ani  until  hchiiB 

,      ,   .  V  ...  ...■.■:■  ,.-.*  \;>  "v^s'.^v  >^  «5!^v 

\  .  ;  .  •.  ::.-^\  s:.'«v5%mv**. 
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iforesaid,  or  who  ia  an  infant ;  or  for  the  sale  or  other  disposition  of  the 
real  pruperty,  sikuated  within  the  county,  of  a  domestic  religious  corpora- 
lion. 

341.  For  the  purpose  of  determining  ihe  jurisdiction  of  a  county  court, 
in  either  of  the  cases  specified  in  the  last  section,  a  domestic  corporation  or 
joini-stock  association,  whose  principal  place  of  business  is  established,  by 
jr  pursuant  to  a  statute,  or  by  its  articles  of  association,  or  js  actually 
lociiteil  within  the  county,  is  deemed  a  resident  of  the  county,  and  personal 
iervlce  of  n  summons,  made  within  the  county,  as  prescribed  in  this  act, 
>r  personal  service  of  a  mandate,  whereby  a  special  proceeding  is  com- 
menced, made  within  the  county,  as  prescribed  in  this  act  for  personal 
service  of  a  summons,  is  sufficient  service  thereof  upon  a  domestic  corpora- 
tion, wherever  it  is  located. 

342.  [am\l  1877.]  If  the  county  judjre  is,  for  any  cause,  incapable  to 
let  in  an  action  or  special  proceeding,  pending  in  the  county  court,  or  be- 
fore him,  he  must  make,  and  file  in  the  office  of  the  clerk,  a  certificate  of 
the  fact;  and  thereupon  the  special  county  judge,  if  any,  and  if  not  dis- 
qualified, must  act  as  county  judge  An  that  action  or  special  proceeding. 
Upon  the  filing  of  the  certificate,  where  there  is  no  special  county  jud^c,  or 
the  special  county  judge  is  disqualified,  the  action  or  special  proceeding  is 
removftl  to  the  supreme  court,  if  it  is  tlien  pending  in  the  county  court ;  if 
it  is  pending  before  the  county  judge,  it  may  be  continued  before  any  jus- 
tice of  the  supreme  court  within  the  same  judicial  district.  The  supreme 
court,  upon  the  application  of  either  party,  made  upon  notice,  and  upon 
proof  that  the  county  judge  is  incapable  to  act  in  an  action  or  special  pro- 
Deeding  pending  in  the  county  court,  may,  and  if  the  special  county  judge  is 
jIso  incapable  to  act,  must,  make  an  order  removing  it  to  the  supreme  coui-t. 
Thereupon  the  subsequent  proceedings  in  the  supreme  court  must  be  the 
same  as  if  it  had  originally  been  brought  in  that  coiirt,  except  that  an 
pbjeetion  to  the  jurisdiction  may  be  taken,  which  might  have  been  taken 
in  ibe  county  court. 

§  343.  The  supreme  court  may,  by  an  order,  made  at  any  time  after 
joinder  of  an  is.<»ue  of  fact,  and  before  the  trial  thereof,  remove  to  itself  an 
Action,  brought  in  a  county  court,  under  subdivision  second  or  subdivision 
ihird  of  the  last  section  but  two,  for  the  purpose  of  changing  the  place  of 
trial  thereof.  Where  an  order  for  removal  is  made,  as  prescribed  in  this 
Wction,  the  place  of  trial  of  the  action  must  be  changed  by  the  same  order 
to  another  county ;  and  the  subsequent  proceedings  therein  must  be  the 
■tnie,  as  if  the  action  had  been  originally  brought  in  the  supreme  court. 

§34l4i  An  order  of  removal,  made  as  prescribed  in  either  of  the  last  two 
K^aions,  takes  effect  upon  the  entry  thereof  in  the  office  of  the  county 
clerk.  Where  the  order  directs  that  tlie  action  be  tried  in  another  county, 
the  clerk  with  whom  it  is  entered,  must  forthwith  deliver  to  the  clerk  of 
that  county,  all  papers  filed  therein,  and  cortifiecj  copies  of  all  minutes  and 
Mitries  relating  thereto ;  which  must  be  filed,  entered,  or  recorded,  as  the 
case  requires,  in  the  office  of  the  last  mentioned  clerk.  The  provisions  of 
Mction  two  hundred  and  seventy-one  of  this  act  apply  to  an  appeal  taken 
from  8uch  an  order. 

§  346.  An  order  to  stay  proeeedings^  for  the  piivpofie  ot  ?i^oyv^\w^  vvsv 
^finrtunitr  to  make  the  npplicHtion   for   removal,  \\\a\   \)C  \wv\^^  V»n'  ^^^^ 
mp'Jud-e^orbva  judge  natborized   to   make  8uc\\ -aw  oyOl^x  \u  VXve  «i^- 
^  court  and  with  like  effect  and  under  like  circumataucea. 


•^ai 


an  iwtian  or  specinl  prouesiimg,  as  pruecrilied  In 

have  Ihe  suuie    v^iiniin  .r..  I   '  :.  '  <i.<<''ii>  ImiI   irrji  hivii  niuik'. 

Ims  ihe  suma  uffoi:!,  :i-  ii  -iirr,'ii..<     i  i    1 1 uursri  lunrl  imjuIi]  liuvo  li^.J,  i( 

the  Ai^tion  r>f  fipeciiil  pruci^Jing  IjjiiI  remuiiiLHt  ihereiD- 

g  347.  A  conniy  conrt  bna  power,  in  an  aolion  or  apeid]il  proceeding  o( 
nlik'l)  it  bna  juriadivtiun,  Co  send  its  proreait  ntid  olbcr  inanduleB  intu  mij 
codiitf  oF  tlie  Bute,  fur  nervioc  or  cxci^uiion,  nod  lu  enFurt'e  obeilwuM 
LlierelD,  wiih  like  power  mid  autliority  ib  ibe  aupreme  eourt. 

%  348.  Wbere  n  counl)'  roml  lins  jirrisdiction  qf  an  aclion  or  a  »pe«i»l 
'[iroeeeding,  it  poaaesses  the  name  juiiadiction,  pover  iind  authorit]'  in  ud    ' 
iirer  tbo  eiime,  and  iu  Che  uoiiisa  of  the  pnK.-eedia};a  tharein,  wliicb  Ihe  su- 
preme CDUi  t  puBseseee  in  h  like  e;iae ;  and  it  niaj  render  en?  jud(;iiien^  b( 
grant  either  pftrC;  unv  relief,  vhldi  ttwmipreme  court  miglit  render  or  grant    ' 
ill  n  irltu  ease,  and  Dray  entorte  ICa  mnniiales  in  liko  mnnner  as  the  saprflBie    ' 
coiii't.     And  llie  conntj  judue  pueaeriaes  the  eimo  power  nnd  authonty,  in 
tbu  aLllim  or  spei;ial   praceeiliti^;,  whii!ii   n  JH^tiuc  or  the  supreme  ciHin    ' 
pusseuseB,  in  a  like  action  or  special  proceedmgi  brought  in  the  supreml 

§  349.  The  county  judge  also  poE^esHes  the  same  power  niid  authoril;, 
in  a  eper^uil  pi'occeiliiig,  nliicb  can  be  luw[iiily  inaiituied  before  liim,  out  of 
court,  which  a  justice  of  tlie  Bupi'eine  court  poa^e^sea  in  a  like  special  pro- 
ceeding, instltuied  before  him  iu  like  inuuuer. 

%  360.  tjpou  the  npplicntioii  of  a  person,  who  hna  been  fined  hj  a  court, 
or  of  a  person  whose  I'ecognizAoce  has  becnnia  forfeited,  or  ol  his  saretji 
the  couiitv  cuuL-t  uf  the  county  in  w^lvh  the  term  of  the  ooort  wna  held,, 
where  the  flue  was  imposed,  or  tlio  rei<ogni/.once  tuken,  ina.T,  etnpt  ■■ 
otherwise  preauribed  in  the  next  seciiou,  upon. good  cause  ahuwn,  and  tqwn 
such  terms  as  it  ilcemti  just,  make  sn  order,  remiilin<;  the  line,  wholly  or  ■ 
partly,  or  the  forfeiture  of  the  recognizance,  or  part  iif  Ihe  penalty  thereof; 
or  it  may  discharge  Che  recoguisunce.  If  a  &nc  a'>  remitted  liua  been  palil, 
the  lioanty  ti'essurer,  or  olhcr  officer,  in  whose  hands  the  money  remuint, 
must  pay  the  same,  or  the  part  remitted,  accoitling  to  the  order. 

§  3B1.  The  Ust  section  does  nut  authorize  a  county  court,  to  remit  ttij 
part  of  a  Snc,  exceeding  two  hundred  and  Hfty  dolliirs,  imposed  hy  a  cooit 
of  oyer  and  terminer,  or  a  court  of  sesiiianH,  upon  a  conviction  for  a  criiu- 
inai  offence ; ,  or  a  fine,  to  any  lunomit,  impused  by  a  conn  upon  an  officer 
or  other  person,  for  an  uctual  contempt  of  court,  or  for  disobcdieuce  to  itl 
process,  or  other  mandate  ;  or  to  remit  or  discbargo  n  recogniHincc,  takes 
iu  ilsumnty.  for  the  appearance  of  a  person  in  another  county.  In  tb( 
latter  case,  the  power  of  remitting  or  diacharging  ihc  ii-coyniZHnce  is  ve*(d,  i 
in  the  oouuly  court  of  the  county,  in  which  the  pei-soo  la  hounii  to  appeff. 

g  362.  An  application  for  an  order,  as  prescribeil  in  the  tost  tieocian  bM 

one,  cannot  be  iicard,  until  such  notice  thereof  as  the  court  doeois  reiMlt' 

ab/e,  bas  been  given  to  llicdiBlrio'.-attonwj  of  the  county,  and  unlil  hehal 

And  an  oppaniinily  lo  cxnniine  the  mauet,  a\i4  pve^iue  to  www.  ijie  a    ^^ 

oatJon.     .iiid  upon  granting  bucU  nil  oviler,  Uw;  covirt  iOMWi»,\«W)t""ra 

w  «  co„dit;i,m  /"condition]  tliereot,  llie  pnvmem  «l  W*  <»»\»>^ W 


Lbheapii^^ 
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p"  '  8.  The  people,  or  those  from  whom  ihey  claini,  hare  received  the  rvwtA 
IpmI  profits  uf  tiie  real  property,  or  of  suiiie  purt  liierouf,  wiihin  llie  saiiie 
Pllriod  of  time. 

r .  8  363.  An  action  shall  not  be  brought  for  or  with  respect  to  real  pi op- 
'9tt\f  by  a  person  clainjiug  by  virtue  of  IftUMS  patent  or  a  grant,  Irotii  ihe 
Stepie  of  the  State,  uulesii  it  rai«;ht  have  been  niumtaiucd  by  the  pi*u|)le,  as 
^'eseribed  iu  this  title,  if  the  patent  or  grant  had  not  been  i^^•uud  or 
'ttade. 

'C    i  364.  Where  letters  patent  or  a  grant  of  real  property,  issued  oi-  made 

|9^  the  people  uf  the  State,  are  declared  vuid   by  the  determination  ul' a 

-^DiDpetent  cuurt,  rendered  upon  an  allegatiun  of  a  fraudulent  su;;^e>ii(>n  or 

'concealment,  or  uf  a  forfeiture,  or  mistake,  or  ignorance  of  a  nuiterial  fact, 

p^  wrongful  detaining,  or  defective  title  ;  nu  action  of  ejectmenl,  to  recover 

l^'tbe  premises  in  question,  may  be  i.*onimenced,  either  by  the  people,  or  i)y  a 

MlHequeut  patentee  or  grantee  of  the  same  premises,  his  heirs,  or  assigns, 

vithio  twenty  years  after  the  determination   is  made ;  but  not  after  tiiat 

period. 

§  365.  An  action   to  recover  real  property,  or  the  possession  thereof, 

^jnimot  1)6  maintained  by  a  party,  other  than  the  people,  unless  tlie  irlaintiif, 

I  lis  Hucesior.  predece:s.sor,  or  grantor,  was  sei/ed  or  possessed  of  tlic  proin- 

Ims  in  question,  within  twenty  years   befure  che  commencement  of  the 

:  aetiou. 

§  366.  A  defence  or  counterclaim,  founded  upon  the  title  to  real  prop- 
crty^  or  to  rents  or  services  out  of  the  same,  is  not  effectual,  iiiiless  the 
person  making  it,  or  under  whose  title  it  is  made,  or  his  ancestor,  prede- 
Cfcwor,  or  grantor,  was  seized  or  pos.«essed  of  the  premises  in  (luc.^iioa, 
vitbin  twenty  years  before  the  committing  of  the  act,  with  respect  lo  which 
it  is  made. 

§  367.  An  entry  upon  real  property  is  not  suflficient  or  valid  as  a  cluiin, 
unless  an  action  is  commenced  thereupon,  within  one  year  after  ilie  making 
thereof,  and  within  twenty  years  after  the  time,  when  the  righc  to  make  it 
descended  oi-  accrued. 

§368.  In  an  action  to  recover  real  property,  or  the  possession  rliereof, 
the  person  who  establishes  a  legal  title  to  the  premises  is  pr?sunied  to  iiave 
been  possessed  thereof,  ivith'n  the  time  required  by  law  ;  and  tiie  ocnipa- 
tionof  the  premises,  by  another  person,  is  deemed  to  have  been  under  and 
insubordination  to  the  legal  title,  unless  the  premises  have  been  held  and 
possessed  adversely  to  the  legal  title,  for  twenty  years  before  the  coninience- 
nient  of  the  action. 

^369.  Where  the  occupant,  or  those  under  whom  he  claims,  entered 
into  the  possession  of  the  premises,  under  claim  of  title,  exclusive  of  any 
other  right,  founding  the  claim  upon  a  written  instrument,  as  being  a  con- 
veyance of  the  premises  in  question,  or  upon  the  decree  or  judgment  of  a 
winpetent  court ;  and  there  has  been  a  continued  occupation  and  posses- 
sion of  the  premises,  included  in  the  instrument,  decreo.  or  judgment,  or  of 
some  part  thereof,  for  twenty  years,  under  the  same  claim  ;  the  |)]enii>es  ^o 
included  are  deemed  to  have  been  held  adversely :  excei)t  that  \Yiiere  they 
consist  of  a  tract,  divided  into  lots,  the  possession  of  one  lot  is  not  deeujcd 
a  possession  of  any  other  lot. 

§  370.  For  the  purpose  of  constituting  an  adverse  \msse^sw\\,  b\  ^  vv^v- 
Bon  claiming  a  title,  founded  upon  a  written  instrumenl,  oy  'a  '^vsiv^^^vvi^wX  w 


decide,  Innd  is  lieemed  to  have  tieeo  posaeaeed  und  occupied  in  eilber  ol  Ibi 
follawlni;  uu£ea  ; 

J,   Wliei'e  it  has  beea  ususUy  cultivated  ur  improved, 

».   WhHiTi  it  hiis  l«cu  proietled  by  n  BUbiiautial  iiicioaiire. 

9.  Where,  Hllhaagli  not  inolased,  it  Iina  tieen  used  for  tlte  anppiv  ot  (uti, 
or  of  r«iii!ing  tinitiei',  eitber  tor  ibe  purposes  uf  liual>undc;,  or  fuv  Iliuocdi< 
nupy  use  of  the  otcnpaiit. 
,  Where  ■  kiiowu  fnini  or  a  single  lot  has  bepti  partly  improTed,  the  poilJoii 

of  the  furm  ui'  lut  tbut  iui&  Wen  left  nut  cleared,  or  nut  iricloaed.  uii'unilnj 
10  tlie  usual  eourfe  uud  cuitoni  of  thu  ndjoining  L-ounlr;,  n  deemed  ui  lintt 
tieen  uucapied  ior  llie  anme  leagtli  ot  time,  u  the  part  impitiFeil  tid 
uulUvatBd. 

§  371.  Whttre  tii*re  hna  been  an  actu  il  cominiied  occuputioci  (( 
premises,  under  n  ulidni  uf  title,  exchiiiive  of  11113'  utiier  rigbt,  but  not 
founded  u])oij  n  wnlteii  iuw  I'unieut,  ur  il  juJgaieot  or  decree,  tlie  premisd 
BO  ■L'tuall}'   occupied,  and  uo  utbers,  are  deemeij  tu  have   been  lield  aj' 

g  372.  For  the  purpose  of  constituting  sn  adTerpe  possession,  by  a  per- 
t)uu  L'iiiiiDiug  title,  uuc  rounded  upuu  u  written  inalrumeut.  or  u  jadgmenltlt 
deci'iw,  land  is  defnied  lu  base  hreu  posEfesseit  uud  oceupied  in  eillier  ot  llu 
folluwmg  cnseii,  and  nu  others  : 

1.  Where  it  bus  beea  ptvtectcd  by  a,  substaniial  taclosnre. 
i.  Whei-e  it  hn^  been  usuHlly  cultivated  or  improved. 
§  373.  Where  the  reUtion  of  landlord  and  CenaTit  has  existed  beHrMn 
■□31  pcraon?,  the  possession  of  the  tenant  ia  deemed  the  post^esslon  of  llw' 
landlord,  until  the  eipirnlion  of  twenty  years  after  the  termination  of  tb** 
tenancy ;  or,  where  there  hiia  been  ntf  written  leaee,  until  the  expirtliOD  on 
tlFenty  real's  ifter  the  last  payment  of  runt ;  notwitlistandlni;  tlnit  the  ttti-| 
out  has  nequired  another  title,  or  has  elnimed  to  hold  adversely  to  his  Uti-i 
lord.     But  this  presuioptlon  shall  not  be  made,  after  the  periods  preaeiliKi'- 

§  374.  The  right  of  a  person  to  the  pusaession  of  real  property  is  lUlj 
impaii'e'i  or  affected,  by  a  descent  being  cast,  in  conaequence  of  llie  detlk 
of  a  person  in  posaession  of  the  pro|ierty. 

g  376.  If  a  persoo,  who  tni!;ht  maintain  an  taction  to  recover  real  prof- 
erty.  or  the  possession  thereof,  or  make  an  entry,  or  interpose  a  dcfenMVt 
count erulaim,  fonnded  on  thu  title  to  re.1l  property,  or  to  rents  or  setviwil 
out  of  the  same,  ta,  when  his  title  first  descends,  or  his  eause  of  action  or' 
right  of  entry  SrsI  accrues,  either  : 

1.  Within' the  ngeof  twentyoue  rears;  or, 

2.  Insane ;  or, 

X.  Itnprisoned  ou  n  criminal  charge,  or  in  eiecntiun  upon  convictiun  oft 
crimiiinl  uftetice,  for  n  term  less  than  fur  life; 

Tlic  lluje  uf  suuh  ft  disability  ia  not  a  part  of  tbe  time,  limited  in  iMJ 
liilc.  fiU-  cuiumencinn  the  aeljon,  or  making  tbe  entry,  or  interpoJinit  »h( 
dereiice  nr  counterclaim  ;  except  that  the  time  eo  limited  cannot  be  exielldai 
inoie  thuii  ten  yeara,  after  the  disability  ceases,  or  after  the  death  of  tha 
person  so  disabled. 


UMITATIONa  67 

TITLE  II. 
Actions  other  than  for  the  recovery  of  real  property. 

satisfaction   of  jodj^ncnt       %  890.  Action   a^inpt   u   iion-ref«ident. 
imed.  u|>oii  a  dfmniid  i>arfvd  hy  the 

of  return  of  ezecntion.  lau-  of  hit*  n-Hdifice. 

preramptiou  ral(<«<l.  891.  When  pi'rK>n  liubl**,  etc.,  dien 
ition  of  action   to  redeem  without  thf  Htaie. 

I  a  niortg^^.  892.  Can."*;  of  net  ion  iiccnifuir  Ih»- 
period»  of  limitation.  twt^en    the  deiirh  of  n  tt*i«t:iii)r 

n  twenty  years.  or  intestate,  and  ihe  giuut  of 

n  six  years.  letten*. 

a  three  years.  398.  No  limitation  of  action  on  bank 
n  two  years.  noti'H,  etc. 

n  one  year.  894.  Artion  against  directors,  etc.,  uf 
I  caase  of  action  accmes  on  hankn. 

rrent  ncconnt.  805.  Ackuowledajment  or  new  promli«e 
n  for  penalty,  etc.,  by  any  muftbcin  wriiinp. 

on  who  will  soe.  890.  Except ionn.  us  to  persons  oiidcr 
lis  not  l)efore  provided  for.  distibilitieH. 

n:^  by  the  people  subject  to  897.  Defence  or  counterclaim. 
8ame  limitations. 

anCd  1877.J  A  final  ju(];;ment  or  decree  for  a  fliim  of  money,  or 
:ie  payment  of  a  sum  of  money,  heretofore  rendered  in  a  surro- 
t  of  the  state,  or  heretofore  or  iiereafter  rendered,  in  u  ooiirt  of 
lin  the  United  States,  or  elsewhere,  !»«  presumed  to  hQ  paid  and 
fter  the  expiration  of  twenty  years  from  the  time,  wlien  the  party 
it  was  first  entitled  to  a  mandate  to  enforce  it.  This  preuump- 
Qclnsive;  except  as  against  a  person,  wlio,  witliin  twenty  yoars 
time,  makes  a  payment  or  acknowledges  an  indebtedness  of  some 
amount  recovered  by  the  jitdgmeut  or  decree ;  or  his  heii-  or 
tpresentative ;  or  a  person  whom  he  otherwise  represents.  Sucli 
^ledgmenc  must  be  in  writing,  and  signed  by  the  person  to  bo 
erebv. 

If  the  proof  of  payment,  under  the  last  pe<tion,  consists  of  tlie 
m  execution  partly  satisfied,  the  adverse  party  may  show,  in  full 
Df  the  cflFect  thereof,  that  the  aliege<l  partial  satisfaction  did  not 
Dm  a  payment  made,  or  a  sale  of  property  claimed,  by  him,  or  by 
horn  lie  represents. 

A  person  may  avail  himself  of  the  presumption  created  by  the 
1  but  one,  under  an  allegation  that  an  action  was  not  comnx  need, 
:  proceeding  was  not  taken,  within  the  time  therein  limited. 

An  action  to  redeem  real  property  from  a  mortgage,  with  or  wiih- 
)unt  of  rents  and  profits,  may  be  maintained  by  the  mortgagor, 
aiming  under  him,  against  the  mortgagee  in  possession,  or  those 
mder  him,  unless  he  or  they  have  continuously  maintained  an 
ssession  of  Ihe  mortgaged  prennses,  for  twenty  years  after  the 
I  condition  of  the  mortgage,  or  the  non-fulfillment  of  a  covenant 
itaiued. 

The  following  actions  must  be  commenced  within  the  following 
ter  the  cause  of  action  has  accrued. 

anCd  1877.]  Within  twenty  years; 

»n  upon  a  een led  instrument. 

-e  the  action  is  brought  for  breach   of    a  covenant  ol    «^e\x^^>  ^"^ 

'nbrances,  t/je  aiu^e  of  action  is  for  the  purpose  oU\uft  ^^^^^^^ 

to Mve  accrued  upon  an  eviction,  and  not  before. 


d  1877.] 
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open,  and  current  account,  where  there  have  been  reciprocal  demands  be- 
tween tlie  parties,  the  cause  of  action  is  dotined  to  have  .iccrued  from  the 
time  uf  the  hist  item,  proved  in  the  account  on  either  ^ide. 

§  387.  An  action  upon  a  statute  for  a  penalty  or  forfeiture,  jriven  wholly 
or  partly  to  any  person  who  will  pioseiutc  for  the  same,  must  be  coni- 
tneiK'ed  within  one  year  after  the  commission  of  the  ofTence  ;  and  if  the 
action  is  not  commer.ccd  within  the  year  by  a  private  person,  it  uiay  be 
commenced  within  two  years  thereafter,  in  l>ehalf  of  the  people  of  tiie  State 
by  the  Attorney-General,  or  the  district-attorney  of  the  county  wiieie  the 
offence  was  committed. 

§  388.  An  action,  the  limitation  of  which  is  not  specially  prescribed  in 
tills  or  the  last  title,  must  be  commenced  within  ten  years  after  the  cause 
of  Action  accrues. 

§  389.  The  limitations,  prescribed  in  this  title,  apply  alike  to  actions 
broun;ht  in  the  name  of  the  people  of  the  State,  or  for  their  benefit,  and  to 
actions  by  private  persons. 

§  390.  Where  a  cause  of  action,  which  does  not  involve  the  title  to  or 
po^siession  of  real  property  within  the  State,  accrues  against  a  person,  who 
is  not  then  a  resident  of  the  State,  an  action  cannot  be  brou<^ht  thereon  in  a 
court  of  the  State,  against  him  or  liis  personal  representative,  after  tlie  ex- 
piation of  the  time,  limited,  by  tlie  laws  of  his  residence,  for  brin<xing  a 
liiic  action,  except  by  a  resident  of  the  State,  and  in  one  of  tlie  following 
cases  : 

1.  Where  the  cause  of  action  originally  accrued  in  favor  of  a  resident  of 
the  State. 

2.  Where,  before  the  expiration  of  the  time  so  limited,  the  person,  in 
^lio«e  favor  it  originally  accrued,  was  or  became  a  resident  of  the  State ;  or 
the  cause  of  action  was  assigned  to,  and  thereafter  continuously  owned  by, 
*  resident  of  the  State. 

§  391.  [am^d  1877.]  If  a  person,  against  whom  a  cause  of  action  exists, 
dies  without  tho  State,  the  time  which  elapses  between  his  death,  and  the 
expiration  of  eighteen  months  after  the  issuing,  within  the  State,  of  let- 
Urs  testamentary  or  letters  of  administration,  is  not  a  part  of  the  time 
limited  for  the  commencement  of  an  action  therefor,  against  his  executor 
w  administrator. 

$  392.  [am*d  1877.]  For  the  purpose  of  computing  the  time,    within 

.  '•hich  an  action  must  be  commenced  in  a  court  of  the  State,  by  an  executor 

.  or  administrator,  to  recover  personal  property,  taken  after  the  death  of  a 

[  Vittator  or  intestate,  and  before  the  issuing  of  letters  testamentary  or  Ict- 

^  ters  of  administration  ;  or  to  recover  damages  for  taking,  dctauiing,  or  in- 

tring  personal  property  within  the  same  period  ;  the  letters  are  deemed  to 
ite  been  issued,  within  six  years  after  the  d<'ath  of  the  testator  or  inies- 
tite.    But  where  an  action  is  barred  by  this  section,  any  of  the  next  of  kin, 
,    k^tees,  or  creditors,  who,  at  the  time  of  the  transaction  upon  which  it 
t   fcijrht  have  been  founded,  was  within  the  age  of  twenty-one  years,  or  insane, 
r  tr  imprisoned  on  n  criminal  charge,  may,  within  five  years  after  the  cessa- 
I    tionof  such  a  disability,  mamtain  an  action  to  recover  dama{;es  by  vew^^w 
i    thereof:  in  which  he  may  recover  such  sum,  or  the  value  o^  s.vv«:\\  \>\H>\\viv\.N , 
Li  tt  he  would  have  received  upon  the  final   distribution    o?  l\\e  esU\Ve/\^  vvcv 
f  Uiioa  had  been  seasonably  com mencod   by  the   cxeeulor  or    i\OlUA\\\\*Uv\\.w  . 

■  /aPA  TbJa  chapter  does  not  affect  aa  actiou  to  Oitorce  tYve  pa^jmeuX.  ^^ 
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A  bill,  note,  or  other  evidence  of  debt,  iasned  by  a  moneyed  cor; 
i8sue<l  or  put  in  circulation  us  money. 

§  394.  [ani'd  1877.]  This  chapter  does  not  affect  an  actioi 
director  or  stockholder  of  a  moneyed  corporation,  or  banking  > 
to  recover  u  penalty  or  forfeiture  inipofed,  or  to  enforce  a  liabil 
by  law  ;  but  such  an  action  must  be  brought  withia  three  yeai 
cause  of  action  has  accrued. 

§  395.  An  acknowledgment  or  promise,  contained  in  a  wri 
by  the  party  to  \ye  charged  thereby,  is  the  only  competent  evident 
or  continuing  contract,  whereby  to  take  a  case  out  of  the  opera 
title.  But  this  section  does  not  alter  the  effect  of  a  payment  ( 
or  interest. 

§  396.  If  a  person,  entitled  to  maintain  an  action  specifieil  i 
except  lor  a  penalty  or  forfeiture,  or  against  a.  sheriff  or  other  of 
escape,  is,  at  the  time  when  the  cause  of  action  accrues,  either : 

1.  Witliin  the  age  of  twenty-one  years  ;  or, 

2.  Insane ;  or, 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  con' 
criminal  offence,  for  a  term  less  than  for  life  ; 

The  time  of  such  a  disability  is  not  a  part  of  the  time,  lim 
title  for  commencing  the  action  ;  (except  that  the  time  so  limite( 
extended  more  than  five  yearb  by  any  such  disability,  except  ir 
in  any  case,  more  than  one  year  after  the  disability  ceases. 

§  397.  A  cause  of  action,  upon  which  an  action  cannot  be  t 
as  prescribed  if  this  title,  cannot  be  effectually  interposed  as  a 
counterclaim. 

TITLE  III. 
General  /jrovisious. 

%  398.  When  nction  deemed  to  be  com-       §  407.  Certain  actions  by  i 
monccd.  for  miiicondnct  of  a 

399.  Attempt  to  commence  action  in  a  408.  Disability  must  exist 

couir  of  record.  accrues. 

400.  Id.:  in  a  court  not  of  record.  409.  If  several  disabilities 

401.  Exception,    when    defendant    is  tion  nntil  all  remov 

without  the  State.  410.  Provision  when  the  a« 

403.  Id.:  when  a  person,  entitled,  etc.,  be  maintained    wit 

dies  befoi''  limitation  expires.  mand. 

403.  Id.;  when    a  iHir^on  liable,  etc.,  411.  Provision  in  caec  of 

(lies  within  the  State.  to  arbitration. 

404.  In  suits   by   atit-ns!.  time  of  dis-  412.  Provision  when  actio 

ai)ility  in  case  of  war  to  be  de-  tinned,  etc..  after  jii 

dnete'd.  413.  How  objection  taken 

405.  Provision    wh«'re   jiidgmeni   has  cliapter. 

l;een  reviTsid.  414.  Cases  to  which  this 

40G.  Stay    by   injunction,   etc.,  to  be  idies. 

deducted.  415.  M<Hle  of  computing 

limitation. 

^398.  |'(m/Vl877. 1     An  action    is   commence*!  again.«<t   a 
within  the  meaning  of  iinv  |)rovision  of  this  act,  winch   limits  th 
«.;omnioncin|j;  an  action,  when   the  summons  is  served  on  him  ;   < 
vielendant  who  is  a  joint  contractor,  or  otherwi^e  united   in  in 
him. 

g  399.  An  attempt  to  comnicnco   an    action,   in   a  court  of 

eQuivaient  to  the  I'oinnionconunt  theivof  ajrainsi  eaili  defendant, 

meHning  of  each  />ix)visioii  of  l\»\s  act,  wV\WV\  Uvwvu  U\e  timt 
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'itaencing  an  action,  when  the  ^iimmuiis  is  deiii'ereij,  with  the  intent  that  it 

Aall  be  actually  sorved,  10  the  sheriff,  or,  where  ihe  nheritT  is  a  |i:ii  (y.  i<i  h 

.MToner  of  the  county,  in  wliich  that  defendant  or  one  uf  two  cr  iii<iii-  ro- 

4lefendaDta,  who  are  joint  i'onlraetors,  UP  otherwise  united   in   niu-ic^t  »iih 

{Jtim,  re^iides  or  la>t  re^ided ;  or,  if  the  defendant  is  a  i-oriioraiiun.  to  a  hke 

-^ccr  of  the  eouuty,  in  whicli  it  is  established  hy  law,  ov  wherein  ii>  >;t'nci-al 

iRuiness  is  or  was  hist  iransiieted,  or  wherein  it  keeps  or  last  kept,  an  <iihi-e 

^for  the  transaction  of    Lin>ine>ii.     Hut  in  order  to  entitle  a  plainiitf  tn  ihc 

r.'teefit  of  this  section,  the  delivery  of  the   sinnmou'*  to  an  otlirer  nin>t    he 

^followed,  within  sixty  diiys  after  the  expiration  of   the  time  liiiiiicil   lor  the 

rietaa)  eomnieneement  of  the  action,  by  peisonul  service  thiM-eol'  ii(Min  the 

'*^endant  sought  to  he  ( Iiarg(>tl,  or  hy  the  fii*st  puhlication  of  the  ^iiiniiions, 

uaguinst  that  defendant,  pursuant  to  an  order  for  >ervice  upon   hnn  in 

tint  manner. 

§400.  The  hist  section,  excluding  the  provisi.^n  recpiirin;^  a  ]inh!icMtiun 
cr  Kn'ice  of  the  suinnioiis  within  sixty  days,  applies  to  an  attempt  to  coin- 
neneean  action  in  a  court  not  of  rec<»rd,  wlieiv  the  summons  is  ildivcn-d 
toan  otiiccr  author izeii  to  serve  the  same,  wiiliin  the  city  or  town  whi'icin 
thepei'son  resides  or  the  corjioration  i.s  located,  as  >peciHcd  in  that  section; 
JKvrided  that  actual  service  thereof  is  made  with  due  dili>;ence. 

S  401.  {ain''l  1S77.1  If,  when  tlie  cause  of  action  accrues  apihist  a  per- 
•oil,  he  is  witliout  tiie  State,  the  action  may  he  comini'iiced  within  the  time 
limited  therefor,  after  his  return  into  the  State.  If,  .ificr  a  rn\i<v  «d  action 
has  uccrue<I  a(;ainst  a  person,  he  de|)arts  from  amt  resides  without  the 
8tate,  or  remams  continuously  absent  iherefrom  for  the  ^pace  of  ont*  \car 
'Ormore,  the  time  of  his  absence  is  not  a  part  of  the  time,  limited  for  the 
comaiencement  of  the  iiclion.  But  this  section  docs  not  apply,  while  a 
den^nation,  made  as  prescribed  in  section  four  hundred  and  tiiirt\,  or  in 
aabdivision  second  of  section  four  hundred  and  thirty-iwo,  of  this  act, 
remains  in  foix>c. 

^402.  If  a  person,  entitled  to  mamtnin  an  nction.  dies  before  tin-  <  \pi- 
ntioD  of  the  time  limited  for  tlie  commenceinent  thereof,  and  rhe  lause  of 
Mtion  survives,  an  action  may  be  commenced  by  his  represt'ntative,  after 
the  expiration  of  that  time,  and  within  one  }ear  alter  his  death. 

§403.  [am*J  1879.]  The  term  of  ei«:hteen  months  after  the  fi»'ath, 
within  the  State,  of  a  t»erson,  against  whom  a  cause  of  action  exi.-is,  is  not 
a  part  of  the  time  limited  for  the  commencement  of  an  action  apiiiist  his 
executor  or  administrator.  If  letters  testamentary  <n"  letters  of  ailministra- 
tron  upon  his  estate  » re  not  issued,  witliiu  the  State,  at  hsist  six  months 
before  the  expiration  of  the  time  to  bring  the  action,  as  extended  by  the 
foregoing  provision  of  this  section,  the  term  of  one  \ear  after  such  letters 
are  issued  is  not  a  part  of  the  time  limited  for  the  commencement  or  such 
an  action. 

§  404.  Where  a  j)erson  is  disabled  to  sue  in  the  couits  of  the  State,  by 
rea.<on  of  eitlier  party  being  an  alien  subject  or  citi/en  of  a  count r\  at  war 
with  the  United  States,  the  time  of  the  continuance  ot  the  <ii.».abi]ity  i-;  not 
a  part  of  the  time  limited  for  ihe  eonnnencement  of  the  aition. 

s)  406.  If  an  action  is  commenced  within  the  time  limited  tlurefor,  and 
a  jui^gnient  therein  is  reversed  on  appeal,  without  awardiiii;  a  new  tiial,  (tv 
the  action  is  terminated  in  any  other  manner  than  by  a  voluntary  dix-un- 
tinuance,  a  dismissal  of  the  complaint  for  neglect  10  \)Vusevvi\v'  vlw  .wvwnw^ 
or  a  final  jud^njeiiz  u/ton  the  merits  ;  the   plaiiilitT,  ov,  W  \\(i  vXuvr.,  vwA  \\\vi 
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CHusc  of  action  snmrefl,  bis  reprepentntive  may  commence  a  M'v  action  tt 
thf  :«aiiie  oiiise,  artrr  the  expiriiti«)n  of  the  time  no  limited,  and  within 4m| 
yea  I-  after  ssueii  a  i'evei':<Hl  or  termination.  .^ 

§406.  Whore  the  eommonccnient  of  nn  action  has  been  stayed  by  li 
junction,  or  by  other  order  of  h  court  or  judge,  or  by  Htatotory  prohibitit^ 
the  time  of  the  i-oiitinuance  of  the  frtay  is  not  h  part  of  the  lime,  limited  M 
the  coniniencement  of  the  action.  ^  j 

§  407.  Where  an  injury  rertults  from  the  act  or  omission  of  a  depotjd 
agent,  tiie  time,  within  nliicii  an  action  to  rei'over  diima^^  by  reai4 
thereof,  must  be  comuieneiHl  by  the  prmcipal,  ngi.-inat  the  deputy  or  agetl 
must  he  foniimted  from  tlie  time,  wlieu  a  jud<;ment  aguinet  ibe  princip^ 
fur  the  act  or  omission,  is  first  recovered  by  the  aggrieved  person  ;  andl 
subsequent  revcrtsal  or  setting  aside  of  the  judgment  doea  not  extend  tlj 
time. 

i$  408.  A  person  caimot  avail  himself  of  a  diaability  udIcbs  it  exMlj 
when  his  rigiit  of  action  or  of  entry  accrued. 

§  409.  Where  two  or  more  disabilities  caexist,  when  the  right  of  aedfl 
or  of  entry  accrues,  the  limitation  does  not  attach,  until  all  are  removed. 

^  410.  Where  a  right  exists,  but  a  demand  is  nei.*essary  to  entitle  a  pci 
son  to  m:iintnin  an  action,  the  time,  within  which  the  action  mnstbeebi^ 
menccd,  must  be  eouiputed  from  the  time,  when  the  right  to  make  tk 
demand  is  complete  ;  except  in  one  of  the  follow ing.i'nseM  : 

1.  Where  the  right  grows  out  of  the  rcc*eipt  or  detention  of  money i 
property,  by  an  agent,  trustee,  attorney,  or  other  peraon  Hcting  in  a  iiductif] 
cap:iciry,  tiie  time  t4...iit  be  coinpured  fi'om  the  time,  when  the  person,  hai 
ing  the  right  to  make  tlic  demand,  has  actual  knov.ledge  of  the  facts,  apoi 
uhicli  that  right  (iepends. 

2.  Wnere  there  was  a  deposit  of  money,  not  to  be  repaid  at  a  fixed  tint 
but  only  upon  a  special  demand,  or  a  dehvcry  of  per>4>nal  property,  not  i 
he  leturncd,  speciiically  or  .n  kind,  at  a  fixed  time  or  upon  a  tixed  cootlB 
geiicy,  tlie  time  must  be  computed  i'lom  the  demand. 

^411.  Where  the  persons,  who  miglit  be  adverse  parties  in  an  actiOi 
have  entered  into  a  written  agreement  to  submit  to  arbi:rHtion,  or  toiffi 
tiie  cause  of  action,  or  a  controversy  in  wliich  it  might  be  available, or  Im** 
enteietl  into  a  written  submisfion  the  eof  to  arbitrators ;  and  before  «l 
award,  or  otiier  determination  thereupon,  rhe  ^igreeinent  or  submisston  t 
icvoIomI,  so  as  to  rentier  it  ineffectual,  by  the  deatli  of  either  party  thereto 
or  by  the  act  of  the  person  agjiinst  whom  the  action  might  liave !«« 
brought  ;  or  tlie  execution  theieof,  or  the  remedy  upon  an  award  or  otlie 
deleiinination  thereunder,  is  stayed  by  injunction,  or  other  onler  procuiti 
by  lum  Irom  a  competent  court  or  judge  ;  tl;c  linje  which  has  elapstJ 
betwein  the  enrering  into  tiie  »viitten  suhmission  or  agreement,  and  ih 
revocation  tiieieof,  or  the  expiration  of  tiie  stay,  is  not  a  part  of  the  tint 
limiteil  Jor  the  commencement  of  tl»e  action. 

§412.  Wlieie  :i  defendant  in  an  action  has  interposed  an  answer,  t 
8U()po!t  of  whicii  lie  would  be  entitles!  to  rely,  at  the  trial,  upon  a  defcnc 
or  lounterclaim  tln-n  existing  in  his  favor,  the  lemedy  upon  wliich.  at  th 
time  of  the  commencement  of  the  action,  was  not  harred  by  the  provij»ioD 
of  tins  chupter;  and  the  complaint  i««  dismissed,  «»r  the  action  is  discw 
tiniUMi,  or  abates  in  consecjueuce  oi  the  plaint  iff\<4  death;  the  time  w  hie 
interveneii  between  the  coimnencement  and  the  termination  of  the  actiui 
j'a  not  a  pan  oi  the  time,  limited  fur  the  commencement  of  uu  action  by  tt 


e^nB^cmasn  •€»■  aivhw/ 


iuwrpiuii!  lUe  aume  deteni-c  in  uno^bcr  nction   brautjlit  bj  ibe  muds  | 

flaimlff,  ur  u  pecaua  iluiiviii^  U^lc  fiom  or  uuilcir  tilm.  1 

I  413.  Tlie  objiwliiin,  Ihat  ihe  action  nns  not  uommenced  nilhin  Ib«  I 

tukeii  oulj-  by  iiiiewor,     'I'be  i-orroBponiliug  objeclinn  I 

iteiHjiHini  una  be  iak.ua  uniy  by  i-eply  ;  except  wliere  n  I 

ntilf  i«  iiDi  nMjuiiad.  hi  ordei'  la  enalle  tue  plHimin  to  mlee  au  issue  of  1 

(•K,  upua  an  allegiilioii  cuulained  in  me  anaxar.  I 

-J'ill.  Tha  pruilniuiiJi  of  tbis  cliapler  appi.i',  HotJ  conslitnte  tie  only  rules  1 

4f  linitatioil  applivuble,  to  u  civil  autiuu  or  spectul  proueeding.  eiuept  iu  ] 

•Horilie  roliuwint;  cast^:  j 

1.  i  one,  wlici«  u  diifHrent  liiniUlion  ia  Hpecialiy  prescribed  by  Inir,  or  I 

itbntttr  KmtUliou  is  preiwribeit  by  the  Wiitlen  contract  ot  Ihe  piirtieii.  j 

:j.  A  L'ltuiM:  ut'  auttuu  or  h  defenije  wtiien  acuraed  belore  Ilie  firet  ilay  of  I 

^5t  nglitMtn  liundred  aiiil  toi't^-ei^t.    The  statutes  tDBD  in  force  goTcta,  I 

via  rwpecl  Ui  aiic-ti  ■  cHUve  of  aution  or  def«aue.  I 

tUi  wlwD  this  act   tukm  vtfcct,  lo  commence  nn  action,  or   to  institute  >. 

■(■BiHt  pmcee'liiig,  ur  lu   take   auy   pioceeuirig   tliei«iii,  or   lo  puiane  a'  i 

"Ij  Upnn  u  judgment,  wneie  tie  commences,  inetimtes,  or  ollievivisi!  re-  1 

M  (u  the  (nine,  iMfoiv  the  e*  pi  ration  or  [iro  year^  alter  ibis  act  laKo»  t 

r  whiL'b  uuiieii.  tbe  pivvlsiona  ol   luTr  appiicaUle  llierflo,  i 
I  tbiit  act   takes  eiiect,  conCmue  tu  be  so  nppJicatiic,  not- 
'e  I'epiKil  Iheimf. 

'1.  A  uaw,  whar«  the  time  to  commence  UD  action  has  expired,  wbob  Itiis  I 

~KI  lali<H  offct-e.  j 

The  word  "  action,"  contained  in  this  chnpter,  i»  to  be  construed,  wben  it 
llttBaiiiiry  «>  to  do,  as  iutluUing  a  epecial  proteecling,  or  any  [irooeeding 
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CHAPTER  V. 
COMMENCEMENT  OF  AND  PARTIES  TO  AN  ACTION. 

TITI.K    I.— COJOreNCEMKNT   oy   an   iCIIOM. 


TITLE  II.— PiKiiEs  T 


Comtn 
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bL  THe  I 


iminons  Bud  acrompiinjiug  papore  ;  pei 

ARTICLE   KIEST. 
Tn  Si;iiiioS9  isn  Accompistisg  Papers  :   pERRnsAi 
Appearancf.  or  THE  Okfemiast, 
immenccd  hyFiira-       |  JI7.  R^qniirilC! 

-'•—    - ac-  41B.  iVmot  i 

<1B.  i 


K  ol  cupi  c«iiti\K\A«( 


•ft  oomasaamnat  mokv.  W»^^ 

queuce  of  fuimte.        '  dieiiiliv  ttwumi.' 

f  ISO,  CiiJM  wnere  bqcIi  service   mual       |  4OT.  Id,  ;    when    acjiTPry  of  copjO 
np  maae.  Liiiulic  aiapciuwl  witli. 


4W.  JMftl  oi  voinntnrj  fippenr«nce.  moii»  maav   nr 

4^.  Summons  ;  nni'a  iind  by  whom  CDriwrBLInH. 

eervM.    SOetiBB fluly.  «a.  Id.;  niHiu  n  tore 

4X8.  Uow  perFOnai   KSrvicr   or  tnm-  483.  S^rciCE  oi  pram 

moD^miiae  upon  &  DBliiral  per-  meuco  neptciaJ  ^ 

HOP.  434.  I'toot   ol   »enicH    of   hi 

%  416i  A.  uitil  RvtioD  is  eumiiieL<:(Ml  bv  tlie  mrvice  ot  ■  flumiDoiu.  fiM 
from  [he  time  of  the  gi-antliig  uf  a  proviHianal  leluetlj,  tlie  <xiur(  HCquira 
jurisdiutioQ,  iind  Ims  uDittioJ  ot  nil  itie  aiibaequcDl  prtweadinga.  ^'eve^ 
Ihelexs,  jurisdi lotion  thim  Hi^qiured  in  londitictMl,  and  liable  to  Hv  divesied, 
ia  a  lase  whei'e  the  jurlsdiciJun  oi  tlie  i.*ouit  is  made  depetidiinl,  by  n  epeciil 
proviaion  uf  law,  upuu  auioe  nut,  fi  be  doue  after  ibe  giaoting  ul  ibe  in)- 
viaiol»i  remctly. 

g«17.  (dm''<  1876,  J  The  Bummoas  mu^t  I'onlnin  the  title  of  tlie  aoEiin, 
spMitring  tbe  courl  in  wbitii  the  actioa  ia  biought,  tbe  uamea  ol  llw  |M^ 
ties  to  the  iiction,  and,  if  il  ia  brought  iu  tbe  aupreme  court,  the  namilAt 
tbeeoiuitv  in  whkh  Iba  plajnliff  desires  Uie  trial;  and  it  must  be  subA'riM 
bj  the  pLuinliSs  attorney,  viio  miiet  add  io  bia  aigmiture  bis  oHice  BddM4i| 
speuityiug  a  p\»ee  nitbia  the  state  where  there  Ib  a  poBt-uRiee.  llln* 
citr,  he  must  add  tlie  street  aud  street  nutuber,  if  any,  or  olber  snitiibit 
deslgnalion  of  tbe  particular  loeality. 

g  413.  yam'd  tS7T.J  Tbe  Bummonn,  cxdusivc  of  the  tide  of  the  MliM 
and  the  aubtiiTiplion.  muBt  be  subsuutinlly  in  the  follon-ing  forni,  llw 
btanks  being  properly  lillett : 

"To  the  above  named  ilefendant:  You  are  bersbf  lummuned  id  anaWH 
the  complaint  in  this  action,  and  to  serve  a  copy  of  Jour  aiiawer  oB  1*4 
plaintiK's  attorney  within  tnent;  daya  after  tbe  service  of  this  sitniDiiHili 
eiclnaive  of  ibe  day  ol  service  ;  and  in  case  of  your  failtirc  Io  uiipenr  i' 
answer,  judgment  will  be  laken  against  you  by  default,  for  the  mliel  cl" 
mnnded  in  tbe  cuuiplajnt. 

Dated 

The  aummons  in  deemed  the  mandate  of  the  court. 

g  419.  [omV  1879.]  A  copy  of  the  complaint  maybe  Berved  litlillK 
summoDS.  If  a  copy  of  tlie  ijoinplaitit  Es  not  xerved  with  tbe  Bummon',  ll<> 
plaintifl  oanoot  take  judgment  by  default  iviihoul  nppliration.  lo  tlie  emit, 
Unlesb  either  the  defendant  appears,  or  by  a  notice  i«  served  with  tlie  Wi»- 
mons,  fliatinf;  the  sum  of  money  for  whliJh  judgment  will  l>e  taken,  and  lU 

§430.  [am'H  1ST7.]    Judgment  may  be  taken  without  applicHtUw  >* 

the  court,  where  tbe  complniut  seta   toith  one  or  mure  eausea  of  it'tloni 

Muh  consialing  of  the  brentli  uf  nn  express  contrncl  to  pay,  absolutrljiv 

upon  It  contingency,  n  nitm  or  sums  of  mooey,   hied  by  the  leims  ol  IM 

cnoInKnt,  or  capable  of  bemg  asceriaiued   therefrom,  by  computation  oalji 

or  no  esprcan  or  implied  contrHut,  lo  v^y  uion«^  vvuetved  ur  di»bur<«d, « 

tbe  value  ol  property  delivered,  or  of  aetiWe*  rsaieTCA  Xi'j,  vo,™  (wlkt 

iM«  of,  the  defeodanc  or  a  third  person  ■,  anil  vWicape^i  WoavA*  ifi^w* 

^r  a  Bom  of  tnoaey  on[y.     This   accCi™  \nc\udpaii««M,^^>w»  *»'™»* 
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of  the  contract,  set  forth  in  the  coraplaintf  is  only  partial  ;  or  wliert'  the 
complaint  shows  that  the  amount  ot  the  plaintiff' s  deuiaiid  hiis  been  re- 
dnoed  by  payment,  counterclaim,  or  other  ci-edit. 

g  421.  The  defendant's  appearnnce  must  be  made  by  serving  upon  tlie 
idaintiiTs  attorney,  within  twenty  days  atier  service  of  the  suminuns,  ox- 
elaiive  of  the  day  ot  service,  a  notice  ot  up[)eurHnce,  or  a  copy  of  a  deniur- 
nr  or  of  an  answer.  A  notice  or  pleading,  so  served,  must  be  subscribed 
\nj  the  defendaut^b  attorney,  who  must  add  lu  his  signature  hisolHce  ad<iress, 
with  the  particulars  prescribed  in  section  four  hundred  and  seventeen  of 
this  act,  concerning  tbe  otiice  address  ot  tiie  plaintiff's  attorney. 

§  422.  lanVa  1877.J  A  deiendant,  uptm  whom  the  plaintiff  has  serve.!, 
With  the  summons,  a  copy  ol  tne  complaint,  must  serve  a  copy  of  his  de- 
Borrer  or  answer  upon  the  piaintitt's  attorney,  before  the  expiiatiun  of  the 
time,  within  whicn  tbe  summons  requires  him  to  answer.  If  a  copy  of  the 
Mmpiaint  is  not  sc  served,  a  notice  of  appearance  entitles  him  only  to  no- 
tiec  of  the  subsequent  proceedings,  unless  within  the  same  time  he  defrauds 
the  service  ot  a  copy  of  ttie  complaint,  us  prescribed  in  section  four  huii- 
tfred  and  seventy  nine  oi  ttiis  act. 

g423«  [ama  1877. J  Where  a  personal  claim  is  not  made  aguiiist  a  de- 
feodant,  a  notice,  suDscriCied  Dy  the  plaintiff's  attorney,  setting  torih  the 
fmerai  object  ot  the  action,  a  bnel  description  of  the  pio(>eity  affected  by 
k,  if  it  affect  specitic  real  oi  personal  property,  and  that  a  personal  claim  is 
aoiiaade  against  bim,  may  tM*  Re>'vcd  with  the  summons.  11  the  delend- 
nt  80  served,  unreasonably  deteuds  ttie  action,  costs  may  be  awarded 
ipinsi  him. 

§  424.  A  voluntary  general  appearance  of  the  defendant  is  equivalent  to 
personal  service  ot  the  summons  upon  him. 

J  425.  The  summons  may  oe  served  by  any  person,  other  than  a  party 
to  the  action,  except  where  it  is  otherwise  specially  pi  escribed  by  law. 
The  plaintiff's  attorney  may,  by  an  mdorsement  on  the  summons,  lix  a  time 
within  which  the  service  thereof  must  km:  made  :  in  that  case,  the  service 
euDot  be  made  afterwards.  Wnei-e  a  summons  is  delivered  lor  service  to 
the  sheriff  of  the  county,  wherein  tne  deleiidunt  is  louud,  the  sheriff  must 
lerve  it,  and  return  it,  with  proof  ot  service,  to  the  plaintiff's  allot  uey, 
with  reasonable  diligence. 

§  426.  Personal  service  of  the  summons  upon  a  defendant,  being  a  iiat- 
ural  pei-sou,  must  be  made  by  dehvering  a  copy  thereof,  within  ilic  biate, 
tt  follows : 

1.  If  the  defendant  is  an  infant,  undei  the  age  of  fourteen  years,  to  the 
infant  in  person,  and  also  to  his  lattier,  mothei,  oi  gnaidiaii ;  or,  it  iheie  is 
none  within  the  State,  to  the  person  having  tlie  care  and  contiol  of  him, 
or  with  whom  he  resides,  oi  in  wtiose  service  nc  is  emi>lo>ed. 

2.  If  the  deiendant  is  a  person  judicially  deciaieo  to  ue  incompetent  to 
tsaoage  his  affairs,  in  conse(iuence  ot  iunac>,  idiocy,  or  iiauituui  (irunkeu- 
M88,  and  for  whom  a  committee  has  been  appointed,  to  the  coin m nice,  and 
tuo  to  the  defendant  in  person. 

8.  [added  187)1.  J  If  the  action  is  against  a  sheriiT,  for  a  cause  specilied 
in  section  one  hnndred  and  fitty-eight  ot  this  act,  by  deiixering  it  to  the  de- 
fendant in  ]>en>on.  or  to  his  undei -sheriff  in  peison,  or  at  the  otluc  of  the 
shenff  during  tlie  hours  when  it  is  required  r)y  law  to  t^  Kept  o[>eii,  to  ** 
deputy-sheriff  or  a  clerk  in  the  employment  of  the  sheritf,  oi  ottiei  ^ei^iOU 
m  charge  of  the  oflSce. 

4.  In  anj  other  caee,  to  tbe  defendant  in  f)ersoii. 
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§  427.  If  the  defendant  ii(  an  infant  of  the  age  of  fourteen  years,  or 
upwards,  or  if  l!ie  court  hart,  in  ils  opinion,  reasonable  ground  to  l>eIievB, 
tti:U  liiL>  dofoihl.int,  by  reason  of  haUiiual  drunkenness,  or  for  any  other 
causo,  is  iniMitaily  incapable  adequately  to  protect  Wis  rights,  ultlioa^h  net 
judicially  d.'clared  to  l>o  incompoteut  to  manage  his  atfa:rs,  the  court  may, 
in  its  discretion,  with  or  without  an  application  therefor,  and  in  the  defend- 
ant's intere>t,  make  an  order,  requiring  a  copy  of  the  summons  to  be  aLn 
delivered,  in  be.iaif  of  th  defendant,  to  a  person  designated  in  the  order 
and  that  service  of  the  summons  shall  not  be  deemed  complete,  until  it  il 
so  delivered. 

§  423.  [arnd  1877.  J  In  a  case  specified  in  subdivision  first  or  second  of 
section  four  hundred  and  twenly-six  ot  this  act,  where  the  court  has,  in  itf 
opinion,  reasonable  ground  to  believe,  that  the  interest  of  the  i>erson,  other 
than  the  defendant,  to  whom  :i  copy  of  the  summons  has  been  delivered,  il 
adver.^e  to  that  of  the  defendant,  or  that,  for  any  re.:son,  he  is  not  a  fit 
person  to  protect  the  rights  of  the  defendant,  it  may  likewise  make  an  order, 
us  prescribed  in  the  last  section.  In  a  case  specified  in  subdivision  second, 
the  court  may,  as  a  part  of  the  same  order,  or  by  a  separate  order,  oiAde, 
in  like  manner  and  upon  like  ground,  ut  any  stage  of  the  action,  apiM)inta 
special  giiardian  ad  litem  to  conduct  the  defence  for  the  incompeteiil  de* 
fendant,  to  the  exdiHion  of  the  committee,  and  with  the  same  powen, 
and  sal)ject  to  the  same  liabilities,  as  a  committee  of  the  property. 

§  429.  Where  the  defendant  has  lH3cn  judicially  declared  to  be  incooh 
petent  to  lUiinage  his  affairs,  in  consequence  of  lunacy,  and  it  appeafi 
satisfactorily  to  the  court,  by  affidavit,  that  the  delivery  of  a  copy  of  Uie 
summons  to  him,  in  person,  will  tend  to  aggravate  his  disorder,  or  to  IcsflOB 
the  prt)bability  of  his  recovery,  the  court  may  make  an  oixler,  dispeiisiif 
witli  sui.'Ii  delivery.  In  that  case,  a  delivery  of  a  copy  of  the  suraiDOQS,tO 
a  comi.iitiee  duly  appointed  for  him,  is  sufficient  personal  service  upon  the 
defendant. 

t^  430.  A  resi<lent  of  the  State,  of  full  ago,  may  execute,  under  his  hand, 
and  actknowiedge,  in  the  manner  required  by  law  to  entitle  a  deed  to  Ihj  re- 
cordevl,  a  written  designation  of  another  resident  of  the  State,  as  a  perMD 
upon  whom  to  serve  a  summons,  or  any  process  or  other  paper  for  the  coon 
ii.(!iK'enie;iL  of  a  civil  special  proceedinir,  in  any  court  or  before  any  officer, 
during  the  absence  from  the  United  States  of  the  person  makmg  the 
designation  ;  and  may  tile  the  same,  with  the  written  consent  of  the  puma 
so  designated,  executed  and  acknowledged  in  the  same  manner,  in  the  oflBoi 
ol  ih«.'  clorlri  of  the  county,  where  the  person  making  the  designation  resides. 
Tlie  dvs.;z;naLion  must  specify  the  oct-'upation  or  other  proper  addition,  and 
the  rcsiden/e  of  the  person  making  it,  and  also  of  the  person  designated: 
and  11  remains  in  foive  during  the  period  specified  therein,  if  any;  or,  if  w 
peridl  is  spv^cified  for  that  purpose,  lor  three  years  after  the  tiling  tlierrot 
li  H  it  is  revoked  earlier,  by  the  death  or  legal  incom|K'tency  of  eiLlierofthe 
parties  tliereto  ;  or  i)y  the  tiling  of  a  revocation  thereof,  or  of  the  consent, 
executed  and  acknowledged  in  like  manner.  The  clerk  must  file  and  record 
su.'h  a  de>i;;naiion,  consent,  or  revocation  ;  and  must  note,  upon  the  record 
ol  the  fini^inal  tlesignaiion,  the  filing  and  recording  of  a  revocation.  While 
the  de-iirnaiion  remains  in  force,  as  prescribed  in  this  sei^tion,  a  summone, 
or  :}i)Y  ;)ioce-s  ov  oilier  paper  lor  llie  commencement  of  a  civil  special  pr* 
cccJ./iiS.  .■ii^iiiKt  tho  person  mak\u«i  \v,  \u  auv  cowvv  i>r  before  any  officCTi 
f/itv  /):'  sfiVfJ  npini  flu*  [Person  so  desx\i\\;\\ev\,  \\\  \\\&si  wy.vww^t  *.\v\  ^'wVV!!* 
r/f<'it.  :is  it  it  UMS  .served  porsounWv  v\\Hm  \\\o  yvn^ow  vwwVaw^  vVtft  ^ew^ 
iioii,  tJuCiiitlidtuudin^  the  returu  oi  lUc  \ivUcr  vo  \.Vve  ViuWwi'sSAaXe^ 
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§431.  Peraoniil  service  of  the  summund  upon  a  Ucfendant,  being  a 
domestic  corpora liou,  must  be  made  by  delivering  u  copy  tliereol,  wiiliiu  the 
State,  as  follows  : 

I.  If  the  action  is  against  the  mayor,  alderman,  [aldermenj  and  conuuon- 
iltT  (if  the  city  of  New  York,  to  the  mayor,  contptroller,  or  counsel  to  ihe 
eoiporation. 

i  If  the  action  is  ngainst  any  other  city,  to  the  mayor,  treasurer,  counsel, 
■tUH*ney,  or  clerk  ;  or,  if  the  city  lacks  either  of  those  otlicers,  to  the  ollicer 
performing  corresponding  functions,  under  another  name. 

3.  In  any  oth<_'r  case,  to  the  proaideut  or  other  heaid  of  the  corporation, 
the  ^ecretury  or  clerk  to  the  corporation,  the  cashier,  the  treasurer,  or  a 
director  or  managing  agenL 

§  432.  [am*d  1877.]  Personal  service  of  the  summons,  upon  a  defend* 
ut^  being  a  foreign  corporation,  must  be  made  by  delivering  a  copy  iLeieof, 
within  the  State,  as  follows  : 

1.  To  the  president,  treasurer,  or  secretary ;  or,  if  the  corporation  lacks 
citlier  of  those  officers,  to  the  officer  preforming  corresponding  functions, 
Boder  another  name. 

2.  To  a  person  designated  for  the  purpose  by  a  writing,  under  the  seal 
of  the  corporation,  and  the  signature  of  its  president,  vice-f>resi(U'nt,  or 
othw  acting  head,  accompanied  with  the  written  consent  of  the  person 
designated,  and  filed  in  the  office  of  the  J?ecretaiy  of  State.  The  desi;;na- 
tioi!  must  specify  a  place,  within  the  State,  as  the  oflice  or  residence  of  the 
perwn  designated ;  and,  if  it  is  witliin  the  city,  the  sti-cet,  and  street  num- 
ber, if  any,  or  other  suitable  designati(m  of  the  particular  locality.  It 
Rmaius  in  force,  until  the  filing  in  the  same  office  of  a  written  revocation 
thereof,  or  of  the  consent,  executed  in  like  manner  ;  but  tlu  po»"son  desig- 
nated may,  from  time  to  tini. ,  change  the  place  specilied  as  his  otiice  or 
riL'idence,  to  some  other  place  within  the  State,  by  a  writing,  cxecuied  by 
him.  and  tiled  in  like  manner.  The  Secretary  of  State,  may  re(|uirc  the  ex- 
ecQtion  of  any  instrument,  specilied  in  this  .section,  to  be  authenticated  a:! 
be  deems  pi'oper,  and  he  may  refuse  to  file  it  without  such  an  authentica- 
tion. An  exemplified  copy  of  a  designation  so  iileii,  accompanied  with  a 
eM'tificate  that  it  has  not  been  revoke<l,  is  presumtive  evidcuce  of  the  exe- 
cation  thereof,  and  conclusive  evidence  of  the  authority  of  the  officer  cxe- 
CQting  it. 

8.  If  such  a  designation  is  not  in  force,  or  if  neither  the  person  desig- 
nnted,  nor  an  officer  specified  in  subdivision  first  of  this  section,  can  be 
found  with  due  diligence,  and  the  corporation  has  property  within  the  State, 
or  the  cause  of  action  arose  therein  ;  to  the  cashier,  a  director,  or  a  mun- 
a^Dg  agent  of  the  corporation,  within  the  State. 

§  433.  The  provisions  of  this  article,  relating  to  the  mode  of  service  of 
a  summons,  apply  likewise  to  the  service  of  any  process  or  other  ])aper, 
whereby  a  special  proceeding  is  commenced  in  a  court,  or  before  an  ollicer, 
except  a  proceeding  to  punish  for  contempt,  and  except  where  special  i)ro- 
iriaiuns  for  the  service  thereof  is  otherwise  made  by  law. 

§  434.  Proof  of  service,  as  prescribed  in  this  article,  must  bo  made  by      j 
tftidiivit,  except  as  follows:  1 

1.  If  the  service  was  ma<le  by  the  sheriff,  it  may  be  proved  by  \\va  vi^vU^- 
cate  thereof. 

2L  Jf  the  defendant  serveii  is  an    ndult,    who   has   not  V>ceT\  V^OCWvaW^ 
declared  to  be  incompetent  to  tDHnnge  his  aflairs,  the  service  mvw  V>vi  v^^^^^ 
FM  irruten  admission,  signed  by  bim,  and   either  acknow\edkvivi  \>>,'  V^^ 


aamoisataasT  mttviov. 


alid  certified  in  like  manner  as  a  deed  la  be  reoonled  in  tbe  cuuntr.  <iri» 
coniUuaieiJ  wilh  the  uHirJjvit  of  h  peii^ou,  other  lliuu  tbe  iiLiintiff,  aliuwinf: 
tbjit  tJie  ajguutui'e  id  germine, 

A  oertifiimte,  iidmitiBioui  or  affidavit  of  Berviee  of  ■  summoDs,  must  tUM 
thu  time  aiiil  plove  gf  service.  A  nritten  admiasioli  of  tbe  Mervinaf  ■ 
BUinmonH,  or  u{  a  jmper  accot»piin,viug  tbn  anniH,  iiaporCe,  unleaa  utlienriiC 
axpresslj  staled  ilwreiu,  or  oiherwiae  pluiDly  to  be  inleirod  from  Its  wi' 
tents,  cbal  a  oop.i  of  tbe  paper  waa  duli rei'eil  to  tbe  peraoti  siguingtif 
admieaion.  ' 

ARTICLE   SECOND. 
ScBaTiTniEa  roa  f 
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When  puUicuiioii 
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Id.:  niitoeervlcc  i 

444. 

Froor  of  Hrvice. 

•inC 
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nionf  by  liuuliailioli, 
4at.  PaiiersHponVblihordel.-.,.- 

g  435.  [am'J  1877  li  1SB0.]  Where  rt  nummona  ia  iasned  in  an;  wnt 
ol  reeurd,  an  oider  for  (be  xerviL-o Ibereof,  upon  u  det'caduiit  reading  nilllb 
tbe  l^tale,  luiiy  be  luude  by  the  court,  or  a  judge  tbeivof,  or  ibe  coaai} 
judge  of  tbe  irouuty  wbere  the  aeljou  ia  [rioble,  upon  aaliafuolury  prouT,  tj 
tbe  uffidnvlt  of  a  person,  not  u  parly  to  tile  action,  or  by  tbe  I'enirn  of  llx 
shecifl  of  the  conuty  wiiere  the  defendunt  resides,  tbjit  propnr  und  lilUgoil 
effort  liiv  beeri  iiiade  to  t'erve  tbe  sunimoDs  upon  the  defeudaat,  and  tiut 
the  place  of  liix  aojourii  cannot  be  aai-ertiiined,  or,  it  be  ia  wiihin  tbeMult| 
ttiat  he  aroida  aerviee,  so  that  personal  wrviee  caunut  be  made. 

g  436.  [am'd  1877.]  The  order  mnal  direct,  thaC  the  aervin  atdM 
BtiiDmons  be  made,  by  lenrin^  ■  eopv  thereof,  and  of  the  oi'der,  nt  the  n# 
idence  of  the  defendant,  with  u  person  of  pnqier  age,  if  opoii  reusotitUt 
application,  admittanL-e  cnn  be  obtained,  and  sucli  a  person  found  wko  >BI 
receive  it ;  or,  if  admittance  cannot  be  ao  obtained,  nor  such  ii  peraou  fofli^ 
by  affiiing  tbe  same  to  the  outer  or  other  door  of  the  defendant'a  reailien^ 
and  by  depositing  another  copy  thei'eof,  properly  iQcloeed  lU  a  pMt-paB 
wrapper,  addressed  to  him,  at  hia  place  of  residence,  m  tbe  poal^lHMal 
the  place  where  be  resides. 

§437.  The  order,  and  the  papers  upon  wbiih  'twas  granted,  miullx 
filed,  and  .the  service  must  be  made,  wiihin  ten  days  after  the  order  it 
granted ;  otherwise  tbe  order  bceornen  inoperative.  On  filing  an  affidavil. 
showing  aervice  according  to  the  order,  tbe  suoitnons  is  deemed  served,  uri 
tbe  same  proceedings  mny  be  taken  thereupon,  aa  if  it  had  been  aerirell  b} 
publication,  pursuant  to  BU  order  for  that  purpose,  made  aa  prescribvdll 
the  next  aection. 

g  43B.  [am'il  IS7B  &  [S84.]     An  order,  directing  the  service  of  aHV 

tnuna  upon  u  defendant,  without  the  State,  or  by  putilioabon,  may  be  Dudi 

in  eiiber  ol  the  /olloiving  cases  ; 

1.    Where  tbe  defendant  to  Ije  served  U  »  loteisp  ««v«a.'^is\  oc.  being. 

a  BHlaml  person   is  not  a  resident  of  tive  &!,««■,  ot  vi\\(se,  s^vei  Ka^* 

V^rr,  tbe  detendant  remains  unknown  Wt  tt«  v\i«tiftS,  ot  li*  ,juiii>il. 


I  uwUe  tu  sauortaia  wlieiher  the  defeodant  is  or  is  not  a  resident  of  the 

!.  Wbera  the  dfrciiijiuil,  being  &  resideal  uf  iLq  Stnlu,  hiia  c]op:ii'ted 
llHrelroni,  vrilh  ialeol  vt  defrauil  hi»  EreJimra,  or  to  Bvuid  tlie  seirice  of  a 
wuiiiiuos;  ur  keeps  liimiielf  cuncealeii  therein,  with  like  intent. 

8,  Where  the  iliife..il>lit,  bnngsn  aJolt,  and  ■  resident  of  the  Stiile,  bus 
ton  cuotiDuiuu^y  without  the  Uailed  tJlatea  more  than  hi k  iiioiilhti  next 
lufon  ilie  granting  ol  the  order,  mbiI  liaa  nut  miuifi  a.  clesigDuiiDa  uf  u  per- 
KHI,  npon  nJium  to  oerve  a  BQmianns  in  hU  behalf,  aa  preei:ribi?d  in  sectioQ 
luir hundred  and  thirty  of  this  txl;  or  a  deEignitiun  so  rnadu  iiu  lunfrer 
iciHiiins  in  Tori's  ;  or  aervice  upon  the  person  an  dedigiiiited  eaiiool  be  niudo 
tHbia  tlie  Stale,  af  l£r  diligent  ^orl. 

(  Where  the  iwmplaiut  demands  judgment  annulling  a  marciage,  or  tor 
>  diioriv,  or  u  separation. 

^  Where  the  (.innplttiDt  demnndB  jiid^iueut,  that  ttie  defendant  be  ex- 
daM  From  n  Tested  or  eontincent  interest  in,  or  lieu  uyoa,  epei'ific  rexl 
wpirutul  propcrt;  within  (he  State ;  or  tlial  sach  an  iniereac  or  lien  in 
httv  of  eitlier  party  be  enforced,  reji^iiluted,  defined  ur  limited ;  or  other- 
■te  iffectiug  llie  title  to  hui:Ii  propei'ty 

(.  Where  tlje  defenduni  is  a  reisident  of  the  StatP,  or  a  donieatit  corpora- 
liM :  mil  Bu  attempt  whs  made  to  commence  the  action  against  the  defend- 
xKi  IS  requii^  in  cliapter  fourth  of  this  act,  before  the  eipiraiion  of  tlio 
mitlun  applicable  tlierelo,  na  fixed  in  tlial  chapter;  and  the  limitiitiou 
^Nridbara  expired,  within  sixty  days  next  precsding  the  application.  If 
li«  liltia  had  not  been  eilended  by  the  alteuipt  to  lonimence  the  action. 

1.  WherH  the  at'tion  is  ngoinst  the stocL holders  of  a  corporation,  or  inini- 
HMk  eumpuny.  and  is  authorized  by  a  law  of  the  Stute,  and  the  defendant 
iiastockboliier  thereof. 

Wben  a  copy  of  the  summons  is  rc(|uired  by  siibdiTieion  first  ur  subdi- 
'BlMi  leuond  of  section  four  bondied  aud  twentj-sii  of  tliia  BL't,  or  by  sec- 
lUB  (our  hundred  and  tttenty-niua  of  tiiis  act,  to  be  delivered  to  u  person 
uU«t  than  the  defendant,  an  order,  directing  rlie  service  of  a  copy  uf  the 
NnmiHis  upon  such  person  without  the  state,  orby  publiitition,  may  he 
udeas  prescribed  in  (his  section,  as  if  such  person  was  the  defendant  la 

BNch  pei'^iin,  us  is  required  in  the  uext  succeeding  section  witli  respect 
h  i  dedndimt.  And  sections  four  liundrcd  and  forty  to  four  hundred  and 
t%-foni,  both  inciuKive,  apply  to  tlie  proceedings  in  like  manner  as  if 
Ml  person  was  a  defeudauL 

i439.  [amWISTQ.J  The  order  must  be  founded  upon  a  verified  com- 
^iM.  showing  a  sufficient  cuuw  of  action  against  the  defendnnt  to  be 
*<r<ei],  RDd  proof  by  affidavit  of  the  additional  I'licts  required  by  llie  last 
*Kti«n;  and  also,  where  the  application  is  made  upon  the  ground  that  the 
Mmdanl  is  a  foreign  corporation,  or  not  a  resident  of  the  Slate,  or  in  B 
'ijINt^'ilivd  in  subdivii'ion  rouitli,  fifth,  or  seventh  of  the  liist  section, 
'■Ktbe  plaintiff  has  been  or  will  l>e  unable,  with  due  diligence,  to  maka 
IMMDtl  aervioe  of  the 


BUO^  [am'd  1873.]  The  order  may  be  made  by  a  gndge  of  the  court,  or 
At  CMinlj  judge  of  the  county   where  the  action  is  triable.      It  must 
•nettliat  acrvlueof  the  summons,  upon  the  defendant  n«ine(\  ot  4isKVL\*i. 
^ftjwder,  bo  made  bf  pabliiaiion  thereof  In  two  iiewftimpeti,  dedigtvMRA. 
^■*^-^«'  ™«'  ''*e'j  '"  ff/™  nolrte  to  the  datendanl,  Sdt  u.  av«=^*«*- 
*"  /aitgit  (/eems  reasonaftle.  not  less  tlmn  (mue  a  weA  t»«  *' 
"-  -'  (Ae  option  of  the  plaintiff,  by  service  oi  the  *' 
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and  of  a  copy  of  the  complaint  and  order,  withoat  the  State,  oponthei 
fendiint  personally,  if  he  i:»  uf  full  as;e,  or  an  infant  of  the  u^  of  foui 
years  or  upwards;  or,  if  the  defendant  is  d  corporation,  npon  an 
thereof,  Bpfoified  in  flection  four  hundred  and  thirty-one  or  four  Imndredi 
thiity-lw'o  of  this  net.    -  It  muot  also  contain,  either  a  direction  that,  oa 
bcforc  the  day  of  the  firat  publication,  the  plaintiff  deposit  in  a  0| 
post-office,  one  or  more  seta  of  copies  of  the  summons,  complaint, 
order,  each  contained  in  a  securely  closed  post-paid  wrapper,  directed  to  < 
defendant,  at  a  place  specified  in  the  order ;  or  a  statement  that  the  ji 
being  satisfied,  by  the  affidavits  upon  which  the  order  was  granted,  tt 
the  plaintiff  cannot,  with  reasonable  diligence,  ascertain  a  place  or  pi 
where  tiie  defendant  would  probably  receive  matter  transmitted  through 
post-office,  dispenses  with  the  deposit  of  any  papers  therein. 

g  441.  [am^d  1877.]  The  first  publication,  in  each  newspaper  dc 
in  the  order,  or  the  service  upon  the  defendant  without  tlie  state,  most 
made  within  three  months  after  the  order  is  granted.  For  the  purpose  ^  _ 
reckoning  the  time  within  which  the  defendant  must  appear  or  answer,  SOH'? 
vice  by  publication  is  complete  upon  the  day  of  the  last  publication,  pv-"  * 
siiant  to  the  order ;  and  service  made  without  the  state  is  complete  upQft-.::^ 
tiie  expiration  thereafter  of  a  time  equal  to  that  prescribed  for  publieatioB^  ^ 
The  first  publication,  pursuant  to  the  order,  or  the  service  upon  the  dcfeai^^ 
anr,  without  the  State,  must  be  made  within  three  months  after  the  ordcp?^ 
is  granted.  For  the  purpose  of  reckoning  the  time,  within  which  the  (kh-^ 
fendant  must  appear  or  answer,  service  by  publication  is  complete,  tt  tli^v 
expiration  of  the  time  prescribed  for  publication,  reckoning  from  the  fin&  ^ 
publication ;  and  service  made  without  the  State  is  complete,  upon  the  t»r 
piralion  tiiereafter  of  a  time  equal  to  that  prescribed  for  publicatiou. 

§  442.  [nrn'd  1877.]  Where  service  is  made  by  publication,  the  snm^ 
mons,  complaint,  and  order,  and  the  papers  upon  which  the  order  wasmade^ 
must  be  filed  with  the  clerk,  on  or  before  the  day  of  the  first  publicatioo^ 
and  a  notice,  subscribed  by  the  plaintiff's  attorney,  and  directed  only  totli^ 
defendant  or  defendants  to  be  thus  served,  substantially  in  the  followiair 
form,  the  blanks  being  properly  filled  up,  must  be  subjoined  lo  and  puS^ 
lished  with  the  summons  : 

"  To  :     The  foregoing  summons   is   served  upon  yon,  hf' 

publication,  pursuant  to  an  order  of  **  (naming  the  judge  iwi- 

his  official  title),  "  dated   the  day  of  ,  18     ,  and  filed  with  th» 

complaint  in  the  office  of  the  clerk  of  ,  at  " 

§  443.  [am'd  1877.]     Where   service  is  made  without  the  State,  th» 
I)apers  specified  in  the  last  stjction  must  be  previously  filed ;  and  a  notice 
must  be  served  with  the  summons,  in  all  respects  like  the  notice  required  hT 
the  last  section,  except  that  the  wordvS,  "  without  the  State  of  New  York, 
must  be  substituted  for  the  words,  "  by  publication." 

§  444.  Proof  of  the  publication  of  the  summons  and  notice  musth* 
made  by  the  affidavit  of  the  printer  or  publisher,  or  his  foreman  or  prior 
cipal  clerk.  Proof  of  deposit  in  the  ])ost.office,  or  of  delivery,  of  a  pnp*^ 
recjuired  to  be  deposited  or  tlelivered  by  the  provisions  of  this  article,  Diait 
be  made  by  the  affidavit  ol"  the  person,  who  deposited  or  delivered  it 

§  445.  \am\I  1877.]  Wiiere  the  summons  is  served,  pursuant  to  an  onl**" 

made  as  prescribe*!  in  tiiis  article,  and  the  defen<iant  so  served  doe:*  n** 

aj)pear,  he,  or  his  representative,  on  application  and  sufficient  cause  sho*'*^ 

at  any  time  before  fiiml  judgment,  muat  \)e  aWoxwivi  Vv>  vlviteud  the  a(slia«*» 
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tml,  except  in  an  action  for  divorce,  or  wherein  the  contrnry  in  expro.^sly 
preiscribeil  by  law,  the  defendniit,  or  iiis  re|>re8entativi>,  must,  in  like  iiiiiii- 
Der,  upon  good  cause  shown,  ami  upon  just  terms,  l>o  uliowtMl  to  (h'l'ond, 
ttfter  final  judgment,  at  any  time  witliin  one  yo.ir  ai'tcr  iXMSonnl  scivioc  i»f 
written  notice  thereof;  or,  if  sucii  a  iioiii-o  has  not  been  served,  wiihm 
sercn  years  after  the  filing  of  tiie  judpuent-roll.  If  the  defense  is  .sueiess- 
ful,  and  the  jud«;inent,  or  any  part  tiiereof.  h:is  been  colhn'ted  or  oiiierwisc 
enforced,  such  restitution  may  tliereupon  he  com  j>el  led,  as;  ho  court  direeis; 
but  the  title  to  property,  sold,  to  a  pureliaser  in  good  faitli,  ]>ursuant  to  a 
direction  contained  in  the  judgment,  or  l)y  virtue  of  an  execution  issued 
upon  the  same,  shall  not  be  affected  thereby. 

TITLE  II. 
Pai'tica  to  an  action, 

AmcLS  1.  FHrties  generally. 

2.  Parties  Hovenilly  liable. 

8.  Parties  prot>ecniing  and  tlefendini;  ns  poor  persona. 

4.  lufuDt  piaintiitii  und  defenUunti*. 

ARTICLE   FIRST. 

1*AKTIES  OKXKR.VLLY. 

{  440.  Who  may  be  joined  as  plaintiffs.       ^  AT£i.  When  mnrried  woman  is  a  party. 

447  Id.;  as  defendant'*.  451.  Wlion  defendant  or  liiti  name  is 
418.  Pzirties  united  in  interest,  when  imknown. 

to  be  joined  ;  when  one  or  more  4"i2.  Wlu-n  ctinrt  to   decide    contro- 

nuy  sue  or  defend  for  file  whole.  versy,  or  to  order  other  parlies 

4tf.  Trustee  of  express    tnist,    etc.,  to  be  brouj^ht  in. 

may  pne  without  person  bene-  453.  Supplemental  sunmions. 

ficially  intere(<ted. 

§  4L46.  All  persons  having  an  interest  in  tlte  subject  of  tlio  action,  and 
in  obtaining  the  judgment  demanded,  may  be  joined  as  plaintiffs,  except  as 
otherwise  expressly  prescribed  in  this  act. 

§  4A1.  Any  person  may  he  made  a  defendant  who  has,  or  claims  an  in- 
terest i:i  the  controvci*sy,  adverse  to  the  plaintiff,  or  wiio  is  a  neeessary 
party  defendant,  for  the  complete  determination  or  settlement  of  a  ques- 
tion  involved  therein;  except  as  otherwise  expressly  presenbtMl  in  ibis 
act. 

§  448.  Of  the  parties  to  the  action,  those  who  are  united  in  inteiest  mut^t 
lie  joined  as  pluiniiffs  or  defendants,  except  as  otherwise  expressly  pre- 
ecriMl  in  this  act.  But  if  the  consent  of  any  one,  who  ought  to  be  joined 
a:*  a  plaintiff,  cannot  be  obtained,  he  nniy  be  made  a  delendant,  tluf  rea>on 
therefor  being  stated  in  the  con)plaint.  And  where  the  (juestion  is  one  of 
:i  eontmon  or  general  interest  of  many  })ersons  ;  or  where  t  e  persons,  \'ho 
inijilit  be  made  parties,  are  very  numerous,  and  it  may  be  impraet  it-able  to 
bring  them  all  before  the  court,  one  or  more  may  sue  or  detend  lor  the 
benefit  of  all. 

§  449.  [anCd  1877.]     Everj'  action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  except  that  an  executor  or  administrator,  a  truster 
of  an  exprenH  trust,  or  a  person  exjjressly  authorized   by  stauite,  may  su 
without  joining  with  him  the  person   lor  whose  benefit  the  action  is  pro' 
cated.     A  person,  with  whom  or  in  whose  name,  a  contract  is  made  for  1 
benefit  of  another,  is  a  trustee  of  an  express  trust,  within  the  meaning 
this  section. 

§  460.  [anCd  1879. J    In  an  action  or  special  procccOLm^^  \!i  xsvwt^ 
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iVDinati  appcnra,  prosecutes,  or  defends,  alone  or  joliieJ  with  other  ptrtei.] 
iiM  It   Mm  wus  Hiii;;le.     It  \a  not  iiece88ary  or  proper  to  joiu  her  hwUBij 
Willi  lit*r  iiri  II  piirty  in  any  actiou  or  special  pruveetling  affectiug  kersepir 
nilo  property. 

^  451.  [/imWl879.]     Where  the  plaiDtiff  is  ignorant  of  the  dum OT:^ 
pari  oi  the  name  of  a  defeiidaot,  he  may  designate  that  defendant,  ia  ' 
Huiiiiiioiis,  and  in  any  other  process  or  proceeding  in  the  action,  by  a:' 
iioiis  naiiu>,  or  by  us  much  of  hid  name  as  is  known,  adding  a  desvnpiintkl 
idcniifving  the  person  intended.     Wiiere  the  plaintiff  demands  jut' 
a^aiiiHt  an   iin known   person,  he  may  designate  that  person  as  uuknowii.s 
adding  a  description,  tending  to  identify  him.     In  either  case,  the  per 
intended  is  theit'iUiMMi   regarded  as  a  defendant  in  the  action,  and  as  Bofi- ^ 
cieiitly  (U>serihed  tliertMn,  for  all  purposes,  including  service  of  the  summoMi 
as  pit'scriliod  in  article  sei'ond  of  the  last  title.     When  the  name,  or  tht.- 
remainder  of  the  name,  or  the  person,  becomes  known,  an  order  most  bl 
made  by  the  court,  upon  such  notice  and  such  terms  as  it  prescribes,  Uwt  ^ 
the  pr(>c(HMiin«<s  already  taken  be  deemed  amended,  by  the  insertion  of  tbt  ',j 
true  name,  in  place  of  the  fictitious  name  or  part  of  a  name,  or  theden^  '] 
nation  as  an  unknown  (>ersou ;  and  that  all  subsequent  proceedings  bt 
taken  under  the  true  name.  "^ 

J$  462.  The  court  may  determine  the  controversy,  as  between  the  pa^ 
ties  het'iuv  it,  whei*e  it  can  do  So  without  prejudice  to  the  rights  of  others, 
or  by  saving;  their  rights  ;  but  whei'e  a  complete  determination  of  the  coo- 
trovei>\  cannot  bo  ha\l  without  the  presence  of  oclier  parties,  the  coart  j: 
mu^t  (iirert  them  to  La*  biimght  in.  And  where  a  person,  not  a  party  to 
tiie  action,  has  an  inteivst  in  the  subject  thereof,  or  in  real  property,  tha 
title  to  »liiv-h  may  m  any  manner  bo  affected  by  the  judgment,  and  makd 
application  to  tlieiH>urt  to  be  made  u  party,  it  must  direct  him  to  be  brought 
in  b\  the  pr^tper  aaiendmont. 

§  453.  \am\l  1S77.  |  Whon»  the  court  directs  a  new  defendant  to  be 
brought  in.  and  the  order  is  not  made  upon  his  own  application,  a  sopple- 
menitil  ^ummons  must  U^  issutnl,  diriH'teil  to  him.  and  in  the  same  formM 
an  ori^i.uil  summons  ;  except  that,  in  the  IxkIv  thereof,  it  must  require  the 
ileieiulant  to  answer  the  original  or  the  amended  complaint, and  the  Bappte- 
mental  complaint,  or  either  of  them,  as  the  case  requires.  And  each  pro* 
MMon  of  ibis  chapter,  relating  to  )>orsuHal  servii.'e,  or  a  substitute  for  pe^ 
soual  MM>\  ice  of  au  original  summons,  applies  to  such  a  supplements! 
hummon.'t. 

.\KTUM.K  SF.rOND. 

VvUrUS  SKVKKAl.l.Y  MABLK. 

§  IM.  lVr>«\>UN  liable  for  the  Mine  ae-  ||  tVV  lYoctH?dini:9    ia    action  aipiinit 

MwdiJ  iua>  Ih*  Mud  l^^^cvtu-r.  Ueffnilant^ nevemlly  liable. 

■I\>.  iV'leuiltou  ^o  i>u\hI  u\a\  Mppl\  for  4^T.  .\j>pl:caiion  of  thin  article  to  de- 

,'«ii\  u'iiot                    '          '  U'lidautt*  joinily  liable. 

§  4h4.  |.;m\/  18TV,  |  Tv^o  or  mere  |vrions  st^vonillv  liable  upon  tba 
same  wnticn  msirumenl.  inchuim^;  the  parties  to  a  bill  of  exchange  or  a 
piom)>soi\  noie,  >k bethel  the  actUMi  k  b:o\i;;iit  upon  the  in^trument,  or  by 
.1  iMiiix  ibeicio  to  lett^xei  a^auivt  other  jMities  Tuible  over  tu  him,  may,  all 
oi  lUix  ol  ibem,  Ito  \iubi\ie\i  as  dcteudaius  in  the  same  action,  at  the  option 
ot  \\w  pKimnlY 

{I  4Nh.  riu'  jxMudei  el  a  peivM\  ,^i  *^MVl^^ln^  m  .*r  a^'tion»  with  another 
|vi^x»n.  as  picM-nlH>t  lu  the  la^ii  mvuou,  d\H^>i  r.ot  utfivi  Kis  nght  to  any 


t5(M61  POOR    PARTIES.  b'^ 

iT  or  other  relief,  to  whicli  he  would  have  been  entitled,  if  he  had  been 
irately  sued  in  the  action. 

;  456.  Where  a  summons,  issued  against  two  or  more  defendants,  alleged 
)e  severally  liable,  is  served  upon  some,  but  not  upon  all  of  them,  the 
intiff  may  proceed  against  those  upon  wliom  it  is  served,  as  if  they  were 
odIv  defendants  named  therein.  Where  it  is  served  upon  all  of  them, 
pUiatiff  may  take  judgment  against  one  or  more  of  them,  wiicrc  ho 
lid  lie  entitled  to  judgment,  if  the  action  was  against  him  or  them  alone, 
lere  judgment  is  so  taken,  the  clerk  must,  upon  the  plaintiff's  apifiica- 
I, enter  an  order,  directing  that  the  action  be  severed,  and  that  the 
anfif  may  proceed  against  the  other  defendants,  lu  any  3ubsc(iueiit 
seeding,  the  plaintiff  may  use,  together  with  a  certified  copy  of  such  un 
it,  a  copy  of  a  paper  constituting  a  part  of  the  juugmeut-roU,  with  like 
et  as  if  it  was  the  original 

467.  The  imst  three  tactions  do  not  affect  a  defence  or  other  objection 
defendant,  growing  out  of  the  failure  to  join  in  the  action  two  or  more 
0D8  jointly  liable ;  and,  as  regards  the  other  parties  to  the  action,  per- 
i  jointly  liable  are  regarded  as  one  party,  for  every  purpose  conteiu- 
ed  by  those  sections. 

ARTICLE  THIRD. 

Parties  Prosecuting  and  Defending  as  Poor  Persons. 

I  Who  may  petition  for  leave  to  $  4ti3.  When  defendant  may  |)etition  to 

prosecute  as  a  poor  perhon.  defend  aH  a  poor  perbou. 

I.  Contents  of  i>etitiou.  464.  Coiiteuts  of  pctiriou. 

I.  When  and  how  leave  granted.  465.  Proceeding!*  tliereon. 

I.  Not  liable  for  coets  and  fees.  46(5.  Appeal,  waea   party   prosecutes 

!.  When  leave  may  be  auualled.  or  defeudn  a.>«  a  poor  pernor.. 

467.  Cot<ts  in  favor  of  petitioner. 

458.  A  poor  person,  not  being  of  ability  to  sue,  who  alleges  that  he 
1  cause  of  action  against  another  person,  mny  apply,  by  petition,  to  the 
t  in  which  the  action  is  pending,  or  in  which  it  is  intended  to  be 
gilt,  for  leave  to  prosecute  as  a  poor  person,  and  to  have  an  attorney 
counsellor  assigned  to  conduct  his  action. 

459.  The  petition  must  state : 

The  nature  of  the  action  brought,  or  intended  to  be  brought. 

That  the  applicant  is  not  worth  one  hundred  dollars,  beside  the  wear- 
ipparel  and  furniture,  necessary  for  himself  and  his  family,  and  the 
ect-matter  of  the  action. 

must  be  verified  by  the  applicant's  affidavit,  and  supported  by  a  certiti- 
of  a  counsellor  at  law,  to  the  effect  that  he  has  examined  the  oase,  and 

opinion  that  the  applicant  has  a  good  cause  of  action. 

460.  The  court  to  which  the  petition  is  presented,  if  satisfied  of  the 
t  of  the  facts  alleged,  and  that  the  applicant  has  a  good  cause  of  action, 

by  order,  admit  him  to  prosecute  as  a  poor  person,  and  assign  to  him 
:torney  and  counsel  to  prosecute  his  action,  who  must  act  therein  with- 
^mpensation. 

161.  A  person  so  admitted,  may  prosecute  his  action,  without  piying 
to  any  officer ;  and  he  shall  not  be  prevented  from  prosecuting  tbiB 
,  by  reason  of  his  being  liable  for  the  costs  of  a  former  action,  brought 
m  against  the  same  defendant,  [and]  if  judjijnient  is  rendered  against^ 
or  his  complaint  is  dismissed,  costs  shall  not  be  axsatded  «k^«\\»a»\ 
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§  462.  If  a  persou  so  admitted  is  guilty  of  irapruper  condacfc  in  the 
cent  ion  of  liis  action,  or  of  wilful  or  uunecessury  delay,  the  court 
ill  its  Uiscroiiou,  annul  the  order  admitting  him  to  prosecute  as  a  |>ooi 
NOii ;  and  he  shall  thereafter  be  deptived  of  all  the  pnvileges  cunf 
thereby. 

§  463.  A  defendant  in  an  action  involving  his  right,  title,  or  int 
in  or  to  real  or  personal  pi'oiM^rty,  may  petition  the  court,  in  wliid 
action  is  pending,  for  leave  to  defend  the  action  as  a  }>oor  person,  a 
have  an  attorney  and  counsel  assigned  to  conduct  his  defence. 

s^  464.  The  petition  mnsi  contain  the  same  maUei*s,  respecting  the 
ity  of  the  petitioner,  required  to  be  contained  in  a  petition  for  lea 
pioiiecute  as  a  poor  person  ;  and  it  must  be  supported  by  a  similar  t 
cjite,  relating  to  the  defence. 

^5  465.  The  provisions  of  this  article,  relating  to  the  order,  to  be 
upon  an  apphcation  for  leave  to  prosecute  as  a  poor  person,  and  tbi 
ceodiiigs  subsequent  thereto,  apply  to  the  order  and  subsequent  pn 
iugs,  upon  an  application  lor  leave  to  defend  as  a  poor  person. 

§  466.  An  order,  made  as  prescribed  in  this  article,  does  not  auti 
the  petitioner  to  take  or  inaintaiii   an  appeal,  as  a  poor  person  ;  but 
an  appeal  is  taken  by  the  adverse  party,  the  older  is  applicable,  in  la^ 
the  petitioner,  as  respondent  in  the  appeal. 

^  467.  Where  costs  are  awarded  in  favor  of  a  person,  who  has  bei 
mittcd  to  prosecute  or  defend  as  a  poor  person,  as  preseril»ed  in  this  a 
tiiey  must  be  paid  over  lo  his  attorney,  when  collected  from  the  ai 
party,  and  distributed  among  t!ie  attorney  and  counsel  assigned  to  lb< 
person,  as  the  court  directs. 

ARTICLE  FOURTU. 

Infant  Plaintiffs  and  Dkfkndants. 

§  4G8.  Right  of  inrant  to  briiiEr  jictiou.  §  473.  Guardian  for  infant  defend 

4ti9.  Guiii'diaii  forinfautpiaintiif  inimL  ci^riaiu  rual  actioiitt. 

he  appointed.  474.  Guardian  not  to  receive  pn 

470.  Application  therefor.  until  sccuiity  given. 

471.  Application  for  appointment  of  475.  !S«'cnnty. 

guardian    tor     infant     defend-  47(i.  Liit^t    two  bcctiont*  not  to 

ant.  to  general  gnartlian. 

472.  Guardian,  how  appointed.  Clerk,  477.  Liability  of  defendant's  go; 

wlieu  to  act.  for  costi*. 

§  468.  Where  an  infant  has  a  right  of  action,  he  is  entitled  to  ma 
an  acticm  thereon  ;  and  the  same  shall  not  be  deferred  or  delayed,  < 
count  of  his  intancv. 

^  469.  Before  a  summons  is  issued,  in  the  name  of  an  infant  pla 
a  (.•onipetent  and  responsible  person  must  be  appointed,  to  appear  i 
guardian  lor  the  purpose  of  the  action,  who  shall  be  responsible  ft 
costs  thereof. 

§  470.  The  guardian  must  be  appointed  upon  the  application  of  t 
fant,  if  he  is  of  the  age  of  for.rteon  years,  or  upwards  ;  or,  if  he  is 
that  age,  upon  the  application  of  his  general  or  testamentary  guardi 
he  has  one,  or  of  a  relative  or  frieinl.  If  the  application  is  madt 
relative  or  friend,  notice  th(?reof  must  be  given  to  hii  general  or  testi 
t/i/'v /^u.'irdjnn,  if  he  has  one;  or,  if  he  has  none,  to  the  person  with  ' 
tJjc  infant  resides. 

^'471.  [am'd  1S79.]     An  infant  defendaut  mu^t  \i\%v>  v^v^^^^  >o^ 
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iiQ,  who  must  l>e  a  competent  Hn<i  i-esponsible  person,  appointed  npon  tlie 
•pppcation  uf  the  infant,  it'  he  is  of  tiiu  n^o  of  fourteen  years,  or  iipwiinls, 
auil  applies  within  twenty  days  after  {leiHonal  service  of  the  sunnnons,  or 
iftcr  serviee  thereof  is  complete,  iis  ])rescrihL'(i  in  r<ection  four  hmiihcil  jirxl 
forty-one  of  tlris  net;  or,  if  he  is  untier  that  a«;c,  or  ne;xU'cls  so  to  aiiply. 
QjKMi  the  application  of  any  other  party  to  the  action,  or  of  a  relative  or 
friend  of  the  in fjint.  Where  the  application  is  made  hy  a  ]mm>oii,  otlu»r 
lh:iii  the  infant,  notice  thereof  must  be  ^iven  to  his  r^eneral  or  tcstannMitary 
jnimlian,  if  he  hais  one  within  the  State;  or,  if  he  has  none,  to  the  iiitant 
hiiiiself,  if  tie  is  of  the  a<i;e  of  fourteen  years,  or  upwards,  and  within  the 
8tnte;  or,  if  he  is  under  that  age,  and  within  the  State,  to  the  person  witli 
whom  he  resides. 

?  472.  The  court  in  which  the  action  is  bronj^h^,  or  a  jndjre  thereof,  or, 
if  the  action  is  bi'ought  in  tlic  supreme  court,  the  county  jnd«xe  of  the 
eoonty  where  the  action  is  triable,  may  appoint  a  ^^uardian  ad  litem  for  an 
infant.  ci:her  phiintiff  or  iiefendant,  as  prescribed  in  this  article.  The  clerk 
nast  act  in  that  capacity  for  un  infant  defendant,  where  the  court  or  the 
jadge  appoints  him.  No  person,  other  than  the  clerk,  shall  be  appointeil  a 
guardian  ad  litem,  unless  his  written  eonsftnt,  duly  acknowledged,  is  pro- 
diced  to  the  court  or  judge  making  the  appointment. 

§473.  [am'rf  1877.]  Where  an  infant  defendant  resides  withiti  the 
StAt«,  and  is  temporarily  abitent  thei'efrom,  the  court  may,  in  its  discretion, 
Hake  an  order  designating  a  person  to  be  his  ^uainlian  ad  litem,  unless  he, 
or  some  one  in  his  behalf,  procures  such  a  guaruian  to  be  appointed,  as 
preiici-ibed  in  the  last  two  sections,  within  a  s[)ecified  time  after  service  of 
I  copy  of  the  order.  The  court  must  give  sjjeciai  directions  in  the  order, 
respecting  the  service  thereof,  which  may  be  upon  the  infant.  The  sum- 
mons may  be  served  by  delivering  a  copy  to  the  giiardinn  soappr>intetl,  with 
like  effect  as  where  a  summons  is  served  without  the  State  upon  an  adult 
defendant,  pursuant  to  an  order  for  that  purpose,  grante<l  as  |)rescribed  in 
section  four  hundred  and  thirty-eight  of  this  act;  except  that  the  time  to 
ippearor  answer  is  twenty  daj'S  after  the  service  of  the  summons,  exclusive 
of  the  day  of  service. 

§  474.  Except  in  case  where  it  is  otherwise  specially  prescribed  by  law, 
agaardian,  appointed  for  an  infant,  as  prescribed  in  this  article,  shall  not 
be  permitted  to  receive  money  or  property  of  the  infant,  other  than  co.>ts 
and  expenses  allowed  to  the  guardian  by  tlie  court,  until  he  has  given  sulii- 
cient  security,  approved  by  a  judge  of  the  court,  or  a  county  judge,  to 
account  for  and  apply  the  same,  under  the  direction  of  the  court. 

§  475.  The  security  must  be  a  bond  to  the  infant,  in  such  penalty  as 
the  judge  dii*ect.«*,  not  less  than  twice  the  sum,  or  the  value  of  the  i)rop- 
erty,  to  be  received,  executed  by  the  guardian  and  at  least  two  sureties 
approved  by  the  judge,  and  filed  in  the  office  of  the  clerk.  The  infant,  or 
any  other  party  to  the  action,  may  afterwards  ai)])ly  for  an  order,  diluting 
a  new  bond  to  be  given,  with  an  increased  penalty ;  or  the  court  may  so 
direct,  of  its  own  motion. 

S  476.  The  last  two  sections  do  not  apply  to  the  general  guardian  of  tlie 
iufiinl,  who  has  been  appointed  his  guardian  ad  litem,  as  prescribed  in  this 
article;  but  the  court  why,  at  nnr  time,  re^jiiiro  the  }r;enerv\\  v^wayvWww  \o 
f^st  ViMniona!  fienarltr  for  the  faithful  discUiir^e  of   his  trust,  V^viVwvi  x<i- 
teiriagmonej  or  property  of  the  infuDt,  under  a  ludsmeut  ov  oyOl^y  \vi  \>ft» 
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§  477.  A  person  appointed  f^ardiiin,  as  prescribed  m  this  article,  for  n 
infuiit  defemliint  in  an  action,  is  not  liable  for  the  costs  of  the  action 
un.et^s  specially  charged  therewith  by  the  order  of  the  court,  for  peraomfei 
misconduct. 

CHAPTER  VI. 

PLEADINGS  IN  COURTS  OF  RECORD,   INCLUDING  COTOK 

TER-CLAIMS. 

TITLE    I. — The  cosskccitivj:  pleadings  is  an  action. 

II. — Protisions  generally  applicable  to  pleadings. 

TITLE  I. 

77i«  conttecutive  pleculingn  in  an  (uUan, 

Abticle  1.  Complaint. 

2.  Demurrer. 

3.  Answer. 

4.  Reply. 

ARTICLE  FIRST. 
Complaint. 

%  478.  First  pleading  to  he  complaint.  %  48S.  CauMff  of  action  to  be  sepaiaMW 

479.  Copy    complaint,    when    to    be  stilted.  ■ 

Borvcd.  484.  What  caoKS  of  action  nuf  bf 

480.  Conseqnence  of  failure.  Joined  in  the  rame  complaiat ._ 
48i.  Complaint  what  to  ctmtain.                  485.  [liepealed  1877.1 

48:2.  When     interlocutory    and    final  486.  [Sepealed  1877.J  I 

judgment  may  he  demanded.  I 

g  478.  The  first  pleading,  on  the  part  of  the  plaintiff,  is  the  complani  1 

^479.  [amW  1 877.]  If  a  copy  of  the  complaint  is  not  delivered  to  i' 
defendant,  at  the  time  of  the  delivery  of  a  copy  of  the  suminons  to  luB, 
either  within  or  without  the  State,  hia  attornev  may,  at  any  time  witUi 
twenty  days  after  the  service  of  theKuiDmons  is  complete,  serve  upon  tM 
plaintiff's  attorney  a  written  demand  of  a  copy  of  the  complaint,  irhidi 
must  be  served  within  twenty  days  thereafter.  The  demand  may  be 
incorporated  into  the  notice  of  appearance.  But  where  the  sameattomif 
appears  for  two  or  more  defendants,  only  one  copy  of  the  complaint  needlM 
served  upon  him  ;  and  if,  after  service  of  a  copy  of  the  complaint  upoo  hiHi 
as  attorney  for  a  defendant,  he  appears  for  another  defendant,  the  last  d^ 
fendant  must  answer  the  complaint  within  twenty  days  after  he  appears  ii 
the  action. 

§  480.  If  the  plaintiff's  attorney  fails  to  serve  a  copy  of  the  complainti 
as  prescribed  in  the  last  section,  the  defendant  may  apply  to  the  court  for 
a  dismissal  of  the  complaint. 

§  481.  The  complaint  must  contain  : 

1.  The  title  of  the  action,  specifying  the  name  of  the  court  in  which  itil 
brought;  if  it  is  brought  in  the  supreme  court,  the  name  of  the  county 
which  the  plaintiff  designates  as  the  place  of  trial;  and  the  names  of  ul 
the  parties  to  the  action,  plaintiff  and  defendant. 

2.  A  plaiin  and  concihc  statement  of  the  facts,  constituting  each  cause  of 
action,  without  unnecessary  repetition. 

8.  A  demand  of  the  judgment  to  which  the  plaintiff  supposes  hitnscif  01^ 
titled. 

§  482.  \am\l  1877.]  In  an  action  triable  by  the  court,  without  a  jotfi 
the  plaintiff  may,  in  a  pronep  «*nse,  demand  an  interlocutory  judgment,  99^ 
aho  a  final  judgment,  "'>{  them  cl««rly. 
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S  483.  Whore  the  complaint  rets  forth  two  or  more  (*anBe8  of  action,  the 
UemeBt  of  the  facta  constitatiDg  each  cau^c  of  action  must  Ix*  Hoparate 
Ml  nambered. 

^484  [ani'd  1877.]  The  plaintiff  may  unite  in  the  8amc  comphiint,  two 
r more  causes  of  action,  whether  thev  are  such  as  were  formerly  <lenoiiii- 
ited  legal  or  equitable,  or  both,  where  they  are  brought  to  recover  art 
jHows: 

I.  Upon  contract,  express  or  implied. 

1  For  personal  injuries,  except  liljel,  slander,  criminal  conversation,  or 
edaetiou. 

3.  For  libel  or  slander. 

4.  For  injuries  to  real  property. 

5.  Reul  pn)|)erty,  in  ejectment,  with  or  without  damages  for  the  with- 
olding  thereof. 

8.  For  injuries  to  personal  property. 

7.  ChatteJH,  with  or  without  damages  for  the  taking  or  detention  thereof. 

8.  Upon  claims  against  a  trustee,  by  virtue  of  a  contract,  or  by  operation 
flaw, 

8.  Upon  claims  arising  out  of  the  same  transaction,  or  transactions  eon- 
Kted  with  the  same  subject  of  action,  and  not  included  within  one  of  the 
ingoing  subdivisions  of  this  section. 

But  it  must  appear,  u\x)n  the  face  of  the  complaint,  that  all  the  causes 
faction,  so  united,  belong  to  one  of  the  foregoing  subdivisions  of  this 
frtion ;  that  they  are  consistent  with  each  other ;  and,  except  as  other- 
ve  pres(.*ribed  by  law,  that  they  aifect  all  the  parties  to  the  action  ;  and 
must  appear  upon  the  face  of  the  complaint,  that  they  do  not  require 
iferent  places  of  trial. 

iiAb,  [Rfpeaied\811.] 

§486.  [Repealed  ISTI.] 

ARTICLE  SECOND. 

Demurrer. 

f^.  Defendant  mnct  demur  or  answer.  answer. 

IBS.  When  he  may  demnr.  $  495.  Deniurror  to  connterclalm.  when 

M.  [Repealed  1877.]  dercndant  demands   uu  afiirni- 

M.  Demurrer    to    complaint     mast  ativo  .iud^inent. 

specify  f^roiinds  or  objection.  490.  Demurrer  to  counterclaim  must 
Wl.  \RtpeaUd  1877.1  specify  grounds  of  objection. 

tt&  Demurrer  to  nil  or  part   of   the  497.  Anieudmeiits    in    certain    cusen 

complaint:    demurrer   to  part,  after  decision  of  deuiurrrr. 

and  auHwcr  to  part.  403.  When  objection   may   be  taki'u 
81  Defendant  may  oemar  to  reply.  by  an.-^wer. 

M  When    plaintiff  may   demur  to  499.  Objection  ;  when  deemed  waived. 

§  487.  The  only  pleading  on  the  part  of  the  defendant  is  either  a  de- 
vrer  or  an  answer. 

1 488.  [anCd  1877.]  The  defendant  may  demur  to  tlie  complaint 
BJEre  one  or  more  of  the  following  objections  thereto  appear  uppon  face 
»ereof. 

1.  That  the  court  has  not  jurisdiction  of  the  person  of  the  defendant. 

2.  That  the  court  has  not  jurisdiction  of  the  subject  of  the  action. 
i-  That  the  plaintiff  has  not  legal  capacity  to  sue. 

4.  That  there  is  another  action  pending  between  the  same  parties,  fof 
^>UDe  cause. 
B.  That  there  is  a  misjoinder  of  parties  plaintiff. 
^  Tlut  there  is  s  defect  of  parties,  plaintiff  or  defeF»'^««* 
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claim ;  but  so  much  of  a  demaud  exUting  against  the  person  whom  he  n^ 
resents,  or  foi'  whose  benctit  the  actioa  id  brought,  as  will  satisfy  the 
plaintiff's  demand,  must  be  allowed  aa  a  counterclaim,  if  it  might  have  beei 
tio  allowed  in  au  action  brought  by  the  peraon  beueiicially  interested. 

^  603.  [atri'd  1877.]  Where  a  counterclaim  is  established,  which  eqntli 
the  plaintilf's  demiiiid,  the  judgment  must  be  in  favor  of  the  defendaal 
Where  it  is  less  than  the  plaintiff 's  demand,  the  plaintiff  must  have  judg* 
meat  for  the  vcAidue  only.  Where  it  exceeds  the  plaiutiff^s  demand,  the 
de.endant  must  have  judgment  for  tlie  excess,  or  so  much  thereof  as  is  Joe 
liom  the  plaintiff.  Where  part  of  the  excess  is  not  due  from  the  phiintiff, 
the  judgment  does  not  prejudice  the  defendant's  right  to  recover,  Irom  an- 
other person,  so  much  thereof  as  the  judgment  does  not  cancel. 

§  604.  In  a  case  not  specified  in  the  last  section,  where  a  counterclain      : 
is  established,  which  entitles  the  defendant  to  an  affirmative  judgment,  de- 
manded in  the  answer,  judgment  must   be  rendered   for   the  defendant 
accordingly. 

§  606.  In  an  action  against  an  executor  or  an  administrator,  or  otber 
{person  sued  in  a  representative  capacity,  the  defendant  may  set  forth,  as  a 
counterclaim,  a  demand  belonging  to  the  decedent,  or  other  person  whom 
he  lepresents,  where  the  person  so  represented  would  have  been  entitled  to 
set  forth  the  same,  in  an  action  against  him. 

§  606.  In  au  action  brought  by  an  executor  or  administrator,  in  hit 
representative  capacity,  a  demand  against  the  decedent,  belonging,  at  the 
time  o!  his  death,  to  the  defendant,  may  be  set  forth  by  the  defendant  as  a 
counterclaim,  as  if  the  action  had  been  brought  by  the  decedent  in  his  life> 
time  ;  and,  if  a  balance  is  found  to  be  due  to  the  defendant,  judgment  must 
be  rendered  therefor  against  the  plaintiff,  in  his  repiescntativc  capacity. 
Executio'.i  can  be  issued  upon  such  a  judgment,  only  in  a  case  where  it 
could  be  issued  upon  a  judgment,  in  an  action  against  the  executor  or  ad- 
ministrator. 

^  607.  [VzmW  1879.]  A  defendant  may  set  forth,  in  his  answer,  as  many 
delences  or  counterclaims,  or  both,  as  he  has,  whether  they  are  such  aa 
were  formerly  denominated  legal  or  equitable.  }!^ach  defence  or  countep 
claim  nmst  be  separately  stated,  and  numbered.  Unless  it  is  interposed  «■ 
an  answer  to  the  entire  complaint,  it  must  distinoUy  refer  to  the  cause  of 
action  which  it  is  intended  to  answer. 

^  608.  lam'd  1877.]  A  partial  defence  may  be  set  forth,  aspresciibed 
in  the  last  section  ;  but  it  must  be  expressly  stated  to  be  a  partial  defence 
to  the  entire  complaint,  or  to  one  or  more  separate  causes  of  action,  therein 
set  lonh.  Upon  a  demurrer  thereto,  the  cpiestion  is,  whether  it  is  suP.icient 
for  that  purpose.  Matter  tending  only  to  miii^ate  or  reauce  damages,  iu 
an  action  to  recover  damages  for  the  breach  of  a  promibc  lo  marry,  or  fort 
]>ersoiial  injury,  or  an  injury  to  property,  is  a  partial  defence,  within  the 
meaning  of  this  section. 

g  509.  [atnd  1877. J  Where  the  defendant  deems  himself  entitled  to  an 
affirmative  judgment  against  the  plainiiff,  by  reason  of  a  counterclaim  in- 
terposed by  him,  he  must  demand  the  judgment  in  his  answer. 

g  510.  [UtpcaU'd  1877.J 

i^  622.  lfi//t\I IH11  k  J 879.]   Where  the  ansvfct  oC  U\e  di^eudant»  ex- 
j}rcs.'!/y  or  by  not  denying,  atiinits  a  part  ot   VW»  v\v\\\\U\W  v.'\..\\vv  w^  V>fc  \\mx., 
he*  court,  upon  tlio  /)i;iiiit ill's   inoLion,  Uiay,  \i\  \U  vVv^eYviV\v>vv,  mMivjY  W\vcv.>^< 


•'•&K8IVEK. 

t,  or  the  oUjeoliou  lh;i 


ARTICLE  TlllliD, 


«u!  nolo- 


Kt  fd.:  wLwn  plHlnG 


7.]  Tlie  nnsirer  of  the  defcinlon 
[ledSc  clenlnl  iif  eiwh  mnieriul 
ly  llie  deieiiJunt,  or  ut  any  kuti 


^att, 


i  MI.  ia,ii'<l  1877.]  Tile  uouiileix-hiiin,  FncfiKeil  in  llm  Iub' 


infurmutka. 
(Ii'f(.'ii(.-e  ot  count  cruiui  CO,  . 


I'kiiiiifTB  K 

Iha  (olluwiiig  ciinsM  of  nutiwi  iigiimsi  ilie  pliiiuiiff,  ur, 
»,  nsniusl  tlie  piii'sun  wliom  lie  ruiiitwjnls,  iiiiii  in  liivur  ol 
or  of  one  or  inoi^  ilefunilants,  bctwcttn  wliuui  uuJ  tde  gib  in 


hitlOi-uiDplumt  ua  ilm  luuLdiiliun  o[  lliu  iiluiiiLira  chdin,  ur  uoui 

lib  lb)!  WllljWlt  ot  tllU  HUUOII. 

t  III  sii  ai;lioii  uu  uuMlrarjt,  uny  other  cauBe  of  uutiua  un  L'ODti'uut, 
I^Ntlie  L-oninlulicemeilE  uC  llie  autkiii. 

|G02.  [iintW  IHTT.  I  iiiit  ilie  counlen^lniin,  spei'ified  in  ?ubdi 
"W  uf  ihc  luai  KtL'iuin,  i^  ?ul>j(h.-l  to  thu  folluwinj;  rulca : 
.  Ir  tlw  iii^tiim  is  fuuiiJi^d  iipuii  u  L-oiitnu't,  viUwh  hiis  lii>en  assigned  by 
pany  lliereto,  ullwr  thuu  n  negotiublB  pruuii^taory  nuto  or  bill  Of 
'ange,  n  deiunnd,  existing  ugHiatt  tlie  purly  tlierelo,  or  un  iiHEiyace 
m.'*,  HI  the  time  ul  llio  uadii'uiDeiit  clivrouf,  and  bdungiiig  u>  il 
Imk,  in  gaud  faitb,  before  iiotive  uf  ilie  ii9signmei»,  uiu:<I  bu  nNuv 
uiuirulaiiii,  to  Lbu  amuuni  uf  tlie  plalniitTB  domutid,  if  il  might 
iwitlloweJ  Bgaiust  the  pnrty,  or  tbo  HBiignee,  nhile  tho  uuiitmi 


.  II  tll<!  iii'tlon 


sMignod  t' 


DFgotinble  promiBsory  note  or 
the  pluiiiilll  niter  it    bvimm 
list  H  pcrituii  who  aiislgiied  or  iruiiafcned  ii 
ulluneil  HB  ti  euuntenluiin,  to  llie  iiniuunt 
might  hiiTe  ia'HU  su   itlluxed  iig;.iu»t  t!ie  ub 


1-  It  tlio  I 


igajnsi  lie  plamtilt  uliull  iv 


n  PLfiADINGS. 

omitted.  money ;  boy  picac 

S  5S4.  Form  anil  cocstrnction  of  certaia  §  585.  PJcucIinges  in  lilel  u 

ailcgiitiont*  tind  denials  iii  vcri-  586.  pleading  mitigating 

fled  pleadings.  ces,  in  action  for  a 

535.  Verification  ;  liow  and  by  whom  687.  FrivoloiiH   pleading 

mudi^  posed  of. 

62(5.  Form  of  afiidavit  of  verification.  638.  Sham  defences  to  be 

5J7.  When  verification  may   be  con-  5S9.  Material  variances  ; 

fined  to  a  coiniterclulm.  for. 

6S8.  Remedy    for   defective   vcrifica-  540.  Immaterial  varianc 

tion,  or  want  of  verification.  vided  for. 

5i.9.  When    d.  feiidant    not    excused  641.    What  to  be  deeme( 

from  verifying  answer  to  charge  proof. 

of  frand.  61S.  Amendments  of  coi 

530.  Private  statute  ;  how  plead<'d.  643.  Amended  pleading  i 

T).i\.  Acconnt ;  how  pleaded.    Bill  of  answer  thercro. 

pur  Iculars.  544.  Snpplemental  plead 

633.  Jiidgnients;  how  pleaded.  545.  When  .*i  plcadinj]:  ma 

5li3.  Gondii  ions     precedent;       how  to;  mode  and  effect 

pleaded.  646.  Proceed)  ngn  after  e 

534.  Infirument     for     payment     of  547.  [Repealed  1877.] 

§  518.  Thia  fha[)ter  prescribes  tbe  form  of  pleadings  iii  an 
the  rules  by  which  the  sufficiency  thereof  is  determined,  except 
eial  provision  is  otherwise  made  by  law. 

g  619.  The  ailcgations  of  a  pleading  must  be  liberally  eonsfi 
view  to  substantial  justice  between  the  parties. 

§  520.  A  pleading  must  be  subscribed  by  the  attorney  for  th 
copy  of  each  pleading,  subsequent  to  the  complaint,  must  be  se 
attorn* y  for  ihe  adverse  party,  within  twenty  days  alter  servic 
of  the  preceding  pleading. 

§  521.  [ayrCd  1884.]  Where  the  judgment  may  determine 
rights  ot  two  or  more  defendants,  as  between  themselves,  a  de! 
requires  such  a  determination  must  demand  it  in  his  answer,  a 
least  twenty  days  beiore  the  trial  serve  a  copy  of  his  answe 
attornev  lor  each  of  the  defendants  to  be  affected  by  the  de 
and  personally,  or  as  the  court  or  judge  may  direct,  upon  defei 
be  affected  who  have  not  duly  appeared  therein  by  attorney, 
versy  between  the  defendants  shall  not  delay  a  judgment,  to 
plaintiff  is  entitled,  unless  the  court  otherwise  directs. 

§  622.  Each  material  allegation  of  the  complaint,  not  cont 
the  answer,  and  each  material  allegation  of  new  matter  in  the 
controverted  by  the  reply,  where  a  reply  is  required,  must,  for  t 
of  the  action,  be  taken  as  true.  But  an  allegation  of  new  ni 
answer,  lo  which  a  reply  is  not  required,  or  of  new  matter  in  a 
bo  ileemed  controverted  by  the  adverse  party,  by  traverse  or  a^ 
the  case  refjuires. 

§  623.  Where  a  pleading  i<^  verilicd,  each  subsequent  ploadii 
demurrer,  or  the  general  answer  of  an  infant  by  his  guardian  ad 
also  be  verified.  But  the  verification  may  be  omitted,  in  a  case 
not  otherwise  si)ecially  proscribed  by  law,  where  the  party  pica 
be  privileged  from  tcstiiying,  as  a  witness,  concerning  an  a 
denial  contMincd  in  the  pleading.  A  pleading  cannot  be  used 
nal  prosecution  against  the  party,  as  proof  of  a  fact  admittc 
thovv'm. 

,«y  524.   The  iiJlef^ntUms  or  denials  in  n  vcviftod  p\ev\Am\;  \\u\»\ 

tftuted  lo  be  wade   by  the   piuty  pleading.     \3uWss  vWn  vvve  V 

^o  be  wade  upon   the  in /orma tion  and  beliel  ot  \\\e  v«^^^>\ 


"prdMl,  for  nil  pnrpcww,  invtiiilinc  >'  priminn)  prtwecitlion,  ns  'inTtng  hw 
OMli'ltlKiii  Iliu  k-iiiinJi'iIi>c  ur  ihe  lierfliin  TLTihiiii;  tlio  viBiiiling.    An  irll 

bcikt,  a|{h  r('ii|>i'('l  \o  a  ninttfr,  niiint.  For  tlie  lamit  imrpuHi^i',  U>^  <¥);iii'ili 
••  :iD  ullcgjiioii  iliuL  clic  pentoQ  vt!i'il,ving  tiie  iiJcudinR  li'i»  uut  biiuIi  kuou 

{^  636.  Tlie  Tci'ifii'iitian  niu?t  be  mnile  liv  ilia  iifSrlHvit  oT  ihc  |>nr[P,  nr, 

I   Ibtie  no  [WO  or  rnnre  piirties  iinllpci  in  inieraat.  omi  }il«"Hiig  toBeilier,  I 

•1  Imsi  one  of  tliem,  who  ts  iirt|iniinteil  with  (ho  Fnct''.  elcvpt  hk  ivWvwe  ; 

I      1.  Wtiere  the  pnrtT  ia  n  tlaniiwlni  i-orpurHttun,  the  vfriflcntion  inuat  ba 

axilu  liy  UN  uffi<'ei'  ihei'enf. 

H.  Whi-re  tlie  people  of  the  Slnle  nre.  or  b  publlu  offli'er,  in  their  hehnir,' 
i«lliuiiBMy,the  rerificBtiun  maybe    mude  by  nny  peroon   acqujii      " 
!(■»  hvlH. 

S.  [pini'rf  187n.]  Wlicre  llie  pnrly  is  a  foreign  p(ir[io™iion  ;  ur  i 
fily  IS  not  williiu  lL«  uuuDl.v  whria  ibu  lUlui-iiey  rvsi^k?,  ur  il  tin 
M 1  resilient  of  tlie  Stale,  the  eunnly  »here  lie  hiia  liie  utSa;  iiiiil  ijiipiible, 
MtBibing  Ibe  nffiduviti  a;  iC  [tieiii  are  Iwg  uv  moiii  partieit  uuiieil  in  incer- 
■B,ud  plmdiiig  together,  whei-H  nuttlii'i'  of  ilieiii,  ni'iji'iiiiiled  nich  ilw, 
ftoUi,  iswitlljil  ilmt  iwiialVt  ""'I  fnpnblQ  of  making  llic  iiltiiliivit ;  or  w|i  - 
fKaniiaii  or  defence  la  fomidud  iipmi  n  uritteii  iiiMrumeiil  fur  Itic  pnymi 

■"iKWitil  Iho'n'Hterinl  iilli^itioii.'  of  the   plimding  iire  within  the  [lerpo 
Wvledgi'  ol  the  n  etit  or  tlio  nttiiiiioy  :  In  either  ciisc,  the  vcrii)i;iiliun  aiaj 
h  tamto  tiv  tlie  HReiit  of  oi    '  .-     .. 

{^526.  ThealHiIiiiil  of  Miirn'ino:!  mu-l  br  lo  Hi.' .-ITui:!,  thnt  the  plcid-' 
i>|Illrae  10  .the  loiowifciL;!'  <■!  ilu'  dqi.>iii'iii.  vi,-i}fi  ii?  to  the  m.ittiTS 
WXila  »^le<J  IobeLi!lF.'gi-<luii  inliM'iii.<iion  iiii'l  lirl^^f,  ,iiid  ihnt  n)"  to  iho^' 
«MI«B  lie  believe 

"Iwihcpnriy,  he  muai  set  forth,  in  the  iiffi.liu'it,ilie  grimmWof  liia' belief,' 
1U  III!  iDritim  ni)[  Btitted  npoa  it'ie  knonledgc,  and  itie  rcasuu  why  it  i» 
Utande  by  thepmly. 

8537.  Where  the  toiuiilttiiii  is  not  verified,  nud  the  imBwer  sets  np 
nuinWldHim.  Mild  ulao  II  dei'UKe  by  wh,v  of  ileniul  ur  avuiilitiice,  tliu  iil 
j^Wt  of  verifii  stioii  iiniv  lir  iinide  to  ri-fcr  eielusivelj  to  the  coiiniercliiiiu. 
Ulhii  cuBG,  tli«  lust  llii-Du  soL'limia  are  applioiMe   to  the  affiJuvit  and  the. 
nuurdaitn,  as  if  the  liitier  vaa  ii  separute  pleading 

i  G38.  Till-  remedy  for  a  defeetire  veriBi'alion  of  A  plending  is  to  treat 

cuinBas  on  iiuveiiSvd.phuidiiig.  Wliere  ilie  «o|);of  a  plenJing  i*  ai-rved 
*iUnut  0  cupv  ul  a  guffieieiit  veriHualiaii,  in  u  case  where  (lie  advert-e  |)aily 
^wtitlnl  to  a  verified  pleiidiiig.  tte  iniiy  treat  iC  ■»  a  nullity,  pi-atiilud  ha 

SCt4iiuice,  viih  due  diljgenue,  lu  the  at^rney  of  the  adverse  party,  that 


,^«I«cta 


*MEsa9,  A  "tefendairt  is  not  eicii«ed  fn 
IKMt,  rinri^ng  him  with  having  eonfesfi 
Mad  a  Canveyani'S,  nssipniieiit.  or  olh^r 


om  verifying  his  answer  to  a 
eoDfesfied  or  ailRKred  u  jodgmeui.  ur  eie-' 
j?i«ww  „  ,,,»■,<,_■„■„.■;,  ii^-^i^ii^'ii:,!,.,  or  oth^r  In^trirnKiil,  nr  tnin^ferced  ,ir  il6* 
IHtti  mane;,  ur  penonal  property,  with  intent  to  hinder,  ilelny,  or  defrnud 
ibwodtlvra  ;  or  nilb  being  a  party  w  privy  to  t>iiuh  a  trnD<iuCuii\  Vi^  xnr. 
■"Brpenwu,  »itli  like  inteiii  tuivurJsihiiuredilors  ut  Ihai  ptvson-,  t«  t-"*^* 
I  tetud  itImWiw,  sffevliug  n  nj-H  ur  tlie  proyerly  ol  unuv^cv. 

X  (a/>,V rUTTJ    In  pfniriin;  ft  prrvnlo  eUtuie  or  r  tisSrA  4 
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l»aASR<ire,  and  title,  or  io  some  other  mtinner  with  convenient  certaibtyi 
without  setting  toith  any  of  the  contents  tliereof.  _ 

g  631.  It  id  not  nec'esitary  for  a  party  to  set  forth,  in  a  pleading,  1^ 
items  of  an  account  therein  all^i^;  but  in  that  case,  he  most  deliwto 
the  u(iver!«e  part},  within  ten  days  after  a  written  demand  thereof,  a  copy 
of  the  account,  which,  if  the  pleading  is  verified,  must  be  verified  by  hiB 
atfl«iavit,  to  the  utfect,  that  lie  believes  it  to  be  true;  or,  if  tlie  facts  ire 
within  the  |M>rsonul  knowledge  of  the  agent  or  attorney  for  the  party, or 
the  party  is  not  within  tlie  county  where  the  attorney  resides,  or  capable  of 
uiiikiiig  the  affidavit,  by  the  affidavit  of  the  agent  or  attorney.  If  be  faiii 
so  to  do,  lie  is  precluded  fi'Oin  giving  evidence  of  the  account.  Hie  coart^ 
or  a  judge  authorized  to  make  an  oi-der  in  the  action,  may  direct  the  party 
to  deliver  a  further  account,  where  the  one  delivered  is  defective.  Tbe 
court  may,  in  any  case,  direct  a  bill  of  the  particulars  of  the  claim  of  rithv 
party  to  1>G  delivered  to  the  adverse  party. 

§  532.  In  pleading  a  judgment,  or  other  determination,  of  a  coart 
or  otHoer  of  Hpt>cial  jurisdiction,  it  is  not  necessary  to  state  the  facts  cob- 
ferriiig  jurisdiction ;  but  the  judgment  or  determination  raoy  be  stated  to 
have  been  duly  given  or  made.  If  that  allegation  is  controverted,  tbe  putj 
pleading  must,  on  the  trial,  establish  the  facts  conferring  jurisdiction. 

g  633.  In  pleading  the  performance  of  a  condition  precedent  in  a  cos- 
tract,  it  is  not  necessary  to  state  the  facts  coustituting  performance;  bot 
the  party  may  stale,  generally,  that  he,  or  the  person  whom  he  repre^eotB, 
duly  f)crfornicd  all  the  conditions  on  his  part.  If  that  allegation  is  con- 
trovertiMl,  he  must,  ou  the  trial,  establish  performance. 

^  534.  Where  u  cause  of  action,  defence,  or  counterclaim,  is  fouaded 
upon  an  instrument  for  the  payment  of  money  only,  the  ^arty  may  ^ 
forth  a  c()[)y  of  the  instrument,  and  state  that  there  is  due  to  him  thereon, 
from  the  adverse  party,  a  specified  sum,  which  he  claims.  Such  an  all^*^ 
tion  id  equivalent  to  setting  forth  tbe  instrument,  according  to  its  legal 
effect. 

§  535.  It  is  not  necessary,  in  nn  action  for  libel  or  slander,  to  state,  iO 
the  complaint,  any  extrinsic  fact,  for  the  purpose  of  showing  the  application 
to  the  plaintiff,  of  the  defamatory  matter ;  but  the  plaintiffmay  state,  gen 
erally,  that  it  was  published  or  spoken  concerning  him  ;  and,  if  that  ullega' 
tion  is  c(mtroverted,  the  plaintiff  must  establish  it  on  the  trial.  In  such  at 
action,  the  defendant  may  prove  mitigating  circumstances,  notwithstanding 
that  he  has  pleaded  or  attempted  to  prove  a  justification. 

^  536.  [aind  1877.]  In  an  action  to  recover  damages  for  the  breach  o 
!i  pi-oinise  to  marry,  or  for  a  personal  injury,  or  an  injury  to  property,  tbi 
•i(>!en(l::nt  may  prove,  at  the  trial,  facts,  not  amounting  to  a  total  defence 
H'njiin;jf  to  mitigate  or  otherwise  iXHluce  the  plaintiff's  damages,  if  they  ar 
<'t  foith  in  the  answer,  cither  with  or  without  one  or  more  defences  to  th 
ni;  ire  eausc  of  action.  A  dofcndani,  in  default  for  want  of  an  answer,  roa) 
upon  a  reference  or  iiKpiiry  to  ascertain  the  amount  of  the  plaintiff' 
damages,  prove  facts  of  that  description. 

^  537.  \anid  1879.]     If  a  demurrer,  answer,  or  re[)ly   is  frivolous,  th 

party  prejudiced  thereby,  upon   a  previous  notice  to  the  nd verse  party,  c 

Dol    less  tlian   five  days,  may  apply  to  the  court  or  to  a  judge  of  the  com 

yo/  jtulf^itivnt  therv\\\)Oi\^  and  judgment  may  be  \»vvou  wccovvUuvcly.     If  th 

npl'licHtion  is  dvnied,  an  afjpeal  cannot  be  Ukeu  Vvv>w\  v\\vi  vWvsivxnAWAXvs 

^/W  //je  di'tiial  of  the  iippli  cation  does  not  preivwWcc  wu^  ol  W\<i  ^wXi^w^xi' 
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procec(libg»  of  cither  party.     Cocits,  as  upon  a  motion,  may  be  awarded 
QpoD  un  application  pursoaut  to  this  aection. 

^  638.  A  Bham  answer  or  a  sham  defence  may  be  stricken  out  by  the 
conrt,  upon  motion,  and  upon  sucli  terras  as  the  court  deems  just. 

§  539.  A  variance,  between  an  alienation  in  a  pleading  and  the  proof, 
is  not  material,  unless  it  has  actually  misled  the  adverse  party,  to  his  pi'<gu- 
lilce,  in  maintaining  his  action  or  defence,  upon  the  ruerits.  If  a  party 
insistjt  that  he  has  been  misled,  that  fact,  and  the  particulars  in  which  he 
lias  been  misled,  must  be  proved  to  the  satisfaction  of  the  court.  There- 
upon tbe  court  may,  in  its  discretion,  order  the  pleading  to  be  amended, 
upon  such  terms  as  it  deems  just. 

§  540.  Where  the  variance  is  not  material,  as  pi'escribed  in  the  last  sec- 
tion, the  court  may  direct  the  fact  to  be  found  according  to  the  evidence, 
wmay  order  an  immediate  amendment,  witiiout  costs. 

§541.  Where,  however,  the  allegation  to  which  the  proof  is  directed,  is 
^proved,  not  in  some  particular  or  particulars  only,  hut  in  its  entire  scope 
ind  meaning,  it  is  not  a  case  of  variance,  within  the  last  two  sections,  but 
« failure  of  proof. 

§  542.  Within  twenty  days  after  a  pleading,  or  the  answer  or  demurrer 
thereto,  is  served,  or  at  any  time  before  the  period  fcr  answering  it  oxpiics, 
the  pleading  may  be  once  amended  by  the  pauty,  of  course,  without  costs, 
uiil  without  piejudice  to  the  proceedings  already  had.^  But  if  it  is  made  to 
ippear  to  the  court,  that  the  pleading  was  amended  for  the  purpose  of 
^lav,  and  that  the  adverse  party  will  thereby  lose  the  benefit  ot  a  term,  lor 
'hich  the  cause  is  or  may  be  noticed,  the  amended  pleading  may  be  stricken 
^t,  or  the  pleading  may  be  restored  to  its  original  form,  and  such  icrnis 
JiBpoged  as  the  court  deems  just. 

§  643.  Where  a  pleading  is  amended,  as  prescribed  in  the  last  section, 
•  copy  thereof  must  be  servetl  upon  the  attorney  for  the  adverse  |);uty.  A 
hilure  to  demur  to,  or  answer  tlie  amended  [ileading,  within  twenty  days 
^^treafter,  has  the  same  effect  as  a  like  failure  to  demur  to,  or  answer  the 
trigiDal  pleading. 

§544.  [am^d  18*77.]  Upon  the  application  of  either  party,  the  court 
Btty,  and,  in  a  proper  case,  must,  upon  such  terms  as  are  just,  permit  liim 
to  make  a  supplemental  complaint,  answer  or  reply,  alleging  material  facts 
•hich  occurred  after  his  former  pleading,  or  of  which  he  was  ignorant  when 
itvasmade;  including  the  judgment  or  decree  of  a  competent  court,  reu- 
''^  after  the  commencement  of  the  action,  determining  the  matters  in 
Cfotroversy,  or  a  part  thereof.  The  pauty  may  apply  for  leave  to  n»akc  a 
fopplemental  pleading,  either  in  addition  to,  or  in  place  of,  the  former 
pleading.  In  the  former  event,  if  the  application  is  granted,  a  provisional 
■^Uiedy,  or  other  proceeding  already  taken  in  the  action,  is  not  afl'ected  by 
Ihe iiapplemental  pleading;  but  tlie  right  of  the  adverse  })arty  to  have  it 
Vacated  or  set  aside,  depends  upon  the  case  presented  by  the  original  und 
mpplemental  pleadings. 

§646.  \am*d  1817.]     Irrelevant,  redundant,  or  scandalous  matter  con- 
tused in  a  pleading,  may  be  stricken  out,  upon  the  moliou  ol  vi  \>v^v^ow 
JW^^^c*!  thereby.     Where  scandalous   matter   is   thus  slrick^u    owV,  \\\^ 
tttome^  whose  name  is  subscribed  to  the  pleading  may  be  dwecXed  \v>  \v.v^ 
^coi^  of  tite  motion,  and  bis  failure  to   pay  them  mav  be  puivWVwid  v\\i 
^otmapt  of  the  court.  ' 
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J5  546.  [mud  1877.]  Where  one  or  more  denials  or  aTIegations.  rontained 
in  a  ])lea(liu«r,  are  so  indetinite  or  uncertain  that  liie  precise  inenning  or  ap* 
plica t.iun  thereof  is  nut  appHient,  the  court  iHtiy  I'equii'e  the  pleadiug  to  be 
made  <k>Hnito  and  coitaiu,  by  uniendin'ent. 

§  547.  [Repealed  1877.] 

CHAPTER  VII. 
GENERAL  PROVISIONAL  REMEDIES  IN  AN  ACTION. 

TITLE)     I. — Arrest,  pending  the  action,  and  procekdimos  thkriittoii. 

TITLK    II. — Injunction. 

TITLE  III. — Attachment  of  property. 

TITLE  IV. — Other  provisional   remedies;  general  akp  miscsllamiosi 

PROVISIONS. 

TITLE  I. 
Arresf^  pendbtg  tlie  acfini,  atul proceedings  thereupon. 

Artjclk  1.  CuscH  when:  uii  order  of  urrc>t*t;  may  >)c  granted,  and  pcrBone  liable  !• 
arr"(«t 

2.  Gnintini;.  executing,  and  vacuthig  or  modifying  the  order  of  arrert. 

3.  Discharging  the  dcfeiidaiit  npoii  hail  or  deposit ;  Jai*tiflcatiuii  of  tba 

hail  aiiudiK|>osition  uf  the  deposit. 

4.  Charging  and  uit^charglng  bail. 

ARTICLE  FIRST. 
Casks  where  an  Order  of  Arrest  may  be  granted,  and  Pjcrsoxs  lluli 

to  Arrest. 

%  548.  No  perfion  to  be  arrested  in  civil       $  55*^.  f'oreign  judgment  not  to  aiict 

pro- eedingH.    without    an    ex-  righr.  to  arrest. 

ytrvfs  hialuiory  pioxinon.  553.  Woman  not  to   l>e  arrested,  «X' 

510.  W  lirn  thr  right  lo  MDc^t  depends  cepl,  etc. 

upon  [tie  iiaMire  (tf  ihe  ac. ion.  554.  Idior,   lunatic,  or   Infant   audrt 

SrX).  Wlii'U  the  light  to  arrcKt depends  fourteen,    not   to    be  orrft'ted. 

paitly  upon  extrini*ic  facts.  Di^cliarg-. 

551.  Older,  when  and  whew;',  anted  ;  555.  Perjson  t<ued|yi  a  reprewniatita 

will  II  (if    right,  ana  \^^eu  dis-  capacity,  u^Ap  be  arretfted. 

crelionary,  ^^ 

§  548.  I  (/;;<'(/  1877.]  A  person  shall  not  be  arrested  in- .i* civil  action  or 
ppociail  proceeding,  except  as  proscribed  by  statute.  The  writ  of  ne  exeat 
in  hereby  abolished. 

§  549.  [(tm*d  1877.]  A  defendant  may  be  arrested  in  iin  netion,  as  pi*' 
sciibed  in  this  title,  where  tlje  i;etion  is  brought  lor  either  of  the  following 
causes : 

1.  To  recover  n  fine  or  i)ensilty. 

2.  To  recover  damages  for  u  personal  injury  ;  nn  injun'  to  property,  itt- 
eluding  the  wrongful  taking,  deicniion,  or  conversion  of  peisonul  i>roperiy; 
bleach  of  a  promise  lo  many  ;  misconduct  or  neglect  in  office,  or  in  a  pro- 
li!S>ioi)al  employment ;  fraud;  or  deceit.  But  this  &ubdivision  docs  iiol 
ap|)ly  to  a  cliim  lor  damaiies  in  an  action  to  recover  a  chattel. 

'.',.  To  recover  money,  funds,  credits  or   pir)pert_v,  held  or  owned  by  ihi 

Stale,  or  held  or  owned,  oHicially  or  otlierwise,  for  or  in  behalf  of  a  public 

or  governmental  interest,  by  a  municipal  or  other  public  corf)orntion,  bonrd 

oflicor,  custodian,  agency,  or  a  ent,  of  the  State,  or  ol  a  city,  county,  town 

yi)):if^i\  or  oiher  division,  subdivision,  department,  or  jxirtion  of  the  State 

u/iidi  tlio  iJe/vixhiit    has,  wiilioiit   r\';L\vV,  obVunxeA,  ve.v.v?v\wi,  converted,  d 

(//.•s/,o.^,-(J  of;  (,r  to  ivvuvcv  (ianm^es  lur  so  obVjLm\u«i,Y\iv;w;u\^,  Vvv^vcv^j^^^i 

tejiw^^  ut  dispomiQ  of  tlie  suiue. 
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4.  \4Mided  1879.]  In  an  action  upon  contract,  express  or -implied,  other 
hiD  a  promise  to  marry,  where  it  is  alleged  in  the  complaint  that  the 
iefendaut  was  guilty  of  a  fraud  in  contracting  or  incurring  the  liability, 
^here  buch  an  allegation  is  made,  the  plaintiff  cannot  recover  unless  he 
)roredthe  fraud  ;  and  a  judgment  for  the  defendant  is  not  a  bar  to  a  new 
letion  to  recover  upon  the  contract  only. 

§550.  [am''d  1877.]  A  defendant  may  also  be  arrested  as  prescribed 
n  this  title,  in  either  of  the  following  eases  : 

1.  In  an  action  to  recover  a  chattel,  where  the  chattel,  or  a  part  thereof, 
las  beeo  concealed,  removed,  or  disposed  of,  so  that  it  cannot  be  found  or 
aken  by  the  sheriff,  and  witli  intent  that  it  should  not  be  so  found  or 
akcn,  or  to  deprive  the  plaintiff  of  the  benefit  thereof. 

1  [ani'd  1879.]  In  an  action  upon  contract,  express  or  implied,  other 
ban  a  promise  to  marry,  where  the  defendHUt  has,  since  the  making  of  the 
ootract,  or  in  contemplation  of  making  the  same,  removed  or  disposed  of 
ii!<  property,  with  intent  to  defraud  his  creditors,  or  is  about  to  i-emove  or 
iiipuse  of  the  same,  with  like  intent. 

3.  lu  an  action  to  recover  for  money  received  or  to  recover  property,  or 
images  for  the  conversion  or  misapplication  of  pi-operty,  where  the  money 
'ax  received,  or  the  property  was  embezzled,  or  fraudulently  misapplied, 
>y  n  public  officer,  or  by  an  attorney,  solicitor  or  counsellor,  or  by  an  otticer 
ft^nt  of  a  corporation  or  banking  asso<;iation.  in  the  course  of  his  eni- 
'ioment,  or  by  a  factor,  agent,  broker  or  other  person  in  a  tiduciary 
apacity.  But  this  subdivision  does  not  apply  to  an  action  to  recover  a 
battel 

4.  In  an  action  wherein  the  judgment  demanded  requires  the  performance 
fan  act,  the  neglect  or  refusal  to  perform  which  would  be  punishable  by 
be  court  as  a  contempt,  where  the  defendant  is  not  a  resident  of  the  State, 
f,  being  a  resident,  is  about  to  depart  therefrom,  by  reason  of  which  non- 
esidence  or  departure  there  is  danger  that  a  judgment  or  an  order  requir- 
ing tbe  performance  of  the  act  will  be  rendered  ineffectual. 

§661.  [<im'rf  1^7.]  In  a  case  specified  in  subdivision  fourth  of  the 
uts^tiou,  the  order  of  arrest  can  be  granted  only  by  the  court ;  is  always 
B  its  discretion. ;  and  may  be  granted  or  served,  either  befoi-e  or  after  final 
Bdement,  unless  an  appeal  from  the  judgment  is  pending,  upon  which 
cuoiy  has  been  given,  sufficient  to  stay  the  execution  thereof.  In  either 
'f  the  other  c^ses  specified  in  the  last  two  sections,  the  order  cannot  be 
<nr«l  after  final  judgment ;  but  it  may  be  granted,  where  a  proper  case 
berefor  is  presented,  at  any  time  before  final  judgment. 

§652.  The  recovery  of  judgment  in  a  court,  not  of  the  State,  for  the 
Mne  cause  of  action  ;  or,  wheie  the  action  is  founded  upon  fraud  or  deceit, 
Of  tbe  price  or  value  of  the  property  obtained  thereby  ;  does  not  affect 
be  right  of  the  plaintiff  to  arrest  the  defendant,  as  prescribed  in  this 
itle. 

§  663.  [amV/  1877.]  A  woman  cannot  be  arrested,  as  prescribed  in 
bis  title,  except  in  n  case  where  the  order  can  be  granted  only  by  the 
•Wit;  or  where  it  appears,  that  the  action  is  to  recover  damages  for  a 
'yftil  injury  to  person,  charaicter  or  property. 

§664.  [ani'd  1877.]     A  lunatic,  nn  idiot,  or  an  infant  undct  \\w  \\^<i  cA. 
Mtrteen  years;,  if  arrested,  may  be  dhihnr^ed   frrim  arrest,  '.v?>  v\  yy'wW^c^ 
vson,  in  the  discretion  of  the  court.      The   applicatloii  iiov  \V\a  d\?^c\vv\>c?,^ 
r be  made,  in  his  belinlf,    by  n   rciutive,  ov   bv  anv   other   veY*ou  N<\\otc 
lomt  or  judg,, permits  to  represent  hhu,  for  the  purpose. 
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ta 


%  566.  A  person  prosecnted  in  a  representatiTe  capacity,  as  heir,  exe* 
cutui',  administrator,  legatee,  devisee,  next  of  kin,  assignee,  or  trustee 
cannot  be  arrested,  as  prescribed  in  this  title,  except  for  fajs  personal  act 

ARTICLE   SECOND. 

Granting,  j^xkcuting,  and  tacatino  or  kodifting  thi   Obdis  or 

Arrest. 

i  rtTiG.  Order  required  for  arrest ;  how  |  503.  Arrest :  how  made. 

granted.  564.  General  proviviou  as  to  priTikfe 

WT.  Proof  Qi>ceEii<ury  topnicure  order.  from  urregt ;  dlBClunige  of  i«ivi- 

Goti.  When  order   uiuy   be   graured  ;  legtd  perM>n. 

eftect  of  complaint  tsubeeqnently  665.  Pri vi  ii-^  of  ottcen  of  coorts. 

ni.ide.  606.  Ilefcudimt     arrested    to     ban 

550.  Security,    ujM)n   order  of  arrest  twenty  days  to  answer; 

niiidc  by  a  judge.  567.  When  application  to  lie  made  io 

500.  Id.;  ut>on  order  of  arrei^t  granted  vacate  order  of  arrest,  etc. 

by  the  couit.  568.  How  and   to  whom  applicalioa 

561.  ContentB  of  the  order ;  to  >vhom  muHt  be  made  ;  oppot»iug  it  Iqr 

directed  ;  \vhi*n  to  be  executed.  new  proof:*. 

562.  Cc^pien  of  pniwrH  to  be  delivered  B60.  570,  571.  {RepeoUd  1877.] 

to  defendant ;   originals  to  be  57:iS.  Suiwraedea. ,  unless  defendant  ii 

filed.  cnargcd  in  exccation,  etc 

^  666.  \amd  1877.]  An  order  for  the  arrest  of  the  defendant,  except 
at  otherwise  piesicribed  in  section  live  hundred  and  fifty-one  of  this  au(| 
must  be  obtained  from  a  judge  of  the  court  in  which  the  action  is  bruoght, 
or  from  any  county  judge. 

g  557.  [nm'd  1877  &  1879.]  The  order  may  be  granted,  in  a  case  speei- 
lied  in  section  live  hundred  and  forty-nine  of  this  net,  where  it  appesrabf 
the  atlidavit  of  the  plaintiff  or  any  other  person,  that  a  sufficient  cause  of 
action  exists  against  the  defendant,  as  prescribed  in  that  section.  It  lUNy 
be  granted,  in  a  case  specified  in  section  five  hundred  and  fifty  of  this  act, 
upon  the  lilvO  proof  that  a  sufficient  cause  of  action  exists  a^inst  tiiede* 
fondant,  as  prescribed  in  that  section,  and  of  the  other  matters,  exiriofic 
to  the  cause  of  action,  specified  in  tluit  section.  The  affidavit  may  alw 
contain  any  statement  tending  to  determine  the  amount  of  bail  to  be  \^ 
quired. 

§  558.  [am'd  1877  &  1879.]  Subject  to  the  provisions  of  the  last  pre- 
ceding article,  the  order  may  be  granted  at  any  time,  after  the  commenc©' 
ment  of  the  action.  It  may  also  l>e  granted,  to  accompany  the  summon^ 
liut  at  any  time  alter  the  filing  or  service  of  the  complaint,  the  order  o 
arrest  must  be  vacated  on  motion,  if  the  complaint  fails  to  set  forth  a  sufB 
cient  cause  of  action,  as  required  by  the  last  section. 

§  569.  \am\l  1879.]  Except  where  the  action  is  brought  for  a  can^ 
specified  in  subdivision  third  of  section  five  hundred  and  forty-nine  of  thi 
act,  or  in  a  case  where  it  is  specially  prescribed  by  law  that  security  ma 
be  dispensed  with,  or  the  security  to  be  given  is  specially  regulated  by  Ian 
the  jud<:e,  before  lie  grants  the  order,  must  require  a  written  undertaking 
on  the  part  of  the  plaintiff,  with  two  sufficient  sureties,  to  the  effect  thai 
if  (he  d(;f'endant  recovers  judgment,  or  if  it  is  titiaiiy  decided  that  the  plait 
tiff  was  not  entitled  to  the  order  of  arrest,  the  plaintiff  will  pay  all  coal 
which  nuiy  be  awarded  to  the  defendant,  and  all  damages  which  he  ma 
sustain  by  reason  of  the  arrest,  not  exceeding  the  sum  spei'ified  in  tli 
undertaking,  which  must  be  at  least  equal  to  one-tenth  of  the  amount  c 
b/iJI  rcquiied  by  tho  order,  and  not  less  lUiVU  Uvo  V\v\uvlve\l  wud  fifty  dollar 

^  660,    Where  the  order  can   be  }:r;\nXet\  ouU  \>\  \\\«  voww,  >iocv  vkxiA^ 
^/n^'   on    the   part    of   the    plaintiff    mwy   Vw   d»v«^^*^^  ^^^^^-     '^^  ^^' 
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reqaired,  its  form,  and  the  security  to  be  given  therenpon,  must  he  such  as 
the  court  pres^cribes. 

§  561.  lam''d  1877.]  The  order  must  Xte  suljPcrilxMl  by  the  plaiiitifTs 
attorney,  and,  except  where  it  is  p;raiited  by  the  court,  by  the  judge,  tt 
may  be  directed,  either  to  the  sheriff  of  n  pHrticuIar  county,  or,  generally,  to 
tbe  sheriff  of  any  county.  It  must  requii-e  the  sheriff  forth  will  i  to  arrest 
the  defendant,  if  he  is  found  within  his  county;  to  hold  hiu)  to  bail  in  a 
Bpecitied  sum  ;  and  to  return  the  order,  with  his  proceedings  thercuudcr,  as 
prescrilxMi  by  law.  The  plaintiff's  attorney  may,  at  his  option,  by  un  lu- 
dorwment  upon  the  order,  or,  where  it  was  granted  by  the  court,  u|)on  the 
copy  thereof,  delivered  to  the  sheriff,  iix  a  time  within  which  the  defend- 
ant must  be  arrested.  In  that  case  he  cannot  lie  arrested  afterwards  under 
the  Bame  oitler, 

§  662.  [ani'd  1877  &  1879.]  The  order  of  arrest,  or,  where  it  was 
granted  by  the  court,  a  ceilitied  copy  thereof,  subscribed  by  the  plaintiff's 
attorney;  and  in  either  case,  the  papers  upon  which  the  order  wa.^  grafted, 
with  the  undertaking,  if  any;  must  be  delivered  to  the  sheriff,  who,  upon 
am^sting  the  defendant,  must  deliver  to  liim  a  copy  thereof.  The  pajicrs, 
upon  which  the  order  was  granted,  with  the  undertaking  if  any;  must  be 
tiled,  with  the  order  of  ari-est,  or  a  certifie<l  copy  thereof,  at  the  time  pre- 
ficrihed  for  tiling  the  same,  in  sections  tive  hundred  and  seventy-seven  and 
five  hundred  and  ninety  of  this  act. 

§  563.  The  sheriff  must  execute  the  order  by  arresting  the  defendant,  if 
be  is  found  within  his  county,  and  keeping  him  in  custody,  until  discharged 
bj  law. 

§564.  [flmW  1877.]  This  title  does  not  abridge  or  affect  a  privilege 
frum  arrest  given  by  law,  or.  a  right  of  action  for  a  breach  thereot.  A 
privilet^ed  person  is  entitled  to  be  dii^charged  from  anest,  where  other  i)!o- 
vision  is  not  made  therefor  by  law,  by  the  court,  or  a  judge  thereof  ;  or  !>y 
the  county  judge  of  the  county,  or  a  judge  of  a  superior  city  court,  of  the 
titT,  where  the  arrest  was  made.  The  order  must  be  made,  upon  proof,  by 
affidavit,  of  the  facts  entitling  the  applicant  to  the  discharge  ;  and  tiie  ur- 
iwt  and  discharge  are  not  a  bar  to  a  new  arrest,  after  the  piivile«je  has 
ceased.  The  court  or  judge  may  make  the  order  without  notice,  or  may 
•squire  notice  to  be  given  to  the  sheriff,  or  to  the  plaintiff,  or  to  both. 

§  565.  An  officer  of  a  court  of  record,  appointed  ar  elected  pursuant  to 
law,  is  privileged  from  arrest,  during  the  actual  sitting,  which  he  is  ic(iuired 
to  attend,  of  a  term  of  the  court  of  which  he  is  an  officer,  and  no  longer  ; 
bat  nn  attorney  or  counsellor  is  not  thus  privileged,  unless  he  is  employed 
in  a  cause,  to  be  licard  at  that  term. 

§  666.  Except  where  an  order  of  arrest  can  be  granted  only  by  the 
«)urt,  a  defendant,  arrested  before  answer,  has  twenty  days  after  the  arrest, 
in  which  to  answer  the  complaint ;  and  judgment  must  be  stayed  accord- 
ingly. 

J  667.  [ani'd  1877.]  Except  where  an  order  of  arrest  can  bo  granted 

007  by  the  court,  a  defendant,  arrested  as  prescribed  in  this  title,  may,  at 

anytime  before  final  judgment,  or,  if  he  was  arrested  within  tweuvv  dA.>}« 

before  final  judgment,  at  anv  t'imo   with'm   twenty  days  altev   V\\v>,  v\vv^*'^»i 

apply  to  YHvate  the  order  of  nrn'St ;  or  to  leduce  the  luivonuv  oV  \>a\\  %  w  ^^ 

Jiicre.t9e  the  itectiritv given   hr  the  pinintilf ;   or  for  one  or    wow   oV    \.Vo^ 

forms  of  relief .  together^  or  in  the  a/fernative       In  a  cAs^e  vf\\evo  v\\v  v>v<^ 

€M,TUtcmabegmDtedoDljrby  Oiceoiut,  -a  like  appUcatiou  vua>  \ic  wva 
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at  any  time  within  twenty  days  after  the  arrest ;  and  an  application  to  incFMM 
the  security  given  by  the  pI&intiiT,  may  be  made  at  any  time  befwe  fiiul 
judgment. 

§  668.  [ani'd  1877.]  An  application,  specified  in  the  last  section,  inay  be 
founded  only  upon  the  papers  upon  which  the  order  was  granted ;  iu  which 
case,  it  must  be  made  to  the  court,  or,  if  the  order  was  granted  by  a  judge 
out  of  court,  to  the  same  judge,  in  court  or  out  of  court,  and  with  or  witii* 
out  notice,  as  he  deems  proper,  and  tho  application  must  be  heard  apcm 
those  pa)>ers  only.  Or  it  may  be  founded  upon  proof,  by  affidavit,  on  the 
part  of  the  defendiint ;  in  wiiich  case,  h  mu8t  be  made  to  the  court,  or,  if 
the  order  waa  granted  by  a  judge,  out  of  court,  to  any  judge  of  the  conri, 
upon  notice ;  and  it  may  be  opposed  by  new  proof,  by  affidavit,  on  the  {Mrt 
of  the  plaintiff,  tending  to  sustain  any  ground  of  arrest  recited  in  the  order, 
and  no  other,  unless  the  defendant  relies  upon  a  discharge  in  baniiLniptcy, 
or  upon  a  discharge  or  exoneration,  granted  in  insolvent  proceedings  :  in 
wliich  case,  the  plaintiff  may  show  any  matter  in  avoidance  thereof,  whidi 
be  might  siiow  upon  the  trial. 

§  569.  [Rrpealed  1877.] 

§  570.  [liepealed  1877.] 

g  671.  [Repecded  1877.] 

§  672.  [am'd  1877  &  1882.]     Except  in  a  case  where  an  order  of  trrert 
can  be  granted  only  by  t);e  court,  if  the  defendant  is  in  actual  custodVi  by 
virtue  of  an  order  of  arresi  in  the  action,  or  upon  u  surrender  in  cxonera* 
tion  of  Ills  bail,  and  the  plaintiff  neglects  to  enter  judgment  in  the  action 
within  one  month  after  it  is  in  liis  power  to  do  so,  or  neglects  to  issue  exe- 
cution against  the  person  of  the  defendant,  within  three  months  sfter  the 
entry  of  judgment ;  or  if  the  surrender  was  made  after  the  judgment,  with- 
in three  montlis  after  the  bail  are  exonerated   thereupon;  the  defendant 
must,  upon  his  application,  made  upon  notice  to  the  plaintilf,  be  discharged 
from  custodv,  bv  the  court  in  which   the  action  was  commenced,  or  bv  * 
judge  thereof,  within  the  county  where  the  defendant  is  in  custody  ;  unles* 
reasonable  cause  is  shown  why  the  applic  ition  should  not  be  granted.     A 
defendant  discharged  as  prescribed  in  this  section  shall  not  be  arrested* 
upon  an  execution  issued  upon  a  judgment  in  the  action. 

ARTICLE   THIRD. 

Discharging  tiik  Dkfendant   upoxN  Bail   or   Deposit;   Jostiftcatiox  fxf 
TiiK  Bail  and  Disposition  of  thk  Deposit. 

§  573.  Dcfi'ndant   to   he  discharged  on        §  58().  Justificalicu  of  bail. 

bail  or  deposit.  5S1.  Allowniice  of  Imil. 

57i.  When    defendant   may  olect    to  68;J.  Deposir  of  money  with  nherilf. 

give  bail,  etc.,  or  bond  for  liber-  683.  Puynient  of  deposit  into  court  by 

ties.  eheriff. 

57r>.  Undertaking  of  the  bail;  what  to  584.  8nbntiniMng  bail  for  de|)Ot*it. 

contain,  .WT).   How  deposir  dispost^l  of. 

676.  Examination  of  persons  offered  686.  When  deposit   to   be  paid   to  a 

ux  bail.  third  perscm. 

577.  Filing,  etc..  of  papers  ;  plaintifl*»?  687.  Sheriff,  wlu'n  liable  U8  liail  ;  his 

nc<'eptanc(i  or  rejection  of  bail.  diHcliarge  from  liability. 

678.  Notice    of    justitication  ;      new  588.  Proceedings  on  jndgment  agidnrt 

undertaking,   if   other    bail    ia  Klicriff. 

^'/ivw.  68fl.  Bail  liabh'  to  slieriff. 

/fTV.  QiimHicntious  of  hail.  &VH).  VWwv^  vvv\u»tY^  \^  \va\\.  wcvi^lven. 

,«^'  573.    Ttw  (Irfctulant,  at  any  time  before  W  \a  '\u  v:vu\un\\v\ ,  >N\\v>\*i  \Xa 
fdvvciin  be  grunted  only  by  tUc  court,  ov,  iw  uu\  v)  ^w^vi,  ^w  ,x\\^  \:\\>^ 
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Won  execution  againt  his  perBon.  roudt  be  dicbarged  from  arreatf  citber 
upon  giving  bail,  or  upon  depositing  the  8um  ypecitied  in  tlie  order  of 
arretit.  The  defendant  may  give  biiil,  or  make  tbe  deposit,  iiiiinediutely 
Qpon  his  arrest,  at  any  hour  of  the  day  or  niglit ;  aud  he  must  liave  reas- 
onable opportunity  to  see*  for  and  to  procure  bail,  before  being  committed 
tojaiL 
*8hooldbe*'8eek.'' 

§  574.  Where  tbe  defendant  is  actually  confined  in  the  jail,  by  virtue  of 
u  onler  of  arrest,  and  final  or  interlocutory  judgment  has  been  rendeix'd 
agniust  him  in  the  action,  but  an  execution  against  his  person  iiiis  not  been 
iflsaed,  he  may  elect  either  to  give  a  bond  for  the  liberties  of  the  juil,  or  to 
give  bail  or  make  a  deposit,  as  prescribed  In  this  article. 

§  576.  The  defendant  may  give  bail,  by  delivering  to  the  sherifT  a 
written  undertaking;  in  the  sum  specified  in  the  order  of  arrest,  executod 
by  two  or  more  sufficient  bail,  stating  their  places  of  residence  and  occu- 
pations, to  the  following  effect : 

1.  If  the  order  of  arrest  could  be  granted  only  by  the  court,  that  tbe 
defendant  will  obey  the  direction  of  court,  or  of  an  appellate  court,  contained 
in  an  order  or  a  judgment,  requiring  hiin  to  perform  the  act  specified  in 
tbe  order;  or,  in  default  of  his  so  doing,  tliut  he  will,  at  all  times,  render 
bimseif  amenable  to  proceedings  to  punish  him  for  the  omission. 

2.  If  the  action  is  to  recover  a  chattel,  that  the  defendant  will  deliver  it 
to  the  plaintifif,  if  delivery  thereof  is  adjudged  in  the  action,  and  will  pay 
any  sum  recovered  against  him  m  the  action. 

3.  In  any  other  case,  that  the  defendant  will,  at  all  times,  render  himself 
amenable  to  any  mandate  wliicli  may  be  issued  to  enforce  a  final  judgir.ent 
against  him  in  the  action. 

§576.  [am''d  1877  &  1879.]  It  is  not  necessary  that  the  undcritiking 
maid  be  approved  or  accompanied  with  an  affidavit  of  justification  of  the 
bail.  But  the  officer,  taking  the  acknowhedgeraent  of  the  undertaking, 
Oust,  if  the  sheriff  so  requires,  examine  under  oath,  to  a  reasonible  extent, 
tbe  persons  offering  to  become  bail,  concerning  their  property  and  their  cir- 
CQiDstances.  The  examination  must  be  reduced  to  writing,  subscribed  by 
tbe  bail,  and  annexed  to  the  undertaking. 

§  677.  [am''d  1879.]  Within  three  days  after  bail  is  given,  the  sheriff 
must  dehver  to.  the  plaintiff^s  attorney  copies,  certified  by  him,  of  the  order 
of  arrest,  return  and  undertaking.  The  p)aintiff*s  attorney,  within  ten  days 
thereafter,  must  serve  upon  the  sheriff  a  notice  that  he  does  not  accept  the 
bail ;  otherwise  he  is  deemed  to  have  accepted  them,  and  the  sheriff  is 
exonerated  from  liability. 

§  678.  Within  ten  days  after  the  receipt  of  the  notice,  the  sheriff  or  the 
defendant  may  serve  upon  the  plaintiff^s  attorney,  notice  of  the  justification 
of  the  same  or  other  bail,  specifying  the  place  of  residence  and  occupation 
of  each  of  the  latter,  before  a  judge  of  the  court,  or  a  county  judge,  at  a 
specified  time  and  place ;  the  time  to  be  not  less  than  five  or  more  than 
tea  days  thereafter,  and  the  place  to  be  within  the  county  where  one  of  the 
bail  resides,  or  where  the  defendant  was  arrested.  If  other  bail  are  given,  J 
a  new  undertaking  must  be  executed,  as  prescribed  in  section  iivG  Uvw^idvci^^ 
aod  seventy-five  of  thJ8  act. 

§679.  The  qaaMratioDS  of  hail  are  as  follows: 

J.  Each  of  them  must  be  a,  resident  of,  and  a  hout»e\\o\de.Y   ov  lve^\io\^ 
irUh/a  the  State, 
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2.  Eacli  of  them  must  be  worth  the  sum  specified  in  the  order  of  arrest, 
exclusive  of  property  exempt  from  exccutiou ;  but  the  judge,  on  justifir 
cation,  may  allow  more  than  two  bail  to  jut^tifv,  severally,  in  sums  less  than 
that  specified  in  the  order,  if  the  whole  justification  is  equivalent  to  that  of 
two  sufficient  bail. 

§  580.  For  the  purpose  of  justification,  each  of  the  bail  must  attend 
beluru  the  judge,  at  tlie  time  and  place  mentioned  in  the  noiioe,  and  be 
examined  on  oath,  on  the  part  of  the  plaintiff,  touching  his  sufficiency,  in 
such  manner  as  the  judge,  in  his  discretion,  thinks  proper.  The  judge 
may,  in  his  discretion,  adjourn  the  examination  from  day  to  day,  until  it  is 
compicted  ;  but  such  an  adjouniment  must  always  be  to  the  nex;  judicial 
day,  unless  by  consent  ot  parties.  If  required  by  the  pUinfiff^s  attorney, 
the  examination  must  be  reduced  to  writing,  and  subscribed  by  the  bail. 

§  681.  If  the  judge  finds  the  bail  sufficient,  he  must  annex  the  examina- 
tion to  the  undertaking,  indorse  his  allowance  thei-eon,  and  cause  them  to 
be  filed  with  the  clerk.     The  sheriff  is  thereupon  exonerated  from  UabiUty. 

§  682.  The  defendant  may.  Instead  of  giving  bail,  deposit  with  the 
sheriff  the  sum  specified  in  the  order.  The  sheriff  must  thereupon  give 
the  defendant  a  certificate  of  the  deposit,  and  discharge  him  from  cus- 
tody. 

§  683.  The  sheriff  must,  within  four  days  after  the  deposit,  pay  it  into 
court.  He  must  take,  from  the  officer  receiving  it,  two  certificates  of  the 
payment,  one  of  which  he  must  deliver  to  the  plaintiff,  and  the  other  to  the 
defendant.  For  a  default  in  making  the  payment,  the  official  bond  of  the 
sheriff  may  be  prosecuted,  as  in  any  other  case  of  delinquency. 

g  584.  If  money  is  deposited,  as  prescribed  in  the  last  two  sections, 
bail  may  be  given,  and  may  justify  upon  notice,  at  any  time  before  the 
ex])irution  of  the  right  to  be  discharged  on  bail.  Thereupon  the  judge, 
before  whom  the  justification  is  had,  must  direct,  in  the  order  of  allowance, 
that  the  money  deposited  be  refunded  to  the  defendant,  or  his  representa- 
tive, and  it  must  be  refunded  accordingly. 

§  585.  If  money  deposited  is  not  refunded,  as  prescribed  in  the  last 
section,  it  is,  in  a  case,  where  the  order  of  arrest  could  be  gninte<l  only  by 
the  court,  subject  to  the  direction  of  the  court,  as  justice  requires,  befoi'e 
and  after  the  judgment.  In  any  other  case,  if  it  remains  on  deposit,  when 
final  jud<>;ment  is  rendered  for  the  plaintiff,  it  must  be  applied,  under  the 
direction  ot  the  court,  in  satisfaction  of  the  judgment;  and  the  surplus,  if 
any,  must  be  refunded  to  the  defendant,  or  his  representative.  If  the  final 
judgment  is  for  the  defendant,  or  the  action  abates,  or  is  discontinued,  the 
sum  deposited,  and  remaining  unapplied,  must  be  refunded  to  the  defend- 
ant or  his  representative. 

§  586.  At  any  time  before  the  deposit  is  paid  into  court,  the  defendant 
may  deliver  to  the  sheriff  a  written  direction,  to  pay  it  to  a  third  i>erson, 
therein  specified,  in  the  event  that  the  defendant  becomes  entitled  to  a 
return  thereof  ;  but  without  expressing  any  other  contingency.     The  direc- 
tion must  be  acknowledge  or  proved,  and  certified,  in  like  manner  as  a  deed 
to  be  recorded  ;  and  the  sheriff  must  deliver  it  to  the  officer  who  rei'oivea 
the  deposit,  who  must  note  the  substance  thereof,  with   the  entries  of  the 
deposit,  in  hif^  hoola^,  and  u[)()n  the  two  certificates  of  payment  into  court. 
7'/je  money  thus  dopositotl  is  (UMMned  the  \>vopevl\  o\  vW  \\\\\\\  v«x»^\\\.,  sub- 
ject  to  titfi  f)/nintiff"ii  inten>st  tlieiein  ;  uud  svi\>jwV  Vw  \V\vi  y\vl\\\.*  vi\  >bl  v:v\y\\- 
*^ror  the  dufvndunt,  where  the   direction   was   ftxveu  Ioy  vW  v\xYvv«w»t  ^ 
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Hindering,  delaying,  or  defrauding  creditors.  Tlie  money,  or  the  residue 
thereof,  must  be  paid  to  the  thini  person,  where,  by  the  provisions  of  the 
last  ti?o  set'tiona,  it  is  required  to  be  rafunded  to  the  defendant,  or  his 
representative. 

§  687.  [am^d  1877.]  If,  after  the  defendant  ia  arrested,  he  escapes  or  is 
rescued,  or  the  bail,  if  any,  given  by  him,  do  not  justify,  when  they  are  not 
accepted,  or  if  the  sherifiF  fails  to  pay  the  deposit  into  court  as  required  by 
Action  five  hundred  and  eighty-three  oi  this  act,  the  sheriff  is  h'ahlo  as  bail. 
But  the  sheriff  may,  except  in  an  action  to  recover  a  chattel,  discharge  hini- 
%if  from  liability,  by  the  giving  and  justification  of  bail,  as  follows  : 

1.  If  the  case  is  one  wbere  the  order  could  be  grunted  only  by  the  court, 
it  any  time  before  the  court  directs  the  pcrlormance  of  the  act  spccilieU  in 
the  order. 

1  in  any  other  case,  at  any  time  before  an  execution  is  issued  against  the 
person  of  the  defendant,  upon  a  judgment  in  the  action. 

§  588.  If  judgment  is  recovered  against  the  sheriff,  upon  his  liability  as 
bail,  and  an  execution  thereon  is  returned  wholly  or  partly  unsatisfied,  the 
official  bond  of  the  sheriff  may  be  prosecuted,  as  in  any  other  case  of 
delinquency.  * 

§589.  [am*d  1877.]  The  bail  taken  upon  the  arrest,  unless  they  justify, 
or  other  Imii  are  given  and  justify,  are  liable  to  the  sheriff  for  all  damages, 
which  he  sustains  by  reason  of  the  omission. 

J  590.  [am'rf  1879.]  Within  ten  days  after  the  defendant  is  arrested,  if 
he  does  not  give  bail,  or  if  he  gives  bail,  within  ten  days  after  the  justitioa- 
tionof  the  bail,  the  sheriff  must  tile  with  the  clerk  the  order  of  arrest,  or, 
where  it  was  granted  by  the  court,  the  certified  copy  thereof  delivered  to 
him,  with  his  return  thereupon  indorsed,  the  papers  upon  which  the  order 
of  arrest  was  granted,  and  the  undertaking  given  on  the  part  of  the  plaintiff. 
Where  an  onier  of  arrest,  directing  the  arrest  of  two  or  more  defendants, 
lias  l»een  executed  as  to  one  or  more,  but  not  as  to  all  of  them,  the  sheriff 
mav  file  a  copy  of  the  order  of  arrest,  instead  of  the  original. 

ARTICLE  FOURTH. 

CUABGINO   AKD   DISCHARQING    BaIL. 

J  591.  When  defendant  may  besurren-  $  596.  Bail ;  how  proceeded  against. 

dered.  597.  Certain  execntions  nect*H8ary  be- 

HB.  Uow  sarrender  to  be  made  ;  ex-  fore  action  against  bail. 

oneralion  of  bail  therenpon.  598.  Dnty  of   sheriff  on   euch  execu- 

003.  Bail  may  arrest  dufenoant.  tion8. 

6W.  VolimtJiry    ^nrrender  ;   exonera-  599.  DelenctHS  In  action  againnt  bail. 

tion  of  bail  thereupon.  600.  Relief  of  bail  where  principal  is 

595.  Rij^hts,   etc.;    of  sheriff   who  is  iinin-iHoned  on  criminal  charge. 

liable  as  bail.  601.  Bail  exonerated  by  death,  etc. 

^  691.  Except  in  an  action  to  recover  a  chattel,  the  bail  may  surrender 
tbedetendant  in  their  own  exoneration,  or  the  defendant  may  surrender  him- 
f^It  in  exoneration  of  the  bail,  before  the  expiration  of  the  time  to  answer, 
in  an  action  against  them.  The  surrender  must  be  made  to  the  sheriff 
of  the  county,  where  the  defendant  was  arrested. 

§692.  Where  the  bail  surrender  the  defendant,  the  swrrend^iY  Tc\vk?^\.  \ie 
Qtide  in  the  following  manner: 

}.  Thermust  take  the  defendant  to  the   sheriff,   and  Ycquue  \\\\^,  vol 
^^M/L%  to  take  the  defendant  into  his  ciisfodv 
i  A  certified  copy  of  the  unde.'Uking  of  the  bail  mu«t  be  deWvex^Oi.  \ 
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the  sherifP,  who  nnoHt  detain  the  defendant  in  his  castody  tbereapon,  as  upon 
the  original  mandate,  and  must,  by  a  certificate  in  writing,  acknowledge  tbe 
Biiri'ciuior.  Upon  the  applii'ation  of  the  bail,  made  upon  notice  to  tbeplvio* 
tifT^s  attorney,  and  upon  production  of  the  shenif^a  certificate  and  a  copy 
of  tho  undertaking,  a  judge  of  tbe  court,  or  the  ooanty  judge  of  the  ooaoty 
where  the  action  is  triable,  may  make  an  order,  directing  that  the  bail  by 
exonerated.  On  filing  tbe  order  and  the  papers  used  on  tbe  applivatioB 
therefor,  the  bail  arc  exonerated  accordingly. 

§  593.  [am^d  1877.]  For  the  purpose  of  surrendering  the  defendant,  the 
bail,  at  any  place  or  at  any  time  bofor^  they  are  finally  charged,  may  them- 
selves arrest  him,  or,  by  a  written  authority,  endorsed  on  a  certified  copy  of 
the  undeitaking,  may  empower  another  person  to  do  so.  And  one  or  more 
of  the  bail  may  thus  arrest  and  surrender  the  defendant,  although  tbe 
others  do  not  join  with  him  or  them,  for  that  purpose. 

§  594.  Where  the  defendant  surrenders  himself  in  exoneration  of  bis 
bail,  he  must  present  himself  to  the  sheriff,  and  require  the  sheriff,  in 
writing,  to  take  him  into  custody,  in  exoneration  of  his  bail.  Tbe  sheriif 
must  detain  him  accordingly,  as  prescribed  in  stdidiv'sion  second  of  sectioo 
five  hundred  and  ninety-two  of  this  act ;  and,  ir  requested  by  the  bail,  at 
any  time  after  the  surrender,  the  sheriff  mnst,  by  a  certificate  in  writiog, 
acknowledge  the  surrender.  An  order  for  the  exoneration  of  the  bail  may 
be  procured,  as  prescribed  in  section  five  hundred  and  ninety-two  of  tbie 
act. 

§  595.  Where  the  sheriff  is  liable  as  bail,  he  has  all  the  rights  and  prifi* 
leges,  and  is  subject  to  all  the  duties  and  liabilities  of  bail ;  and  bail  giveo 
by  him,  in  order  to  discharge  himself  fi*om  liability,  must  be  regarded  »i 
the  bail  of  the  defendant  in  the  action.  Hut  this  section  does  not  apply  to 
an  action  to  recover  a  chattel ;  or  to  a  case  where  a  defence  arises  to  an 
action  against  the  bail,  in  consequence  of  an  act  or  omission  of  the  sheriff* 

§  596.  In  case  of  failure  to  comply  with  the  undertaking,  the  bail  may 
be  proceeded  ngamst  by  action,  and  not  otherwise. 

g  597.  An  action  may  be  brought,  as  prescribed  in  the  last  section,  in  * 
case  wliere  tho  order  of  arrest  could  be  granted  only  by  the  court,  at  any 
time  after  the  bail  have  failed  to  comply  with  their  undertaking.  Whcr* 
the  undertaking  was  given  in  a:i  action  to  recover  a  chattel,  an  action  mA3 
be  brought  thereupon,  at  any  time  after  the  return,  wholly  or  partly  unsfl* 
isticd,  of  an  execution  for  the  delivery  of  the  possession  of  the  chattel,  will 
respect  to  which  the  order  of  arrest  was  granted.  In  any  other  case.  »' 
action  cannot  be  brouglit,  as  prescribed  in  the  last  section,  until  the  foUoiJ* 
ing  rcciuisites  have  been  complied  with  : 

1.  An  execution,  against  the  property  of  the  defendant,  must  have  hoe' 
issued  to  the  sheriff  of  the  county  in  which  he  was  arrested,  and  return©^ 
by  that  sherifif,  wholly  or  partly  unsatisfied. 

2.  An  execution,  agjiinst  the  person  of  the  defendant,  must  have  beei 
issued  to  the  same  sheriflF,  and  bv  him  returned,  not  less  than  fifteen  da^' 
after  its  I'cceipt,  to  the  effect  that  the  defendant  could  not  be  found  within 
his  county. 

g  598.  [am'd  1877.]     The  sheriff  must  diligently  endeavor  to  enforce  ai 
execution  isaiwd  and  delivered   to  him,  us  prescrilKid   in  the   last  scctioC 
notwUhstanding  nny  direction  he  may  receue  Uoitv  \V\<i  vW\\\uff ,  or  hi 
attorney, 

^  599,  lam\l  1877.]     Jn  an  action  agaixiat.  baW,  \t  \a  «.  ^icl^wc^,  vVvi> 
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execution,  against  the  property,  or  RgaitiPt  the  person,  of  the  defendant  in 
the  original  action,  whs  not  issued,  aw  pn^Hcnbed  in  section  five  hundred 
Hod  Dinety-acven  of  this  act ;  or  that  it  whr  not  issued  in  sufficient  time  to 
enable  the  sheriff  to  enforce  it ;  or  that  a  direction  wa?  given,  or  other 
fraudulent  or  collusive  means  were  used,  by  the  plaintiff  or  his  attorney,  to 
prevent  the  service  thereof. 

§  600.  If  the  defendant  in  the  original  action,  after  his  discharge  upon 
bail,  is  imprisoned,  either  within  or  without  the  State,  upon  a  criminal 
charge,  or  a  conviction  of  a  criminal  offonce,  the  court,  in  which  an  acti(m 
against  the  bail  is  pending,  may,  before  the  expiration  of  the  time  to 
answer,  and  upon  notice  to  the  adverse  party,  make  such  an  order  for  tiie 
relief  of  the  bail,  as  justice  requires. 

§  601.  [ani'd  187*7.]  Except  in  an  action  to  recover  a  chattel,  the  bail 
mnst  be  exonerated  where  either  of  the  following  events  occurs,  before  the 
expiration  of  the  time  to  answer  in  an  action  against  them. 

1.  The  death  of  the  orig'nal  defendant. 

8.  His  legal  discharge  from  the  obligation  to  render  himself  amenable  to 
the  process,  direc^tion,  or  proceedings,  with  respect  to  which  the  undertak- 
ing of  the  bail  was  made.^ 

8.  His  surrender  to  the  sheriff  of  the  county  where  he  was  arrested,  as 
pvescribed  in  this  article. 

Where  either  event  occurs,  after  the  commencement  of  the  action  against 
the  bail,  the  court  may,  in  Its  discretion,  impose  the  payment  of  the  plaint- 
ilTs  costs  and  expenses,  incurred  after  the  return  of  the  execution  against 
the  person,  as  a  condition  of  allowing  the  exoneration.  And  the  court 
toay,  by  an  oi*der,  made  upon  notice  to  the  adverse  party,  grant  such  fur- 
tbo*  time  as  it  deems  just,  after  answer,  for  the  surrender  of  the  original 
defendant.  In  that  case,  his  surrender,  within  the  time  so  granted,  has 
the  same  effect,  as  if  it  had  been  made  before  answer. 

TITLE  II. 

Jnjufiction, 

Abticls  1.  Ca»e8  where  an  injunction  may  be  granted  ;   granting  and  service  of 
an  injunction  order. 

2.  Secnrity. 

3.  Vacating  or  modifying  an  injunction  order. 

ARTICLE  FIRST. 

Cases  where  an  Injunction   may   be   granted  ;   granting  and  Service 

OF  AN  Injunction  Order. 

{603.  Writ    of    injunction    altolished,  other  cases. 

and  other  pubHtitnted.  §  C07.  Proof   necessary  to  procure  in- 

603.  Injunction,  when  the  right  there-  juuction. 

to  depends  nj^on  the  nature  of  608.  At  what  time  the  order  may  be 

the  action.  granted. 

dW.  Id.;  when  the  right  thereto  de-  609.  When  notice  required  or  not  re- 

pcnds  npon  extrinsic  tacts.  quired.    Injunction  pending  an 

606.  Hestriclions  npon  injunctions  to  application. 

restrain  State  officers.  610.  Ordrr  mnst  recite  grotiuds  ;  ser- 

60S.  By  whom  injunction  granted  in  vice  of  oraer.                                  i 

§  602.  The  writ  of  injunction  has  been  abolished.  A  temporary  injunc- 
tion may  be  granted  by  order,  as  prescribed  in  this  artic\e. 

§  603-  Where  it  appears,  from  the  coniphiint,  that  t\\e  p\iv\i\\,\^  v\vi\w^x\^^ 
Jod is  entitled  to  u  judgment  agaimt  the  defendant,  vestvammc:  \\\o  vjoxc 
mioa  or  continuance  of  an  net,  t/ie  commission  or   conUuuaxice  ol  v^\vv^ 
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durin^r  the  pendency  of  the  action,  would  produce  injury  to  the  pitintHf, 
an  injuctiou  order  uiuv  be  granted  to  restrain  it.  The  case  provided  for  in 
this  Heciiun,  is  described  ia  this  act,  as  a  case  where  the  light  to  an  injanc* 
tiou  depeudd  u[)on  tlie  nature  of  the  action. 

§  604.  [atn'd  1877.]  In  either  of  the  following  cases,  an  injandion 
order  may  aUu  be  granted  in  an  action  : 

1.  Wliere  it  appears,  by  affidavit,  that  the  defendant,  during  tbo  pen- 
dency ut'  the'  action,  is  doing,  or  procuring,  or  sufifering  to  be  done,  or 
throiitens,  or  is  about  to  do,  or  to  procure,  or  suffer  to  be  done,  an  act,  in 
violaliuu  of  the  plaintiff's  rights,  respecting  tlio  subject  of  the  action,  and 
tending  to  render  the  judgiuaut  ineffectual,  an  injunction  order  may  1)6 
granted  to,  restrain  liiin  therefrom. 

2.  Wliere  it  appears,  by  aliidavit,  that  the  defendant,  during  the  pen- 
dency of  the  action,  threatens,  or  is  about  to  remove,  or  to  dispose  of  bis 
nroperty,  with  intent  to  defraud  the  plaintiff,  an  injunction  order  may  be 
granted  to  restrain  the  removal  or  disposition. 

§  605.  Where  a  duty  is  imposed  by  statute  upon  a  State  officer,  or  boarl 
of  State  oHicers,  an  injunction  order  to  restrain  him  or  them,  or  a  person 
empioye.l  by  him  or  them,  from  the  performance  ^f  that  duty,  or  to  prevea^ 
tlie  execution  of  the  statute,  shall  not  be  granted,  except  by  the  supreme 
court,  at  a  general  term  thereof,  sitting  in  the  department  in  which  the 
othcer  or  board  is  located,  or  the  duty  is  requirctl  to  be  performed ;  and 
upon  notice  of  tiie  application  therefor  to  the  officer,  bonrd,  or  other  persoB 
to  be  restrained. 

§  606.  Except  where  it  is  otherwise  specially  prescribed  by  law,  an  in- 
junciioM  onior  may  be  granted  by  the  court  in  which  the  action  is  brought, 
or  hy  a  judge  thereof,  or  by  uny  county  judge  ;  and  where  it  is  granted  by 
a  judgo,  it  may  be  enforced  as  the  order  of  the  court. 

§  607.  [nm\l  1877.]  The  order  may  be  granted,  where  it  appears  to  the 
cotnt  or  Judge,  by  the  atiidavit  of  the  plaintiff,  or  any  other  person,  that 
sulhciciit  grounds  exist  therefor. 

§  608.  [a/ri(i  187 7.  J  The  order  may  be  granted  to  accompany  the  sum- 
moris,  oi-  at  any  time  after  the  commencement  of  the  action  and  before  final 

juilgiuciil. 

g  609.  [aind  1877.]  The  order  maybe  granted,  upon  or  without  notice, 
in  tlie  discieiion  of  the  court  or  judge,  unless  the  deleudant  ha.s  answered; 
in  uliich  case,  it  can  be  granted  only  upon  notice,  or  an  order  to  show  cause. 
Where  an  ai)plication  for  an  injunction  is  made  upon  notice,  or  an  order  to 
show  cau.se,  either  before  or  after  answer,  the  court  or  judge  may  enjoin 
the  defendant,  until  the  hearing  and  decision  of  the  application. 

g  610.  The  injunction  order  must  briefly  recite  the  groimds  for  the  in- 
junction. Where  it  is  granted  by  the  court,  it  nmst  be  served  by  deliver- 
ing a  certified  copy  thereof ;  where  it  is  granted  by  a  judge,  it  nmst  be 
served  by  showing  the  original  order,  and  delivering  a  copy  thereof.  Ser- 
vice of  the  order,  upon  a  corporation,  may  be  made  as  prescribed  in  this 
act,  for  making  personal  servi(;e  of  a  summouh  upon  a  corporation.  Copies 
of  the  papers,  upon  which  the  order  was  granted,  must  be  delivered  with  the 
copy  of  tiie  order. 


■■IKJDKOTWN, 

'    <lMlltion,  n)>iinst  tlic  pruptrtT, 
lltt  original   m'tion,  wng  not  ii 

•nd  iiiD«ij-«(.>veii  of  tliia  not:  or  ihui  it  wun  not  iafiii-<t  in  F^uffii'tpnt  lit 
Wulih  tlic  slieiifl  10  enfcirco  jl;  op  that  a  direction  wsj  given,  ur  i 
fnndolenc  or  I'ollUiiive  nictms  irera  useil,  by  tlic  pUinliff  or  liid  sltonu 
prFnnl  llip  servict!  iliereof. 

ifiOO.  If  the  detaniliitit  in  tlie  originni  niuion,  after  his  iliB<-liiirgE 
is  iinprisonml,  •iiher  within  or  wiihtiut  tlie  Stnle,  npun  a  crir 
.  ebiu^  01'  >  cnnriclion  of  a  vi'iiDitial  ofTonce,  tlie  comi,  In  wbluh  nn  m 
.  >giiiiut  tiic  bait  is  p«ni)ing,  mav,  belore  the  «!iplrit(ion  of  ihe  tini 
I  innw,  and  upon  notli^e  tji  tbe  adverse  partyi  matie  euch  an  orller  foi 
'    nlief  of  tbc  buil,  an  jui^tive  required. 

t  in  no  action  lo  repover  a  chattel,  llie 

3,  IwfoTl 

1.  The  deiilli  of  tlie  orig^nul  dererJapt. 

ft  Bis  legxl  discharge  from  the  oblig>itton  lo  render  liitniielf  nnienable  to 
It  pnictnNi.  dii«ciion,  or  procaedingB,  aith  rvepect  to  whii-h  the  undL-rtiili 
i>gof  the  bail  was  mnde.^ 

I.  Bis  surrender  to  the  BheriCF  of  the  county  where  he  vii?  arraated,  a 
(Wtwilied  in  tliis  article, 

When  mtht^r  event  od^am,  after  Ihe  coimoencenient  of  thenctinn  againat 
Ab  tnil,  ibe  fourl  may,  in  ila  dtsurelkin,  impoBe  the  psTment  ot  ilie  plaint. 
Bipenaea,  incurred  nfter  the  retnrn  of  the  exet-niion  againal 
tt>  [itnap,  aa  H  eondilion  of  allowing  t'  ...... 

>>J,  by  ao  order,  made  npon  nolite  to  tl  ,  ,       ,  ,  „ 

IbwiiniB  as  it  decma  jual,  uher  auswci,  fur  the  surrender  of  the  oiii^niiX 
feftndiiic.  In  ihjit  case,  bia  Burreiiilui'.  within  tiie  time  bo  granted,  hoi 
Dm  sinie  effect,  na  if  it  liad  been  made  before 

TITLE  n. 


ARTICLE   FIRST. 


ItaWrit   of 
<■  InJnncHoi 


iclion    Hl<oI>?h«l. 
^n  Iho  riglit  Iheri'- 


flue.  Wtienno'ticflr«)n<red  oi 
qnlrsd.    Injuoutioii  pc 


i  S03.  The  writ  of  injuni-tion  hiiB  been  flboliahcd.    A  lempomrj  injunc- 
"m  nav  be  (rratiled  by  order,  uB  prescribod  in  thi9  article.  ' 

JG03.  Where  it  nppeara.  from  the  cnmpl;iint.  that  tbc  plaindfr  del 
b  mlJlW  to  .1  indgnieni  Bciiinfl   the   ilcfendaut,  iPBtniiniiig  the 
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duriag  the  pandonaj  ut  the  action,  wtiuld  prmiuce  injarj  la  the  phfMlf, 
ail  injUL'liiiu  oiilei'  inn;  bv  groiileU  to  rajtruiii  it.  Tlie  c:ise  proviJeil  form 
tliis  MfuLiuu,  is  diMunlied  iii  iliJa  urt,  aa  a  chsc  wliKre  tlie  light  lo  no  iujiuii> 
IJou  depenila  upun  ihe  nUure  of  the  iicciua. 

§604.  [rt/n'J  1977,]  In  either  of  llie  following  ciiaes,  nil  injunciioD 
oi'dcr  miiy  nldo  be  granted  in  iiii  uutloii : 

1.  VVIiere  it  u|)p&ir»,  by  ulBJitvit,  that  tlie  ilefeDiliiat.  diiiiiig  tbK  (UD- 
deiu'}  uf  ili<!  HutiuD.  is  iluiug,  oi'  pruuuring,  or  suffering  to  be  don*,  w 
ilireiueui.  ur  id  nUuut  to  du,  ur  to  prouui'ti.  or  suffer  to  bt  il'tiie,  na  ict,  >> 
viulitiiuii  ul  Ibu  pUiatiff'n  rights,  retpeeiing  (iie  aUlijei.-(  u(  the  ocliou,  uul 
leUiliii^  tu  render  the  jml^tiieiit  iueffei.'tual.  un  injuautlon  onler  uuyM 

2,  Wl.eie  il  apjieurs,  tiv  uiBJavii,  Ihut  the  ili'feaii^iit,  during  tliB  pfi' 
ili'iK-y  ut  llie  ^ii'Uiin,  tlirciiietii,  or  is  about  to  ii^iuiivQ,  or  lu  diHpiKieuI  liiJ 
iiru|ii.Tli,  witli  iutuiil  tu  ilefuiuil   tiie  plaiiuiff,  nil  illjuotlioii  orJer  taaj  b« 

^605.  Where  II  dHlj  is  impoaeil  lij  stiitute  upim  h  Sute  olGcer,  ur  bnri 
nt  St:ite  ollii'eiii,  so  iujuiiutiun  order  ta  restruiiii  liirn  or  them,  ur  u  (leiMil 
cmplii.ve  1  hy  hiru  or  (hem,  from  tlie  perform ,iji™  of  ihnt  dulv,  or  lo  preteu. 
ills  i^uii'Ulioii  ot  Ihe  atuluie,  itlinll  nu(  be  grutiti^.  except  h;  the  »iiprgiii: 

officer  or  Ooui'il  l*  lounteil,  or  the  duty  i«  mjuired  to  lie  pert'oi'meil; 'I'll 
upon  iiutiifu  of  tJie  ii|>plii^tiou  Iherejor  to  tlie  ufliuer,  boiird,  or  other  perwi 
III  be  rtstrittued. 

g  600.  Except  where  ft  Is  otherwise  vpeciidl;  pi'e^cribcd  bj  Inn,  an  iD' 
juiicliiin  order  ni«y  be  h-Punted  by  the  court  in  »liieh  the  ucfion  i»  brwiglil, 
or  If »  H  judge  thereof,  or  by  luy  i-oumi  judge  ;  ami  wliere  It  ii  gniutfd  tg 
a  jnjge,  il  imij  be  eiiforced  as  ihu  order  o/  the  court. 

g  fi07.  [aiti'il  I8I7.J  Tli»order  mity  be  ^unleil,  where  it  uppears  totlii 
eourt  or  juitge,  hy  the  iiUiiiiivit  of  tlie  pluiuiiff,  ur  any  otbcr  peitwu,  liul 
authL-tetil  ^roundti  exist  therefor. 


J;  609.  [nmV  ]  875.]  The  order  may  be  grunted,  iipou  or  witJioiil  nolii*i 
ill  Uui  diaiTeiioQ  ut  the  fourl  or  judge,  aslean  the  deleudaiit  liiis  aiiawensi; 
ill  Aliitli  eitee,  it  Clin  be  grunted  only  upon  iioiiue^or  hu  order  to  shuwuatUB' 
Where  aa  application  for  an  iujuuctlou  ia  Biade  upon  notice,  or  nn  order  IB 
sho»  cause,  either  befure  or  after  answer,  tlie  court  or  judge  nwj  enjota 
the  defendant,  until  the  hearing  und  iledsion  of  the  npplreation. 

^610.  The  Injaiictiou  onier  must  briefly  recite  the  grou  nds  for  the  h- 
junetion.  Where  it  \i  grunted  by  (he  court,  it  niuet  Iw  served  by  deliW- 
lag  a  vellilicd  copy  thereof ;  mbere  it  ia  granled  by  a  jodge,  it  muM  tl* 
■erred  by  showing  Ihe  otiginHl  order.  eu<l  delivering  e  eopy  thereof.  Sw- 
Hiio  of  the  order,  Qpoa  a  I'Orporiitiuii,  nmy  Le  made  bh  prewribed  in  IM> 
act,  for  niukiug  pereoiiul  ee[vii',e  of  a  Huniiaiini<  upon  a  eorporittioD.  Copi'< 
of  the  papers,  upon  nbicli  the  order  wis  graoicd,  must  be  ddivered  with  UM 
copy  of  Che  order. 
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the  corporation,  association,  or  person,  whom  the  defendant  i'epre.*<ent8,  to 
an  .imount  not  exceeding  tlie  surpius  of  the  sum  sjteoitied'iii  the*  undertak- 
ing ;  and  those  damages  may  be  recovered  in  a  separate  action,  brought  as 
prescribed  in  tlie  next  3(.H.'tion. 

§  625.  Where  the  damages  have  been  artccrtained  by  tiie  (looisioii  of  the 
court,  or  the  confirmation  of  a  referee's  report,  as  prescribed  in  the  last 
two  sections,  any  pci'son,  entitled  to  the  benefit  of  an  undertaking,  exceutid 
pursuant  to  the  provisions  of  this  title,  may  bring  an  action  theret)n,  with- 
oat  further  leave  of  the  (K>urt. 

ARTICLK  THIIiD. 
Vacating  or  Modifying  an  Ixjuxotion  Order. 

S  626.  Application  to  vacate  or  modify,  §  629.  New   undertaking   may   be    re- 

withouL  notice.  quired. 

637.  Id.;  upon  notice.  GSO.  Vrrifli'd  annwcr  to  lmv<^  the  effect 

(k£.  Wlien  prior  motion  not  to  pr(^ja-  only  of  an  aftidavit. 

dice  eatxiequent  application.  ijSl.  (Vi2,  (XH,  Cii.  iHepeci/ed  ISiT.] 

§  626.  Where  the  injunction  order  was  granted  without  notice,  the  party 
enjoined  may  apply,  uiM)n  the  papers  upon  which  it  was  granteti,  lor  an 
order  vacating  or  modifying  the  injunction  order.  Such  an  application  may 
be  loude,  without  notice,  to  the  judge  who  granted  the  order,  or  who  held 
the  term  of  the  court  where  it  was  granted  ;  or  to  the  general  term  of  the 
court.  It  cannot  be  made  without  notice,  to  any  other  jud^e  or  term, 
unless  the  applicant  prodncea  proof,  by  aflidavit,  that,  by  reason  of  the 
absence  or  other  disability  of  the  jndge  who  granted  the  order,  the  a|)j)iica- 
tiun  c^annot  be  made  to  him ;  and  that  the  ap])licaut  will  be  exposed  to 
great  injury,  by  the  delay  requireil  for  an  application  upon  notice.  Th'.» 
affidavit  must  be  tiled  with  the  clerk  ;  and  a  copy  ihcrt»of,  and  of  the  order 
vacating  or  modifying  the  injunction  order,  must  be  served  upon  the  plaint- 
iff's attorney,  before  that  order  takes  effect. 

§  627.  [am^d  1879.]  Where  the  injunction  order  was  grante<l  without 
notice,  or  where  it  was  granted  upon  notice  with  leave  to  app!y  to  vacate  or 
modify  it,  the  party  enjoined  may  apply  upon  notice,  to  the  judge  who 
griinted  it,  or  to  the  c<mrt,  at  a  term  where  a  contested  motion  in  the  action 
tnay  be  heard,  for  an  order,  vacating  or  modifying  the  injunction  order. 
Such  an  application  may  be  founded  upon  the  papers  upon  which  the  in- 
junction was  granted;  or  upon  proof,  by  affidavit,  on  the  part  ot  the 
defendant,  or  both.  Where  it  is  fou:ided  u|.)on  proof  on  the  pari  of  the 
defendant ;  it  may  be  opposed  by  new  proof,  by  affidavit,  on  the  part  of 
tbe  plalntiif,  tending  to  sustain  the  injunction. 

§  628.  The  granting  or  denial  of  an  application,  made  as  prescribed  in  the 
last  section,  founded  only  u(K>n  the  papers  upon  which  the  injunction  order 
VMS  granted,  does  not  prejudice  a  subsequent  application,  seasonably  made 
founded  upon  proof,  by  affidavit,  on  the  part  of  the  defendant.  And  the, 
granting  or  denial  of  either  application  does  not  prejudice  a  subsecpient 
ipplication,  seasonably  made,  founded  upon  the  failure  of  a  coni[)laiut, 
which  had  not  been  made  at  the  time  of  the  former  application,  to  set  fort' 
a  cause  of  action,  sufficient  to  entitle  the  plamtiff  to  the  injunction  ordc 
'  upon  one  or  more  grounds,  recited  therein. 

§629.  [am\ll898  i[  JS84.]  Upon  the  hearing  of   un  apvWc  a\\c>\\  \\\i 
hot'we  to   vacate  or  modify  an  injuncLion  order,  the   ci>v\v\    w   "\uv\^v>   w 
require  a  new  undertaking  in  the  stutiic  or  in  a  tiiffeveut  suu\  \<.>  \>vi  v/\\v'.ti 
tlxplaiatiff  with  tbe  like  sureties  and  to  the  like  effect  as  u^ow  ^^olv\ 


tifi  AtFioHxaNFflirifaopfifitr.    ""■"  lepH^H 

nil  origiual  order.  The  pprnons  eiwuLiug  llie  new  uniiertiikinR  tteivme lii- 
ble  lliereun  aa  il  they  luid  eteijuWi]  it  ufiuii  Llie  gru^iiu^  ol  llie  orjgiiuil 
onlei',  Tlie  persuaa  who  cxeuuled  tliu  urigiiiul  uiideruikiiig  reiimiu  luUe 
thereon  until  tiie  new  utidcrlaUiiig  ia  girt-u  auij  Hpprureij  and  du  ioiigtr. 
Upou  suuli  hearlnjj  the  iiiurt  iir  jiuige  amy,  wliere  the  alleged  wrong  or  ia- 
juv;  is  Dot  irrepurable.  Hud  ia  (•apibTe  of  being  adequilely  Corn penmite-l  for 
ill  monev,  varale  the  injuuclion  ui'der  npoo  the  defendant's  eieeuling  au 
nnderiakine  In  eni^i  funii  and  ntnounC  uod  with  sneb  suretieii  us  the  I'oon 
or  jndge  nlmli  direct,  coniRtroned  to  indemnify  the  iilaintiff  ttgnlaat  any  losi 
BUHtHincd  bv  I'L'uaun  of  vacHtiiig  incU  iiijUnL-tion  order. 

^630.  tj|]on  tlie  iieming  ot   a  vontefted   applii.'ntion  for  an    iajuotlioil 
urder,  or  to  vnuile  or  uuilit}'  auuh  uii  oi'der,  a  vtri&ed  answer  has  tlie ' 
otil.F  of  nil  iifRdavil. 

gaai.  iEfpea!,:j  ls^^.} 

§632.  [Rrpeal^  lan.]- 
g  633.  [R'pfilal  1877.] 
§  634.  ^EejmiJtd  1877.] 

TITLE  in. 
AilnchrnATii  uf  propiH^. 
Ahticlc  I.  Cases  n-here  a  nnmnl  of  attaetameui  ma;  be  granted,  and  ptocen 

}t.  Eier:iiiin£  (tie  variant  iii'iidliiit  the  aoiton. 

3.  Vi'callnR  or  iundltlUi){  tile  warruit ;  illBVlHTglng  ttie  artacbmeoL 

S.  frc'Ceodlo^  irter  jndgnn-nl ;    righiB  of  imrtla  and  diitlw  of^ 
ijht'riff.  u/l«i  the  wiirrant  19  vacated  oraauulled.  or  tlu  a*' — '" 

ARTICLE  KIRST. 


(085.  In  whLitBcHm«i.  warrant  of  at- 

oae.  What  mai't  Iwebown  to  procare 

tbe  wurHDt. 
OS?.  Wan-out      In      action      iieainst 

rjoblU:offlc«..t^,  forp.ci.la- 

%  B3H.  Wben  and  1?  wbmn  U>e  mi^H 

6W:  Sacun  ty'"orowalnliw  wICM^H 
041,  CoMieot)  of  uarrani:  10  i^H 

§  635.  [«,.'■;  1877.]     A  warninl 
one  or  more  defeiidanis  in  an  aetiun 
of  th«  pluiotiB,  as  spevifivd  in  tin;  tie 
ix  to  recover  a  sum  of  money  only, 
following  causes : 

1.  Breach   ot  cootract,  eipteas   c 

Dl  nttJicbment  agHinsC  tbe  prupel^H 
nav  be  gratiled  u(iOD  tbe  appUM^H 
It  sewion  [aeclioiij,  where  the  i^H 

r   implied,  otber  than  a  conOll^l 

2,  WrOQgfu'  conversion  of  personal  propti  tj. 

S.  Any  a  lier  injury  I0  peraoiml  prupei-ty,  in  consequence  of  n^|( 
I         fraud  or  other  wrongful  act. 

I  %  636.  {aaCd  1877.]    To  entitle  the  plnindff  lu  such  a  warmnt,  ka! 

I      ^imv,  by  dffiJavil,  10  the  anliafnc:tioii  ot  the  judge  gi-anting  the  Mill 
'       foUows : 

'  I.   That  one  of  (liu  causes  of  aclion  sve^'ificA  "m  V\«  \aa1.  ssK^>ua  ' 

■^gainai  llie  defeiidaal.       It  tlie  BUlioH  "la  Vo  teco\-et  iavoo^ea  lKa\in*{ 
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contract,  tlie  affidavit  niuitt  show  that  the  phiintiff  is  entitled  to  recover  a 
sum  stated  thei-ein,  over  aoU  above  all  counterclaims  kno*A'n  to  Iiiiii. 

2.  Thut  the  defendant  in  either  a  foreign  cor[)onitiou  or  not  u  lesident  of 
tbe State;  or,  if  he  is  a  natural  person  and  a  resident  of  the  State,  that  he 
has  departed  therefi-oni,  with  intent  to  defraud  his  creditors,  or  to  avoid 
the8er\'ice  of  a  summons,  or  keeps  himself  concealed  theit'in  with  tiie  like 
inteiit;  or,  if  the  defendant  is  a  natural  person,  or  a  domestic  corf>orution, 
that  he  or  it  has  removed,  or  is  about  to  remove,  property  from  tlio  State, 
with  intent  to  defraud  his  or  its  cn^ditors;  or  has  as>i^ned,  disposed  of,  or 
Beci-eted,  or  is  about  to  assign,  dis[K>sc  ol,  or  secrete  property,  with  the  like 
inteut. 

§637.  [ai7iV  1877.]  A  warrant  of  attachment,  against  the  pio(M>rty  of 
ooeur  more  defendants  in  an  action,  maiy  also  be  gninted,  upon  the  appli- 
cation uf  the  piaintilT,  where  the  complaint  demands  ju(l<;m('nt  lor  a  sum 
of  muney  only  ;  and  it  appeairs,  by  atliduvit,  that  the  ai-tion  is  brou*;ht  to 
recover  money,  funds,  credits,  or  other  pi-operty,  held  or  owned  i)y  the 
Suif,  or  held  or  owned,  officially  or  othei  wise,  for  or  in  behalf  of  a  public 
guvernmenuil  intei'est,  by  n  municipal  or  other  public  corporation,  board, 
officer,  custodian,  a>gency,  or  agent,  of  the  State,  or  of  a  city,  county,  town, 
village,  or  other  division,  suUli vision,  depnnment,  or  portion  of  the  State, 
which  the  defendant  has,  without  right,  obtained,  received,  converted,  or 
dispinicd  of ;  or  in  the  obtaining,  reception,  payment,  conversion,  or  dispu- 
Bitiuu  of  which,  without  right,  he  has  aided  or  alnittcd  ;  or  to  ri*cover  dam- 
ages for  so  obtaining,  i-eceiving,  paying,  converting,  or  disposing  of  the 
Etiiue;  or  the  aiding  or  abettmg  theieof.  In  order  to  entitle  the  plain- 
tiff to  a  warrant  of  attiicbment,  in  a  case  specified  in  this  section,  lie  must 
show,  by  affidavit,  to  the  satisfaction  of  t!ie  Judge  granting  it,  that  a  suffi- 
cient cause  of  action  exists  against  the  defendant,  for  a  sum,  stated  in  the 
aiiidavit. 

^  638.  [ani'd  1877.]  The  warrant  may  be  granted  by  a  judge  of  the 
court,  or  by  any  coimty  judge,  to  accompany  the  summons,  or  at  any  time 
alter  the  commencement  of  the  action,  and  before  final  judgment  therein. 
Personal  service  of  the  summons  must  be  made  upon  the  defendant,  against 
wliuse  property  the  warrant  is  granted,  within  thirty  days  after  the  granting 
theitiof ;  or  else,  before  the  expiration  of  the  same  time,  service  of  the  sum- 
moDs  by  publication  must  l>e  commenced,  or  service  thereof  must  be  made 
without  the  state,  pui'suant  to  an  order  obtained  therefor,  as  ])rescribed  in 
thi.i  act ;  and  if  pubriCation  has  been,  or  is  thereafter  commenced,  the  ser- 
vice must  be  made  complete  by  the  continuance  thereof. 

§  639.  [am'd  1877.]  The  plaintiff  procuring  the  warrant  must,  within 
ten  days  after  the  granting  thereof,  cause  the  affidavits,  upon  which  it  was 
granted,  to  be  filed  in  the  office  of  the  clerk. 

^  640.  The  judge,  before  granting  the  warrant,  must  require  a  written 
undertaking,  on  the  part  of  the  plaintiff,  with  sufficient  sureties  to  the 
effect,  that  if  the  defendant  recovers  judgment,  or  if  the  warrant  is  vacated, 
the  plaintiff  will  pay  all  costs,  which  may  be  awarded  to  the  defendant,  and 
klldumages,  which  he  may  sustain  by  reason  of  the  attachment,  not  exceed- 
ing tlie  sum  specified  in  the  underta'''iDg,  which  must  be  at  least  two 
liaiidred  and  fifty  dollars.     But  this  section  does  not  apply  to  a  CA^e,  N\\\vi^fe 

)  the  action  is  brought  for  a  cause  speciBed  in  section  six  Iwin^Avt^d  vu\Ol  xXuvVj- 
"wen  of  this  act,  or  where  it  is  specially  prescribed  by  law  i.\\a\.   ^s^vic\\v\V^ 
mr he  diapenaed  with,  or  wliere  the  security  to  be  giveu  \si  s^ptcVoAX^  vvi\5> 
v^iibylaw. 
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or  of  the  defendant's  interest  iu  property  so  held,  or  of  the  debt  or  denud 
owin^  tu  tlie  defendant,  as  the  case  requires. 

§  651.  If  a  person  to  whom  application  is  made,  as  prescribed  in  the  krt 
section,  refuses  to  give  sucli  a  certifieate ;  or  if  it  is  maide  to  appear,  by  afl- 
diivit,  to  the  satisfaction  of  the  court,  or  a  judge  thereof,  or  the  coonty 
judge  of  the  county  to  which  the  warrant  is  issued,  that  there  is  reasoo  ta 
suspect  that  a  certificate  given  by  him  is  untrue,  or  that  it  faiils  full?  to  ael 
forth  the  facts,  required  to  be  shown  tliereby ;  tlie  court  or  judge  may 
make  an  order,  directing  him  to  attend,  at  a  S|)ecified  time,  and  at  a  pIiM 
within  the  county,  to  which  the  wairaiit  is  issued,  and  submit  to  an  exini- 
nation  under  oath,  concerning  the  same.  The  order  may,  in  the  discreCiM 
of  the  court  or  judge,  direct  an  appearance  before  a  referee  named  theroii. 

§  652.  Except  as  otherwise  prescribed  in  the  next  section,  the  owner  or 
master  of  a  vessel,  on  board  of  which  goods  of  a  defendant,  against  whom  a 
waiTant  of  attachment  is  issued,  have  been  shipped  for  transportatkxi,  with- 
out reshipnient  or  transshipment  in  the  State,  to  a  pore  or  place  without  Iki 
State,  may  transport  and  deliver  them  according  to  their  destination,  not' 
withstanding  the  warrant;  unless  the  pluiutiff,  his  agent  or  attorney,  eit- 
cites  to  the  owner  or  the  master  of  the  vessel,  a  written  undertaking,  with 
sufficient  sureties,  in  a  sum  specified  therein,  to  pay  him  all  expenses,  dam- 
ages,  and  charges,  which  may  be  incurred  by  him,  or  to  which  he  may  ba 
sui)jected,  for  unlading  the  goods  from  the  vessel,  and  for  all  neecmiy 
detention  of  the  vessel,  for  that  purpose.  The  undertaking  must  bi 
approved,  with  respect  to  its  form,  the  sum  specified  therein,  and  the  Bofi- 
ciency  of  the  sureties,  by  a  judge  of  the  court,  or  the  county  judge  of  the 
county  wherein  the  vessel  is  situated,  or,  in  the  city  and  county  of  Ne« 
York,  by  a  judge  of  a  superior  city  court  within  that  city  and  county. 

^653.  The  last  section  does  not  apply,  where  the  owner  or  master,  befon 
the  sliipmciit  of  the  goods,  had  actual  information  of  the  granting  of  tbc 
warrant,  or  where  he  has,  in  any  wise,  connived  at,  or  been  privy  to,  ihl 
shipiiiciit  thereof,  for  the  purpose  of  screening  them  from  legal  process,  m 
of  hindering,  delaying,  or  defrauding  creditors. 

§  654.  The  sheriff  must,  immediately  after  levying  under  a  warrant  d 
attaclinient,  make,  with  tlie  assistance  of  two  disinterested  freeholders,  I 
description  of  the  real  property,  and  a  just  and  true  inventory  of  the  per- 
sonal pro))crty,  upon  wjiich  it  was  levied,  and  of  the  books,  vouchers,  and 
oilier  papers  taken  into  his  custody,  stating  therein  the  estimated  value  ol 
each  f)arcel  of  real  property  attached,  or  of  tiic  interest  of  the  defendanl 
therein,  and  of  each  arlicle  of  personal  i)r()perty,  enumeniting  such  of  tbfl 
latter  as  arc  perishable.  The  inventory  must  be  signed  by  the  sheriff  and 
the  appraisers ;  and  must,  witiiin  five  days  after  the  levy,  be  filed  in  the 
office  of  the  clerk  of  tlie  county,  wheie  the  property  is  attaclied. 

^  655.  The  sherilf  must,  subject  to  the  direction  of  the  court,  or  judgB, 
collect  and  receive  all  debts,  effects,  and  things  in  action,  attached  by  hin 
lie  may  maintain  any  action  or  special  proceeding,  in  his  own  name,  or  il 
the  name  of  the  det'cndant,  which  is  necessary,  for  tliat  pur))ose,  or  to  re- 
duce to  his  actual  possession  an  «rticle  of  personal  pro] )erty,  capable  9! 
inaiiual  delivery,  but  of  which  he  has  been  unable  to  obtain  possessioa 
And  lie  may  disi'ontinue  siicii  an  action  or  special  proceeding,  at  such  tlM 
and  on  sucli  terms,  as  tlie  c(mit  ov  jmlgc  directs. 

^  656.  !<///<'</  1S77.  I  It  pi<)j»erry  at  1  ached,  other  ilian  a  vessel,  is  per 
/2b)e,  the  court  or  judge  may,  by  an  order  made,  with  or  without  MitlQI 
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thenrgencv  of  the  oii:4e  in  its  or  his  opiniuii  i'fH}iiircs,  direct  the  shi'iid'  u. 
lell  it  at  puliiic  auction,  and  tliereupou  tin;  citicritf  inu^t  8eli  it  tid'oidiii^zlv. 
IHt  cousiHts  ot  live  aniinai>,  tlie  Huiiie  proceedings  niuv  \ni  iiad,  it'il  Muti 
MKice  Hh:Ui  be  given  to  tlie  parties  to  the  action,  oi  the  appiication  t<ir  the 
onler,  ad  the  court  or  jud«];e  prcscritxis.  The  order  dirccLin«;  tlic  sale  iiiu.st 
prescribe  liie  time  and  place  of  the  sale,  and  notice  liiereot  niu^t  \)v  inwii 
iu  such  manner  and  for  Kuch  time  as  is  prescribed  in  tiic  order.  Tlu'  >l>er- 
iff  must  retain  in  his  hands  the  procetnls  of  the  sjile,  after  dediu'tin^  his 
expenses,  as  allowed  by  the  court  or  judge. 

§  667.  If  goods  or  effects,  other  than  a  vessel,  attached  at  the  pr<)pi>rt,v, 
of  the  d.'fendaiit,  are  claimed  bv  or  in  tx'haif  ol  another  pcrM>ii,  as  his 
property,  the  sheriff  may,  iu  his  dibcreiion,  empanel  a  jury  to  try  ihe  valid- 
ity of  tile  claim. 

§668.  \anid  1877.]  If,  by  their  inquisition,  the  jury  find  the  property 
of  the  ^oods  or  effects  to  have  been  in  the  claimant  at  tiie  time  of  the  levy, 
tiie  fheriff  must  forthwitli  deliver  them  to  him  or  his  aigent ;  unless  the 
pUioiiff  gives  an  undertaking,  with  sutlicicnl  sureties,  to  nidemnify  the 
ilieiiff  for  the  detention  thereof.  If  the  undertaking  is  given,  the  sheriff 
mast  detain  the  goods  or  effects,  as  the  property  of  the  defendant. 

§669.  If  the  pi-operty  is  found  to  bo  in  tiie  defendant,  the  finding  does 
Bot  prejudice  the  right  of  the  claimant  to  bring  an  action,  to  recover  tiie 
goods  or  effects,  oi-  the  value  thereof. 

§  660-  Where  a  vessel,  belonging  to  a  port  or  place  in  the  United  States 
or  a  tjihare  or  interest  therein,  is  attached,  the  court  or  judge,  on  the  appli- 
cation, within  thirt}  days  thereafter,  of  a  i)ers()n  claiming  title  theieto,  or 
of  hiii  agent,  must  appoint  thi-ee  indifferent  persons  to  make  a  valuation 
tliereof. 

§  661.  [am\l  1877.]  A  valuation  of  a  vessel,  or  of  a  share  or  interest 
therein,  made  as  prescribed  in  this  article,  must  be  in  writing,  and  sub- 
Kribed  by  the  a]>praisers ;  ciich  of  whom  must  take  and  subscribe  an 
affidavit,  annexed  thereto,  to  the  effect,  that  the  valuation  is  in  all  respects, 
jibt  and  fair,  and  that  the  value  of  the  vessel,  share,  or  interest,  is  truly 
Kated  therein,  according  to  the  deponent's  belief.  The  valuation  must  be 
immediately  returned  to  the  court  or  judge;  and,  after  an  undertaking  is 
giTen,  or  after  the  expiration  of  the  time  to  give  an  undertaking,  as 
pfesi'ribed  in  the  next  section,  it  must  be  delivered  to  the  sheriff. 

§  662.  Within  two  days  after  the  valuation  is  returned,  the  claimant  or 
lu4 agent  may  execute  an  undertaking  to  the  sheriff,  with  sutficient  sureties, 
ippro^ed  by  the  court  or  judge,  who  must  justify  in  twice  the  appraistul 
Taiae,  to  the  effect,  that,  in  an  action  to  be  brought  on  the  undcrtakirg,  the 
tlaimant  will  establish  that  he  was  the  owner  of  the  vessel,  sh  ne,  or 
intere.-t,  at  the  time  of  the  levy  thereupon;  and  that,  in  case  of  his  failure 
****)«),  he  will  pay  the  amount  of  the  valuation,  with  interest  from  the 
iiteof  the  undertaking,  to  the  sheriff;  or,  if  the  warrant  is  vjicaied  or  nn- 
^M.  to  the  defendant,  or  his  personal  reproscntative. 

it 663.  Upon  suoh  an  undertaking  being  executed  and  delivered  to  the 
teff,  the  court  or  judge  must  make  an  order,  diieclii  g  the  vessel  or  >liare 
lo  be  discharged  from  the  utUichujCiit.  Thereupon  the  >henir  must,  dis- 
'^ge  the  samo  accordingly. 

i66^  The  court  or  judge  may,  upon  tlic  ap|»Ii<*ation  «)f  e\i\\ev  \  avXn.  \\\. 
i^f  taw  before  the  warrant  ia  vacated  or  ajiiiuiled,  direct  vUu  bVvuvvil  Vv^ 


aioa  upon  tht!  undiTtaking,  upon  aauli  tenns  and  coDililiuw, 
Hiiil  tinder  eiicli  raguliiuonri,  betHveti  liim  uuil  lliu  Hpplicniit,  hb  it  ur  In 
deems  just.  And  it'  ll>e  warniiit  ot  HLUtoiinMiit  U  vaciued  ur  aniiullcJ,  (Iw 
defeiiilHiil  in  ibe  altauliuient,  hia  lusignee  or  pHFBonul  represiMilutive,  tDir 

tuted.  in  pJiice  of  the  sheriff,  ia  lui  uutiuu  pending  ilieivupon. 

g  fi66.  In  sucli  an  m^iion.  the  claimant  mtij  ehow,  in  bar  of  a  reiMiOT, 
llint  he  wnn  Ibe  owner  of  the  vesael,  eharc,  or  iriterest,  at  the  time  whenii 
waa  alt]iclied.  If  judgineiit  pnnsea  uguinat  liim,  the  plaTntifF  id  eiiliilcd  It 
rei'OTer  (lie  amount  ul  the  valaatian,  nith  iatereet  Tram  the  iIbm  of  ibt 
undertaking. 

I  666.  Where  a  foreign  vessel,  or  a  Bliai-a  or  interest  thamn,  ia  atlarfitJ, 
it  iriuet  be  valued.  n»  pre^eribed  in  Bectiuna  ain  hundl'eJ  and  i^lxtj,  and  «t 
linndred  and  Bixtf-oDe  of  this  net,  upon  the  Rpplii-ation  uF  ■  ucrHin,  ■!» 
■nukes  atiidarit,  Co  the  effect  tiiat  he  is  the  {ivner  thereof,  or  that  be  ji  IM. 
agent  nr  n  person,  tinminf;  Lim  anil  his  reslileTKis,  wliom  he  beUeres  lott- 
Ibie  owner  of  Ihe  vessel,  sbare,  or  interest  allaubed. 

%  667.  [am'd  1H7T0  ^"i^^  ""■'^'^^  °^  '>'*<  npp'icntioij  must  be  giv«n  to  Hit. 
plaintiff,  as  tlie  coui't  or  judge  deema  raaaunahle. 

g  688-  Within  three  days  after  the  saluatioo  la  relumed,  the  pi 
must  give,  to  tile  person  in  whose  behalf  the  claim  la  made,  an  underti     ^ 
with  anffiuient  BUi'eties.  appruvud  by  (he  euurt  or  judge,  wlio  must  juiitiff 
twice  the  apprniseil  valae,  to  the  effect  thai  ihej  will  paj  flush 
may  be  rovovered  for  sciiing  the  vessel,  share,  or  interest,   ii 
brought  Bgainul  tbe  sheriff,  ur  the  plaintiff  in  the  atlnuhmeJit,  « 
months  from  the  apprtival  of  the  underlaking,  if  It  appears  ther 
vessel,  share,  or  interest  belonged,  at  the  lime  of  attaebing  tC,  tt 
in  whose  behalf  the  trlaini  ia  made. 

§  669.  Unless  such  an  undertaking  is  given,  the  court  or 
grunt  sn  order  discharging  the  vessel,  share,  or  iiite(S:st  su  uh 
the  attachment ;  nhereupcn  tlie  sheriff  must  discharge  the  B 
inglj. 

g  670.  If,  after  such  an  undertaking  ia  given  b.v  ihe  plaintiff,  the  < 
rant  ia  vaculed  or  annuUtd,  or  the  atlncbnienl  is  discliarged  ns  to  Ilwn 
sel,  share,  or  Intereal,  the  defendant  or  his  ageut  is  entitled  to  i-liin  V 
same,  or  the  proceeds  thertul',  if  it  has  been  sold,  onlj  upon  Ins  i 
to  tbe  salisfactioD  of  the  coui-t  or  judge,  thai  the  undertaking  has  1 
uliar^Bd  ;  or  giving  W  tlie  pininliff  an  undertaking,  with  sulScieDI 
approved  by  the  court  ur  judgf,  <vho  must  juHlifj  in  twiue  the  appnriN 
ralne,  to  the  effect,  that  ihrj  will  indemnify  the  plaintiff  against  " 
and  eapenses,  in  consequenca  of  the  undertaking. 

S  671.  If  the  undertaking  of  the  plaintiff  Is  not  diacharged.  or  he  iaH 
indeoii'iified,  as  prescribed  in  thlB  iirtlele,  within  one  mulir.h  after  llie  ijefn 
ant  becomes  entitled  lu  claim  tlie  vessel,  Bbare,  ur  interest,  as  so  pr««urib0 
it  may  be  sold  bv  ihe  sheriff,  in  whose  custody  it  is,  upon  an  order  otd 
oourt  or  jndge  ;  and  tbe  proceeds  of  the  •utia  must  be  paid 
who  executed  tbe  undertaking,  for  their  indemnity. 

g672.  If  H  claim  is  not  made,  by  or  In  bnhal  f  of  an  owner  of  n  iloniMlit 

attached,  or  if  (lie  pru|}er  undeilakiiig  is  not  esecntcd  by  the  c-lairaaiil;  ■ 
i/a  claim  ia  not  made,  within  Lhiil  tunc,  bj  ur  in  bebaU  of  tin  owMrd 
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el,  or  of  I  ihars  or  inMreet  therdo ;  the  veasel,  ihnre,  or  in- 
)  sold  b;  the  iheriff,  under  an  order  iif  the  coiiri  or  jmlge, 
ieatiaavf  ttie  plnintiff,  if,  in  the  opiDkiQ  of  tlie  cuurt  or  judge, 
Mrj. 

lere  a  share  or  Interest  in  n  vesftel,  foreign  or  domediic,  Is 
le  proper  claim  to  it  is  not  made,  b;  or  in  behnir  of  an  owner 
a  thirty  dari  thereafter,  it  mny  be  anld  by  ttie  Blierill,  uniler 
e  coart  or  jnd^  upon  the  appliontioa  of  u  joint  uimer,  ur  his 

I'rf  187T.]  The  sheriff  miiat  keep  llio  property  attached  by 
'Oi'eeds  of  pivperty  sutd,  ov  of  a  deitinnd  volleuted  by  him,  to 
dgioeDt  that  may  be  obtained  ogninst  the  defendant  in  the 

the  court,  upon  the  applicatiun  of  either  party  to  the  action, 
!  sheriff,  either  before  or  after  the  expiration  of  liia  lenn  of 
nto  euurl  the  proveeds  of  a  demand  eollauted,  or  property 
epoait  them  iu  a  designated  bank  or  (rust  company,  to  b« 
y  upon  the  order  of  llie  coMrt. 

I'd  ISTI-I  Where  the  proceeds  of  the  property  sold,  and  of 
:ollected  bj  the  sheriff,  eiuced  the  amount  of  the  plaiiilifC'a 

the  coeto  and  eZ|>eniies,  and  of  all  other  warrants  of  attaeli- 
. Lions  ill  the  sberifTs  liands,  lihargeabie  upon  the  Same:  the 
judge  who  granted  the  warrant,  upon  the  npplicutioii  of  tlie 
or  an  assignee  of,  or  purchaser  from  the  defendant,  and  upon 
[ilainliff,  and  the  plaintiffs  in  tlie  other  warrBnlB,  or  eiecn- 
.  any  time  during  the  pendeni-y  oF  tlie  autjon,  mHlte  an  oi-der, 

slieriff  to  pay  over  the  suiplus  to  the  applicant,  and  to  re- 
e  nttacliment  the  lemaining  real  aud  personal  property  at- 

>  plaintiff,  by  leave  of  the  court  or'jiidge,  procured  as  pre- 

heriff  jointly,  by  his  own  attorney,  and  at  his  own  eipcii>>e, 
lich,  by  llie  provisions  of  this  title,  may  be  brought  by  the 
)ver  property  attached,  or  the  value  thereof,  or  a  demnnil  at- 
lu  nn  nndertaking  given  as  prescribed  in  this  title,  by  a  person 
;  plaintiff.     Tlie  sheriff  must  receive  the  pnweeile  of  Such  an 

is  not  liable  for  (he  costs  or  eipenses  thereof.  Coals  may 
t  sucb  an  action,  against  the  plaintiff  in  tlie  warrant,  but  nut 
eriff. 

3  court  or  judge  mui^t  grant  leave  to  bring  such  an  action, 
irs,  that  due  notice  of  the  application  therefor  has  been  given 
;  but,  before  doing  so,  tlie  court  or  judge  may  require  that 

application  be  given  to  the  plainlitf,  in  any  other  warrant 
me  defendanl.  And  such  terms,  conditions,  and  regulations 
ed,  ill  the  order  granting  leave,  as  the  court  or  judge  thinks 
e  due  protection  of  the  rights  and  interest  of  all  pci-soiiii,  in- 
;  disposition  of  the  proceeds  of  the  action, 
ive  may,  in  like  manner  and  with  like  effect,  be  granted  Ut  the 
3  wumuit,  to  be  joined  ivith  [ho  sheriff,  in  nn  action  brought 

in  a  case  wbere  he  might  have  prncnnxl  leave  to  bring  tho 
iciibed  in  (ho  last  two  »ectioua.  Vpnn  an  application  vXteTctoti 
id^  mrnf,  in  a  proper  cum,  i-ecjiiire  the  pkintiR  to  pio\\d«  loK 
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tlic  expenses  in  the  action,  alreftdy  incurred  by  the  slieriif.  The  appliei^ 
tiun  must  be  denied,  in  ctise  of  an  uurearionnble  delay  in  making  it ;  a 
wliere  un  npplication  was  made,  iiefore  tlie  action  was  brought,  and  tbi 
plaintiff  neglected  or  refused,  without  a  good  excuse  tUeretor,  to  oomplj 
witii  tlie  tei-ni8,  conditions  or  regulations  then  imposed. 

§  680.  Tlie  court  or  judge  may,  upon  the  application  of  th«)  sheriff,  ■ 
of  the  de!endant  in  the  warrant,  during  the  pendency  of  an  action,  brougM 
HH  pruricribctl  in  the  last  tliree  sections,  direct  as  to  the  conduct,  disoontint! 
aiice,  or  setilemeni  of  the  same,  and  as  to  the  application  or  dispositkmfll 
the  money  or  property  recovered  therein,  as  justice  requires. 

^  681.  Upon  the  applictttion  of  either  party,  and  proof  of  the  negleet<4 
the  sheriff,  tlic  court  or  judge  may,  by  order,  require  the  sheriif  to  retam 
an  inventory.  Disobedience  to  such  an  order  may  be  punished,  as  a  cat 
tempt  of  the  court. 

ARTICLE  THIRD. 
Vacatinc}  or  modipyino  thk  Warrant  ;  mscHARGiMa  the  Attachmht. 

$  682.  Motion  to  vacate  or  modify  war-  $  090.  Sureties  to  Jo^tify  if  reqalred. 

runt,  or  iiicrcaiie  Hocurity.  ^91.  iJhenff  may  retain  property  oh 

68H.    Ilow   motion   muttt   t>e   made ;  joi*iiflcntiou. 

op{M)r'mg  It  by  new  proofs.  692.  Foregoing  provisions  applldUn 

684,  «H5.  lliepeaied  1877.J  to  veft^'els. 

686.  When  prior  motion  not  to  preja-  69S.  Partners  may  apply  to  dllrti^j 

dice  fubbequeiic  motion.  attachment.  ^ 

687.  Defendaiut  may  apply   lor  die-  694.  Undertakius  to  he  given.        ^ 

char<{e  of  ntdichmi'iit.  695.  Court   or  Judge  may  aBCUiIlM 

688.  Undcrtalring  to  hi*  given.  value.  -     -  '^ 

689.  Appllcuuon    by   one   of   several  696.  W^i<:h  plAintiff  entitled  to  lioCi^ 

defendaut8.  of  any  application,  etc  , 

^  682.  [ain'd  1877.  J  The  defendant,  or  a  person  wlio  has  acquired  9 
lien  upon,  or  interest  in,  his  property,  after  it  was  attached,  may,  at  i^ 
time  hetore  the  actual  application  of  the  attached  property,  or  the  proceed! 
thereof,  to  the  pavment  of  u  judgment  recovered  in  '  the  action,  applj  <■ 
vacate  or  modify  the  warrant,  or  to  increase  the  security,  given  by  tbi 
plaintiff,  or  for  one  or  more  of  those  forms  of  relief,  together,  or  in  tM 
alternative. 

^  683.  An  application,  specified  in  the  last  section,  may  be  founded  oi4| 
upon  the  papers  upon  which  the  warrant  was  granted ;  in  which  ctN^d 
ntu.st  l>e  made  to  the  court,  or,  if  the  warrant  was  granted  by  a  judge 4Mi 
of  court  to  the  same  judge,  in  court  or  out  ol  court,  and  with  or  withflii 
notice,  as  he  deems  proper.  Or  it  may  be  founded  upon  proof,  by  affidanS 
un  tlie  part  of  the  dcleudant ;  in  which  case,  it  must  be  made  to  the  court 
or,  if  the  warrant  wais  granted  by  a  judge,  out  of  court,  to  any  judge Oi 
the  court,  upon  notice;  and  it  may  be  opposed  by  new  proof,  by  affidafili 
on  the  part  of  tlie  plaintiff,  tending  to  sustain  any  ground  for  the  attack- 
iiu'iit,  recited  in  the  warrant,  and  no  other,  unless  the  defen^lant  relies  apoh 
a  disi  hai'gc  in  bankruptcy,  or  upon  a  discharge  or  exoneration,  granted  ^ 
insolvent  proceedings  ;  in  which  case,  the  plaintiff  may  show  any  matM^ 
in  avoidance  tliereuf,  which  he  might  show  upon  the  trial. 

t^  684.  \Hvjmilcd  1877.] 

§  685.  [RifH'ahdWn:\ 

§  686.  [nrrCd  1877.]     The  denial  of  such  an  application  does  not  pitj* 

dice  a  subsccpicnt  application,  seasonably  made,  founded   upon  the  failiU* 

of  tt  complaint  which  had  not  t)ecn  filed  or  served  at  the  time  of  the  foriaill 

application^  to  set   foith  any  of  the  causes  of  action  mentioned  in  sectMl' 

J 
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Ired  and  thirty-five  and  lection  tiix  hundred  nud  thirty-eeven  of  t)ii9 

F.  The  dofendunt  muy,  at  any  time  after  he  hns  ap{)e>ired  in  the 
ind  before  final  judgment,  apply  to  tlie  judge  who  granted  the  war- 
to  the  court  for  au  order  to  dischai'ge  the  attachment,  as  to  the 
'  a  part  of  the  property  attaclied. 

\,  [ani'd  1877.]  Upon  such  an  application,  the  defendant  mnst  give 
rtaking,  with  at  least  two  Buffieient  sureties,  to  the  effect  thnt  he 
demand,  pay  to  the  plaintiff  tlie  amount  of  any  judgment  which 
recovered  in  the  action  against  him,  not  exceeding  n  sum  specified 
Qdertaking,  with  interest.  The  sum  so  specified  must  be  at  least 
the  amount  of  the  plaintiff^s  demand,  as  specified  in  his  altidtivit ; 
e  option  of  the  defetidant,  equal  to  the  appraised  value,  according 
iveiitory,  of  the  property  attached  ;  or,  if  the  application  is  to  dis- 
lie  attachment,  as  to  a  part  only  of  the  pro|;>erty  attached,  to  the 
d  value  of  that  portion. 

K  Where  there  aie  two  or  more  defendants,  and  an  application  is 
I  prescribed  in  the  last  two  sections,  by  one  or  moie,  but  not  by  all 
the  undertaking  must  provide  for  the  payment  ot  any  judgment, 
ay  be  recovered  against  any  of  the  defendants  in  the  action,  unless 
icant  makes  proof,  by  affidavit,  to  the  satisfactifui  of  the  court  or 
lat  the  property,  with  respect  to  which  the  application  is  made, 
to  him  separately;  in  which  case,  the  undertaking  must  provide  tor 
lent  of  any  judgment,  which  may  be  recovered  in  the  action  against 
icant,  either  alone  or  jointly  with  any  other  defendant.  Where  un 
on  is  made,  as  prescribed  in  this  set^tion,  at  least  two  days'  notice 
with  a  copy  of  the  affidavit,  must  be  served  upcm  the  plaintiff's 
,  who  may  oppose  the  application  by  proof,  by  affidavit,  that  one  or 
the  other  defendants  own,  or  have  au  interest  in  the  property. 

K  [am*d  1877.1  An  uhdertaking,  given  as  prescribed  in  the  last 
ions,  must  be  forthwith  filed  with  the  clerk.  A  copy  thereof,  with 
of  the  filing  mupt  be  forthwith  served  upon  the  plaintiff's  attorney  ; 
',  within  three  days  thereafter,  give  notice  to  the  slieriff,  that  lie 
to  the  sufficiency  of  the  sureties.  Thereupon  the  sureties  must 
pon  the  like  notice,  and  in  like  manner,  as  bail  upon  au  arrest ; 
undertaking  must  be  given,  with  new  sureties,  who  must  justify  in 
ner.  If  the  plaintiff  does  not  except,  as  prescribed  in  this  section, 
med  to  have  waived  all  objection  to  the  sureties. 

.  The  sheriff  is  responsible  for  the  sufficiency  of  the  sureties ;  and 
etain  possession  of  the  propMjrty  attached,  and  the  proceeds  thereof, 
objection  to  them  is  waived,  as  prescribed  in  the  last  section,  or 
the  new  sureties,  justify. 

.  The  last  five  sections  are  applicable,  where  a  vessel,  or  a  share  or 
therein  is  attached.  If  it  is  necessary,  to  enable  the  defendant  lo 
5  the  attachment,  the  court  or  judge  may,  by  order,  stay  any  pro- 
specified  in  article  second  of  this  title,  or  extend  the  time  to  do 
herein  specified. 

.  If  a  warrant  of  attachment  is  levied  upon  the  interest  of  one  or 
tners,  in  goods  or  chattels  of  a  |)artnership,  the   other  partners, 
not  defendants  in  the  action,  oinny  of  them,  may  at  any  X,\Tue  Vn^- 
I  judgnie/2l>  oppfy  to  the  judge  who  granted  the  warrant,  or  \o  \\\© 
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court,  upon  an  affidavit  showing  the  facts,  for  an  order  to  discharge 

taclimeni,  as  to  that  interest. 

§  694.  [am'd  1877.]  Upon  such  an  application,  the  applicant  ma 
at)  undertaking,  with  at  least  two  sufficient  snreties,  to  the  effe  -t  tbi! 
will  pay  to  the  sheriff,  on  deracnd,  the  amoant  of  any  judgment,  wiii< 
be  recovered  against  the  partner  who  is  defendant  in  the  action  ;  or 
may  be  recovered  against  him,  in  any  other  action,  wherein  the  othc 
ners  are  not  defendants,  and  wherein  a  warrant  of  attachment,  or  an 
tion,  may  come  to  the  sheriff's  hands,  at  any  time  before  the  wart 
attachment,  which  was  so  levied,  is  vacated  or  annulled ;  not  exc 
a  sum,  specified  in  the  undertaking,  which  must  not  be  less  than  th 
ot  the  interest  of  the  defendant,  in  the  goods  or  chattels  seized  by  vi: 
the  attachment,  as  fixed  by  the  court  or  judge.  If  the  value,  in  the  ( 
ot  the  court  or  judge,  is  uncertain,  the  sum  shall  be  such  as  the  cc 
jud<(e  determines. 

g  695.  For  tlie  purpose  of  fixing  the  sum,  or  determining  the  suff 
of  the  sureties,  the  court  or  judge  may  receive  affidavits  or  oral  test 
or  raav  direct  a  reference. 

§  696.  [anCd  1877.]  The  court  or  judge  may  direct,  that  the  p 
have  notice  of  an  application  for  a  discharge  of  property,  as  prescri 
this  article,  or  of  the  hearing  utider  an  order  of  reference,  m 
prescrSjed  in  the  last  section  ;  and  if  the  applicant  does  not  appear, 
notice  has  been  given,  the  application  may  be  dismissed  or  denied. 

ARTICLE  FOURTH. 

Regulations  where  there  are  Two  or  more  Warrants  again 

SAME  Defendant. 

%  G97.  Preferences  of  two  or  more  war-  ment  of  foreign  vessel. . 

rante.  §  703.  Ric^Hts  of  jiitnor  pJaintif 

698.  Rule  us  to  levy  under  a  junior  tion    hy    senior    plaint 

warrant.  sheriff  jointly. 

C99,  700.   [Healed  1877.]  704.  Junior  plaintiff  may  be 
7U1.  UuUeriakiug,   l)y  junior  attach-  to    commence    action 

ing  creditor,  to  prevent  release  with  sheriff. 

ot  fonign  vesnel.  7(te.  Rights  of  third  and  othei 
702.  Rule   as   to   subsequent  attach-  quent  attaching  creditoi 

^  697.  Where  two  or  more  warrants  of  attachment,  against  thesa 
fendant,  are  delivered  to  the  sheriff  of  the  snme  county,  to  be  ex 
their  respective  prelcrences,  and  the  rules,  where  a  levy,  or  a  levy  ar 
have  lu'en  made  under  a  junior  warrant,  are  the  same,  as  where  two  < 
executions,  against  the  property  of  the  same  defendant,  are  deliverei 
bliorifC  of  the  same  county,  to  be  executed. 

§  698.  Where  a  domestic  vessel,  or  a  share  or  interest  there 
been  attached,  and  afterwards  released,  as  prescribed  in  this  tat 
where  the  personal  property  of  a  partnership,  of  which  the  defend;] 
a  member,  has  been  attached,  and  the  attachment  afterwards  disci 
upon  the  application  of  another  partner,  as  prescribed  in  this  title;  a 
warrant,  against  the  same  defendant,  shall  not  be  levieci  on  the  sam 
erty,  by  the  sheriff  of  the  same  or  of  any  other  county,  until  utter  t 
warrant  has  been  vacated  or  annulled,  iiut,  except  as  thus  pre* 
wiiore  a  cecond  warrant,  against  the  same  defendant,  is  delivered 
same  sheriff,  he  must  execute  it,  by  a  levy  upon  property  within  his 
and  he  nmst  thereu|)on  take  the  same  pro<;ecdings,  as  if  the  levy  wa 
undor  the  tirst  warrant. 


i 
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$699.  [IfepeaUdlsn.] 

§700.  [Repealed  1877.] 

$  701.  Where  a  foreign  vessel,  or  a  share  or  interest  therein,  has  been 
ittaciietl  and  valued,  as  prescribed  in  article  second  of  this  title,  and  tlie 
plaindff,  in  the  first  warrant  of  att*icbraent,  (aiU  to  give  an  undertaking  to 
prevent  the  release  thereof,  the  court  or  judge  may  grant  to  the  plaint itt'  in 
a  second  warrant,  then  in  the  sherifiTs  hands  for  execution,  an  extension, 
of  Dot  more  than  three  days  thereafter,  within  which  to  furnish  nii  under- 
Uki&g,  in  all  respects  like  the  one  to  l>e  furnished  by  the  first  plaiutilT. 
And  if  he  furnishes  it,  within  that  time,  he  hns  the  same  rights  and  piiv- 
ileges,  and  is  subject  to  the  same  duties  and  liabilities,  with  respect  to  the 
vessel  and  its  proceeds,  and  the  subsequent  proceedings  relating  thereto,  as 
if  bis  was  the  first  warrant. 

^  702.  If  a  foreign  vessel,  or  a  share  or  interest  therein,  has  been  nt- 
taebed,  and  afterwards  released,  by  reason  of  the  failure  of  the  plairitiif,  in 
the  first  or  the  second  warrant,  to  give  an  undertaking  to  prevent  the 
release,  it  shall  not  be  again  attached,  under  warrant  against  the  same 
defendant,  which  had  been  delivered  to  the  sheriff  of  the  same  ooiiiitv, 
before  the  expiration  of  the  time  within  which  the  undertaking  should  have 
been  furnished.  But  it  may  be  again  attached,  under  a  subsequent  wai- 
riDt  against  the  same  defendant ;  in  which  case,  the  plaintiff  therein,  and 
the  plaintiff  in  each  warrant  subsequently  delivered  to  the  sheriff,  have  the 
lame  rights,  and  privileges,  and  are  subject  to  the  same  duties  and  liabil- 
ities, with  respect  to  t  :e  vessel  and  its  proceeds,  and  the  subsequent  pro- 
ceedings relating  thereto,  as  if  the  warrant,  under  which  it  was  attached, 
Tas  the  first  warrant. 

§  703.  Where  the  plaintiff  in  a  warrant  of  attachment  has  commenced 

an  action,  in  the  name  of  himself  and  the  sheriff  jointly,  as  prescribed  in 

tliis  title,  a  plaintiff  in  a  junior  warrant  may  apply   to  the  court  or  jud;/e, 

to  direct  as  to  the  conduct,  discontinuance,  or  settlement  of  the  same,  or 

to  impose  t«rms,  conditions  and  regulations  as  lo  the  continuance  thereof, 

in  the  interest  of  the  applicant ;  and  such  order  may  be  made  tiiereupon, 

ujiL*tice  requires.     If  the  first  warrant  is  vacated,  or  the  attachment 

tliereunder  is  released  or  discharged,  without  affecting  the  cause  of  aition 

proeecuted  by  the  plaintiff  therein  and  the  sheriff  jointly,  the  [)Iaintiff  in 

the  warrant  next  in  order,  may,  upon  his  own  application,  be  fc^ubstituted 

K  juint  plaintiff  with  the  sheriff,  by  an  order,  made  as  upon  an  application 

^  leave  to  bring  such  an  action. 

§704.  A  plaintiff  in  a  second  warrant  may  apply  to  the  court  or  judge, 
'Vo  notice  to  the  plaintiff  in  the  first  warrant,  and  to  the  sheriff,  for  leave 
Vtbriugand  maintain,  in  the  name  of  himself  and  the  sheriff  jointly,  any 
■ttion,  which  might  be  brought  in  the  name  of  the  senior  plaintiff  and  the 
«riff.  If  it  appears  that  the  plaintiff  in  the  first  warrant  neglects  or  re- 
uses to  be  joined  with  the  sheriff  in  such  an  action,  or  to  comply  with  the 
'Vufi,  conditions,  and  regulations,  imposed,  either  upon  granting  him  an 
•^tr  for  that  purpose,  or  upon  the  hearing  of  an  application,  made  as 
^^bed  in  this  section,  the  court  or  judge  may  grant  to  the  plaintiff  in 
■••econd  warrant,  leave  to  bring  and  maintain  such  an  action,  in  the 
*■•  of  himself  and  the  sheriff  jointly,  with  like  effect,  as  if  his  was  the 

106.  Where  there  are moiv  than  two  variants  of  attaehmexvV,  w^^vvXtvsX, 
1  't,  the  p/nintiffs  in  the  third  and  oacl\  subso^ucwX  v,-a\:. 


runt  haTc,  According  to  tlieir  respective  piiorilies,  tlia  name  nghla  oni 
priviU>j;EH,  as  H;;uiii!<t  tlio  pluiiiliffH  in  all  senior  wiirrntita,  wliicii  the  piiiiik 
Iff  in  the  seeoad  nnrmnt  has,  ii»  ii^inst  the  iilainliff  in  the  lim,  uudim 
anhjccl  to  The  sridg  duties  anil  linbillties;  eiwplllint  a  aecnnd  eilenslun  or 
the  Xiaig,  within  nliich  ID  furnish  na  iinilertHking  lo  prevent  the  rdeiu*  of 
a  foreign  Tesaei,  or  n  shure  or  interest  theruiti,  nhaJI  not  be  grallMd 
And  the  plaintiffs  iu  two  or  more  jttiiior  warrniita  ol  attauhtnenl.  mtf.  tj 
Bgfeemenl  nnioiig  ihemseli'eji,  take  gointiy,  and  for  thi-ir  eommon  henefiv 
any  pruoeedin^,  permitted  by  thiii  title  tu  be  Inken,  by  the  plniatiff  Idi 
aetirail  ar  9iib<>«qiienl  warrunl  of  nttnuhment  ;  pruvided  llinl  it  dot*  nrt 
I  inlerfere  with  the  prererentiu!  or  other  right  of  an  ialermediate  pluiDlift 


I  TU,  BxecntlDTi  to  isBDC  lo  ahFriil  wha  tie.,  propert;  lo  be  rcsUircd  lo 

!.„,.  i..^;,.j  ■i-tcndfliir. 

lidooaJ  proviaioD  for  tila  n- 
ccJUrif  notice  nitodilDji  Ml 


TOB.  Judgment  in  iheprlnvtpal  action  :  umpei 

TOO.  Wbca    attacbmenC   dlicburgsd,  and  tiu  proeuvdiuiti. 

g  706.  Where  a  levy,  under  a  warrant  of  attsrhment  in  an  ai-tioii,  H 
biHin  ni>ide,  aa  eiecntion  .igainst  propeitr,  tjpun  a  final  jndgmetit  in  Fimff 
of  the  plnintiff  tlierein,  recovered  alter  the  eipiratiou  of  Ihe  term  ol  oM 
of  the  sheiiff,  wiio  uiude  the  lovy,  mast  nevei^heleee  be  directed  to  ud  [9M| 
eiiei'uteil  by  that  sheriff,  uiitcBti  i^uutlitr  penxjti  is  designated  by  law  1^ 
"  '  '    '  '  lainitig  to  his  ofliee;  or,  hi  that  uuf 

lefendnnt,  who  liaa  not  appoaredi  Mt 
;li  wir]ioralion.  and  tlie  eunimonii  1^ 
catlbn,  purauant  li>  an  order  obtnuHC 
inpter  Sflli  of  this  aut,  the  judgM^ 
purly  which  liaa  lieen  levied  npon,* 
t,  at  the  time  when  the  judgrDUitB 
declare  the  effect  of  auuh  a  judgwuV 


implete  the  uofiniahed  buDiDeaa  perlainitig  to  his  ofliee; 
tu  the  person  ao  deaigaated.  ' 

§707.  [«ni'd  la??.]  Where  a  defendant,  who  has  not  appeared,  Ml 
non-i'esident  of  the  State,  or  a  foreign  wirjioralion,  and  tlie  eunimonii  1^ 
aerved  vilhout  the  Stale,  or  by  pnhitcatlbii,  purauant  ti>  an  order  obtnuHC 
for  that  pnrpoBB,  as  prescribed  in  chaptei  -   -. - 

can  be  enforced  only  ogainal  the  properlj 
virtue  of  thu  narratit  of  atluchment,  at 
entered.     Bat  this  seution  doea  not  declare  t 
with  respect  to  the  application  of  any  statute  of  limllullon, 

%  70B.  [am'd  ISTT.]  VVliere  an  execution  against  property  1 
npon  u  judgment  for  tlie  phiinlifl.  in  an  aation  in  which  a  warrant  > 
ment  I1119  been  levie<l.  the  sheriff  must  BalJefy  it,  aa  fulluwx : 

1.  He  must  pay  over  to  the  plaintiff  all  money  ntlnehed  by  him,  a 
proceeds  ol  all  sales  of  periahablB  property,  or  of  any  vessei  ov  i' 
interMt  therein,  or  aniraala,  sold  by  bim,  or  of  any  debts,  or  other  I 
Action  colleeted  or  sold  by  liim  ;  or  bo  much  thereof  as  la  ueoeaaary  k 
Ihe  judgmeaL 

!.  If  any  balance  remains  due,  he  must  sell,  under  the  piecutiuo,  t 

bthei' personnl  property  attached,  or  ao  miicli  thereof  as  is  neccssai7;ai 

eluding  righlfl  or  sharoB  in  the  stouk  of  an  aasoeiation  oroorpomtiOD,*' 

bond  or  oiher  iasErumenC  Cur  the  payment  of  money,  executed  and  k- 

irirti  the  interest  coupons  aunencd,  \1  nn'),  V  a  gpieTOToeni,  Slate,  c« 

pabliu   officer,  orraimicipnl  or   olUer  cuivotBVwn.wVVtVwTOWvTMi 

ablo,  ur  piiyutile   to  the  bearer   oc  lioWer,  ViK  pt\w3i?A'«'»™wA  **■»** 

paynblei    'i'lll  not  iii-liidiuBniiy  olUisr    ,\|.bv  ovvVlTOi™  at^iua.    \V«W^ 


a<e,c*M 
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edi  of  tb«t  property  are  insufficient  to  satiitfy  the  judgment,  und  the 
mmtion  requiren  him  to  ^iutiafy  it  out  of  iiny  otiicM'  persMMial  property  of 
•  defendunt,  he  must  sell  the  personal  property,  upon  which  he  has  levied 
f  virtue  of  the  execution.  If  the  proceeds  of  tlio  {H.M'sonal  property, 
pplicable  to  the  execution,  are  insufficient  to  satisfy  the  judgment,  t)io 
hiviff  must  sell,  under  the  execution,  uU  the  right,  title,  and  interest,  which 
ht  defendant  had  in  the  i-eul  pro|>erty  uttacheil,  at  the  tune  when  the 
pdce  was  filed,  or  at  any  time  afterwards,  before  resorting  to  any  otl»er 

'property. 

t.  If  personal  property  attached,  lK.>longing  to  the  defendant,  has  pas- 
out  of  the  hands  of  the  sheriff,  without  having  l)een  sold  or  converted 
money,  and  the  attachment  has  not  Iteen  discharge^l,  as  to  tliat  prop- 
ptj,  be  nuiHt,  if  praciicahlc,  regain  possession  thereof;  and,  lor  tliat 
prpose,  he  has  all  the  authority  which  he  had,  to  seize  the  same  under  the 
^unnt.  A  person  who  wilfully  conceals  or  withholds  such  property 
pMDbim,  is  liable  to  double  daniag«*s,  at  the  suit  of  the  party  aggrieved. 
k  1  Until  the  judgment  is  paid,  he  may  collect  the  dei>ts  and  other  things 
piction  attached,  and  jn'osecute  any  undertaking,  which  he  has  taken  in 
h course  of  the  proceedings,  and  apply  the  proi'ceds  thereof  to  the  pay- 
hntof  the  judgment. 

8.  At  any  time  after  levying  the  attachment,  the  court,  upon  the  petition 

■  the  plaintiff,  accompanied  with  nn  affidavit,  specifying  fully  all  the  pro- 
Medings  of  the  sheriff,  smce  the  levy  under  the  warrant,  the  property 
Iteched,  and  the  disposition  thereof ;  and  the  affidavit  of  the  HherilT,  >how- 
kf  that  he  has  used  diligence,  in  endeavoring  to  collect  the  debts  .imi  other 
Ub|i  in  action  attached,  and  that  a  portion  thereof  remains  uncollected ; 
py  direct  the  sheriff  to  sell  the  remaining  portion,  upon  such  terms,  and 

■  Mich  manner,  as  it  thinks  propiT.  Notice  of  the  application  must  be 
^ven  to  the  defendant's  attorney,  if  the  defendant  appeared  in  the  action. 
'the  summons  was  not  personally  served  on  the  defendant,  and  he  did  not 

SAP,  the  court  may  make  such  order  as  to  the  service  of  notice,  as   it 
ks  proper  ;  or  may  grunt  the  application  without  notice. 

1 709.  [am'c/  1877.]  Wliere  a  warrant  of  attachment  is  vacati^l,  or 
■nlled,  or  an  attachment  is  discharged,  u{)on  the  afiplication  of  the  de- 
iidaDt,  the  sheriff  must,  except  in  u  case  where  it  is  otherwise  specially 
kCKribed  by  law,  deliver  over  to  the  defendant,  or  to  the  [)er3on  entitled 
hnvto,  npon  reasonable  demand,  and  upon  payment  of  all  costs,  charges, 
■d  expenses,  legally  chargeable  by  the  sheriff,  ail  the  attached  f)ersonal 
nperty  remaining  in  his  bands,  or  that  portion  thereof,  as  to  wiiicli  the 
ittichment  is  discharged  ;  or  the  proceeds  thereof,  if  it  has  been  sold  by 
mi. 

^710.  Where  the  sheriff  is  required,  by  this  title,  to  deliver  attached 
iroperty,  or  the  proceeds  thereof,  to  the  defendant,  he  must  also  deliver  to 
M,  unless  otherwise  specially  directed  by  the  court  or  judge,  all  books  of 
iRouiit,  vouchers,  evidences  of  debt,  muniments  of  title,  or  other  })apers, 
••liting  to  the  property,  either  real  or  personal,  or  to  its  proceeds; 
•■pther  with  all  undertakings,  relating  thereto,  which  he  has  taken  in  flie 
•■neof  the  proceedings,  and  which  have  not  binm  fully  satistied  ;  except 

■  undertaking,  given  by  the  defendant,  upon  the  discharge  of  pioperty. 
w  Bust  also  deliver  a  written  assignment  duly  acknowledj»ev\,  v^l  cav;\\  \\\v 
■Wjkins,  BO  ileViveretJ,  and  of  ench  other  I'nstrriinent,  to  \Nb\c\\  \\\<>  (Vvlv.'\\v\- 
^h ikoB eatithfi,  an  assifrnment  of  which  is  necessary  to  \>ovUh\  w  vvw 
^thdefendnars  title  thereto.     The  defendant    must  a\si),  V)v\\  v\vv>\\  \\\a 
'flMfaiiwo  aalv,  be  aubstituted  in   tbe   place  of   the  sUcWtt,  o):   Wwi 
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^)M•^  (T  .11)1  thi>  plaintiff  jointly,  in  aa  :it'tioa  brouf^ht  as  prescribed  b 
tirn-;  \mi  iiw  vt»\tn  k'T  jn-l^f  iiiav  iiiipthH;,  ud  a  coaditioQ  of  gmiuil 
III  i>-i  t»r  "MlHtiiutiiiii,  s'j  -li  i«:riii»  si'*  ja:»ciee  rei^uires,  with  reaped  to  ii 
i.:i  \  .111  1  (M>  infill  ..t  t■X|H•ll!te^.  Tbe  tlettfud.iiic'd  righb*,  with  reapoetto 
t'ltv  .irt:ij)ii"l  .iifl  not  dfipo^tii  uf,  uini  uii  uiidertakiu^,  or  uther  iMtn 
t'i  iviiji-h  lur  i«  iliii'*  tfiiiideii,  hk  tlie  same  ud  tbune  uf  ihe  sheriff  whi 
H.irr.tiii  vkii  »iiU  lu  lurce,  except  where  hid  rights  are  apeciolly  ddii 
n-;.'uj.iieii  ijy  law. 

^  711.  ['f'/tV  I '^77.]  At  any  time  after  the  warrant  of  attachnwf 
li«'fii  i:«':it**<l  or  aniiuUeil,  or  the  attaciiiuent  has  been  discharged  tf  1 
|i!o|«'ity  attrichi'l,  the  court  iiiay,  in  its  di^^cretion,  upon  the  applicat 
iiiiv  {i<'i->oh  ii^-^-ieved,  and  ii|.M>ri  mu-1i  notice  as  it  deems  just,  direc 
ail'.  !i<iiir-'',  lili-d  tor  the  {mrpu:^.*  uf  attaching  the  property,  be  oanue 
rii-i>i.l,  hv  r)ii.>  cieik  of  ih«!  cuuiiiv  whoi-e  it  is  Hied  aud  recorded.  Tti 
ri  .i.iiion  inn^t  be  made  by  a  note,  to  that  effect,  on  the  margin  of  thei 
iftiiiiti^  to  the  ()Vi\iiv ;  and,  uni(\'>s  the  order  is  entered  in  the  same* 
ottio*.  >i  cciiKied  copy  thereof  must,  at  the  same  time,  be  tiled  thercut 

;■;  712.  \Vh«;rc  a  w.irrant  of  attaciunent  has  been  vacated  or  an 
till'  .^lii.'itr  inii.ot  toriritvitlt  lilc,  in  the  clerk's  office,  the  warrant,' 
rciiiiii  ot  Ills  proceedifi<;s  tliciei>u.  Upon  the  application  of  cithei 
ami  ppiot  ol  liiu  >heritf'8  neglect,  the  court  may  direct  him  so  to  do, 
Willi,  or  wiiliiii  a  .s{M.'citied  time. 

TITLE  IV. 

(ttht-r  jtrorixioiial  rcmx.aifjs ,  general  and  niifceVaHeous  provitwt 

Aurir:.F:  1.  Krerivcrs. 

*-i.  I)<  po^ii,  ili'liv<Ty,  or  convoyanro  of  property. 
3.  Ocneral  and  misCfiJaneousi  'provisions. 

ARTICLE  FIRST. 
Rkceiveus. 

i  TIM.  l{o('<>ivor:  when  appointed.  §  4IG.  Certain  receivers  may  1m 

ill.  Noin.T  of  applicuiiou.  property. 

■|  l."».  Si  tiiniy. 

:':  713.  U\  addition  to  the  cases,  where  the  appointment  of  a  rec€ 
f.|Mii.iil\  providoti  lor  by  law,  a  receiver  of  property,  which  is  the  «i 
III  III!  iu  iiwn,  ill  the  supreme  court,  a  superior  city  court,  or  a  county 
iii:iN  III-  iippointed  by  the  court,  in  either  of  the  following  causes: 

I  Kclorr  linal  jud<^inoiit,  on  the  application  of  a  party  who  cstal 
MM  «|i|i,iiri,i  ri;^ht  to,  or  inteu^.sf,  in,  tl'.<;  property,  where  it  is  in  il; 
Qi':  1..11  III  j\ii  mlviMsc  pjiriy,  and  there  is  danger  tiiat  il  will  be  re 
i» -.iH..!  iih'  jurisdiction  of  the  court,  or  lost,  materially  Injuix^d,  0 

Ih  ••!  MJirr  llie  filial  judj^nn-nt,  to  carry  the  judgment  into  eff« 
«.•  .li  '|ii.:ii  III  ilir  properly,  accordiii;^  ro  its  directions. 

'  Mill  iiiiiil  jiidjiiiient,  to  preserve  the  property,  during  the  pende 
.III  .1 1  II  •.■•I  1 

' ' "I.  "  pii»piMty,"  as  used  in  this  .section,  includes  the  rents,  f 

.-I  .ill..!  ill.  I. Mill    iiiid  ihe  increase,  of  real  or  personal  property. 

.'«■  "Ml    |.iii»i/  \u'i'i  »t  1H7U.  I     Notice  of  an  application,  for  the  af 

f/i#ii/  ,•/  n  If  I  fill  I,  III  ,\i\  jM'iiou,  1)0  love  ^«u\'^me\\\,  vWvviux.,  \\\v\-^v  W  ^v 

//*.    .*./i../   1.  i>iiil\,  iiii/i',..i  he  lias  failed  U>  i\\>\»e.vvv  \u  \\\vi  v\v:\.\w\,  ww^ < 

/hnii,.,l  hn  ///w  «i/i;if,ii  ,11 '"IS  expired,      UviV  >wV\vive  v\u  vjvdcv  \\;x*  \i«i' 
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•a  prescribed  in  section  four  hundred  and  thirty-eight  of  this  act,  the  court 
may,  in  its  discretion,  appoint  a  temporary  receiver,  to  receive  aud  preserve 
the  propeity,  without  notice,  or  upon  a-  notice  given  by  publication  or  other- 
wise, aa  it  tbinlcs  proper. 

§  715.  [am'd  1877.]  A  receiver,  appointed  in  an  action  or  bpeciul  pro- 
Mediug,  must,  before  entering  upon  his  duties,  execute  and  file  with  the 
]>roper  clerk,  a  bond  to  the  people,  with  at  least  two  suiiicieDt  sureties,  in  a 
penalty  fixed,  by  the  court,  judge  or  referee,  makiog  the  appointment,  con- 
ditioned lor  the  faithful  dischurge  of  his  duties  as  receiver.  And  the  court ; 
or,  where  the  order  was  made  out  of  court,  the  judge  making  the  order,  by 
or  pursuant  to  which  the  receiver  was  appointed;  or  his  successor  in  office. 
Bay,  at  any  time,  remove  the  receiver,  or  direct  him  lo  give  a  new  bund, 
with  new  sureties,  with  the  like  condition.  But  this  section  does  not  apply 
to  t  case,  where  special  provision  is  made  by  law,  for  the  security  to  be 
pTen  by  a  receiver,  or  for  increasing  the  same,  or  for  removing  a  receiver. 

§  716.  A  receiver,  appointed  by  or  pursuant  to  an  order  or  a  judgment. 
Id  an  action  in  the  supreme  court,  a  superior  city  court,  or  a  county  court, 
or  in  a  special  proceeding  for  the  voluntary  dissolution  of  a  corporation. 
Buy  take  and  hold  real  property,  upon  such  trusts  and  for  such  purposes  as 
tbe  court  directs,  subject  to  the  direction  of  the  court,  from  time  to  time, 
respecting  the  disposition  thereof. 

ARTICLE  SECOND. 

Deposit,  Delivery,  or  Conveyance  of  Property. 

'  {717.  Conrt  may  order  a  deposit  or  deiiv-       §  718.  When  sheriff  may  take  andoon- 
ery  of  properly  iu  certain  cases.  vey,  etc.,  property. 

^  717.  [am'd  1877.]  Where  it  is  admitted,  by  the  pleading  or  examin:i- 
tiou  of  a  party,  that  he  has,  in  his  possession  or  under  his  control,  money, 
or  other  personal  property  capable  of  delivery,  which,  being  the  subject  of 
the  action  or  special  proceeding,  is  held  by  him  as  trustee  for  another  psirty, 
or  which  belongs  or  is  due  to  another  party,  the  court  may.  in  its  discre- 
tion, grant  an  order,  upon  notice,  that  it  be  paid  into,  or  deposited  in  court, 
or  delivered  to  that  party,  with  or  without  security,  subject  to  the  further 
direction  of  the  court. 

%  718  Where  the  court  has  directed  a  deposit  or  delivery,  as  prescribed 
is  the  lust  section  ;  or  where  a  judgment  directs  a  party  to  make  a  deposit 
or  delivery,  or  to  convey  real  property;  if  the  direction  is  disobeyed,  the 
(OQrt,  besides  punishing  the  disobedience  as  a  coiitcmpt,  may,  by  order, 
Squire  the  sheriff  to  take,  and  deposit  or  deliver  the  money  or  other  per- 
^1  property,  or  to  convey  the  real  property,  iu  conformity  with  the  direc- 
^  of  the  court. 

ARTICLE  THIRD. 

General  and  Miscellaneous  Provisions. 

1 719.  Arrets,  injunction,  and   attach-        §  720.  Motions   relating  to  provisional 
ment ;  when  uot  to  be  granted  remedie:^  to  be  decided  in  twenty 

to£:ethcr.  days. 

§  719.  [am^d  1879.]  Where  an  application  for  an  order  of  arrest,  an 
'Qijunciion,  and  a  warrant  of  attachment,  or  two  ot  thoni,  is  made,  in  tlic 
^jue  action,  against  the  same  defendant  ;  and  it  satistactoriiy  appears,  that, 
SUlder  the  particular  circumstance^  of  tlic  case,  two  ur  all  ol  them  ari*  not 
llwcWAry  for  the  plaintiff's  security,  the  court  or  jud^c  nv.\\\  \u  U:^  v>y  \\v3» 
liseretioo,  require  the  pltuntiff  to  elect  between  them.    'WViecQ  «ji  vv'^XvsOkr 
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titm  w  made,  to  obtain,  vacnte,  modify,  or  wt  aaide  an  order  of  arml; 
jiiiK'tioii  Oilier,  or  warruDt  of  attttcliment,  tlio  court  or  Judge  mutt  III 
dwidu  tlie  aaiuo,  witliiu  twouty  daya  after  it  ia  aubmitted  for  decuiea. 

$^  720.  [am'd  1879.]  Where  the  defendant  interposes  a  oountefti 
and  tlicM-eupun  demanda  an  aflirmaiire  judgment  agaioat  the  plaintiflt 
rij^ht  to  a  proviAioiial  remedy  ia  the  same  as  in  an  action  brought  hj  ■ 
ugainat  the  plaintiff,  for  the  cause  of  action  stated  in  the  eounterdai% 
demanding  the  suiue  jadginent.  And  for  the  purpose  of  applying  to  tm 
case  the  provisions  of  this  act,  the  defendant  ia  deemed  the  pUiotifl^ 
nlaintiff  is  deemed  the  defendant,  and  the  counterclaim  so  set  forth  in 
answer  is  deemed  the  complaint. 

CHAPTER  VIIL 

MISCELLANEOUS    INTERLOCUTORY    PROCEEDTNGS  A 

REGULATIONS  OF  PRACTICE. 

TITLE      I. — MiSTAKXS,  OMISSIONS,  DErSCTS,  AMD  UUUCGULABITUS. 

TITLE  II. — Tender,  and  other  offers  and  requists  to  the  Aim 

PARTY. 

TITLE  III. — Payment  or  money  into  court,  and  cabs  and  disfou 
thereof. 

TITLE  IV. — Proceedings  upon  the  death  or  disability  or  a  pair 

THE  TRANSFER  OF  UI8  INTEREST. 

TITLE    V. — Motions  and  orders  generally. 
TITLE  VI. — Miscellaneous  practice  regulations. 

TITLE  L 
Jlisfakes^  omissions^  defectSy  and  irregtdarUie». 

%  721.  Dofocts  cured   by   verdict,  etc.,  §  726.  Papers   lost  or  withheld;  i 

and  hy  judgment.  supplied. 

722.  Such  defects  to  be  supplied.  727.  Order  of  court;  when  neoM 

723.  AuK'iulmuute  by  the  court ;  dinre-  to  tiroend. 

gurdiii^  iminatvriul  errors,  etc.  72S.  Dinregarding  dcfocta  in  i4 
721.  Kfli<!f   aguiiipt    omip^ions,  etc. ;  vits. 

uniendinoutt!   to  conform   pro-  729.  Cerlaiu  bonds,  etc.,  when  i 

coedingt*.  cieut. 

725.  lieturus  by  officers,  etc.  790.  Amending  defects  in  bonda, 

§  721.  [iirrCd  1879.]  In  a  court  of  record,  where  a  verdict,  report 
decision  has  been  rendered,  the  judgment  shull  not  be  stayed,  nor  shall  i 
jnd^^nicnt  of  u  court  of  record  be  inipuired,  or  ufifeoted,  by  reason  of  ek 
of  the  t'ollowing  imperfections,  omissions,  defectifi,  matters,  or  things,  ia 
process,  pleadings,  or  otiier  proceedings: 

1.  Kor  want  of  a  summons,  or  othe;-  writ. 

2.  For  any  fault  or  defect  in  process ;  or  for  misconceiving  a  prooesi^ 
awarding  it  to  a  wrong  oHieer. 

8.  For  an  imperfect  or  insufficient  return  of  a  sheriff  or  other  officer; 
because  an  officer  lias  not  8ubscril)ed  a  i-etnrn,  actually  made  by  him. 

4.  For  a  variance  between  the  summons  and  complaint. 

5.  For  a  mispleading,  insufficient  pleading,  or  jeofail. 
(J.  For  want  of  a  warrant  of  attorney  l>y  either  party. 

7.  For  the  appearance,  by  attorney  of  an  infant  party,  if  the  verdicti 
jwrt,  or  (Jovisioiij  or  the  judgment,  i»  \i\  \u*  lavot 
^.  For  ominiui^  to  ailege  any  matter,  w'u\\oui  vtw>1  v>l  '«Vi\\iV  \Va^« 
report,  or  decmion  ought  not  to  have  been  r«udftv««i. 
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9.  For  a  mistake  in  the  name  of  a  party  or  other  fx^rson;  oi'  in  a  sum  of 
sy ;  or  in  the  description  of  pr^iperty  ;  or  in  reciting  or  stating  u  day, 

\t\\,  or  3'e^r;  where  the  correct  name,  8un),  description,  or  date  has  been 
rightly  stated,  in  any  of  the  pleadiugH  or  other  proceedings. 

10.  For  a  mistake  in  the  name  of  a  juror  or  officer. 

11.  For  an  informality  in  entering  judgment,  or  making  up  the  judg- 
-roll. 

12.  For  an  omission  on  the  part  of  the  referee  to  be  svi'om ;  or  for  any 
default  or  negligence  of  the  clerk,  or  any  other  officer  of  the  comt, 

of  a  party,  his  attorney  or  counsel,  by  which  the  adverse  party  has  not 
prejudiced. 

§  722.  Each  of  the  otnissions,   imperfections,   defects,    and  variuneos, 
'specified  in  the  last  section,  and  any  other  of  like  nature,  not  bein^  against 
right  and  justice  of  the  matter,  and  not  altering  the  issue  between  the 
I,  or  the  trial,  must,  when  necessary,  be  supplied,  and  the  proceeding 
ided,  by  the  court  wherein  the  judgment  is  rendered,  or  by  an  appellate 

%  723.  [anCd  IS?*?.]  The  court  may,  upon  the  trial,  or  at  any  other 
of  the  action,  before  or  after  judgment,  in  furtherance  of  justice,  and 
Buch  terms  as  it  deems  just,  amend  any  prtK'oss,  pleading,  or  other  pro- 
log, by  adding  or  striking  out  the  name  of  a  person  as  a  party,  or  by 
Kiting  a  mistake  in  the  name  of  a  i>arty,  or  a  mistake  in  any  other 
■t,  or  by  inserting  an  allegation  material  to  the  case ;  or,  where  the 
inendment  does  not  change  subtantially  the  claim  or  defence,  by  conform- 
Jig  the  pleading  or  other  proceeding  to  the  facts  proved.  And,  in  every 
iUge  of  the  action,  the  court  must  disregard  an  error  or  defect,  in  the  plead- 
ings or  other  proceedings,  which  does  not  affect  the  substantial  rights  of 
the  advei'se  party. 

§  724.  The  court  may  likewise,  in  its  discretion,  and  upon  such  terms  as 
lice  requires,  at  any  time  within  one  year  after  notice  thereof,  relieve  a 
ty  from  a   judgment,  order,  or  other   proceeding,  taken   against   him 
his  mistake,  inadvertence,  surprise,  or  excusable  neglect;  and  may 
)\j  an  omission  in   any  proceeding.      Where  a  proceeding,  taken  by  a 
irty,  fails  to  conform  to  a  provision  of  this  act,  the  court  may,  in   like 
tner,  and  upon  like  terms,  permit  an  amendment  thereof,  to  conform  it 
jjto  the  provision. 

[  I  725.  A  court,  to  which  a  return  is  made  by  a  sheriflP  or  other  officer, 
hr  by  a  Ba!x>rdinate  court  or  other  tribunal,  may,  in  its  discretion,  direct 
Me  return  to  be  amended,  in  matter  of  form,  either  before  or  after  judg- 

I 

;  %  726.  Where  an  original  pleading  or  paper  is  lost,  or  withheld  bt  any 
Linson,  the  court  may  authorize  a  copy  to  be  filed  and  used,  instead  of  the 
'•ripDal. 

$727.  A  process,  pleading,  or  record,  shall  not  be  altered,  by  the  clerk 
•  «iy  other  officer  of  the  court,  or  by  any  other  person,  without  the  direc- 
^of  the  court,  or  of  another  court  of  competent  auiliority  ;  except  in  a 
L*e  where  a  party,  or  his  attorney,  is  specially  authorized  by  law  to  amend 
Impleading. 

i728.  The  want  of  n  title,  ov  a  defect  in  the  title,  of  an  a?ftv\v\\'\V,  (^o^* 
impair  it,  ii  n  mtelligibly  refei'8  to  the  action  or  8peem\  pvocee0^vw\',\\\ 
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§  729.  A  bond  or  nndertaking,  required  by  ttatate  to  be  given  b; 
son,  to  entitle  him  to  a  right  or  privilege,  or  to  take  a  proceeding, 
cient,  if  it  conforms  aiibfttantialiy  to  the  form  therefor,  prescrib«l 
statute,  and  does  not  vary  therefrom,  to  the  prejudice  of  the  rigfati 
purty,  to  whom,  or  for  whose  benefit  it  is  given. 

g  730.  Where  such  a  bond  or  undertaking,  is  defective,  the  court, 
or  body,  that  would  be  authorized  to  received  it,  or  to  entertain  a  (: 
ing  in  consequence  thereof,  if  it  was  perfect,  may,  on  the  applicatior 
persons  who  executed  it,  amend  it  accordingly ;  and  it  shall  therei 
valid,  from  the  time  of  its  execution. 

TITLE  IL 
TentUrf  and  other  offen  and  requests  to  the  advene  party, 

$  731.  Tender  after  puit.  $  787.  Effect  of  refneal  of  offer. 

738.  Amonnt  to  be  paid  into  court  7^  Defendants  offer  to  comp 

738.  Effect  of  sufficient  tender.  proceedings  thereou. 

734.  When  to  he  deducted  from  re-  789.  PJalntiff^e  offer  to  com 

coverv,  etc.  counterclaim  ;         pro( 

735.  Requiring  admission  of  genuine-  thereon. 

nc88  of  imper.  740.  Offer  and  acceptance,  b) 

786.  Offer  to  liquidate  damages  con-  subscribed. 

ditionally.  741,  74d.  [Sepealed  1W7.] 

§  731.  Where  the  complaint  demands  judgment  for  a  sum  of 
only  ;  and  the  action  is  brought  to  recover  a  sum  certain,  or  whicli 
reduced  to  certainty  by  calculation  ;  or  to  recover  damages  for  a  a 
invohintary  personal  injury,  or  a  like  injury  to  property ;  the  defen< 
his  attorney,  may,  at  any  time  before  the  trial,  tender  to  the  plaintiff 
attorney,  such  a  sum  of  money,  as  he  conceives  to  be  sufficient  1 
amends  for  the  injury,  or  to  pny  the  plaintiff's  demand  ;  together  v 
costs  of  the  action,  to  that  time. 

§  732.  [am'd  I811.'\  A  tender,  made  as  prescribed  in  the  last  i 
does  not  avail  the  defendant,  unless  the  money  is  accepted,  or  is  pj 
court  and  notice  thereof  in  writing  served  upon  the  plaintifTs  8 
before  the  trial  and  within  ten  days  after  the  tender.  If  the  plainti 
out  the  amount  paid  in,  he  accepts  the  tender. 

§  733.  If  it  appears,  upon  the  trial,  that  the  sum  so  tendered  w 
cicut  to  pay  the  plaintiff's  demand,  or  to  make  amends  for  the  inji 
also  to  pay  the  costs  of  the  action,  to  the  time  of  the  tender,  the  ] 
cannot  recover  costs  or  mterest,  from  the  time  of  the  tender,  but  m 
the  defendant's  costs  from  that  time. 

§  734.  If  the  plaintiff  proceeiis  in  the  action,  after  accepting  the 
the  sum  accepted  must  be  deducted  from  the  recovery,  and  judgm^ 
dered  for  the  residue,  if  any ;  and  if  the  tender  and  acceptance 
appear  in  the  pleadings,  a  memorandum  therer)f  must  be  annexor. 
judgment-roll.  The  plaintiff's  right  to  recover  costs,  and  his  liah 
pay  costs  to  the  defendant,  are  determined  by  the  amount  of  the  ret 

§  735.  The  attorney  for  u  party  may,  at  any  time  before  the  trial, 

to  the  attorney  for  the  adverse  party,  a  paper,  material  to  the  acti 

request  a  written  admission  of  its  genuineness.     If  the  admission 

given,  within  four  days  aficr  the  request,  and  the  paper  is  provec 

mitted  on  the  trial,  the  expenses  incurred  by  the  party  exhibiting  it,  i 

to  provo  Its  genuinenesSy  must  be  nscoviained  ut  t\\o  \y\\\\,  wt\«\  v«»^\J 

party  refusing  the  admission  ;  unless  it  appears  to  t\\e  ^imWVvn^Wo 

courf,  that  there  wua  a  good  reason  for  the  velu»a\. 
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J  1 736.  In  an  action  to  recover  duinR^eft  for  hrench  of  a  contract,  the 
endflot's  attorney  may,  with  the  Jiiiswor,  pcrvc  upon  the  pljiintlff'rt  atiov- 
Hi,  a  written  oifer,  that,  if  the  defen<lant  fulls  in  liis  dct'cDcc.  the  (isunnircs 
■i;  be  assessed  at  a  specified  sum.  If  the  phiiutifF  serves  notice,  that  he 
ittepts  the  offer,  with  or  Ix'fore  the  notice  of  trial,  and  damages  are  uwiii-d- 
tdto  him  on  the  trial,  they  must  be  assessed  accordingly. 

§737.  [am'd  1877.]  If  tiie  plaintiff  does  not  accept  the  offer,  he  can- 
Mt  prove  it,  upon  the  trial.  But  if  tiie  danntges,  awarded  to  him,  do  not 
BceBd  the  sum  offered,  the  defendant  is  entitled  to  recover  tlie  ex{K'nscs, 
■eoessarily  incurred  by  him  in  preparing  for  the  trial  of  the  (|uostion  of 
diiDages.  The  ex]ienses  must  be  ascertained  and  the  amount  thereof 
determined,  by  the  judge,  or  the  referee,  by  or  before  whom  the  cause  is 
tried. 

§738.  [am*d  1877.]  The  defendant  may,  before  the  trial,  ser^e  upon 
tie  plaintiff's  attorney,  a  written  offer,  to  allow  judgment  to  betaken  against 
tea,  for  a  sum,  or  property,  or  to  the  effect,  therein  specified,  with  costs. 
Kthcre  are  two  or  more  defendants,  and  the  action  can  Ikj  severed,  a  like 
offer  muy  be  made  by  one  or  more  defendants,  against  whom  a  separate 
judgment  m:iy  be  taken.  If  the  plaintiff,  within  ten  days  thereafter,  serves 
■pon  the  defendant's  attorney,  a  written  notice  that  he  accepts  the  oflfcr, 
fcemay  file  the  summons,  complaint,  and  offer,  with  proof  of  acceptance, 
vA  thereupon  the  clerk  must  enter  judgment  accordingly.  If  notice  of 
WeptHnce  is  not  thus  given,  the  offer  cannot  be  given  in  evidence  upon 
the  trial;  but,  if  the  ))laintiff  fails  to  obtain  a  more  favorable  judnient,  he 
niujot  recover  costs  from  the  time  of  the  offer,  but  must  pay  cobts  from 
that  time. 

§739.  [am*d  1877,]  Where  the  defendant  sets  up  a  counterclaim,  to  an 
UBoant  greater  than  the  plaintiff^  claim,  or  sufficient  to  reduce  the  plain- 
tiff's recovery  below  fifty  dollars,  the  plaintiff  may  serve,  upon  the  defend- 
Ut's  attorney,  a  written  offer,  to  allow  judgment  to  be  taken  against  liin), 
for  a  specified  sum,  with  costs,  or  ugainst  the  defendant  f<n'  a  specified  snui, 
iDd  against  the  plaintiff  for  costs.  If  the  defendant,  within  ten  days  tlicre- 
•fler,  serves,  upon  the  plaintiff's  attorney,  notice  that  he  accepts  the  offer, 
other  party  may  file  the  summons,  complaint,  answer,  and  offer,  or  cop.ics 
thereof  and  proof  of  acceptance  ;  and  thereupon  the  clerk  must  enter  judg- 
■Jcnt  accordingly.  If  notice  of  acceptance  is  not  thus  given,  the  offer  caii- 
*t  be  given  in  evidence,  upon  the  trial ;  but,  if  the  recovery  is  not  more 
^Torable  to  the  defendant  than  that  so  offered  he  will  not  be  entitled  to 
WcoTer  costs  from  the  time  of  the  offer,  but  nnistpay  costs  from  that  time. 

§740.  Unless  an  offer  or  an  acceptance,  made  as  prescribed  in  either  of 
the  last  four  sections,  is  subscribed  by  the  party  making  it,  his  attorney 
""ut  subscril>c  it,  and  annex  thereto  his  affidavit,  to  the  effect  that  he  is 
(iiily  authorized  to  make  it,  in  behalf  of  the  party. 

§  741.  [Repealed  1877.] 

§742.  [Repealed  IS11 .] 

TITLE   III. 

Payment  of  money  into  court,  and  care  and  dispoftition  (hereof. 

if^.VAnybr\n^nff  money  Into  coart  furor,   and    sec\ir\t\eH  XaVou  \^  ^    , 

is  dischari^eifi.  his  name 

7k.  Oeneml  rales  mny  regalnte  cou-  §  740.   VnxnU  ;   whore  uwdliow  d*?>.potC\ie<^ 

eemlDg  payment  mtp  court.  „r  invi-*t,'d 

»1  Money  ioUeiui^d  to  co'MUyLren-  747.  PowI'J^l'of  .upr.me  omtt    a^*    Vo 


^^^^^^^^I^^^I*to^^TO^O^^^^f^ 


i  m.  1 


iltn  ofltcera,  lOQCll- 


%  744.  Tilt'  geuul  I'ulcs  uf  iiinclk'c  iiinv  contiiiii  I'uguliitititii,  cuuverniiig 
the  piijiiiurn  o(  monej  iiiiu  court,  in  mi  atium,  nnd  thi;  uani  uihI  dinpniiiius 
llx.'i'eur,   whicti  shuil  gavein,  nliere  provision  is  iluc  olheinise  iiiuita  b; 


Ui'Hle  111'  liHiidFui'  (if  slw'k.  uUii  ii[i<>ii  lliu  iii\i.'>Uiii!iit  of  uiciiic,r  puM  in 
iniirl,  niu?it  lii^  Ukun  to  tlie  i;unuty  IrtiaHurei  of  llii:  tuunti  vi\iere  the  ft) 
Iteluiigs,  ill  b\s  nmiie  of  office  ;  ur  tu  Eiich  utiier  cuiinty  tT'easiii'ei',  iis  [lit  OK 
apcckllv  diructs.  liut  this  aiid  the  next  sectiuu  ilu  nut  prerent  Uklimii 
upon  the  atipllciitlim  of  a  pnrt;  io  nn  ac\ 
tiei'  (ir  pluue,  niune}',  paid  into  court  iu  tl 

g  746.  Pmviflion  may  be  msde,  in  the  general  rules  of  pmclii'p,  fw  IlW 
depoall,  in  a  bniik  or  irast  i.'onipany,  of  mone;  (inid  into  court;  (orthelX' 
vcskmenm  llid'eof  in  the  [luhh'c  debt  of  the  Ontted  StxtDB,  or  of  &  tHuUii  1> 
for  loHiiliig  it  upon  upproved  iiilereni- bearing  Tniirtgjigea  upon  real  piopwlf  1  _ 
hikI  fi<r  the  trmiaferrlng  or  (l<!>p(»injr,  from  Ijniu  Iu  lime,  of  tlic  moner,  ' 
Kny  Iniestnient,  or  seturity.  But  the  money  must  be  deposiied  or  kiiw  I 
ill  the  (.•ouiiiT  vrliere  the  fnnd  belongs,  where  itiatenn  be  done  coniv)iM<tF 
aud  Mifut;,  iiad  •ritli  ndrsutage  to  the  panieH  inlereatad. 

§  747.  Tlie  supreme  ovnrt  mny  dirett  tlitit  inonev,  pnid  into  UiaiMVlii 
in  an  action  broiif;ht  thei'ein,  or  h  bond,  mortgng^  nv.  other  SM'iiril]>.*^ 
public  slock,  in  Iha  pusscKSiun  or  under  ilia  voulrol  of  a  wo^ilj  tnm'li'Wil 
which  lepreiients  niooej  so  pnid  in,  be  traoaferred  ^d  delivei-od  Iu  •  E"^' 
eml  or  Bpeeial  guardian,  committee,  or  other  trustee,  U(>dn  hia  ^ivtnfr,«f 'fi 
he  ban  j^ien,  necnricy,  Hitisraoiory  to  the  court,  for  ifici  fidthful  eieriitMj 
of  liw  truii  i  or  that  »  bond,  niorlgage,  or  other  security,  or  jiuhlic  fvA^ 
be  taken  by  nnd  in  the  nauie  of  the  guardian,  coinmiltec,  or  uHier  tru<W|j 
■nd  be  colleuled,  iiirested.  or  loaned,  as  tbe  court  direcla,  or  a«  preuriMll 
in  the  geneial  rules  of  practice.  1 

§  748.  Kacb  superior  city  court,  ench  county  court,  and  the  inaviae  ^^"^ 
of  llio  ciiv  uf  New  York,  possesses,  with  respect  to  money,  paid  iulolhW 
com  (,  ill  iiii  action,  broi)^  therein,  or  u  lioiid,  mortgage  or  other  SCeuiiM 
or  piiMii'  fiUL-k,  ill  or  upon  which  it  luis  i.iK?u  iuvesled  or  loaned,  the  poM 
and  aullioi'iiy  conferred  Upon  the  supreme  tiiiivt,  by  the  laat  aet'LiuD.  ■ 

,e  749.  J-iwW  1817."]  A  couiily  IrenMiier,  or  olber  officer,  or  u  g.ianliuj 


i|7fiO-7M  MONEY  PAID  INTO  COURT.  131 

other  security,  or  public  stock,  repi'eseiiting  mono v,  paid  intocuuil,  in  an 
iction;  or  to  whom  stuck  or  a  meciirily,  or  an  uccouiit,  deed,  voucher, 
k  receipt,  or  other  paper,  I'eprepeiitin;^  or  relating;  to  siii'ii  money,  is  tiaiir- 
}  ierr«d,  delivered,  niude,  or  given,  pursuant  to  law,  is  vested  witli  tiile  Ici 
r  the  puiposes  of  the  trust ;  and  mu>  bring  an  action  upon  or  in  relation  to 
;    the  Baiue,  in  iiis  otiieiul  or  repre-^ientutive  character. 

§  750.  On  the  exptration  of  the  ofSicial  term  of  a  county  treasurer,  or 

r  where  a  ATicuncy  occurs  ni  his  office,  Uy  death  or  otherwise,  all  public  ^tock, 

I    bonds,  mortgages,  and  other  securities,  held   by  him,  as  pitiscribed  in  this 

^  title,  vest  in  his  successor  in  otlice ;  and  all  money  deposited,  as  prescribed 

m  this  title,  in  a  bank,  trust  company  or  other  de|)ositorv,  to  his  credit, 

vuts  in,  and  must  be  carried  to,  the  account  of  his  successor  in  oilice. 

§  761.  Money,  paid  into  court,  in  an  action,  and  deposited  in  a  bank  or 
trtist  company,  to  the  credit  of  a  county  treasurer,  shall  not  be  paid  out 
without  the  production  of  a  certifie<l  coi>y  of  an  order  of  the  court,  for  tliat 
porpose,  countersigr.ed  by  the  judge,  by  whose  direction  it  is  made. 

i  762.  The  accounts  of  a  county  treasurer,  with  respect  to  money 
received  by  him,  as  prescribed  in  this  title,  with  each  bank  or  trust  com- 
ptoy,  in  which  it  is  de[>osited,  must  be  kept,  so  as  to  show,  in  tiie  cash- 
buoks  of  the  bank  or  company,  and  in  the  books  of  the  county  treasurer, 
ia  what  particular  action,  or  on  what  account,  each  it«in  of  money  credited 
ordiarged,  was  deposited  or  paid  out. 

§763.  {^am^d  1877.]  A  county  treasurer,  who  has,  in  his  possession  or 
UHier  his  control,  money,  bonds,  mortgages,  or  other  securities,  or  public 
stuck,  as  prescribed  in  this  title,  must,  once  in  each  year,  at  tiic  time  pre- 
Kribed  by  special  order,  or  by  the  general  rules  of  piactice,  make  a  re[)ort 
to  tbe  court,  into  which  the  money  was  ])aid,  containing  a  statement  of  his 
ux-ouiits  for  the  preceding  year,  or  since  the  last  account  was  rendered,  and 
of  tbe  funds  and  securities  under  his  control,  relating  to  the  money  paid 
into  that  court.  The  staitement  must  show,  as  to  each  action  sciiaiately, 
tbe  umouut  on  hand  uninvested ;  the  time  when  each  sum  of  monev  was 
received ;  the  time,  amount,  and  other  description  of  each  payment,  invest- 
iBent,  or  loan  ;  the  amount  deposited  in  each  bank  or  trust  company  ;  and 
^  balance  on  deposit  therein  ;  and  also  all  public  stock,  bonds,  moi-tgages, 
«nd  other  securities,  representing  the  remainder  of  the  fund.  The  state- 
fiient  must  be  accompanied  with  a  certificate  of  the  proper  officer  of  each 
iMnkor  trust  company,  in  which  a  deposit  is  made,  to  the  effect,  that  the 
total  amount,  stated  to  be  remaining  on  deposit,  is  actually  in  that  bank  or 
company,  place<J  to  the  credit  of  the  county  treasui-er,  in  the  action,  and 
■Jot  mingled  with  any  other  account.  If  the  court,  at  any  time,  deems  the 
recarity  given  by  the  county  treasurer  insufficient  tc  protect  the  funds  and 
^rities  in  his  hands,  and  nnder  his  control,  it  must  make  an  order  diroct- 
'og  him  to  make  the  security  satisfactory  to  the  court. 

§  754.  Each  provision  of  this  title,  relating  to  a  county  treasurer, 
Jppliea  to  the  chamberlain  of  the" city  of  New  York,  with  respect  to  money 
paid  into  court,  in  an  action  triable  in  the  city  and  county  of  New  York,  or 
with  respect  to  money,  or  a  bond,  n^origage,  or  other  security,  or  pul)lic 
Wock,  representing  money  paid  into  court ;  except  wheie  special  provisicn, 
with  respect  to  the  same,  is  otherwise  made  by  law. 
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3.  In  the  court  of  nppcnls  or  the  supreme  court,  an  appeal  taken  by  either 
party,  in  am  action  or  speciail  proceeding  other  than  as  specified  in  subdiTii' 
ion  tirst  of  tiiis  section,  where  the  people  of  the  State,  or  a  board  of  Sute 
otficerd,  are  sole  parties,  or  a  State  otHcer  is  sole  party,  plaintiff  or  defeod- 
ant. 

4.  Iti  the  court  of  appeali),  an  action,  a  party  to  which  has  died,  pending 
the  action,  where  the  pendency  of  the  action  prevents  a  imal  settlement  o( 
the  estate  of  the  deceased  party. 

5.  [atnti  18811  &  1884.]  In  any  court,  an  action  or  special  proceeding,  in  ; 
whicli  an  executor  or  an  administrator  or  an  infant  or  a  receiver  appointed  I 
by  the  court  or  general  assignee  for  the  benefit  of  creditors,  is  the  sole  I 
plaititifY  or  sole  defendant ;  an  action  or  special  proceeding  for  the  construe*  i 
tion  of,  or  an  adjudication  ui^on,  a  will,  in  which  the  administrator  with  the  * 
will  annexed,  or  the  executor  of  the  will,  is  joined  as  plaintiff  ordefoid-  . 
ant,  with  one  or  more  other  parties;  and  in  the  court  of  appeal  or  the 
supreme  court,  an  appeal  from  the  doci-ee  or  decision  of  a  surrogate's  conrti 
determining  a  will  to  be  valid,  and  admitting  it  to  probate,  or  determinii^ 
an  instrument  offered  for  pr(>bate  as  a  will  to  be  invalid  or  not  entitled  to 
probate  as  such,  or  granting  general  letters  of  administration,  or  directing 
the  distribution  of  a  fund,  or  i)ayment  of  money  by  an  executor  or  lA 
administrator,  in  pursuance  of  an  order  or  deci'ee  made  on  an  intermcdiatei 
final  oi-  judicial  accounting,  Oi*  otherwise,  by  an  administrator  or  an  excea- 
tor. 

().  An  action  for  dower  ;  where  the  plaintiff  makes  proof,  by  affidavit,  to. 
the  satisfaction  of  the  court,  or  a  judge  thereof,  that  she  has  no  suflSeioit 
means  of  sui)port,  aside  from  the  estate  in  controversy. 

7.  [^*;>/V/ 1882.]  An  action  against  a  corporation  or  joint-stock  assodi*- 
tion,  issuing  bunk  notes  or  any  kind  of  paper  credits  to  circulate  as  money, 
or  by  or  against  a  receiver  of  such  corporation  or  association,  an  action  il* 
which  a  county  or  town  is  sole  plaintiff  or  defendant. 

8.  [</>/< V/  1879.]  An  acti(m  ag.iinsr.  a  corporation,  founded  upon  anoteo^* 
anothcrs  evidence  of  debt  for  the  absolute  payment  of  money.  An  actwO 
upon  an  undertaking  given  u|>on  an  appeal  to  the  court  of  appeals,  or  to 
stay  the  execution  on  an  ai)peal  to  the  court  of  appeals. 

9.  An  ac  ion  against  a  sheriff,  in  his  official  capacity. 

10.  A  cause  entitled  to  preference,  by  the  general  rules  of  practice,  o' 
by  the  special  order  of  the  court  in  the  particular  case. 

Where  an  issue  of  law  and  an  issue  of  fact,  or  two  or  more  other  qoeft- 
tions  of  different  natures,  con>e  befoie  the  same  term  of  the  court  for  tri»» 
or  hearing,  the  preference  given  by  this  section  affects  only  the  order,  I** 
which  the  issues  oi-  questions  of  the  same  nature  are  to  be  disposed  of. 

^  792.  Where  a  writ  of  mandamus  or  of  prohibition  has  been  ireueJ* 
from  the  general  term,  to  a  special  tern»,  or  a  judge  of  the  same  court,  ih^ 
cause  nijiy,  in  the  discretion  of  the  court,  or,  where  an  api)ea]  is  takei* 
therein  to  the  court  of  appeals,  in  the  discretion  of  that  court,  be  preferred 
over  any  of  the  causes  specified  in  the  last  section. 

g  793.  [f////V  1879.]     Where  the  right  ton  preference  depend?  np<«» 

facts,  which  do  not  appear  in  the  ])leMdings  or  other  pa|)ers,  up<in  which  thtf 

cause  is  to  be  tiied  or  heard,  the  pai-ty  desiring  a  preference  must   procnrtf 

an  order   therefor,  from   the  court,  or  a  jutlge  thereof,  upon   notice  to  th^ 

ntli'crso  imrty.     A  co/)y  of  ihe  order  must  be  serve*!,  with  or  before  the  no- 

tier  of  trial  or  nr^inmmt.     Such  an  ordiv  \s  \\v>v  v\vvv>a\\\\\V  \  \>\\\  xv  \\\«.v  b» 

I'/jr.'irt'tf  In    tln^  jiuli:i'  ov    judi^es  boldiu};   \\uMevm,  ;\V    \\\\\v\\  \\\c  vx^\vttt^ 

v/WAr  js  noticed  toMiinl  or  lieariiiK-     ^^^^^  w  \wo\\m\\vATN  viTv\*st  \a  wA-WsJ 
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Bite,  in  a  case  embraced  within  Rutxiivifiion  first  or  vecond  of  tlie  la$tt  sec- 
tion but  one  ;  and  the  order,  in  ii  cikh*  embraced  within  Hubdivisiuu  bixih 
tfaereof,  may  be  made  ex  parte,  and  is  coiiilusive. 

g  794.  Where  an  action  or  8|)ecial  pro(.*eediug,  placed  upon  the  calendar 
of  a  term  of  a  court  of  rei^ord,  held  in  tlie  ciiv  and  countv  of  New  Voi-k,  is 
rejrulariy  called  and  pasAed,  without  a  |>o8tponenicnt  by  the  court,  ior  ^ood 
eaiL^e  shown,  it  must  thenceforth  be  place<i  on  the  same  or  a  tuuiru 
G&Iendar,  an  if  tlie  date  of  the  issue  was  the  time  when  it  was  thus  pa.sse«i. 

§  795.  Id  a  case  specified  in  the  last  section,  the  party  placing  the  cause 
open  the  calendar,  for  a  subsequent  term,  must  state,  in  the  note  ol  issue, 
the  date  of  the  issue,  as  presciibed  in  that  section.  If  he  omits  to  do  so, 
bj  1  eiBon  whereof  the  cause  retains  its  priority  on  the  calendar,  the  court, 
OD  the  application  of  tlie  adverse  paity,  or  of  its  own  motion,  may  strike 
the  cause  from  the  calendar. 

ARTICLE  THIRD. 
Service  of  Papers. 

I  ?W.  Paper  may  be  served  personally.  $  800.  When  service  may  1)e  made  on 

W.  Other  modes  or  service.  clerk,  for  noii-rer'itk'nt. 

798.  Double  time  when  bcrved  tbrongh  801.  Service    thmuffh    hrancli    post- 

the  post-office.  ofBce  in  New  York  city. 

7W.  Wiieii  pa|)cr  to  be  served  on  attor-  803.  TliiH  article  not  applicable  to  scr- 

ney  ;  when  ser\'ice  not  required.  vice  of  summons,  etc. 

§  796.  A  notice  or  other  paper  in  an  action,  may  be  served  on  a  party  or 
in  attorney,  either  by  delivering  it  to  him  personally,  or  in  the  manner  pre- 
Kribed  in  the  next  section. 

i  797.  Where  the  service  is  not  personal,  it  may  be  made  as  follows  : 

1.  Upon  a  party  or  an  attorney,  through  the  })<)st-(>f!icc,  by  depositing 
tlKl>aper,  properly  enclosed  in  a  post-paid  wrapper,  in  the  post-office  of  the 
pirty  or  the  attorney  serving  it,  directed  to  the  person  to  be  served,  at  the 
uldrcss,  wUhin  the  State,  designated  by  him  for  that  purpose,  upon  the  pre- 
ceding papers  in  the  action  ;  or,  where  he  has  not  made  such  a  designation, 
«  bis  place  of  residence,  or  the  ])lace  where  he  keeps  an  office,  accoidiiig 
to  the  t>est  information  wliich  can  conveniently  be  obtained  concerning  the 
a«ne. 

i.  Upon  an  attorney,  during  his  absence  from  his  office,  by  leaving  the 
piper  with  his  partner  or  clerk  therein,  or  with  a  person  having  charge 
tbereof. 

8.  Upon  an  attorney,  if  there  is  no  person  in  charge  of  his  office,  and 
tbe  service  is  made  between  six  oVlock  in  the  morning  and  nine  oV-lock  in 
the  evening,  either  by  leaving  it,  in  a  conspicuous  place  in  his  office,  or  bv 
depositing  it,  inclosed  in  a  sealed  wnipper,  directed  to  him,  in  his  <  ffice 
Iwter-lwx;  or,  if  the  office  is  not  open,  so  as  to  admit  of  leaving  tlu  pap*  r 
therein,  and  there  is  no  office  letter-box,  hy  leaving  it  at  his  re.-rideiKC, 
*itbin  the  State,  with  a  f)erson  of  suitable  age  and  discretion. 

4.  [am*d  1879.]  Upon  a  party,  by  leaving  the  paper  at  his  resideiue 
'ilhin  the  State,  between  six  o'clock  in  the  morning  and  nine  t»'clock  in 
the  evening,  with  a  person  of  suitable  age  and  discretion. 

§  798.  Where  it  is  prescribed  in  thin  net,  or  in  the  general  y\\\o^  i>^  \sYv\e- 
titc,  A:it  /I  notice  muat  he  given,  or  n  jy.iper  must,  be  served,  \v\\.\\\\\  \v  ^v^vrV 
iedtime,  fjeforc  nn  ret  is  to  ho   (Umo;  or   that    the    udvovse    \va\\\  \vv\^  v\ 
*^^^''°^^^^J'''' "^^^cc  or  t^ervue,  within  wiiicli  to  do  -an  vicl  ;  W"  >v.n>N\vr^ 
^Mde  throagb  the  poet-omce^  the  time  so   required  or   ^UoweA  \s  ^viMto\ 
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wi$io  speeifind  in  the  particular  case.     Such  a  direction,  unless  it  is  con- 
tained 111  a  jud<xnieiit,  in  an  order. 

§  768.  An  application  for  an  order  id  a  motion. 

§769.  [ant'd  ISIQ.]  A  motion,  iiix)n  notice,  in  an  action  inthesn* 
preine  court,  must  bo  made  within  the  judicial  district,  in  which  the  aclioo 
is  triable,  or  in  a  county  adjoining  that  in  which  it  is  triable;  except thtt 
where  it  is  triable  in  the  first  judicial  district,  the  motion  must  be  made  in 
that  district ;  and  a  motion,  upon  notice,  cannot  be  made  in  that  district,  ■ 
ill  an  action  triable  el^ewhei*(f.  But  this  section  does  not  apply  to  a  cii?e, 
where  it  is  s|)eciany  prescribed  by  law,  that  a  motion  may  be  made  iu  the 
county,  where  the  applicant,  or  other  person  to  be  affected  thereby,  or  tbe 
attorney,  resides. 

§  770.  In  the  first  judicial  district,  a  motion  which  elsewhere  must  be 
made  in  court,  may  be  made  to  a  judge  out  of  court,  except  for  a  new  trial 
on  the  merits. 

^  771.  Where  notice  of  a  motion  is  given,  or  an  order  to  show  canse  iB 
returnable,  before  a  judge,  out  of  court,  who,  at  the  time  fixed  for  the 
motion,  is  or  will  be  absent,  or  unable,  for  any  other  cause,  to  hear  it,  the 
motion  may  be  transferred,  by  his  order,  made  before  or  nt  that  time,  or  by 
the  written  stipulation  of  the  attorneys  for  the  parties,  to  another  judge, 
before  whom  it  might  have  been  originally  made. 

§  772.  [amUl  1877.]  "Where  an  order,  in  an  action,  may  be  made  bye 
judge  of  "the  court,  out  of  court,  and  without  notice,  and  the  particuh' 
judge  is  not  specially  designated  by  law,  it  may  be  made  by  any  judge  of 
the  court,  in  any  part  of  the  State ;  or,  except  to  stay  proceedings  afttf 
verdict,  report,  or  decision,  by  a  justice  of  the  supreme  court,  or  by  ajudfje 
of  a  superior  city  court  within  the  city  wherein  his  court  is  located,  or  by 
the  county  judge  of  the  county  where  the  action  is  triable,  or  in  which  the 
attorney  for  the  applicant  resides.  Where  sucli  an  order  grants  a  provi- 
sional remedy,  it  can  be  vacated  only  in  the  mode  specially  piesciibed  by 
law  ;  in  any  other  case,  it  may  be  vacated  or  modified,  without  notice,  by 
the  judge  who  made  it,  or,  upon  notice,  by  him,  or  by  the  court. 

g  773.  The  limitation,  contained  in  the  last  section,  of  the  c»ounty  judged 
who  may  make  an  order,  does  not  apply  to  a  case  where  it  is  pi-esciibed  in 
this  act,  in  general  words,  that  a  particular  order  may  be  made  by  a  county 
judge,  or  by  any  county  judge. 

g  774.  [ain'd  1877.]  An  order,  made  by  a  judge  of  a  conrt  other  thin 
the  court  in  which  the  action  is  pending,  may  be  reviewed  in  the  ssni® 
manner,  as  if  it  was  made  by  a  judge  of  the  court,  in  which  the  action  '* 
pending. 

§775.  \ani\l  \S'i7.'\  An  order  to  stay  proceedings  in  an  action,  for  n 
longer  time  than  twenty  days,  shall  not  be  nuuie  by  a  judge,  out  of  court, 
except  to  stay  proceedings  under  an  order  or  judgment  aip|)ealed  from,  ^^ 
where  it  is  made  upon  notice  of  the  application  to  thti  advei*se  party,  or  »^ 
cases  where  special  provision  is  otiierwise  mad<'  by   law. 

g  776.  If  an  application  for  an  order,  made  to  a  judge  of  the  court,  o' 

to  a  county  judge,  is  wholly  or  ]»artly  refused,  or  granted   conditionally,  <>J 

on  terms;  a  subsiH|ueiit   application,  in   reference  to  the  same  matter,  *** 

//J  the  Siiwo  ii/zj^'c  of  the  proc<'edings,  shall  be  made  only  to  the  same  ju<'^» 

or  to   the  court.     If  it   is  made  to  aiu>v\\ev  jvuV^v^',  o\\\,  vA  cv^\\v\,\^\\  v»^tef 

granted  r/ierenpoii    must  be  \  Jicaied   by  \\\o  iu^\ft*>  ^^^^^  ^^^^^'^'^^^  "^^'^  w^WV^'^ 
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'SIHE.  in 

BbKlit.  or  olherviw^  unable  to  lieur  tbe  upplicalion,  lit  aay  judge  i 
couti,  upou  proof,  by  oHIduvil,  of  tli?  fuels. 

g  77?.  Where  Mi  appllralion  is  mmle  lo  llie  lourl  for  juilgment,  : 
not  be  vitlidi'ttirii,  wSiliout  tlte  uipi-ias  |)ermls9i'>ii  of  tlie  cuuri ;  nn'l  n  nab^ 
•wioent  appllc-alion  for  juiignieut  eIiuU  not  be  made,  m  a  lei'tu  held  hf 
■U'lther  judge,  cx>ept  wliere  (Iic<ii-><1  nppliciiiiuu  is  so  withdriinii;  ui'  where 
the illreuliuna,  pren  tliereupDn,  rrquiFO  uii  uit  <o  be  dupe,  bbfol¥  jiidgincnt 
tun  bo  reudered;  or  wUere  ttie  fiurt  of  tbe  turiuei'  nppliuBiioii  is  Hluled,  aud' 
Ui«  pravwili lifts  tiiereupuu.  mid  Bubsequeiit  thereto,  nre  fully  net  fur  ' 
Ilif  pa|j<!rs  upon  wliiuli  iLe  ai^ptieiitujii  in  luiide. 

g  778.  A  peiBoii  uiiiking  an  HppIL-Htioii,  foibiddeii  bj*  llie  last  l»( 
bull*,  with  knowledge  of  Llii?  previouii  uppliuatiou,  sliidl  lie  puulabed  bj  Cha 
miii't,  for  u  t'oiiteiiipt. 

§779.  [uwiW  1877,  1879,  1B82  &   1884.]  Where  eoslB 

■n;  other  sum  uf  motiL-y,  directed  bv  nn  ui'der  to  be  putd.  :it 

iMlime  Bied  (or  tliiit  pur|»iae  by  the  order,  or  if  no  lime  ia  so  fixed,  within 

leli  iluys  uflei'  the  Boiviie  u(  u  copj  of  the  order,  mi  execution  n^iinst 

Wreoiiol  propcrij'  only  of  the  purty  requii'ed  lo  pay  the  muie,  inn.v  beiw 

ij  any  purty  or  person  lo  uliiim  tbe  euld  i-osia  or  «uiii  of  money  ia  niuda 

I    ptj^lde  by  said  order,  or  in  eiire  i^i'mlasion  of  tlie  i-uui't  ahull  li,   "        ' 

'     iMied  by  uny  party  or  person  hn»iiig  an  intereK  in   eonipelliuj;  payuieul 

I   *benof,  whii'li  en^eutiou  Bbull  be  in  the  exnie  form,  ns  nearly  ns  iiii<y  bo,  al 

unenition  upun  a  judgment,  uuiilling  the  reidtalt  and  dinvliouB  relitliug 

l»  leil  property  ;  and  all  proecedingj  on  the  part  ol  the  party  Mqairrd  U 

f!  tbe  sunic.  etefpt  to  review  or  vaeiitc  tlie  order,  are  sMied  without  fur- 

;     >lier  direetiun  ol  the  court,  until  the  payment  thereof,     llut  (he  ndrer^ 

I     (■rtt  may,  »l  hia  eleeiroo,  waive  the  stay  of  pi'oeeedingp.     Where  (lie  older 

iinvu  Ihiit  the  i-uiit  of  a  motion  abide  the  event  nt  the  aeltso,  or  where 

Mtii  dI  II  niotion,  awarded  by  nn  order,  have  Dot  been  eolleuted  whsn  Hual 

i«ll{lnent  i»  eulered,  they  niuy  be  luied  ub  purl  of  the  i 

Miif  (giiiiai  I'OatB  iiwai-ded  To  llie  adverse  pulty,  uh  the  case  requires.  I 

fo  MlMng  hec^n  eontnlncd  ehnll  be  so  conKtrued  is  to  relieve  a  party  oi 

JOfna  from  puiushmeut  as  for  uoiLtempt  oF  eourt  fur  disobedience  lu  at. 

•*t  Irr  any  case  when  tlic  remedy  of  enfoitement  by  sueh  proieediiigH   1 

TITLE  VI. 
JUnctlliiTieOHif  practice  rfffnlaliojta. 
^*IIBU  I.  Oeiienil  iqttiiailonB  m-pecting  time. 

ARTICLE  KIKST. 

OSHERAL    itKUri-ATIONS    BKSPEITINO   TlUE. 

IWl  HoUte   Of  nDtion,  lo    be   eight       |  7M.  t 


fflLBow   lii 


B.  QualiBt 
i;,  iJlllerH 


.  How   lime  enliirged,   befure  lis  jpuiiiirlKi]. 

__     Ktplmtion.  7B7,  Timr  for  puhlltntloo  of  no; 
Vt  OopVor  ■ffldavilmii-.tbi.- served.  Iiow  eoiiipiiica 

»taelftr«ft*rtliBffc«»e»piriii,  TS8.  Time   (or  rlalnjj  any  actj  ho*  I 
M.  Whcu  time  cannot  in  e^luiidvil,  ojmputud. 
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in  un  action,  before  a  court  or  a  judf^,  ift  necessary,  it  must,  if  persoonUy 
served,  In?  seiveil  at  least  eifj^lit  davd  before  the  tiuie  appointed  for  tbehou^ 
mj; ;  unles.s  the  court  or  a  judj^e  tliereof,  upon  an  affidavit  showing  gnmndi 
thi'ivlor,  makes  an  order  to  sliow  cause,  why  tlie  application  should  nol  U 
granted  ,  and,  in  the  order,  directs  that  ^rvice  thereof,  less  than  eight 
days  before  it  is  returnable,  be  sufficient. 

§  781.  Where  the  time,  within  which  a  proceeding  in  an  action  after  iti 
conmieficement,  must  be  taken,  has  begun  to  run,  and  has  not  expired,  it 
uiiiy  l>e  enlarged,  upon  an  atfidavit  allowing  grounds  therefor,  by  the  coart» 
or  l)Y  a  judge  authorized  to  make  an  order  in  the  action. 

g  782.  In  a  case  specified  in  the  last  two  sections,  the  affidavit,  upon 
which  the  order  was  granted,  or  a  copy  thereof,  must  be  served  with  a  copy 
of  the  order  ;  otherwise,  the  order  may  be  disregarded.  j 

§  783.  After  the  expiration  of  the  time,  within  which  a  pleading ranst 
be  maile,  or  any  other  proceeding  in  an  action,  after  its  commencenieot, 
must  be  taken,  the  court,  upon  good  cause  shown,  may,  in  its  discretion, 
and  upon  such  terms  as  justice  requires,  relieve  the  party  from  the  conse-  ; 
({ucnces  of  an  omission  to  do  the  act,  and  allow  it  to  be  done ;  except  ii  | 
otherwise  specially  prescribed  by  law. 

^  784.  A  court,  or  a  judge,  is  not  authorized  to  extend  the  time,  fixed    ; 
by  hiw,  within  which  to  commence  an  action  ;  or  to  take  an  appeid ;  or  to    ; 
apply  to  continue  an  action,  where  a  party  thereto  has  died,  or  has  incuritd    i 
ii  (iir^ability  ;   or  the  time  fixed  by  the  court,  within  which  a  supplemeoul    i 
complaint  must  be  made,  in  order  to  continue  an  action  ;  or  an  action  in  to 
al)af.e,  unless  it  is  continued  by  the  proper  parties.     A  couit,  or  a  judfSe, 
cannot  allow  either  of   those  acts  to  be    done,  after  the  expiration  of  the 
time  lixed  by  law,  or  by  the  order,  as  the  case  may  be,  for  doing  it;  excep* 
in  a  case  specified  in  the  next  section. 

§  785.  [ani'd  1877.]  Where  a  party  entitled  to  appeal  from  a  judgment 
or  order,  or  to  move  to  set  aside  a  final  judgment  lor  error  in  fact,  die* 
either  before  or  after  this  chapter  takes  effect,  and  before  the  expiration  of 
the  time  within  which  the  appeal  may  be  taken,  or  the  motion  made,  the 
court  may  allow  the  appeal  to  be  taken,  or  the  motion  to  be  made,  by  tbe 
lieir,  devisee,  or  personal  representative  of  the  descendant,  at  any  time  with- 
in four  months  after  his  death. 

§  786.  Where  an  action  is  brought  for  the  collective  benefit  of  tlic 
creditors  of  a  person,  or  of  an  est^te^  or  for  the  benefit  of  a  person  or  pe^ 
sons,  otiior  than  the  plaintiff,  who  will  come  in  auil  contribute  to  the  ex- 
pense of  the  action,  notice  of  a  direction  of  the  court,  contained  in  a  judg- 
ment oi-  order,  requiring  the  creditors,  or  other  person  or  pei'sons  to  exhihic 
their  demands,  or  otherwise  to  come  in,  must  be  published,  once  in  each 
week,  for  at  least  three  successive  weeks,  and  as  much  longer  as  the  court 
directs,  in  the  newspaiper,  published  at  Albany,  iii  which  legal  nolicjs  are 
required  to  be  published,  and  in  a  newspaper,  published  in  the  county  where 
the  act  is  required  to  be  done. 

g  787.  The  period  of  publication  of  a  legal  notice,  in  an  action  or  special 

])roce((ling,  brought  in  a  court,  either  of  recoril  or  not  of  record,  or  before 

a  judge  of  such  a  court,  must   be  computed,  so  as  to  ex<;luiie  the  first  day 

o/ //iihljcutioiif  niid  iiwhiilo,  the  ilay,  ou  \vh\cl\  \\\\  wet   ov  evcxvt^  or  whicl» 

notice  is  given,  is  to  ImppL'U,  or  which  compWicA  iW  VvxW  vevwA  vil  '^v^i\\^i^ 


IpmiPTvriiiHwmto  ./am  muiBiiitis  LCAOssfti  wfy 

$788.  [am'ilmn.]  The  time  niihin  wliiuli  hii  net,  in  nii  notion  or 
■pwid  pr»c«e<liug,  brougb(,  aa  suiicilleil  iii  Llie  hiBt  :«t;liuu,  in  rKqiiii«d  tiy. 
Ii*  IS  bu  tluDc,  mudt  be  cumputed,  b;  exduilmg  tlie  liiiti,  uni)  iuulaUing, 
IIm  luat  tkv;  except  where  it  ii  utherwitw  speuiullr  piesui'ibeU  iiy  lutv,  1( 
tin  inn  day  \a  SutidHyum  piimio  liolitiay,  it  must  bu  i.-xdudwl.  Wlieia 
IbeiM  JH  required  (A  be  done  wilhlii  two  llavf,  and  an  iatervamng  liiiv  is 
tjundar,  iir  a  public  holidny,  it  luuat  aiao  be  exijuiled. 
ARTICLE  SECOND. 
FBErESMEp  /.no  Vm/njisxxi  Cadsks. 

I  iSa.  Pretfrrnce  of  cviUiIii  actiom  by  i  TS3.  WUvli  Btl  ordrr  la  necrKury. 

rlipprtiplff.  7W.  Wli.'n  caaae  pufM.l.  bow  placed 

IW,  H.;  of  crirainsi  Bclicnf.  op"n  'lie  CBlpiidiir, 

ni  111:  anung  civil  iKoous,  793.  Hole  or  iuae  tu  ttlM  tioic  wben 

TK.  Id.:  in  ■  nimulumiv  uf  pratilbi-  iuukhL 

S 189.  i.  triul,  motion,  appeal,  or  heuring.  in  an  action  by  tlie  people  to 
Kunr  money,  fuadti,  uredits,  or  uthei^  jiroperty,  licld  or  owucil  by  tliu  ijtulL-, 
4>'lield  or  owned,  officlDJly  or  otherwise  for,  or  ia  belinlf  uf,  n  public  or  guT- 
tnEDoilal  intei'G^t,  by  a  muoiuipal  or  alber  public  oorpomtion,  or  by  it 
Unpd,  officer,  cuBtudUn,  agcniiy  or  uRent  of  ibe  StHle,  or  of  a  city,  i-ourty, 
lutii,  villagu,  or  other  division,  !<iibili vision.  depBi'ttnent,  nr  portion  o(  ibe 
^UK,  Khiuh  tile  dofeaiiant  bsB,  withuut  right,  obtained,  received,  converted, 
"diiposed  of;  or  to  recover  damnges,  or  otlicr  tompenBation,  for  so  ob- 
Wdng,  receiving,  puying.  converting,  or  dispoAing  of  the  imnie ;  or  the 
■idiug  ur  abetting  thereof ;  is  entitled,  ou  the  applicnlioa  of  tbe  Altorney- 
•"iMral,  to  a  preference  over  any  other  busineflH,  iit  a  term  or  sitting  of 
UTOQurt  of  (be  Stiite,  irrospectire  of  its  pluce  upon  the  calendar. 

$190.  A  criminal  action,  inuluiling  an  appeal  or  other  proceeding  in  a 
"fiiUuil  cause,  is  entitled,  under  the  direction  of  the  court,  to  piefeiice  in 
"•wIbI  or  hearing  thereof,  over  all  eivil  actioua  anil  Hpeclaf  procuedings, 
Owpt  us  preserib«d  in  the  laat  section. 

i  79L  [ani'd  1877.]  Civil  causes  are  entitled  to  preference  among  Ihem- 
*''■(>,  in  tbe  trial  or  heuring  thereof,  in  the  following  order,  next  after  the 
""Ox  ggieciGcd  in  the  last  i«ctiOn  but  one  : 

1,  [tn'il  1S71>.]  An  action  or  special  proceeding  brought  by  or  a^inst 
'W  people  ot  the  Stale  or  by  or  against  any  Stale  officer  or  board  of  Slate 
'AwrsueUL-h,  and  in  winch  [he  people  or  such  officer  or  board,  appear  by  the 
••hirutj.general ;  where  the  attorney-general  liiia  given  nolii'e,  at  tlie  time 
'j'tttvice  ot  uolice  of  trial  or  argument,  of  a  particular  iluf  in  the  tei-ni  on 
*™  he  will  move  It.  If  tiie  ucl  ion  or  special  proceeding  is  not  moved  by 
Wl  lilt  trfll  or  argomeot  on  that  diiy,  or  as  xoon  thereafter  In  the  same 
*** lithe  court  oan  hear  il,  the  other  parly  may  then  tnove  the  trial  or 
"VOMnLi  otherwise  it  ahail  not  bs  moved  out  ot  lis  order  at  that  term, 
tnpl  h}  the  special  order  of  the  court. 

%  [iin'rf  ISHS,]  An  action  ur  special  pi'oceeding  in  which  the  maror, 
"^niwii  and  commonalty  of  the  elty  of  New  York,  or  a  board  of  olBi^ra, 
*><n4iing  powers  conferi'ed  by  a  statule  fur  the  prot^-ctJon  of  public  health. 
*[ IWlille  or  private  property,  or  fur  the  picienliou  or  punishment  of  viola- 
|J%b/  ■  atatule  rel-nin;;  ti>  i-itlii-i  ul  iln.sc  subjei'ts.  or  the  conimissioners 
■till*  tn  Hie  city  of  N.-»  Vuil,,  .,:r  i.ii.iiea;  where  a  nnlice  similar  to 
WwicB  (trencribeii  m  ilic  l.i-i  -uiniii  i-iini,  bus  been  served  by  Iheir  niior- 
^Mt.Uie  tiiueof  M-ruLt  III   ilii' iiiplii.'  i.r  iiiid  or  argimient.     The  profit- 

•^•r(heUl*ubdiv,tJoi,,rehii.ii.slomoviMstlie-      '  ^^"^ 

wiUiin  Ihi«  Bubdiiuiuii. 
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liutcd  hy  ■  surely  or  sarelies,  as  pw 
3r  more  permiiis  eieciitc  it,  W  joint 
nnd  feveriil  in  form  ;  unci,  eicept  iis  i]therwi."e  eipressly  presLTihed  liy  Inir, 
It  nillsl  be  UBCoiii|t<inie<I  wiiti  l.lie  uffiilacit  of  encli  Huiei.v,  n  bjuiueJ  IlKitlo, 
to  (ho  effect,  tbut  he  is  a.  resiilnat  of,  and  B  hoii.'eliiililur  or  n  Itccholilcr 
williio,  llie  Stiile,  anil  is  woi'th  llie  pennltj  of  ihe  IhiiiiI,  <ir  iwiue  tliv  sun 
specified  \a  the  iiiiiieiUkiiig,  over  all  ibe  ilebts  and  liii)>ilitii!a.  wliirh  lit 
owes  or  has  incuri'eil,  and  cxclufllTe  of  property  eicmpt  bj  law  from  !etf 
nnd  anie  under  nn  exei:iiLiuTi.  A  bond  ur  u tide itn king  t;iveu  bj  h  pHriv, 
nithoiil  a  surety,  mast  be  nuL-ompani^  li.r  hid  ufflJiivTt  to  ibe  smnu  vtkci. 
Tlie  iMind  or  undertating,  eicept  ns  otherwise  e.i|)reii»iy  proscribcil  hj  Imr, 
mast  bn  iiiipiiived  by  the  court,  brforo  whicli  Ibe  pi'fXHKdingm  t«ken,  ort 
Jinl[;-i  thc!«i(,  ur  the  judge,  before  whom  the  proceeding  is  inbiin.  Tin 
RppToviii  must  be  Indonvd  upon  ihe  bond  or  nndi^rliihlng. 

g813.  [amVlSSil.]  But  where  the  peniiUy  of  (he  boniJ,  or  twicoiheiuin 
•pecifled  In  the  underiahnig;.  ia  Sve  thouannd  dolinr?,  or  upwaiile,  tho  (wift 
or  judge  tnny,  in  ila  or  his  discretion,  alloir  Ihe  sum,  in  which  n  surolj'  « 
raqulrud  lo  jnalify,  to  be  imide  up  by  the  justifloiillon  of  two  or  mureanw- 
ties,  each  in  .1  smuller  sum.  But,  in  thjit  case,  ii  Hurelj  cannot  jlislify  ia  a 
iuni  less  Ihiu  fivu  tiiouaand  dolUre;  and.  where  two  or  mure  suieiiw  "* 
re(|uii'ed  by  lav  to  justify,  the  aame  jier^ni  caiiuoc  so  contribute  to  luilie  up 
tho  anm,  for  more  than  <me  of  tliein. 

§  81^  Where  n  bond  or  undert»kms  has  l>een  ^iren,  ns  preBcribeii  ^J 
Inw,  in  the  conrae  of  an  action  or  speL'iiii  proccediu^,  to  the  pf  upte  or  to  * 
public  officer,  for  tlie  benefit  of  a  party  or  other  person  interested,  and  pM- 
Tision  is  Dot  apeuially  inide  by  law  Cur  the  proxecntion  tliercof ;  tlie  pulj 
or  other  peraon,  so  interested,  may  maintain  an  action  in  liia  own  ntlWfc 
for  a  breach  of  the  condition  of  the  Iwnd,  or  of  the  terms  of  llie  witt- 
takiog  ;  upon  procui-ing  an  order,  grantinj;  him  leare  ao  to  do.  The  unlet 
may  he  made  hy  the  court,  in  which  (he  Hctlon  ia  or  was  pending;  or  lij  * 
auporlor  city  court,  the  marine  court  of  tlie  city  of  New  York,  or  n  wuQ 
court,  it  the  bond  or  under tiiliins  wna  ("iven  in  a  special  proceeding,  pM*- 
jng  before  a  judge  of  thnt  cinlrl :  or,  in  ;<ny  other  caae,  by  the  aiipiCiM 
coart.  Notice  of  the  application  Cheretiir  ransl  be  given,  as  direi'ted  111  Al 
ouart  or  jadge,  to  th>' persons  interested  in  the  disposition  of  theprocMA 
g  816.  A  bond  or  nndertaking,  given  iu  nn  action  or  special  prooBoftift 
Bs  prescribed  in  this  act,  condnueii  in  force,  after  the  substitution  olain' 
party  in  place  of  un  original  party,  or  any  otiier  change  of  parttes  t  nnd  hi* 
thereafter  the  aame  forue  and  effect,  as  if  then  given  anew,  in  caDfon>III 
to  the  change  of  parlies, 

^  816.  \  bond  or  undertaking,  required  to  be  Kiven  by  tbia  act,  miislli* 
Died  with  tlie  clerk  of  the  court ;  except  where,  in  a  special  case,  a  diffet^' 
dispoaition  thereof  is  directed  by  the  court,  or  prescribed  iu  this  acL 
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S  B17.  Whare  two  or  more  actiotia,  in  fuvor  or  thi?  sime  pluiutjS  ugninat 
iliciiiRic  deCeiKluni,  for  ennee^  iifuctiuu  wliidi  muy  be  jiiineiJ,  are  (lending 
inilw  same  i-uiir^  tJiQ  court  inny,  in  ItD  discretion,  lij'  order,  cmiBuliilati 
nj  DT  nil  uf  Ihem,  lalo  one  action. 

§B1B.  Where  one  of  tiie  aiitions  is  pending  iu  iiut  supreme  court,  and 
iHiMkr  ia  pending  in  another  cuuci,  the  supremo  court  may,  by  order,  v» 
IMFS  to  itMlf  the  ftclion  in  llie  olber  louit,  and  eunsulidnle  it  nith  thul  U 

^  819.  Wliere  Bcpamte  actions  are  commended  ngninst  two  or  innro  Join! 
tiiil  wverul  'leLiore,  iu  the  eaiue  I'uurt,  nod  far  tiie  enniu  cnii^o  ui  action. 
tLm  plululilt  niaj,  in  an;  stu'ie  of  tlie  pi'ooeedin^^e,  consolidftte  tliem  int< 
"w  aulion. 

^320.  {nai'il  1877.]  A  derondtinl,  Bgninet  whom  an  action  to  recovci 
upon  n  foniViifl,  nr  nn  action  of  ojoclmpnt,  or  iin  aclion  to  recoTer  n  chat 
Wl,  ijptnding,  inav,  Bt  anv  lime  bpfoi*  L.nswer,  upon  proof,  byalfidiivilj 
thllapetMn,  not  a  punj  to  the  nction,  mnkeii  a  demand  ngiiinst  liim  for 
ifc«  mme  ilebl  or  properl.T.  without  collnaioD  with  him,  oppiy  to  (he  iHjurt, 

r6(*i«a  to  th»(  person  nnJ  (ha  adverse  party,  for  nn  order  W  eubulit 
[leuoii  In  liis  plaeo,  uud  lu  disvhurge  hlin  from  llabilitj  to  citlier, 
hiipjinginio  court  tlio  amount  of  tlie  debt,  or  delivering  posxeHsion  of 
property,  or  its  value,  to  B„ch  person  as  the  court  directs.  The  court  m 
<»  its  discretion,  uiaha  such  an  order. 

I  B3L  [am'il  1S77.]  Wliere,  in  an  action  ugniost  t<ro  or  more  defcnd- 
UBi  Ibe  plniniiff  unrexsonubly  neglects  to  sorve  ihe  aummtaiB  upon  one  , 
O  more  of  them,  without  nliose  pieBence  a  oomptete  del  ermi  nut  ion  of  the 
Mdrovsrsy  cannot  be  bad,  thu  court  may,  in  ita  discretion,  upon  tlie  applica- 
lioirof  »  defoniiridt  »bo  lias  iippeired  in  the  action,  dismiss  the  complaint 
*>*gtina(  bim,  and  render  judgment  necordiiigly, 

J822,  [aniWl67».]  Where  the  phiintiff  unreasonably  neglects  lo  pro- 
Hn  in  the  action  against  thu  defendant,  or  one  or  more  defendants  against 
*^n  a  separate  judgment  may  be  taiten,  the  court  may  iu  its  diRcittion, 
.IJKn  the  applicatiou  of  Ihe  defeniiHuC  or  defendnucs,  or  any  of  thein,  against 
Vim  be  so  negteots  to  proceed,  dismiss  the  complaint  us  against  the 
Hparty  or  parties,  and  render  judgment  accordingly. 

-4  893.  Feigned  issues  hare  been  alioli^bcd.  In  ii  cniie  nhcre  □' 
f-^  cnii,  as  of  right,  require  a  trial  by  jury  of  lui  issue  of  fiiut  n 
■W  the  pleadiiigH,  or  where  a  questiin  of  fuel,  not  in  insuo  iiiKi 
I^Mings,  is  to  be  tried,  an  order  for  the  trial  tiiei'eof  by  a  jury  m 
*>il<,Usling,  distinctly  and  plainly,  the  questions  of  fact  to  be  tn'ed. 
UiHdei  ii  tlie  only  authority  necessary  for  the  trial. 

I  eSl.  The  sniomoQs,  and  each  pleading  in  an  action,  mnat  be  fileii 
"Mvlnk,  by  the  party  in  whose  behalf  it  is  served,  within  ten  days 
■^  "CTvice  thereof.  It  the  party  faila  bo  to  file  it.  the  adveise  par  .  , 
.  pMf  itJ  tlie  failure,  is  entitled,  without  nolio;,  to  an  onler  from  »  judge, 
"■t  ji  ba  filed  within  a  time  specified  in  the  order,  or  to  be  deemed  aban 
AllMd. 

j826.  A  return  or  otlier  paper  in  a  special  proceediug,  where  no  other 
^■pmitioTi  thereof  is  prescrilMi)  hy  Inw,  must  be  tiled,  and  un  oiHler  lliercii 
Jortbe  entered,  with  the  cltrk  of  the  county  in  wliich  the  spi-cini  proceed 
■In  luken,  if  it  is  before  a  county  officer,  or  a  pidRe  of  a  cu\it\.  eaUk>iVn^ 
iBkiH)';  if  befwe  a  Jaetke  of  (fie  supreme  toutt,  wilU   lbs  c\srf».  sT 
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n  patient,  in    .1  professional  capacity,  and  which  was  necessary  to  enabk 
him  to  act  in  that  eapurity. 

§  835.  An  iitrorney  or  counsellor  at  law  shall  not  be  allowed  to  disclosi 
a  eoninumicution,  made  by  his  client  to  liim,  or  his  advice  given  tbereoD,  ii 
the  course  of  his  professional  employment. 

s^  836.  [a/nW  1877.]  The  last  three  se<;tion8  apply  to  every  ezamfiiai 
tion  of  a  pei-sou  as  a  witness,  unless  the  provisions  thereof  are  ezpreulj 
waived  by  the  person  confessing,  the  patient  or  the  client. 

§  837.  A  competent  witness  shall  not  be  excused  from  answering  a  id 
evant  ({uestion,  on  the  ground  only  that  the  answer  may  tend  to  cstablial 
the  fact,  that  ho  owes  a  debt,  or  is  otherwise  subject  to  a  civil  suit.  Bu 
this  provision  does  not  require  a  witness  to  give  an  answer,  which  will  teD< 
to  accuse  himself  of  a  crime  or  misdemeanor,  or  to  expose  him  to  a  penaltj 
Oi'  forfeiture;  nor  does  it  vary  any  other  rule,  respecting  the  examinaiiol 
of  a  witness. 

§  838.  The  testimony  of  a  party,  taken  at  the  instance  of  (he  adver» 
party,  orally  or  by  deposition,  may  be  rebutted  by  other  evidence. 

§  839.  The  admission  of  a  member  of  an  aggregate  corporation,  who  i 
not  a  i)arty,  shall  not  be  received  as  evidence  against  the  corporation,  on 
less  it  was  made  concerning  and  while  engaged  in  a  transaction,  in  whiel 
he  was  the  authorized  agent  of  the  corporation. 

§  840.  [am'd  1877.]  A  seal  upon  an  executory  instruropnl,  herenfte 
executed,  is  only  presumptive  evidence  of  a  sufficient  consideration,  whfcrl 
may  be  rebutted,  as  if  the  instrument  was  not  scaled. 

§  841.  A  person,  upon  whose  life  an  estate  in  real  property  dependij 
who  reiiiuins  without  the  United  States,  or  absents  himself,  in  the  State  o 
elsewhere,  for  seven  years  together,  is  piesumed  to  be  dead,  in  an  action  o 
special  proceeding,  concerning  the  property,  in  which  his  death  cornea  il 
question,  unless  it  is  affirmatively  proved  that  he  was  alive  witluu  ths 
time. 

ARTICLE  SECOND. 

Administration  of  an  Oath  or  Affirmation. 

%  M'i.  Before  >vhom  oaths  and  affidavits  §  847.  When  affirmation  (o  be  made. 
may  betaken.  848.  Oi  her  modi's  of  bwcuiini^. 

84.3.  Id.;  "iu  HpecinI  ca?ep.  849.  Swearing  person ^  not  ChriiitiaiMI 

844.  Id.:  witlioiit  the  State.  80O.  Court  n'.ay  oxamine  witnei^M'ti. 

845.  (Jenoral  mode  of  swearing.  80I.  Swi-aring  faJiwly   In    aay  fom 
8iG.  Whon    kissing    the  go>pel8  dis-  perjury. 

p(!nscd  wilh. 

§  842.  An  oath  or  affidavit,  rccpiired  or  authorized  by  law ;  except  ai 
oatli  to  a  juror  or  a  witness  upon  a  trial,  an  oath  of  office,  and  an  oath  re 
quired  by  law  to  be  taken  before  a  particular  officer ;  may  be  taken  befort 
a  judge,  clerk,  deputy-clerk,  or  special  deputy-clerk,  of  a  court,  a  notarr 
puldic,  ma>or,  justice  ot  the  peace,  surrogate,  special  county  judge,  specit 
surrogate,  county  clerk,  deputy  county  clerk,  special  deputy  county  clerk 
or  couimis.^ioner  of  deeds,  within  the  di.«trict  in  which  the  officer  is  autbor 
izcd  to  act;  and  when  certilie.l  by  the  ollicer,  to  have  been  taken  befMt 
him,  may  l)e  used  in  any  couit,  or  l)erore  any  officer  or  other  person. 

*^*  843.  l(i?n\l  1877.)     Where  an  otlicer,  person,  board,  or  committ(>e,  liH 

bev'i  Iwrctot'oiVy  or   i.s  licreai'tcr   uut\\ov\7.ev.\  \)\  \vv\\\  \v\  v.vWm  w  Ivoar  tesli 

njuur.  or  to  hvnv  ov  receive  an  at\'u\uv\l,  ov  \o  Vwkv  a  vWvvmwow /\\\ xv^wvb 

to  a  'innlter,  concerning  which  he  ov  il  \ma  vi  dv\x>|  Vv^  v^'>^^^^^%  ^■'^^^  ^^^ 
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person,  or  a  member  of  the  board  or  committee,  may  admiiiii«ter  an  oatli, 
foi  that  purpose.  Where  au  ufHcer,  person,  board  or  committee,  tu  whom 
or  to  which  applicatiou  \a  mside  to  do  nn  act  in  .'in  otticial  capavily,  reqiiircrt 
bformaiioD  or  proof,  to  enuble  him  or  it  to  decide  up<m  the  propriety  uf 
4oing  the  act,  he  or  it  may  receive  an  affidavit  for  that  purpo£<e. 

§844.  [am'c?  1877.]  An  oath  or  aflSdavit  required,  or  which  rony  be 
receired,  in  an  action,  special  proceeding,  or  other  matter,  may  l>e  takfii, 
iilhout  the  State,  except  where  it  is*  otherwi!»e  specially  prescribed  by  law, 
before  an  officer  authorized  by  the  laws  of  the  State,  to  take  and  certify 
the ackaowledgment  and  proof  of  deeds,  to  bo  recorded  in  the  State  ;  and, 
vh^n  certified  by  him  to  have  l>een  taken  before  him,  uud  accompanied 
vith  the  like  certificates,  as  to  his  official  character  and  the  genuineness  of 
kisignaiure,  as  are  required  to  entitle  a  deed  acknowledged  t>efore  him  to 
be  recorded  within  the  iState,  may  be  used,  as  if  taken  and  certif^d  in  this 
fttte,  by  an  officer  authorized  by  law  to  take  and  certify  the  same. 

§845.  The  usual  mode  of  administering  an  oath,  now  practiced,  by  the 
penon  who  swears  laying  his  hand  upon  and  kis.-^mg  the  gospels,  must  be 
•bierved,  where  an  oath  is  administered,  except  as  otherwise  specially  prc- 
icnbed  in  this  article. 

§  846.  The  outh  must  be  administered  in  the  following  form,  to  a  per- 
■90  who  so  desires,  the  laying  of  the  hand  upon  and  kissing  the  gospels 
being  omitted  :  *  You  do  swear,  in  the  presence  of  the  ever-living  God." 
Vbite  80  swearing,  he  may  or  may  not  hold  up  his  hand,  ai  his  option. 

§847.  A  solemn  declaration  or  affirmation,  m  the  following  form,  must 
be  administered  to  a  person  who  declares  that  he  has  conscientious  scruples 
epinst  taking  an  oath,  or  swearing  in  any  form  :  '^  You  do  solemnly,  sin- 
wely,  and  truly,  declare  and  affirm." 

§848.  [am'd  1877.]     If  the  court  or  officer,  before  which  or  whom  a 

penoo  is  offered  as  a  witness,  is  satisfied,  that  any  peculiar  mode  of  sw\nr- 

i  iog,  ialieu  of,  or  in  addition  to  laying  the  hand  upon  and  kissing  the  gospeh^, 

I  ill  in  his  opinion,  more  solemn  and  obligatory,  the  court  or  officer  may,  in 

'  idorhis  discretion,  adopt  that  mode  of  sweanng  the  witness. 

§849.  [am'rf  1877.]  A  person  believing  in  a  religion,  oth<'r  than  the 
Christian,  may  be  sworn  according  to  the  peculiar  ceremonies,  if  jiny,  of 
te  religion,  instead  or  as  prescribed  in  section  eight  hundred  and  forty -hve 
Election  eight  hundred  and  forty-six  of  this  act. 

8850.  The  court  or  officer  may  examine  an  infant,  or  a  person  aupar- 
fUiiTof  weak  intellect,  produced  before  it  or  him,  as  a  witness,  to  asceitam 
bia  capacity  and  the  extent  of  his  knowledge  ;  and  may  inquire  of  a  persoti, 
P>t)daced  as  a  witness,  what  peculiar  ceremonies  in  swearing  he  deems  most 
«bllgiiiory. 

§  851.  A  person  swearing,  affirming  or  declaring,  in  any  form,  where  an 
*>tit  id  authorized  by  law,  is  lawfully  sworn,  and  is  guilty  of  perjury,  in  a 
^  where  he  would  be  guilty  of  the  same  crime,  if  be  had  swoin  by  laying 
bin  hand  upon  and  kissing  the  gospels. 
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TITLE  IL 
Compellinj  the  attendance  and  testimony  of  a  witnew, 

I  S:Q.  MckIc  of  serving  subpoena  issued  |  t33.  By  whom  witness  may 

oiil  of  court.  charged, 

8'>1.  Penalty  for  disobedience.  883.  Arrwt.  when  void  ;  pena 

851.  8(il)pQenu  to  be  istfucd  by  jadge,  864.  Sheriff  not  to  be  liable 

etc.  HflldiiYit  is  made. 

85.>,  P«Mij;lry  for di.«obey!n<!  subpoena  ;  865.  Application  of  for^oinj 

warrant  for  witnos-f.  slons  to  jadgment:*. 

851.  Wbeii  \viiue!«s  to  be  imprisoned.  863.  Becords  not  to  !>e  rem' 

K57.  Couteiits  of  warrants.  virtue  of  sab{><Ena. 

8iS.  To  whom  directed;  how  cxecu-  867.  Id.;  books  of  account 

tod.  838.  Books,  etc.,  of  coritorati 

859.  Q:i^ificatiou  of  prcccdinjf  eec-  produced. 

lions.  868.  When    personal  attends 

8  50.  Witness^  exempt  from  arrest.  required  by  subpceua  d 

80 1.  Whim  to  be  discharged  from  ar-  cgiil 

rest. 

§  852.  A  subpoena,  issued  out  of  the  court,  to  compel  the  atten«i 
a  witness,  and,  where  the  subpoena  so  requires,  to  compel  him  to  bri 
liiin  a  book  or  paper,  miist  be  served  as  follows : 

1.  The  original  subpcena  must  be  exhibited  to  the  witness. 

2.  A  copy  of  the  subi)(Bna,  or  a  ticket  cout&ining  its  substance,  i 
delivered  to  liira. 

3.  The  fees  allowed  by  law,  for  travelling  to,  and  returning  fr 
place  wliere  ho  is  requii*cd  to  atteud,  and  for  one  day's  attendance,  i 
puid  or  to  .dered  to  him.' 

§  853.  A  person  so  subpoenaed,  who  fails,  ifrithont  reasonablo  ex 
obey  tlio  .subpoena,  or  a  person  who  fail.**,  without  reasonable  excuse, 
an  onler,  duly  served  upon  him,  made  by  the  court  or  a  judge,  in  an 
before  or  after  final  judgment  therein,  requiring  him  to  attend,  aoi 
amiiied,  or  so  to  attend,  and  bring  wita  him  a  book  or  a  paper,  is  li 
addition  to  punishment  for  contemot,  for  the  damages  sustained 
party  apr^rieved  in  consequence  of  ihe  faiilure,  and  tifty  dollars  in « 
thereio.  Those  sums  may  be  recovered  in  one  action,  or  in  separate 
If  h{j  is  a  party  to  the  action  in  which  he  w^as  subpoenaed,  the  cou 
as  an  additional  punishment,  strike  out  his  pleading. 

c$  854.  [am\l  1877.]  Where  a  judge,  or  an  arbitrator,  i^feree,  c 
person,  or  a  boaid  or  committee,  has  been  heretofore,  or  is  h 
expnjssly  authorized  by  law,  to  hear,  try,  or  determine  a  mutter;  i 
any  other  act  in  an  official  capacity,  in  relation  to  which  proofs 
taken,  or  the  attendance  of  a  person  as  a  witness  may  be  requireii 
r(j(juii-e  a  person  to  attend,  either  before  him  or  it,  or  before  auothe 
or  officer,  or  a  person  designated  in  a  commission  issued  by  a  cour 
other  Stat^  or  country,  to  give  testimony,  or  to  have  his  dopositioi 
or  to  be  examined  ;  a  subyjcena  may  be  issued,  by  and  under  the 
the  judge,  arbitrator,  referee,  or  other  person,  or  the  chairman,  or  t\ 
ity,  of  the  board  or  committee,  reciuiring  the  person  to  attend;  and 
a  proper  case,  to  bring  with  him  a  book  or  a  paper.  The  subpoena  i 
served,  as  prescril)ed  in  section  ei«;ht  luiiuiied  and  lifty-two  of  i 
'£h\\  section  does  not  api)ly  to  a  matter  arising,  or  an  act  to  be  don 
act/on  in  n  court  of  record. 

^855.  [(im\i  \S11  k  1870.  J  A  pn-^^ou  \\\\o  \s  v\u\n  ^wV^^^wt.^^ 
Bcribod  in  the  lust  section,  must  obey  \.\ivi  ^uVivccu^.    W  \\vi  IvjA^s 
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mt  a  reasonable  excuse,  he  is  liable,  in  addition  to  any  other  punish- 
which  may  be  lawfully  inflicted  theix'for,  fur  the  diimngeH  t»uslaiucd 
e  person  aggrieved,  in  con&e<)uence  of  the  failure,  uud  fifty  dollars  in 
ion  thereto,  to  be  recovered  as  prescribed  in  section  eight  hundrc^l  and 
hree  of  this  act.  If  he  fails  to  attend,  the  pci-Kon  iss>uing  the 
ena,  if  he  is  a  judge  of  a  court  of  recoixl  or  not  <4'  record,  or  if  not, 
any  judge  of  such  a  court,  ui)on  proof  by  affidavit  of  the  failure  to 
1,  must  issue  a  warrauit  to  the  shcritf  of  the  county,  cominanding  him 
)rehend  the  dcfflulung  witness,  and  bring  iiini  before  the  olHccr,  |>er- 
r  body,  before  whom  or  which  his  attendance  was  requii-ed, 

56.  {^am'd  1879.]  If  tlie  pei'son  subpoenaed  and  attending  or  brought 
•scribed  in  the  last  section,  before  an  officer  or  other  pei-son  or  a  Inxly 
»  without  i*easonable  cause  tu  be  examined,  or  to  answer  a  Ic^al  and 
ent  question,  or  to  produce  a  L)ook  or  paper,  which  he  was  directed  to 
by  the  terms  of  the  subpoena,  or  to  sul)scHbe  his  deposition  after  it 
*en  correctly  reduced  to  writing,  the  person  issuing  tlie  .sul>poenn,  if  he 
jdge  of  a  court  of  record,  or  not  of  record,  may  forthwith,  or  if  he  is 
hen  uiiy  judge  of  such  court  may  upon  proof  by  affidavit  of  the 
by  warrant  commit  the  offender  to  jail,  tliere  to  remain  until  he  sub- 
:o  do  tbc  act  which  he  was  so  required  to  do  or  is  discharged  accord- 
)  law. 

67-  A  warrant  of  commitment,  issued  as  pi*oscribcd  in  the  last  sec- 
must  Bpecify  particularly  the  cause  of  the  continiLujent ;  and,  if  the 
ris  is  committed  for  refusing  to  answer  a  question,  the  question  must 
lertcd  in  the  warrant. 

k58.  A  warrant  to  apprehend  or  commit  a  person,  issued  as  prescribed 
B  title,  must  be  directed  to  the  sheriff  of  the  county  where  tiic  pei^on 
d  iiiUBt  be  executed  by  him,  in  the  same  manner,  as  a  similar  mandate 
d,  by  a  court  of  record,  in  an  action. 

859-  The  foregoing  sections  of  this  title  do  not  apply  to  a  subpopiia 
d  by  a  justice  of  the  peace;  or  to  a  witness  stibp(£iiacd  to  atteiul  a 
I  held  by  a  justice  of  the  peace  ;  or  to  a  case  where  special  provision  is 
Vwi^io  made  by  law,  for  compelling  the  attendance  of  a  witness. 

860.  A  person  duly  and  in  good  faith  subpoenaed  or  ordered  to  attend, 
the  purpose  of  being  examined,  in  a  case  where  his  attendjince  may 
fnlly  be  enforced  by  attachment  or  by  commitment,  is  privileged  from 
Btin  a  civil  action  or  special  proceeding,  while  going  to,  remaining  at, 
1  returning  from,  the  place  where  he  is  required  to  attend. 

i&61.  The  court  from  which  a  subixBiia,  served  in  good  faith,  was 
■kil,  or  by  which  an  order  was  made,  requiring  a  person  to  attend,  for 
^purpose  of  being  examined;  or  a  judge  thereof,  upon  proof,  by  affidavit 
^  facts,  n;uf»t  make  an  order,  directing  the  discharge  of  a  witne&s  or 
tt  person,  from  an  ari*est  made  in  violation  of  the  last  section. 

1(862.  [ani'd  1877.]     A  justice  of  the  supreme  court,  in  any  part  of  the 
*iOr  a  county  judge,  or  a  judge  of  a  superior  city  court,  withiu  his 
*W,  lias  the  like  authority  as  a  judge  of  the  court,  to  make  an  ordor 
f^^lisclia-ge,  in  a  case  specified  in  the  last  section.     Upon  svvw^^xwVv^vj 
Wif)  by  uffidavit,  of  the  favLn,  he  must  iiho  innka  an  order,  vi\vev:\\\A^  vVe 
<^Kkrj;(*  ol // person  arrested,  iu  viohition  of  section   oi<j;Ut   \v\\\u\yv  v\  ;u\v\ 
yafibismr,  where  n  subpcena,  served   in  p;ooil    faith    upou  v\u^  vev^ow 
H^:is  issued  iiB  prescribed  in  Beciicu   eight    hundred  and  VvViN,'Aovit 
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^  863.  An  arrest  made  contrary  to  the  foregoing  provisions  of  thii' 
i<  jib-.rilut.My  void.  a!i«i  i*  a  coulempt  of  the  court,  if  any,  fromwhidii 
hul'i>a;ii.i  i\:ih  i>tiK-d.  ur  by  which  the  wirnesfs  wtis  directed  to  attend. 
iu-iuju   may   be  niuiniaiiKHl.  by   the  person  iirrested,  againet  the  oflScffI 
otix'i-  iie!><in  iiiaiiiiig  MR-h  arrei^t,  in  which  the  plaintiff  is  entitled  to 
ei>ver  truhlv  danj:ige».     A  him i hi r  action  may  also  be  maintained,  iu  1 1 
CMHO,  by  the  party  m  whose  behalf  the  witnef>s  was  Bubpcenaed,  or  thei 
proem  fd,  to  recover  the  damages  sustained  by  him,  in  consequence  of 
sinvf«t. 

S5  864.  [am^l  1S77.]     But  a  shenff,  or  other  officer,  or  person,  is  noli 
liable,  uiiiesH  the  person  claiming  an  exemption  from  arre^tt,  make«,  if 
(piii-di  by  the  bhuiiff  or  officer,  an  affidavit  to  the  effect  thai  he  was 
KubpuMiacd   or  ordered  to  attend,  and  that  he  was  not  »o  subpoeoMtdj 
ordered  by  liirt  own  proc'ureincnt,  with  t!ie  intent  of  avoiding  arrest 
hih  altiriavit  he  must  specify  the  court  or  officer  the  place  of  attendi 
and  tlu*  cauHc  in  which   he  was  so  subpoenaed  or  ordered.     The  aflSil 
may  be  taken  l>efore  tlie  officer  arresting  him,  and  exonerates  the 
from  liability  lor  nut  making  the  ari-est. 

^  866.  The  foregoing  provisions  of  this  title,  relating  to  a  person  R 
quired,  by  an  order  of  a  court,  to  attend,  apply,  where  such  an  atteudiM 
is  retiuircd  by  the  terms  of  a  judgment. 

4§  866.  The  reeonl  of  a  conveyance  of  real  property,  or  any  other 
or  iloeu::ieiit.  whereof  a  transcript  duly  certified  may  by  law  be  read  iD< 
ileiiee,  shall  not  be  renujved,  by  virtue  of  a  sub|KCua  duces  tecum,  from 
olliee  in  wliivh  it  i>  kepi;  except  temporarily,  by  t  lie  clerk  having  it 
cu>iovl\,  ii»  a  lerm  or  siding  of  the  court  of  which  he  i>  clerk  ;  or  by 
cei,  h.ixmj;  it  in  cu>iiHiv,  to  a  term  or  sitting  of  a  court,  or  u  trial  befoWt 
releiee,  held  in  the  viiy  or  town  where  Ids  offii*e  is  situateil.  Where ili 
iciiii  u'vl  M  A\.\  oiher  place  it  may  be  i-emoved.  by  order  of  the  supit* 
iv»!.:  t.  ,1  >;i!KMU'V  cit>  couit,  or  a  coiinty  court,  made  in  ocmrt,  and  entfl^ 
i!i  ;   c  '.•.•.•. ui:es  ;  si\vi!\i.ij:  '.*.». ii  the  ptOvitiction  of  the  oiigiiial,  instead rfj 

>.  iU'"7.  I.-  .  .:'  '>7~  \  :>.',>  i     A  ro'son  shall  not  be  compelled  toln^ 

J. »■  ;  ..  •.;...  V-.  '..  ,;  Vj;.  .i  Nv^  x-r"  ..vVvv^n:  v>tltorwise than  byanoi* 

•,>'••  v.,\ .'  *..  X.    .;  >..-.\v..i  v:;a\s  ti-cum.     bucli  aiihpal 

-.  ..•  '.   x,\:         s    -.  .  .,  .•  v>  Ix..    .  :"  e  .;.!}  when  he  is  rtquiiedto^ 

\.        \  .  •   .'   .    .     ^,   \  .-,  V  .   >.;.      ■.  >.;iycp"a.  or  older,  the  wiin* 

,•    X  ,  ,v    ^   .   .   ;    •*:;.   t ".tree,  or  other  officer  p* 

.     ■■  :  or  ■.''oobligatioiisimpo^ 

^       V,*  •  ■".••":  '..v.o'.i,  HTH>i,  such  lerm^ 

.  -      •  -  ■« .  .     t.\  v.  or  »r.y  i^-inion  iIhtp* 

V  .>    »  ^«       .     .  \      .X  ■     •.       ■  -   otbt-miso.     .An  or* 

.  -        V  -  -   .  *    :r:*  of  tro  tt>urt,  or  ■■ 

..V.      .  ,  ■    ■'■    *  v^  by  I  he  officer,  * 

V  .  .  .  ^.  a:.d  authorized 

V  V  .  .re  of  a  o'uri  not 

.-.   :j  "r  :#  court,  at  !• 

.   ■  ■     i  ^  -.  S  lonsnng  to 
v ;  Y.xAuucr  a* 
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1  of  the  corporation,  or  to  the  officer  thereof,  ia  whose  custody  the  book 
dpcr  is. 

869.  In  a  ca<^  specified  in  the  last  section,  or  where  a  subpcena  duces 
lu,  or  an  order,  made  as  prescribed  in  section  eight  hundred  and  sixty- 
tr  section  eight  hun<lred  and  sixty  seven  of  this  act,  requires  a  public 
sr  to  attend,  and  bring  a  booii  or  paper  under  bis  control,  the  subpoena 
der  is  deemed  to  be  sufficiently  obeyed,  if  the  book  or  paper  is  produced 
subordinate  officer  or  employe  of  the  corporation,  or  in  the  public 
t,  who  possesses  the  requisite  knowledge  to  identify  it,  and  to  testify 
H;ting  the  purposes  for  which  it  is  used.  If  the  personal  attendance 
particular  officer  of  the  corporation  or  public  officer  is  required,  a  sub- 
I,  without  a  duces  tecum  clause,  must  also  be  served  upon  him. 

TITLE  III. 
Deposition. 

nJE  1.  DepofrfUonf;.  taken  and  to  he  aecd  within  the  State. 

8.  Depoeiuoni},  taken  without  the  State,  for  use  within  the  State. 
3.  Depositions,  taken  within  the  State,  for  une  without  the  State. 

ARTICLE  FIRST. 

Depositions,  taken  and  to  be  used  within  the  State. 

.  Deposition  of  a  party,  etc.  $  879.  Dei>o8itioa  by  consent. 

.  DepoMtion   of  a  witness  not  a  8d0.  Manner  of  taking  and  returning 

party.  deposition. 

.  Application  ;  contents  of  affida-  881.  Whi'U  to  be  read  in  evidence. 

vit.  882.  Proof  of  witaosHes''  inability  to 
.  Order  for  examination.  attend. 

.  Subpoenu.  883    EfPft-t  of  doposftion. 

I.  Servici!  of  order,  etc.  884.  Original  affidavits,  evidence. 

L  DeiMwitiou  wht-n  and  where  to  885.  Dcposiiion  to  be  used  on  motion. 

be  taken.  88d.  Where  witnc!»8  may  be  compelled 
r.  Id.;  of  party  confined  in  prison.  to  utteud. 

i.  [RepeaUd  1877.] 

870.  [am^d  1878.]  The  deposition  of  a  party  to  an  action  pending  in 
)nrt  of  rdcord  or  of  a  person  who  expects  to  be  a  party  to  an  action 
•at  to  be  brought  in  sueli  a  court  otlier  than  a  court  specified  in  subdivi- 
us  sixteenth,  seventeenth,  eighteenth  or  nineteenth  of  section  two  of  this 

may  be  taken  at  his  own  instance  or  at  the  instance  of  an  adverse  party 
of  a  co-plaintiff  or  co-defendant  at  any  lime  before  the  trial  as  prescribed 
thi8  article. 

8871.  [anid  1877.]  The  deposition  of  a  person  not  a  party,  whose 
*tiinony  is  material  and  necessary  to  a  party  to  an  action,  peniiiug  in  a 
Qrt  of  record,  other  than  a  court  specified  in  subdivision  sixteenth,  seven- 
entli,  eighteenth,  or  nineteenth  of  section  two  of  this  act;  or  to  a  person 
bo  expects  to  be  a  party  to  an  action,  about  to  be  brought  in  such  a  court, 
'  u  person  other  than  the  person  to  be  examined,  may  also  be  taken,  as 
^escribed  in  this  article. 

§872.  [aw'tf?  1877.]     The  person  desiring  to  take  a  deposition,  as  pre- 
ribed  in  this  article,  may  present  to  a  judge  of  the  court  in  wliicli  tlic  ac- 
>u  is  pending  ;  or,  if  h  is  pending  in  the  supreme  court,  to  a  county 
dge;  or,  if  an  action  is  not  pending,  hut  is  expected  to  be  brou^Xxt.,  \,o  «k 
c^e  of  t)>e  supreme  court,  or  of  n  snpeiiov  city   court,  or  to  i\   iiovxu^l 
'^e;  an  u/JS(JhvU  setting  forth  ns  follows  • 

ne names  ^wf/ residences  of  uU  ibe  p^irtjes  to  the  action,  ai^d  xxYv^Ocvex 
ttbeyb^venppe^red;  and,  if  either  of  them  has  appeared  b^j  aUoviv^^ 
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tlu'  name,  and  the  resklence  or  office  address  of  tlie  attorney,  or,  if 
lu-tiun  i^  {tendinfT,  the  names  and  residences  of  the  eipected  parties  tl 

2.  If  ail  ai-iiou  is  pending,  the  nature  iT  the  action  and  the  sal 
of  the  judv[ment  demanded,  and,  if  the  application  is  nade  by  the  del 
ant  hot  uru  answer,  or  by  eitlier  party  after  answer,   the  nntare  of 
defence. 

S.  If  no  action  is  pending;  the  nature  of  the  controversy  which  is  eij 
to  be  tlie  subject  thereof. 

4.  The  name  and  residence  of  the  person  to  be  examined,  and  that 
testimuny  of  such  penion  is  material  and  necessary  for  the  party  mil 
8uch  application,  or  the  prosecution  or  defence  of  such  action ;  and,  ati 
optiou  of  the  applicant,  tlie  place  where  he  is  sojourning,  or  where  be  i 
gulaily  transacts  butiinees. 

5.  If  an  action  is  pending,  that  the  person  to  be  examined  is  abonl i 
depart  fi*uiu  the  State;  or  tliat  he  is  so  sick  or  infirm,  as  to  afford 
able  f^round  to  believe  that  be  will  not  be  able  to  attend  the  trial;  or 
any  uther  special  circumsbinces  exist,  which  render  it  proper  that  heat 
be  examined  na  pre^ribed  in  this  article.     But  this  subdivipion  does 
apply  to  a  ea.'ie,  wiiere  the  person  to  be  examined  is  a  party  to  the  avtioa 

6.  If  no  action  is  pending,  that  the  person  expected  to  be  theadrc 
party  is  of  full  age,  and  a  resident  of  the  State,  or  sojourning  within 
State ;  or  that  he  has  an  office  within  the  State,  wiicre  be  regularly  tr 
acts  business  in  person,  specifying  the  place,  and,  if  it  is  in  a  city,  the  si 
ami  street  number,  or  other  designation  of  the  particular  locality;  or,' 
two  or  more  persons  arc  expected  to  be  adverse  parties,  that  oach  is  of  ' 
a^e,  and  so  resident  or  sojourning,  or  has  snch  an  office ;  also  the  di 
stances  which  render  it  necessary  for  the  protection  of  the  applicant's  ri{ 
that  the  witnesses  testimony  should  be  perpetuated. 

7.  [ani'd  1880.]  Anv  other  fact  necessary  to  show  that  the  case 
within  one  of  the  Inst  two  sections,  and  if  the  party  sought  to  bo  examii 
is  a  corporation,  the  affidavit  shall  state  the  name  of  the  officers  or  dii 
thereof,  or  any  of  thum  whose  testimony  is  necessary  and  material,  or  ^ 
books  and  papers  as  to  the  contents  of  which  an  examination  or  inspectioi 
is  desired,  and  the  order  to  be  made  in  respect  thereto  shall  direct  ill' 
exaniiuation  of  Kuch  persons  and  the  production  of  such  books  and  paparf 

^  873.  [ani'd  1879  &  1884.J  The  judge,  to  whom  such  an  affidavit  I 
presented,  must  grant  an  order  for  the  examination,  if  an  notion  is  pendintf 
if  no  action  is  pending,  he  musit  grant  it,  if  there  is  reasonable  ground  1 
believe  that  an  action  will  be  brought,  as  stated  in  the  affidavit,  and  thi 
the  application  is  made  in  ^ood  faitn  to  preserve  the  expected  testimony 
otherwise  he  must  dismiss  the  application.  Where  the  person  to  beexi0 
inod  is  a  party  to  a  pending  action,  or  is  expected  to  bo  a  party  to  an  acti0 
to  1)0  brought,  the  otder  may,  in  the  discretion  of  the  judge,  designate  aXi 
limit  the  parti<^ular  mutters  as  to  which  he  shall  be  exa  liined.  The  ord^ 
must  re(iuirc  the  party  or  person  to  be  examined  to  appear  before  the  judg 
or  before  a  referee  named  in  the  order,  for  the  purftose  of  taking  the  exaH 
ination,  at  a  time  and  place  thei*cin  si)ccified.  The  order  must  alrto  dirN 
the  time  of  the  service  of  a  copy  thereof;  which  must  be  made  within  th 
state,  not  more  than  twenty  nor  less  than  five  days  before  the  time  fixed  iC 
the  examination,  unless  special  circumstances,  making  a  different  tinieC 
service  necessary,  are  shown  in  the  affidavit,  and  that  fact  is  recited  in  tk 
order. 

g  874.  [am'd  1879  &  1882."|     WiincssoA  ^eo*  vw,  \\\«i  vA\«i  v^wsf^w^' 
law  in  nn  action  in  the  supreme  court,  w\u»t  V>«  \W\*\  w  \ew«\«T*A  ^\«xi 
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ler  is  served  upou  the  partv  or  othor  person  ieqnii"e<l  to  nfton.I.  If  the 
rly  or  persons  so  served  fails  to  oln'y  tlio  oi*der,  liis  ntteiKiuiure  may  Im) 
npelled,  uiid  he  may  be  puni.shod,  iu  like  iiiaiiiii'i\  and  the  procei'din^s 
fcoD  are  the  name,  ils  if  he  failed  to  olx'V  a  MihfXBna  issued  imni  the 
irt  in  which  the  action  is  ix'nding,  or,  it  no  action  in  pending  from  ihc 
irt  of  which  the  judge  is  a  member. 

I  875.  [ani*d  1879.]  A  copj  of  the  order,  and  of  the  affidavit  upon 
ich  it  was  granted,  must  be  served  upon  tlio  attorney  for  each  party  to 
action,  in  like  manner  as  a  paper  in  the  action ;  or,  if  a  party  has  not 
learcd  iu  the  action,  they  must  be  served  up<tn  hirn,  as  dircct^ud  by  the 
er.  If  no  action  is  pending,  th^y  must  be  personally  served  upon  cich 
Lhe  persons,  named  therein  ad  expected  adverse  parties. 

H  87S.  [amV/  1879.]  U|K)n  proof,  by  aflRdavit,  that  service  of  a  copy  of 
order  and  of  the  alKdavit  hsis  been  duly  made,  as  directeil  in  the  order, 
'  judge  or  the  referee  must  proceed  to  take  the  <le|)osition  of  the  witness, 
the  tune  and  place  specified  in  the  order.  He  may  from  time  to  time, 
journ  the  examination  to  another  day,  and  to  another  place,  within  the 
De  county.  Sections  eight  hundred  and  fifty-six,  eight  hundreti  and  Hfty- 
'«i  and  eight  Imndred  and  fifty-eight  of  this  act  apply  to  the  examination 
a  party  o'"  a  person  expected  to  be  an  adverse  party,  taken  as  pre^cribed 
this  article. 

1(877.  \ Be-enactecl  1882.]  Where  the  party  or  other  person  to  be  exam- 
i0d  is  confined  in  a  prison  or  jail  within  the  state,  under  a  sentences  for  a 
^7,  that  fact  must  be  stated  in  the  alfidavit  and  his  ijc position  may  be 
ikea  as  pi-escribed  iu  the  foregoing  sections,  as  if  he  was  not  so  I'onfiiied, 
>t  that  in  such  a  case  the  granting  or  refusing  the  onler,  and  if  grante*], 
appointment  of  a  referee  to  take  the  testimony  is  always  in  the  discre- 
of  the  judge.  The  order  must  require  the  production  of  the  prisoner 
tbc  person  in  charge  of  the  prison  or  jail,  at  the  prison  or  jail,  but  it 
■J prescribe  such  regulations  and  restrictions  with  respect  thereto  as  the 
deems  proper. 

1878.  [Repealed  \S11.] 

|M9.  \am\l  1882.]  The  parties  to  an  action  may  stipulate  in  writing 

the  deposition  of  a  competent  witness,  to  be  used  therein,  may  be  taken 

a  judge  or  referee  at  a  time  and  place  specified  in  the  stipulation, 

orally,  or  upon  interrogatories  to  be  agreed  upon   in  liKe  nianiiei'. 

vitnefs  may  be  subpoenaed  to  attend   the  examination  as  upon  a  trial, 

the  judge  or  referee  may  take  his  deposition,  as  if  an   order  h;;d  been 

by  the  court  directing  it  to   be  so  taken.     But  this  section  does  not 

Fffly  to  a  case  specified  in  section  eight  hundred  and  seventv-seven  of  this 

$880.  [ani'd  1879.]  The  examination  of  a  party,  or  an  expected  party, 
jh^abjcct  to  the  same  rules  as   if  he   was  examined  upon  the  trial.     The 
r^ or  referee,  upon  every  other  examination  taken  as  prescribed  in  ihis 
f™tte,  roust  insert  theiein  every  answer  or  declaration  of  the  person  exam- 
■*!,  which  cither  party  recjuires   to  be   inserted.     The  dei)osition,  wlien 
J^pleted,  must  be  carefully  read  to  ami  subscribed  by  tlie  person  exarn- 
"*1;  niUBt  be  certified  by  the  judge  or  lei'civc  taking  it ;  auvl,  \vu\\\u  \e\\ 
■yi  lliereafter,  must  be  Bled  in  the  office  of  the  clerk  ;  or,  li'  wo  uv.'Vun\\A 
^iing:  in  the  office  of  tlie  c/eik  ot   tlio  count v  in   which  it  \vv\s  \.\kow, 
. ^Iier with  ttie stipulation  or  ardor,  under  wiiiiii    it   was  t;ikeu  ;  \\\e  uVXv 
'^neapao  wbieh  the  order  wns  gnintod ;  and  proof  of  tlic  sovsice  ol  v\.  c.ov1 
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of  the  order  and  of  the  nffiduvit.  If,  upon  an  exmn'mation  before  a  refei«|| 
the  poi-don  (>xumino(l  ^ufu^*e8  to  answer  nuy  question,  the  referee  must  report^ 
the  fact  to  the  court  or  judge,  who  must  "determiue  wliether  the  question  ii 
relevant,  and  vhether  the  witness  is  bound  to  answer  it. 

§^  881.  The  (leposiiioii,  or  a  certified  copy  thereof,  may  l>e  read  in  efi-, 
dence  by  either  party,  at  the  trial  of,  or  upon  the  assessment  of  damageiifaf 
writ  of  inquiry,  or  upon  a  reference,  or  otherwise,  in,  the  action  specitied^ 
the  ori<ri..>il  aJKdavit  or  stipulation  ;  or  any  other  action,  rhcreafter  broa|^t,, 
between  the  same  parties,  or  between  any  parties  claiming  under  tliem, €r1 
either  of  them  ;  or,  if  no  action  is  p^'uding,  «n  action  thereafter  broagli^| 
between  the  persons  named  in  tlie  original  affidavit  as  expected  parties or| 
between  persons  claimmg  under  them  or  either  of  them.  * 

g  882.  [am'd  1882.]  But  such  a  deposition,  except  that  of  a  party,-; 
taken  at  the  instance  of  an  adverse  party,  or  a  deposition  taken  in  pni*j 
ance  of  a  stipulation  as  prescribed  in  this  article,  shall  not  be  so  read  V 
evidence,  until  it  has  been  satisfactorily  proved,  that  the  witness  is  de^ 
or  is  unable  personally  to  attend  by  reason  of  his  insanity,  sickness  oroUnf 
infiiiniiy,  or  that  he  is  confined  in  a  prison  or  jail;  or  that  he  has  been  at' 
is  absent  fi-oni  the  state,  so  that  his  attendance  could  not  with  reasooRbll' 
diligence  be  compelled  by  subpoena. 

i^  883.  A  deposition,  so  read  in  evidence,  has  the  same  effect,  and  I* 
otlier,  as  the  oral  testimony  of  the  witness  would  have ;  and  an  objecUooV 
the  competency  or  credibility  of  tho  witness  ;  or  to  the  relevancy  or  subeU* 
tial  competency  of  a  question  put  to  him,  or  of  an  answer  given  by  hiO*' 
may  be  made,  as  if  the  witness  was  then  personally  examined,  and  witbofll 
being  noted  upon  the  deposition. 

§  884.  The  original  affidavits,  filed  with  such  a  deposition,  or  certift® 
copies  thereof,  are  presumptive  evidence  of  the  facts  therein  contained,  t 
show  a  compliance  with  the  provisions  of  this  article. 

§  885.  [am'd  1877.]  Where  a  party  intends  to  make  or  oppose  a  motio 
ill  a  iioiirt  of  record,  other  than  a  court  specified  in  subdivision  sixteel 
soveiueen,  eighteen  or  nineteen  of  section  two  of  this  act,  and  it  is  nece< 
sary  I'or  him  to  have  the  affidavit  or  deposition  of  a  person,  not  a  party,  I 
use  uoon  the  motion,  tho  court,  or  a  judge  authorized  to  make  an  oixier  i 
the  cause,  may,  iu  its  or  his  discretion,  make  an  order  appointing  a  refeit 
to  take  the  deposition  of  that  person.  The  order  must  be  founded  upo 
proof,  bv  aifidavit,  that  the  applicant  intends  to  make  the  motion,  or  thi 
notice  of  a  motion  lias  been  given,  whicii  the  applicant  intends  to  oppoM 
The  affidavit  must  specify  the  nature  of  the  motion,  and  must  show  thii 
the  affidavit  or  deposition  is  necessary  theioon,  and  that  such  person  h<i 
icfuseii  to  make  an  affidavit  of  the  facts  which  the  applicant  verily  Udieve 
mo.  witliin  his  knowledge.  The  oiiler  may  be  made  upon  or  without  not ici 
Th(»  person  to  be  examined  may  be  subpoenaed,  and  compelled  to  attend, « 
upon  tlie  trial.  The  (le|)Osition,  when  taken,  m'.ist  be  delivered  to  tfa 
attorney  for  the  |)arty  who  procured  the  order,  unless  the  order  provides  fc 
a  diflfeieiit  disposition  thereof. 

i?  886.  Where  a  person  to  be  examined,  as  prescribed  in  this  article,  is 

resident  of  the  State,  he  siiall  not  be  rcjpiired  to  attend  in  any  county,  otln 

tljan  that  in  which   he   resides,  or  wiiere  he  has  an   office    for  the  regull 

tr.'ittBu<'tJ(ni  of  htisine^in,  in  person.    Whevo  \\«  \a  vvvA  vv  yc*>\vV<>tv\.,  Ivq  shall  m 

//^  rcqiiiivd  to  nlivtul  in  anv   other  couuly,  t\uv\\  v\u\\, wXwiYvnw \\tii  \%  *«h 

w'/V/y  SI  suhjxpnn,  iin/eiJs,  for  .special  veusous,  sUWviOi  \u  \\\vi  \v«^^vv\\\.,  v\\%«" 

otbcrwise  directs. 
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ARTICLE  SECOND. 

IONS,  TAKEN  WITHOUT  THE  StaTE,  FOR  USE  WITHIK  THE  StaTR. 

Then  commiiifiioii  to  imue,  |  880.  Before  wbom  depositioDH  may  be 

taken  ;  notice  of  tukiug. 

and    upon     what     terms  900.  How  deposition)*  taken, 

ted.  901.  Commit)]«ion  or  order  to  take  de- 

mnde  by  jadge.  pooitions ;    how   executed  and 

ti^^aiorieB ;  how  settled.  returned, 

to  be  annexed  ;  directions  903.  Certiflcale  of  execution, 

etam.  903.  Certificate,  a  sufficient  rvtum. 

liiftfion   to    examinu    upon  904.  Return  by  n^eut. 

qiiet^tiony.  905.  If  ugent  is  si<-k  or  dead. 

open    commission     may  9015, 907.  Fiiinfi^    depositiou,   etc.,   so 

%   or  depositions  may   bo  n'tnrned! 

n.  008.  CommisHonf  etc.,  by  consent, 

wo  sections  not  applicable  909.  Where  return  to  l)c  kept ;  parties 

fants,  etc.,  or  foreign  coun-  may  ius|)ect  it,  etc. 

910.  When  deposition   may   be  sup- 

3  of  examination  upon  oral  ^      pressed, 

rionf.  911.  Dopojsitions,  etc.,  evidence, 

commission.  912.  When  iuterrt^atories  and  depo- 

directing  depositions    to  sition  may  be  in  u  foreign  lan- 

.ken.  giiage. 

913.  Letters  rc^atory. 

am^d  1879.]  In  a  case  specified  in  tiie  next  section,  where  it 
ntfidavit,  on  the  application  of  either  party,  that  the  testimony 
loie  witnesses,  not  within  the  State,  is  material  to  the  applicant ; 
on  may  be  issued,  to  one  or  more  competent  persons,  named 
itliorizing  them,  or  any  one  of  them,  to  examine  the  witness  or 
amed  therein,  under  oath,  upon  the  interrogatories  annexed  to 
sion ;  to  take  and  certify  the  deposition  of  each  witness  ;  and 
:ie  same,  and  the  commission,  according  to  the  directions  given 
he  commission.  The  applicant,  or  any  other  party  to  the  action, 
IS  examined. 

duch  a  commission  may  be  issued,  in  either  of   the  following 

L*  a  party  to  an  action,  brought  in  a  court  of  I'ecord,  is  in  default 
:  an  appearance  or  pleading,  and  the  testimony  is  required  upon 
Dent  of  damages,  by  a  writ  of  inquiry,  or  upon  a  reference ; 
e,  to  enable  the  court  to  render  the  proper  final  judgment, 
e  final  judgment  has  been  rendered  against  the  adverse  party, 
I  brought  in  a  court  of  record  ;  and  the  testimony  is  required,  in 
rry  the  judgment  into  effect. 

e  an  appeal  from  a  final  judgment,  rendered  in  the  supreme  court, 
,Mtv  court,  the  marine  court  of  the  citv  of  New  York,  or  a  eountv 
motion  for  a  new  trial  in  either  of  those  courts,  is  pending ;  and 
ny  will  be  material  and  necessary  to  the  !i[)plicant  in  the  prose- 
efence  of  the  action,  if  a  new  trial  is  granted. 
0  the  application   is  made  before  the  joinder  of  the  issue,  in  an. 
ght  in  either  of  the  courts,  specified  in  the  last  subdivision  ;  anc* 
.son  to  apprehend,  that  before  issue  is  joined,  and  an  appUcat' 
lission  can  thereafter  be  made,  the  witness  will  die,  or  beco 
;ive  his  testimony',  or  removt,  so  that  his  toslutvowy  cwuwoX. 

an  issue  of  fuct  has  been  joined,  in  an  action  pend\\\^\u  «lCO 
d.tJw  UisUtnony  fs  naateyiul  to  tJie  anplitaiit,  \\\  the  \^voaec»vv 
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g  889.  In  n  case  specified  in  subdivision  tliird  of  the  last  section,  if  Un 
nppeal  iius  beim  taken  to  another  couit,  the  application  mast  bo  noade  t9 
the  court  in  which  the  judgment  was  rendered ;  and  an  order,  direotiag 
tlie  commission  to  be  is>sued,  may  be  granted  or  refused,  in  the  discretion 
of  that  court.  In  a  case  specified  in  eitlier  of  the  other  subdivisions  of 
that  section,  the  Hpplicution  muy  be  made  to  ibe  court,  or  a  judge 'ibcrcsfi 
or,  in  the  supreme  court,  to  the  county  judge  of  the  county,  where  the  ac- 
tion is  triable ;  and  ii  must  be  granted,  upon  satisfactory  proof  of  the  JTaeti 
authorizing  it,  unless  ttic  court  or  judge  has  reason  to  belieTe,  that  theip- 
piic.ition  is  not  made  in  good  faith,  or  uuless  an  order  fur  an  open  oomnte- 
sion,  or  for  taking  depositions,  is  made  as  prescribed  in  this  article.  Kotiea 
of  the  application  must  be  given  to  the  adverse  party,  unlees  he  is  in  ift- 
fault  for  want  of  an  appearance.  Upon  granting  the  order,  the  court  or 
judge  may,  iu  any  case,  impose  such  terms  as  justice  requires. 

§  890.  Where  the  order  is  made  by  a  judge,  out  of  court,  it  must  be 
entered  in  tlie  office  of  the  clerk.     It  shall  be  gitinted,  only  in  a  case,  wheffJ 
the  court  would  gi'ant  it,  and  upon  the  same  terms ;  and  it  is  subject  to  the 
control  of  the  court. 

§  891.  Unless  the  interrogatories,  to  be  annexed  to  the  c(»nmission,  tie 
settled  by   consent  of  the   parties,   they  must   be  settled,   upon  notice 
by  a  judge  of  the  court,  or,  in  the  supreme  court,  by  the  county  judge  o( 
the  county,  where  the  action  is  triable,  as  pre8crit)ed  iu  the  geueral  ralefl  of  j 
practice. 

§  892.  The  inteirogatories,  when  settled,  must  be  annexed  to  the  comni^ 
sion.  Either  party  roust  be  allowed  to  insert  therein  any  question,  per^ 
nent  to  the  issue,  which  he  proposes.  Unless  the  parties  stipulate  It 
writing,  or  the  order  granting  the  commission  prescribes,  how  it  shall  be 
returned,  the  judge  must  endoi-se,  upon  the  commission,  the  proper  directiot 
for  that  purpose.  Unless  the  court  or  judge  thinks  proper  to  direct  it  to 
be  returned  by  an  agent,  it  must  be  returned  through  the  poet-office.  ^ 

§  893.  \am\l  1877.]     Where  an  issue  of  fact,  joined  in  an  action,  i« 
pending  in  the  supreme  court,  a  superior  city  court,  the  marine  court  of  the 
city  of  New  York,  or  a  county  court,  the  parties  may  stipulate,  in  writii^ 
or  the  court  to  which,  or  the  judge  to  whom  an  application  for  a  coraroit- 
sion  is  made,  may,  in  its  or  his  discretion,  direct,  in  the  order,  that  a  com- 
mission issue  without  written  interrogatories,  and  that  the  depositions  be 
taken  upon  oral  questions  ;  or  that  a  commission  issue,  to  take  the  deposi-    . 
tion  of  one  or  more  witnesses,  designated  in  the  order,  partly  upon  oral    } 
questions  and  partly  upon  written   interrogatories,  or  to  take  the  deposittoa    \ 
of  one  or  more  witnesses,  designated  in  the  order,  upon  oral  questions,  and 
one  or  more  witnesses,  designated  in  the  order,  upon  written  interrt^itorie*.    < 

§  894.  Where  an  issue  of  fact,  joined  in  an  action,  is  pending  in  cither 
of  the  courts  specified  in  the  last  section,  the  parties  may  stipuUU^ 
in  writing,  or  the  court,  or  a  judge  thereof,  or,  iu  the  supreme  court,  the 
county  judge  of  the  county  where  the  action  is  triable,  may.  in  its  or  hi* 
discretion,  upon  the  application  of  either  party,  and  upon  satisfactory  proofi 
by  affidavit,  that  one  or  more  witnesses,  not  within  the  SUite,  are  materM 
and  nei^ssary  in  the  prosecution  or  defence  of  the  action,  make  an  order, 
upon  sucii  terms  as  it  or  he  deems  proper,  directing  that  an  open  comoiie* 
8}on  issue,  or  that  depositions  be  taken,  as  prescribed  in  the  following  sec- 
t/ons  of  this  article. 
S  896,  [am*<f  1879.]     The  last  two  seclXoiia  we  tio\.  «vvv>^««^A»> '«>«* 
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adverse  party  is  an  iufantf  or  the  coiiiinittcc  of  a  person  jiidici.illy  de- 
red  to  be  iiicapjtble  of  niaimging  liisafTau's,  by  reason  of  lunaev,  idiocy, 
habitual  drunkennet^t* ;  or  where  the  te^<tinlony  is  to  be  taken  e)^e\^h(re 
in  in  tlie  United  States,  or  in  Canada.  Nor  can  the  applic^int  be 
imined  in  liis  own  behalf,  as  prescribed  in  those  sections,  except  by  con- 
it  of  the  parties. 

§  896.  Where  a  commission  is  issued,  to  take  testimony  without  written 
errogutories,  as  prescribed  in  section  eight  iiuudred  and  ninety-three  or 
rtioii  eight  hundred  and  ninety-four  of  this  act,  notice  of  tlie  lime  and 
ii.*e  of  Llie  examination  of  a  witnest*,  by  virtue  tlici'eof,  naming  tlie  wit- 
i-x,  must  be  served  us  prescribed  in  section  eight  hundred  and  ninety-nine 
this  act. 

§897.  An  open  commission  must  be  directed  to  one  or  more  peisoue, 
med  therein,  and  must  authorize  them,  or  any  one  oi  them,  to  exiunine 
y  witness  who  may  be  produced  by  either  party,  on  or  before  a  day  speci- 
d  therein,  upon  oral  questions  to  be  put  to  ihe  witness,  when  he  is  pro- 
ced  ;  to  take  and  certify  the  deposition  of  each  witness  so  examined  ;  and 
return  the  same,  and  the  commission,  immediately  alter  the  expii-ution  of 
3  time  limited  for  the  production  of  witnesses,  according  to  the  directions, 
^en  in  or  with  the  commission. 

g  898.  An  order,  directing  that  depositions  be  taken,  must  specify  the 
ae  witliin  which  thev  must  be  taken,  and  the  manner  in  which  thev  must 
returned.  It  may  also  contain  such  additional  directions,  not  inconsist- 
t  with  the  next  section,  with  respect  to  the  time  and  manner  of  giving 
tiee,  as  the  court  or  judge  deems  proper.  The  order  must  be  entered  in 
}  clerk's  office ;  and  a  certified  copy  thereof  must  be  annexed  to  each 
position,  or  set  of  depositions,  returned  as  prescribed  in  the  following 
^ions  of  this  article. 

§  899.  A  deposition  may  be  taken,  pursuant  to  such  an  order,  before  a 
rson  mutually  agreed  upon  by  the  parties,  or  a  chancellor,  or  a  judge  of 
»urt  of  record,  or  the  mayor  or  other  chief  inaffistrnte  of  a  city,  or  a  jus- 
e  of  the  peace  of  the  State  or  Territory,  where  the  witness  is  ;  who  is  not 
nisei  or  attorney  for  either  party,  and  would  not  be  disqualified,  by  lea.^on 
aflSnity  or  consanguinity  to  a  party,  or  interest  in  the  event,  from  serving 
R  juror  upon  the  trial  of  the  a'jtion,  within  the  State.  AViitttn  notice  of 
I  time  and  place  of  taking  a  deposition,  specifying  the  name  of  the  wit- 
is,  and  the  person  before  whom  it  will  be  taken,  must  be  served  by  the 
ty,  at  whose  instance  it  is  taken,  upon  the  attorney  for  the  adverse 
ty.  The  time  for  serving  such  a  notice  must  be,  at  least,  five  judicial 
s  before  the  deposition  is  taken ;  and  one  judicial  day,  in  addition,  for 
h  fifty  miles,  by  the  usual  route  of  travel,  between  the  residence  of  the 
>riiey  for  the  adverse  party,  and  the  place  where  the  deposition  is  lo  be 
en. 

,  900.  Upon  the  examination  of  a  witness,  without  written  interroga- 
es,  by  virtue  of  a  commission,  or  of  an  order*  to  take  depositions,  the 
imissioner,  or  the  person  before  whom  the  deposition   is  taken,  must 
5  down,  or  cacse  to  be  taken  down,  as  prescribed  in  the  next  section,  tlie 
stance  of  the  witness's  testimony  ;  unless  he  is  diiecied,  \u  i\\vi  cu\\\\\\\^- 
lor  the  order,  or  required  by  the  person  appearing  lov  e\l\\cY  \VA\'V^^VQ 
rt'wtlie  deposition  any  or  all  of  iho  questions  or  auavsHiVA,  wovvXiov   • 
I     Unless  tlie  commission  or  order  otiierwise  directs,  t\^e  \u*v<>im,  vvwo^^- 
yr  dther party,  may  aak  any  question,  which  he  deems  pvopov,  xi\i^v^^^ 
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witncps'^  nnswor  must  be  taken  Accordingly,  the  objections  thereto  being 
rcservt'il,  witliuiit  iu'ing  s{)efifieil  nt  the  lime  of  exiimiuatiun.  A  copf 
of  tills  >eitioii  mii«t  be  auiicxctJ  to  each  comnri^ioii  to  take  te^timouv  witb> 
out  uriitcii  interi'ogatoi-ies,  anU  to  each  ceitiiied  copy  of  an  order  tu  take  a 
deposition. 

§  901.  The  person,  to  whom  a  commission  is  directed,  or  before  whom  i 
deposit  ion  is  taken,  unless  otherivii;e  expressly  directed  in  the  comini:*8i(n, 
or  Ml  tiie  Older  for  taking  the  depositions,  must  execute  the  commission,  or 
the  onier,  us  follows  : 

1.  He  mu»t  publicly  administer,  to  each  witness  examined,  an  oath  or 
flffirniiuion  to  testily  the  truth,  the  whole  truth,  and  i.othing  but  the  trQth, 
as  to  the  matters  res|HH.*ting  which  the  witness  is  to  be  examined. 

2.  He  must  reduce  the  examination  of  each  witness  to  writing,  or  cauM 
it  to  l>e  reduced  to  writing,  by  u  disinterested  person.  After  it  has  been 
careiuily  read,  to  or  bv  the  witness,  it  must  be  subscribed  bv  the  witness. 

'6,  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or,  if  the  witDess,or 
other  person  having  it  in  his  custody,  docs  not  surrender  it,  a  copy  thereof, 
must  t)0  annexed  to  the  deposition  to  which  it  relates,  subscribed  by  the 
witness  proving  it,  and  numbcicd  or  otherwise  identified,  m  writing  there- 
upon, by  the  commissioner,  or  person  taking  the  deposition,  who  must  Bob* 
scribe  his  name  thereto. 

4.  The  commissioner,  or  person  taking  the  deposition,  must  snbecribe 
his  name  toeach  hall  sheet  of  the  deposition;  hemust  annex  ail  thedeposi* 
tions  and  exhibits  to  the  commission,  or  to  a  certiiicd  copy  of  the  order  for 
taking  the  deposition,  with  the  certificate  specified  in  the  next  section ;  and 
he  must  close  them  up  under  his  seal,  and  address  the  packet,  to  the  clerk 
of  the  court,  at  his  official  residence. 

5.  If  there  is  a  direction,  on  the  commission,  or  in  the  order,  to  retani 
the  same  through  the  post-ottice,  he  must  immediately  deposit  the  packet, 
so  addressed,  in  the  post-olHce,  and  pay  the  postage  thereon. 

ti.  If  there  is  a  direction,  on  tiie  coiumission,  or  in  the  order,  to  return 
the  same  by  an  agent  of  the  party,  at  whose  instance  it  was  issued  or  grant- 
ed, tlio  i)acket  so  addressed  must  be  delivered  to  the  agent. 

7.  Where  a  commission  is  directed  to  two  or  more  persons,  one  or  more 
of  them  may  execute  it,  as  prescribed  in  this  and  the  next  section. 

A  coi)y  of  this  and  of  the  next  section  must  be  annexed  to  each  commiS" 
sion,  or  order  lo  take  depositions,  authorized  by  this  article. 

v;  902.  The  commissioner  or  other  person,  before  whom  one   or  more 
depositions  are  taken,  must  subscribe,  and  annex  to  each  deposition,  a  cer* 
tilicaie,  substantially  in  the  following  form,  the  blanks  being  properly  tilled 
up  : 
'*  Slate  "  (or  "  Territorv  ")  "  of  "  ) 

"  County  "  (or  ''  parfsh  ")  "  of  "  \  ^^''' 

"  I,  ,  do  certify  that  ,  the  witness,  personally  *?■ 

pea  red  before  me  on   the  day  of  ,  at  o'clock 

in  the  noon,  at  the  ,  in  the  State"  (uv  "  Territory'') 

"  of  ,  and  alter  being  sworn  "  (or  "  affirmed,'*  as  the  c^ise  may 

be),  "  to  testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  did 
dei)oso  to  the  matters  contained  in  the  foiegoing  deposition,  and  did,  in  UiT 
presence,  subscribe  the  same,  and  indorsed  ihe  exhibits  annexed  thereto. 
AntJ  I  turthor  cortUy  that  1  have  subscribed  mv  name*  to  each  half-sheet 
tlwivot,  mul  to  each   exhibit.     And  \   luvlVwiv  c^ivuls  v\\\\\.  ^V, 

Pinrod  in  bchulf  of  the  ,  >md  v\ia\.  vivv«>i\^'\  Vo.\j«JwS 

of  the  " 
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§  903.  The  certificate,  specified  in  the  last  section,  is  a  sufficient  return 
to  a  cummidsion. 

g  904.  If  the  packet,  specified  in  section  nine  hundred  mid  one  of  this 
act,  is  delivered  to  an  agent,  he  must  deliver  it  to  the  deik,  to  whom  it  i8 
addressed,  or  to  a  judge  to  the  court,  either  of  whuu)  must  receivi'  and 
open  it,  upon  the  agent  making  affidavit,  tiiat  he  received  it  from  tlie  hands 
of  the  commi8t«ioner,  or  the  pei-son  wlio  took  the  deposition,  and  tliat  it  lias 
sot  been  opened  or  aliered,  since  he  so  received  it. 

§  905.  If  the  agent  is  dead,  or,  from  sickness  or  other  casualty,  is  un- 
able to  deliver  the  packet  personally,  as  prescribed  in  the  last  section,  it 
must  be  received,  by  the  clerk  or  judge,  from  the  hands  of  any  other  person, 
upoD  the  latter  making  an  affidavit,  that  lie  received  it  from  the  agent ; 
that  the  sgent  is  dei.d,  or  otherwise  unable  to  deliver  it ;  that  it  has  not 
been  opened  or  altered  since  he  received  it,  and  that  he  believes  that  it  has 
not  been  opened  or  altered,  since  it  came  from  the  hands  of  the  commis- 
sioner, or  the  person  who  took  the  deposition. 

§  906.  The  clerk  or  judge,  who  receives  and  opens  the  packet,  as  pre- 
scribed in  the  last  two  sectiona^  muse  indorse  thereupon,  and  sign,  a  note 
of  the  time  of  the  receipt  and  opening  thereof,  and  immediately  file  it  in 
tiie  office  of  the  clerk,  together  with  the  affidavit  of  the  person,  who  deliv- 
ered it  to  him. 

g  907.  If  the  packet  is  transmitted  through  the  post-office,  the  clerk,  to 
vhoin  it  is  addressed,  must  receive  it  from  the  post-office,  open  it,  indorse 
thereupon,  and  sign,  a  like  note  of  the  time  of  the  receipt  and  opening 
thereof,  and  immediately  file  it  in  his  office. 

g  908.  A  commission  may  issue,  or  an  order  to  take  depositions  may  be 
made,  by  consent,  in  a  case  where  either  may  be  directed  by  the  court  or  a 
judge,  as  prescribed  in  this  article.  On  filing  a  stipulation  to  that  effect, 
Bigned  by  the  attorneys  for  the  parties,  the  clerk  must  enter  an  order 
accordingly  ;  and  thereupon  the  attorney  for  the  party,  procuring  the  order, 
may  iiisen  in  the  commission,  or  indorse  upon  or  annex  to  it,  or  the  order, 
the  necessary  directions  for  the  execution  and  return  thereof,  according  to 
the  stipulation. 

§  909.  A  commission,  or  copy  of  an  order  to  take  depositions,  with  the 
certificates,  returns,  depositions,  and  exhibits  thereto  annexed,  must  remain 
unfile  in  the  office  of  the  clerk,  unless  otherwise  provided  by  the  stii>ula- 
tion  of  the  parties,  or  unless  the  court,  by  a  special  order,  directs  them  to 
be  filed  in  the  office  of  another  clerk.  They  are  always  o(>en  to  the  inspec- 
tion of  the  parties,  either  of  whom  is -entitled  to  a  copy  of  them,  or  of  any 
part  thereof,  on  payment  of  the  fees  allowed  by  law. 

p  910.  Where  it  appears,  by  affidavit,  that  a  deposition  has  been  im- 
pro|)erly  or  irregularly  taken  or  returned  ;  or  that  the  personal  attendance 
of  the  witness,  upon  the  trial,  could  have  been  procured,  with  due  diligence, 
by  n  subpoena ;  or  that  the  attorney  for  either  party  has  practiced  any 
fraud,  or  unfair  or  overreaching  conduct,  to  the  prejudice  of  the  adverse 
party,  in  the  course  of  the  proceeding  ;  an  order,  for  the  suppression  of  the 
deposition,  may  be  made  by  the  court,  upon  the  applicatioiv  ot  U\vi  \^\iv\.M 
a^rieved,  upon  notice  to  the  adverse  pnvty. 

§911.  A  deposition,  taken  and  returned  as  prescrU)ed  \i\  t\\\s  v\yWv\c,  <5« 
ati  exemplified  copy  thereof,  if  the  ov'igmul  is  filed  in  auot\\ev  cvjuwIn,  vavvs 
mess  h  is  suppressed  .13  prescribed  in  the   lust  section,  be  vevxd  u\  eNwievv 
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hy  either  party.  It  hai^  tiie  same  cifect,  aiid  no  other,  as  the  oral  testimony 
oi  t:it>  \vitiio>s  wdultl  have;  and  an  objection  to  the  competency  or  credi- 
biliiy  ot  I  lie  witiies^s,  or  to  tlie  relevancy,  or  substantial  competency,  of  a 
(liie>tiou  put  to  hhn,  or  of  iin  an.swer  given  by  hiin,  may  be  made,  as  if  the 
witiie>s  was  then  personally  examined,  and  without  being  noted  upon  the 
dt'iMisitiun. 

§  912.  Upvn  an  appUoation,  made  in  the  supreme  court,  a  superior  dij 
court,  tiic  luiirine  court  of  the  city  of  New  York,  or  a  county  court,  for  a 
coiiiiiiissioii  to  be  issued  to  a  foreign  country,  if  it  satisfactorily  appears,  by 
atKiiavit,  that  the  witness  does  not  understand  the  Euglish  language,  the 
order  for  the  commission  may,  in  the  discretion  of  the  court  or  judge,  direcl 
tiiat  wntten  interrogatories  annexed  thereto,  by  way  of  direct  and  cross* 
exaiiiiuution,  be  framed  in  the  English  language,  and  also  in  a  foreign 
language  ;  that  only  the  interrogatories  framed  in  the  foreign  language  be 
put  to  the  witness ;  and  that  his  answers  be  taken,  and  the  certificates  be 
made  out,  in  the  same  language.  Where  such  an  order  is  made,  it  ninit 
[>rovi(le  t  or  the  payment,  by  the  applicant,  to  the  adverse  party,  of  a  reason- 
able sum,  hxed  therein,  for  the  expense  of  procuring  the  interrogatories, in 
his  behalf,  to  be  translated.  The  judge,  who  settles  the  inten-ogatories, 
must  settle  them  in  the  foreign  language,  and  in  the  English  language; 
and,  for  that  purpose,  he  may  call  in  the  assistance  of  one  or  more  expertd, 
whose  comiMiusation  must  be  fixed  by  the  judge,  and  paid  by  the  applicant. 
Wlien  the  deposition  is  read  in  evidence,  it,  and  the  interrogatories,  must 
be  interpreted  into  the  Englis.i  language,  as  if  the  witness,  being  unable  to 
speak  I  he  English  language,  was  personally  present  and  testifying. 

§  913.  Letters  rogatory  may  be  issued  from  either  of  the  courts  specified 
in  tlie  last  section,  in  its  discretion,  in  a  case  where  a  commission  may  be 
issued,  as  prescribed  in  this  article,  upon  satisfactory  proof,  by  nffidavit, 
that  there  is  good  reason  to  believe,  that  the  ends  of  justice  will  be  betttf 
promoted  thereby,  than  by  the  issuing  of  a  commission ;  notwithstanding 
that  a  commission  can  be  executed,  in  the  country  to  which  they  are  sent. 
Letters  rogatory  can  be  issued  only  to  examine  one  or  more  witnesses,  upon 
wtb!tten  interrogatories,  annexed  thereto  ;  which  must  be  framed  and  settled, 
an  1  tlie  depositions  must  be  returned,  as  prescribed  in  this  article,  with  re- 
speut.  to  the  interrogatories  annexed  to  a  commission,  and  the  depositionf 
taken  thereunder. 

ARTICLE  THIRD. 
Depositions,  taken  within  the  State,  for  use  without  the  Statk. 

§  914.  In  what  cases  deposition  may  be  issued. 

taken.  $  918.  Justice  of  the  peace  may  sab 

015.  Sul)poena  to  witness.  poena. witness. 

9m.  Conienis  of  subpoena.  919.  Tukinf^und  return  of  doposilioi 

D17.  Sul^oena  when  no  commissio:!  is  920.  Penalty  for  not  appearing. 

§  914.  A  party  to  an  action,  suit,  or  special  proceeding,  civil  or  crimina 
pending  in  a  court  without  the  State,  either  in  the  United  States,  or  in 
fore'gn  country,  may  obtain,  in  the  manner  prescribed  in  this  article,  i\ 
testimony  of  a  witness  within  the  State,  to  be  used  in  the  action,  suit,  < 
spei'iai  proceeding. 

§  915,   Where  a  commission  to   take  testimony,  within  the   State,  hi 

/jeo/j  issued  from  the  court,  in  which  the  aclion,  »vv\X,  ov  *vvi\i\w\  vv^^'wi'^v 

i^  pending;  or  where  a  notice  has  been  jiivew,  ov  v\\\n  ov\\cv  \i\w:c^vVvw«^ 

^en  takeu,  tor  the  purpose  of  tak'ng  the  tcsUmoiiv,  x^'aV^uv  v\x<i  '^^iVfe, 
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u&nt  to  the  laws  of  the  State  or  country,  wlici*eiii  the  court  is  lornted,  or 
tuntuiiut  to  the  laws  of  the  United  Suites  if  it  is  a  court  of  the  riiited 
(tales;  the  commission,  notice,  or  other  pai>er,  autliorizing  tiie  testimony 
o  be  tiiken,  may  be  prest^nied,  in  behalf  of  tlie  party  desiring;  to  obtain  it, 
i>  a  justice  of  the  supreme  court,  or  a  county  judge,  witii  proof,  by  utlidavit, 
hat  tiie  testimony  of  the  witness  is  material  to  the  party.  The  jtul^^x  mii^t 
hci-eupon  issue  a  subpoena  to  the  witness,  connnanding  him  to  a[)pcar  hv- 
ure  the  commissioner  named  in  the  commission;  or  l>efore  a  commissioner, 
vithin  the  State,  for  the  State,  Territory,  or  foreign  country,  m  whicli  the 
lotiire  was  given,  or  tlie  pi-oceeding  taken  ;  or  liei'ore  the  ofliccr  designated 
n  the  commission,  notice,  or  otlier  paper,  by  iiis  title  of  office ;  at  a  time 
ind  place  speciiicd  iu  the  Bubpoeua,  to  testify  in  the  action,  suit,  or  si-ecial 
pi'ocet'diug. 

§  916.  Tiie  place,  where  the  witness  is  commanded  to  attend,  must  be 
withiu  the  county  iu  which  he  resides  or  sojounis ;  or,  if  it  is  in  another 
coQuty,  not  more  than  forty  miles  distance  from  his  residence,  or  the  place 
of  his  sojourn. 

§917.  [om'c?  1877.]  Where  an  acti<m,  suit,  or  special  pnK'eeding  is 
pendiug  in  a  court  of  another  Staio,  or  of  a  Territory,  or  of  the  United 
States,  and  proof  is  made,  by  aflidavit,  to  the  salisfactiou  of  a  justice  of 
the  supreme  court,  or  a  county  judge,  as  follows : 

1.  That  a  person,  residing  or  sojourning  within  the  state,  is  a  material 
*itne9.s  for  either  party. 

2.  That  a  commission,  to  take  the  testimony  of  the  witness,  has  not  been 
issued. 

8.  That,  according  to  the  course  and  practice  of  the  court,  in  which  the 
•ction,  suit,  or  special  proce<»ding  is  pendmg,  the  deposition  of  a  witness, 
taken  as  the  one  applied  for  is  required  to  be  taken,  is  authorized  to  be 
feceived  in  evidence  on  the  trial  or  hearing. 

The  judge  mu.st  issue  a  subpeena,  commanding  the  witness  to  appear 
Wore  him,  at  a  specified  time,  and  at  a  place  within  the  county  in  which  the 
witness  resides  or  sojourns,  to  testify  iu  the  action,  suit,  or  special  pro- 
ceeding. 

§918.  [ani'd  1877.]  Where  proof  is  made,  by  affidavit  or  otherwise,  to 
^e  satisfaction  of  a  justice  of  the  peace  : 

1.  That  a  civil  action,  suit,  or  special  proceeding  is  pending  in  a  court  of 
another  Slate,  or  of  a  Territory,  or  of  the  United  States. 

2.  That  a  pei*8on,  residing  or  sojourning  in  the  town  or  city,  in  which  the 
jostii^e  resides,  is  a  material  witness  for  either  party. 

3.  That  according  to  the  practice  of  the  court,  in  which  the  action,  suit, 
Of  special  proceeding  is  pending,  the  deposition  of  a  witness,  taken  as  the 
one  npplied  for  is  recjuired  to  be  taken,  is  authorized  to  be  received  iu  cvi- 
iJence  on  the  trial  or  hearing. 

Tiie  jnstic-e  roust  issue  a  subpcena,  commanding  the  witi:e8s  to  appear 
before  him,  at  a  specified  time,  and  at  a  place  within  the  town  or  city,  in 
vliich  the  witness  resides  or  sojourns,  to  testify  in  the  action,  suit  or  special 
p«K«ediiig. 

^  919.  The  officer  before  whom  a  witness  appears,  in  a  case  specified  in 
this  article,  must  takedown  his  testimony  in  writing;  and  must  cciiity  uud 
transmit  it  to  the  conrf,  in  nhhb   the  action,  suit,  or  special  \)Yocv.'vi*\\\v^\^ 
pendJo;e;  //*■  tJia  pmctwc  of  thnt  court  ivquiivti. 

§92a  A  person,  who  fnlls  to  appear,  at  the  time  luul  place  svoc\Vuh\  \tv  ». 
^i»f,  issued  as  prescribed  in  this  article,  and  duly  sewed  upow  \vv«v  \  o^ 
11 
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totcstiry;  or  to  subscrihc  his  deposition,  when  correctly  taken  down;ii 
liable  to  the  pcnahicii,  whicli  would  be  incurred  in  a  like  ca8e,ifhewii 
8ub])a.Miaed  tu  attend  the  trial  of  an  action  in  a  ju8tice*8  court;  and, for. 
thai  |jurpose,  tlic  ofiicer,  before  whom  he  is  required  to  appear,  posseaaei 
all  the  powers  of  a  justice  of  the  peace  upon  a  triaL 

TITLE  IV. 
DocumetUary  Evidence, 

Article  1.  Docnmcntary  evidence,  as  a  eubetitato  for  oral  testimony. 

"i.  J'ruof  of  u  document  executed  or  remaining  within  the  State. 
8.  Proof  of  ti  document  remaining  in   a   court   or  public  office  (tf  tlw 
Uulied  Sl^iteK,  or  executed  or  remalniug  without  the  State. 

ARTICLE  FIRST. 
Documentary  etidknce,  as  ▲  substitute  pob  orjll  testimomt. 

§  9^1.  Certain   official  certiflcatee,  evi-  {  9S6.  Affidavit  of    printer,  etc.,  evt- 

denco.  dence. 

IfcS.  (\Ttiflcate,  etc.,  on  file,  evidence.  927.  Id.;  of  servict' of  notice. 

9:;^1  No(ary  V  certificate,  evidence.  928.  Karria^  certiflciite,  evidence. 

924.  NoiuryV  nrotebt  and  uiemoran-  9i9.  Book    of    foreign   corporation ; 

dum  ;  wlien  evidence.  when  evidence. 

925.  Proof   of   i)re«>entment,  etc.,  of  980.  When  a  copy  thereof  ie  evidence. 

lorci};n  b\\\^.  981.  How  copy  to  be  verified. 

g  921.  Wliere  the  officer,  to  whom  the  legal  custody  of  a  paper  beloDgii 
eci'tities,  under  his  hand  and  official  seal,  that  he  has  made  diligent  examini* 
lion,  in  his  office,  for  the  paper,  and  that  it  cannot  be  lound,  the  certificate 
is  presumptive  evidence  of  the  facts  so  certified,  as  if  the  officer  |jeraeiudly 
testified  to  tlie  same. 

N^  922.  Where  a  puljlic  officer  is  required  or  authorized,  by  special  pro- 
vision  ol  l.iw,  to  malie  a  certificate  or  an  affidavit,  touching  an  act  pe^ 
formed  by  iiiin,  or  to  a  I'act  ascertained  by  him,  in  the  course  of  hid  ofiBciw 
duty  ;  and  to  file  or  deposit  it  in  n  public  office  of  the  State  ;  the  certifical* 
or  affidavit,  so  tiled  or  deposited,  or  an  exemplified  copy  thereof,  id  pre- 
snmj)tive  evidence  of  the  facts  therein  alleged,  except  where  the  effect 
theieof  is  declared  or  regulated,  by  special  provision  of  law. 

§923.  {mud  1877.]  The  certificate  of  a  notary  public  of  the  State, 
under  his  hand  and  seal  of  office,  of  the  presentment  by  him,  for  accept- 
iir.ce  or  payment,  or  of  the  protest,  for  non-acceptance  or  non-payment,  o' 
a  promissory  note  or  bill  of  excliange,  or  of  the  service  of  notice  thereof  oX 
a  party  to  tlic  note  or  bill;  specifying  the  mode  of  giving  the  notice,  th< 
reputetl  place  of  residence  of  the  party  to  whom  it  was  given,  and  the  post 
office  nearest  thereto  ;  is  presumptive  evidence  of  the  facts  certified,  unledi 
the  party,  against  whom  it  is  offered,  has  served  upon  the  adverne  pairty 
with  liis  pleading,  or,  witiiin  ten  days  after  joinder  of  an  issue  of  fact,  ai 
original  affidavit,  to  tiio  etfeci,  tlnirhehas  not  received  notice  of  non-accept 
ance,  or  of  non-payment  of  t)ie  note  or  bill.  A  verified  answer  is  not  BuflB 
cient  as  an  affidavit,  within  the  meaning  of  this  section. 

§  924.  In  case  of  the  deatii  or  insanity  of  a  notary  public  of  the  Stat€ 

or  of  his  absence  or  removal,  so  that  his  personal  attendance,  or  his  tc*i*ti 

niony,  cannot  be  procurcil,  in  any  mode  prescribed  \)\  law,  his  original  pn 

test,  nniier  Ins  Inind  and  official  seal,  the  genuineness  thereof  being  tirscdul 

prnvrd,    is  piv^ilinptive  evidence   ot    u   demaud  oV   «tv:v:v.»\\Vi\ueo,  or  of  pa) 

wc/if,  fhcrciii  srnteil ;  and  a  note  or  men\(w;\\\dv\u\,vviY^vnv\\\N  wvavV  v.>\  >i;\p.v 

Ijy  Jj/w,  .It  tlw  loot  of  a  ])roto>t,  or  in  u  rev;v\VAV  yv.'vl\>vcy  vA  vAWvA  -av:V.^,V 

by  hiw,  is  presumptive  evidence   t\nit  ;v  \^ol\ce  ol  uou-Accn^v^vv^^  '^^ 
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payment  was  sent  or  delivereil,  at  the  time,  and  in  the  manner,  stated  in 
the  note  or  menioniudum. 

§  925.  Proof  of  Lhe  pre:»entmeut,  for  acceptance  or  payment,  of  a  prom- 
ise >.'yn  >ti  oi-  bill  of  oxjhtiii;;«,  payable  in  another  State,  or  in  a  Terriioiv, 
or  foreign  country,  or  of  a  protest  of  the  note  or  bill,  for  non-acceptance,  or 
nonpayment,  or  of  the  service  of  notice  thereof,  on  a  party  to  tlie  note  or 
bill,  may  be  mude,  in  any  manner  authorized  by  the  laws  of  the  State, 
Temtorv,  or  county,  where  it  was  payable. 

• 

§  926.  [amUl  18T7.]  The  affidavit  of  the  printer  or  publisher  of  a 
newspaper,  published  within  the  State,  or  of  his  foreman  or  principal  cleik, 
showuig  the  publication  of  u  notice  or  other  advertisement,  authorized  or 
required,  by  a  law  of  the  State,  to  be  published  in  that  newspaper,  annexed 
to  a  printed  copy  of  the  notice  or  other  advertisement,  may  be  read 
in  eridence ;  and  is  presumptive  evidence  of  the  publication,  and,  also,  of 
the  matters  stated  therein,  showing  that  the  deponent  is  authorized  to  make 
the  affidavit.  But  this  sei-tion  does  not  apply  to  a  case,  where  the  affidavit 
h  lequired  by  law  to  be  filed,  unless  it  has  been  duly  filed  ;  or  to  a  case, 
whei-e  the  mode  ox  proving  a  publication  is  otherwise  specially  presciibed 
bj  law. 

§  927.  Where  it  is  necessary,  upon  the  trial  of  an  action,  to  prove  the 
service  of  a  notice,  an  affidavit,  showing  the  servic*e  to  have  been  made  by 
the  person  making  the  affidavit,  is  presumptive  evidence  of  the  service, 
upon  first  proving  that  he  is  dead  or  insaTie,  or  that  his  personal  attendance 
cannot  be  compelled,  with  due  diligence. 

§928.  [am*d  1879.]  An  original  certificate  of  a  marriage,  within  the 
State,  made  by  the  minister  or  magistrate  by  whom  it  was  soicmui/ed  ;  the 
original  entry  thereof,  made,  pursuant  to  law,  in  the  offiie  of  the  clerk  of  a 
city  or  town,  within  the  State  ;  or  a  copy  of  the  certificate,  or  of  the  entry, 
duly  certified,  is  presumptive  evidence  of  the  marriage. 

!  §  929.  Where  a  party  wishes  to  i)rove  an  act  or  transaction  of  a  foreign 
oorpomtion,  the  book  or  books  of  the  cori)oration  may  be  used  for  that 
purpose,  as  presumptive  evidence,  whether  any  or  all  of  the  parties  are  or 
ire  not  members  of  the  corporation. 

§  930.  If  an  original  book  is  not  produced  at  the  trial,  as  prescribed  in 
Ae  last  section,  a  copy  thereof,  or  an  entry  therein,  verified  as  prescribed 
in  the  next  section,  may  be  used,  with  like  effect  as  the  original  book  ; 
provided  that  the  pi\rty,  intending  to  use  the  copy,  gives  the  adverse  party 
tt  least  ten  days'  notice  of  his  intention,  specifying  briefly  the  nature  ot  the 
eridence  proposed  to  be  given.  But  this  and  the  next  section  do  not  apply, 
vliere  the  foreign  corporation  is  a  party  to  the  action,  and  seeks  to  prove 
its  own  act  or  transaction,  in  its  own  behalf. 

§  931.  The  copy  must  be  verified  by  the  deposition,  taken  as  prescribed 
by  law,  or  the  oral  testimoirr,  taken  at  the  trial,  of  the  person  wlio  made  it, 
or  of  a  person  who  has  examined  and  compared  it  with  the  original  book, 
or  the  entry  therein.     The  witness  must  testify  that  the  copy  produced  is 
correct ;  that  he  made  it,  or  compared  it  with  the  original ;  and  that  he 
then  knew  that  the  original  bi>ok  so  copied,  or  containinji;  the  entry,  was 
the  book  of  the  vorporathn ;  or  that  it  was  then  acknoN\\eOiv;v.'v\  Vo\\\\\\  \o 
hesac'/i,  by  an  oflicer  or  receiver  of  the  c-orpoijition,  or  u  pcvi^ou  \va\\\\^V\\< 
castoi/y  thereof,  naming  tlie  person   who  uuule  ihn  ackT\ow\evV;^uvov\v  v  v\v 
be  mast  spa^ify  where,  and  in  whose  custody,  the  origiua\  Nvas  lYv<iuV.^vV 
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ARTICLE   SECOND. 
Proof  of  a  Doccmknt,  exkcutkd  or  semiinino  wxthiv  thk  Stati. 

S  ffii.  SUttDiep.  flc;  how  proved.  §  967.  What  intjitramenu  maj  be  lo- 

Ai8.  i'upi(':>  or  rocordH  uiid  paiten  In  knowlcdged. 

r<'rtain  ofSceei.  prc^omptivi!  ov[-  988.  Jut^ticv's  docket  and  traiweripk 

(li'iicc.  evidence  ivefon  him. 

911.  Id.;   or  pni>crH  fili'd  with   town  989.  Tmiuicript  from  JQittice'tf  doekati 

clerk.  ovideucc  genenftily. 

035.  C'onw  yaiict>,  trlii'U  acknowledged,  940.  Other  proolor  prooeedingibefan 

or  recoid,  or  trHiu»cript  of  re-  ja»tice. 

cord,  ( \  idcuce.  941.  Charter,     ordinancefl,     etc.,    of 
U3G.  Such  evidence  may  be  rebutted.  cities  and  villages. 

§  932.  [am'd  1877.]  A  statute  or  joint  resolution,  passed  by  the  Legii- 
lutuie  ol  tlie  Siiiie,  may  bo  rciid  in  evidence  from  u  newspaper,  designated 
as  prescribed  Ijy  law,  to  publish  the  same,  until  six  months  after  the  clow 
of  the  8es;<ion  at  which  it  was  passed;  and  at  any  time,  from  a  yolums 
printed  under  tiie  direction  of  the  i<ecretai7  of  State. 

§  933.  [am'd  1879.]     A  copy  of  u  paper  filed,  kept,  entered,  or  record- 
ed, puisuant  to  law,  in  a  public  office  of  the  Stale,  the  officer  having  chargB 
of  which  l)u.o,  puisuant  to  law,  an  official  seal ;  or  with  the  clerk  of  a  coact 
of  the  State  ;  or  with  the  cletk  or  secretary  of  either  house  of  the  Legisla- 
ture, or  of  any  other  public  IkmIv  or  public  l>oard,  created  by  authority  of  a 
law  uf  the  State,  uud  having,  pursuant  to  law,  a  seal;  or  a  transcript  from 
a  record,  kept,  pursuant  to  law,  in  such  a  public  office,  or  by  such  a  derk 
or  secretary,  is  evidence,  ns  if  the  original  was  produced.     But  to  entitle  it 
to  be  used  in  evidence,  it  must  be  certified  by  the  clerk  of  the  court,  under 
his  hand  and  the  seal  of  the  court;  or  by  the  officer  having  the  custody  of 
the  original ;  or  his  deputy  or  clerk,  appointed  pursuant  to  law,  under  his 
official  seal  and  the  hand  ot  the  person  certifying,  or  by  the  presiding* offi- 
cer, secretary,  or  clerk  of  the  public  body  or  board,  appointed,  pursuant  to 
law,  under  his  hand,  and,  except  where  it  is  certified  by  the  clerk  or  secre- 
tary of  either  house  of  the  Legislature,  under  the  official  seal  of  the  body 
or  l>oard. 

§  934.  A  copy  of  a  paper  filed,  pursuant  to  law,  in  the  office  of  a  town 
clerk,  or  si  transcript  from  u  record  kept  therein,  pursuant  to  law,  ceitified 
by  the  town  clerk,  is  evidence,  with  like  effect  as  the  original. 

§  935.  A  conveyance,  acknowledged  or  proved,  and  certified  in  the  man- 
ner prescribed  by  law.  to  entitle  it  to  be  recorded  in  the  county  whenj  it  is 
offered,  is  evidence,  without  further  pixKif  thereof.  Except  as  otherwise 
specially  prescribed  by  luw,  the  record  of  a  conveyance,  duly  rei-orded, 
within  the  State,  or  a  iriiiscript  thereof,  duly  ceititied,  is  evidence,  with 
like  effect  as  the  original  conveyance. 

§  936.  The  certificate  of  the  acknowledgment,  or  of  the  proof  of  a  con- 
veyance, or  the  record,  or  the  transcript  ol  the  record,  of  such  a  ctmxeyance, 
is  not  conclusive;  and  it  may  be  rebutted,  and  the  effect  thereof  miy  be 
contested,  by  a  party  affected  thereby.  If  it  appears  that  the  proof  waa 
taken  upon  the  oath  t)f  an  interested  or  incompetent  witness,  the  convey, 
ance,  or  the  record  or  tran.^cript  thereof,  ^hall  not  he  received  in  evU 
doiiiv,  nn\))  its  <'.\<'fiition  is  esf.«l)li>hed  by  other  com\)eteiit  proof. 

i^  937.  Any  in.<trnni(  nf,  <'.\cept  u  pvom^sovv  \uAv,  a  VV\\\  oV  vxvWw^^^^w 
^  y.isl  in//  ntiiy  w  iickhowivil'TVi.l  or  proved,  nud  cevv\^v.>d,  \u  vW  wwvxvi^^ 
^n^scrf/jcd  by  iaiv  for  (aking  aud   certifying  v\ic  ackrvov-A^d^^voxxw^v  vxw 
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janc'e  of  real  property  ;  and  thereupon  it  is  evidence,  as  if  it  was 
!ice  of  real  property. 

The  docket-book  of  a  justice  of  the  peace,  within  the  State,  or  a 
thereof,  certified  by  him,  is  evidence  before  him,  of  any  matter 
y  lau'  to  be  entered  by  him  therein. 

A  transcript  from  the  docket-book  of  a  justii'e  of  the  peace. 
State,  subscribed  by  him,  and  authenticated,  by  a  ccrtiiicutti  of 
>f  tlie  county  in  which  the  justice  resides,  under  his  hand  and 
I,  to  the  effect,  that  the  person,  subscribing  he  trHUScript,  was, 
i  of  the  judgment  therein  mentioned,  a  justice  of  the  peace  of 
y ;  iiiid  that  the  clerk  is  acquainted  with  his  handwriting,  and 
ivea  that  the  signature  to  the  transcript  is  genuine  ;  is  evidence  of 
-  stated  in  the  transcript,  which  is  required  by  law  to  [be]  entered 
tice  in  his  docket-book. 

[am'd  1877.]  The  proceedings  in  an  action  brought,  or  a  spec^ial 
;  instituted,  before  a  justice  of  the  peace,  within  the  State,  may 
3ved  by  the  oath  of  the  justice.  In  cut«e  of  hi.s  death  or  absence, 
je  proved  by  the  original  minutes  of  the  proceedings,  kept  by 
lant  to  law,  accompauie<J  with  proof  of  his  handwriting  ;  or  by  a 
le  minutes,  sworn  to,  by  a  eoiupeteut  witness,  as  having  been 
with  the  original  entries,  with  proof  that  those  entries  were  in 
riting  of  the  justice. 

[am'd  1877.]  An  act,  ordinance,  resolution,  by-law,  rule  or  pro- 
the  common  council  of  a  city,  or  of  the  board  of  trustees  of  an 
ed  village,  or  of  a  board  of  supervisors,  within  the  State,  may  be 
ridence,  either  from  a  copy  thereof,  certified  by  the  city  clerk, 
rk,  clerk  of  the  common  council,  or  clerk  of  the  board  of  super- 
from  a  volume  printed  by  authority  of  the  common  council 
,  or  the  board  of  trustees  of  the  village,  or  the  board  of  super- 


ARTICLE   THIRD. 

A   DOCUMISMT,     REMAINING     IN     A   CoURT    OR    PUBLIO    OmCM    OV 

IE  United  States,  or  executed  ok  rkmaikino  without 

THE  State. 


ted  copies  of  laws  of  another 

te,  etc. 

ies   of   records    of    Uoited 

tea  courts. 

of  documents  on  file  in  do- 

tmcnts  of  United  Stutej^. 

)rd  of  bill   of   sale,  etc.,  of 

tfels. 

reyance  of  land  without  the 

te. 

iipiiflcation  of  record  of  con- 

ancc   of  land   without   the 

te. 


I  948.  Tmn^crlpt  of  docket,  etc.,  of  Jus- 
tico  of  adjoining  Sttite. 

949.  Id.;  how  aiitheutlcaied. 

950.  Oiher  proof. 

951.  Proof  may  1)C  rebutted. 

95d.  Capies  of  recordn  of  courts  of 
fort'i;;n  countries  ;  how  nuthen- 
ticated. 

958.  Other  proof. 

954.  Thit>  article  doe(«  not  declare  ef- 
fect of  record,  etc. 

965.  \ Repealed  18«7.J 

956.  Docnraents  from  foreign  conn- 
tries  ;  bow  authenticated. 


A  printed  copy  of  a  statute,  or  other  written  law,  of  another 
)f  a  Territory*,  of  a  foreign  country,  or  a  priuted*co[)y  of  a  proc- 
edict,  decree,  or  ordinance,  by  the  executive  power  \A\eveoi, «i«V!ir 
1  book  or  publication,  purpovtin^  or  proved  to  \ivivc  Y>ee\i  i^xiXi- 
tbe  authority  thereof,  or  proved    to  be  cornmoii\y    aCiiD\U<iA,  vi% 

the  existing  Jaw,  in  the  iudicial  tribunals  thereof ,  \a  pve9>\VKv\ 
1  of  the  statute,  ia»v,  prociamation,  edict,  decree,  or  ovdmww 
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Th»*  unwritten  or  conimon  law  of  another  State,  or  of  a  Territory,  or  of  a 
fortij^n  count  rv,  utay  In*  proved,  jis  ii  fact,  by  oral  evidence.  The  books  of 
M'po  IS  ot  rases,  adjuil^ed  in  tiie  courts  thereof,  must  uIao  l)e  admitted,  ai 
presumptive  evi«lenee  of  the  unwritten  or  (*onimon  law  thereof. 

i^  043.  A  coi>v  of  the  recu)r(i,  or  any  other  proceeding,  of  a  court  of  the  «■ 
Unite*!  States*,  is  evidence,  when  certified  by  the  clerk  or  officer,  in  whose 
custody  it  is  rctpiired  by  law  to  be. 

^  944.  [am'tl  1877  &  1870,]  A  copy  of  a  record  or  other  paper,  remain- 
ini^  in  a  departinent  of  the  government  of  the  United  States,  is  evidence, 
wlien  eertiiied  by  the  head,  or  acting  chief  officer,  for  the  time  being,  of 
iliat  (iepartuient ;  or  when  certititHl  by  the  officer  in  whose  charge  it  is,  pur- 
suant to  a  statute  of  the  United  States  or  otherwise  in  accordance  with  a 
statute  of  the  United  Siate;^,  relating  to  certifying  the  same.  The  record* 
of  the  observations  of  the  weather,  taken  Under  the  direction  of  the  signal 
service  ol'  the  United  States,  when  certified  by  the  officer  in  charge -thereof, 
at  the  place  where  tliey  wei*e  taken  and  are  kept,  is  presumptive  evidence 
of  the  mattei-s  of  fact  stated  therein. 

^  945.  The  record  of  a  bill  of  sale,  mortgage,  hypothecation,  or  convey- 
arue  of  a  vessel,  belonging  to  a  port  or  place,  within  the  Unitetl  States, 
recordeil  in  the  office  of  the  collector  of  customs,  where  the  vessel  is  regis- 
tejed  or  enrolled,  which  was  acknowledged  or  proved,  before  it  was  recoi"ded, 
in  like  manner  as  a  deed  to  be  recorded  within  the  State;  or  a trjinscript of 
such  a  record,  duly  certified  by  tiie  collector ;  is  evidence,  with  the  like 
cfFt  et  as  the  original. 

Jj  946.  A  "conveyance  of  real  property,  situated  without  the  State,  nc* 
knowledged,  or  pioved,  and  certified,  in  like  manner  asa  deed  to  be  recorded 
within  th«^  county  wherein  it  is  offered  in  evidence,  is  evidence,  without 
furtlier  proof  thereof,  as  if  it  related  to  real  property  situated  within  the 
State.  A  conveyance  of  real  property,  situated  within  another  Suite,  or  a 
Tenitorv  of  the  United  States,  which  has  been  duly  authenticated,  accord- 
ing  to  the  laws  of  that  State  or  Territory,  so  as  to  be  read  in  evidence  in  the 
courts  thereof,  is  evidence  in  like  manner. 

j^  947.  An  exemplification  of  the  record  of  a  conveyance  of  real  property 
situated  without  the  State,  and  within  the  United  States,  which  has  been 
recotded  in  tl»e  State  or  Teriitory,  where  the  real  property  is  situated,  pur- 
suant to  the  laws  thereof,  when  certified  under  the  hand  and  seal  of  the 
olfii-er,  having  the  custody  of  the  record,  is,  if  the  original  cannot  Im?  pro- 
duced, j)resuniptive  evidence  of  the  conveyance,  and  of  the  due  execution 
tliei'(M)f. 

^  948.  A  transcript  from  the  docket-book  of  n  justice  of  the  peace, 
within  an  adjoining  State,  ol  a  judgment  rendered  by  him;  a  transcript  of 
his  minutes  ot  the  proceedings  in  the  caUv<e,  previous  to  the  judgment ;  or 
of  an  execution  issued  liuM-eon  ;  or  of  the  retuiii  of  an  execution  ;  when 
sub>crihc(l  by  tlie  justice,  and  authenticated  as  prescribed  in  the  next  sec- 
tion, is  piesuniptive  evidence  of  his  jurisdiction  in  the  cause,  and  of  the 
niatleis  shown   by  the  transcript. 

ij  949.  Sucli  a  transcript  must   be  authenticated  by  a  certificate  of  the 

jusri(  e,  annexed  thereto,  to  the  effect,  that  it  is  in  all  respects  correct,  and 

that  he  had  juris<liction  o!  the  cause  ;  and  also  by  a  certificate  of  the  clerk 

or p/offionotiiry  of  the  county,  in  whicii  the  justice  resided  at  the  time  of 

remlorinf^  the  j//(iymeMf ,  under  his  band  v\\v\  \W  v-ovA  vA  \\\v:  \;q»\\\\,  vil  »iQ,\«- 

Wo/j  pJvas,  Ol-  other  county  court  ol  lUc  couul>f ,  xo  \.\\^i  vitt^itx.  \.\xti\.  SXwi  \«s.v 
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ibing  the  certificate  atcaclied  to  the  transcript,  was,  at  the  date 
ment,  a  justice  of  the  pence  of  that  county ;  and  that  the  signa- 

>  h  ill  his  own  handwriting. 

The  judgment  and  other  prooeedingB,  and  the  justiec^s  authority 
the  judgment,  may  also  be  proved,  by  the  production  of  the 
of  a  copy  of  a  judgment  or  other  pmceedinus ;  and  the  oral 
i  the  justice,  to  the  truth  and  correctness  thereof,  and  to  his 

>  render  the  judgment. 

'he  last  three  sections  do  not  prevent  the  introduction  of  evidence, 
rt  any  of  the  proof,  in  relation  to  the  validity  of  a  judgment 
•ified. 

i  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court  of  a 
titry,  is  evidence,  when  autiienticated  as  follows : 
)  attestation  of  the  clerk  of  the  court,  with  the  seal  of  the  court 
•f  the  officer  in  whose  custody  the  record  is  legally  kept,  under 
liis  office. 

ei  lificate  of  the  chief-judge  or  presiding  magistrate  of  the  court 
.,  that  the  person,  so  attesting  the  rccoiti,  is  the  clerk  of  the 
iiat  he  is  the  officer,  in  whose  custody  the  record  is  required  by 
3pt ;  and  that  his  signature  to  the  attestation  is  genuine. 
)  certificate,  under  the  great  or  principal  seal  of  tlie  government, 
2  authority  the  court  is  held,  of  the  Secretary  of  State,  or  other 
ig  the  custody  of  that  sent,  to  the  effect,  that  the  couit  is  duly 
specifying  jrenerally  .the  nature  of  its  jurisdiction  ;  and  that  the 
•f  the  chief-judge  or  presiding  magistrate,  to  the  certificate 
the  last  subdivision  is  gcnume. 

L  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court  of  a 
itry,  attested  by  the  seal  of  the  court,  in  which  it  remains,  must 
itted  in  evidence,  upon  due  proof  of  the  folio  ving  facta  : 
he  copy  offered  has  been  con)parcd  by  the  witness  with  the  origi- 
m  exact  transcript  of  the  whole  of  the  original, 
he  original  was,  when  the  copy  was  made,  in  the  custody  of  the 
court,  or  other  officer  legally  having  charge  of  it. 
he  attestation  is  genuine. 

am*d  1877.]  Nothing  in  this  article  is  to  be  construed,  as  declar- 
L't  of  a  record  or  other  judicial  proceeding  of  a  foreign  country, 
id,  so  as  to  be  evidence. 

R^ealed  1877.] 

im*d  1877.]  A  copy  of  a  patent,  record  or  other  document 
f  record  in  a  public  office  of  a  foreign  country,  certified  accord- 
orra  in  use  in   that  country,  is  evidence  wlien  authenticated  as 

5  certificate  under  the  hand  and  official  seal  of  a  commissioner 
y  the  governor  to  take  the  proof  or  acknowledgment  of  deeds 
itry,  to  the  eflfect  thai  the  patent,  record  or  document  is  of  record 
c  office,  and  that  the  copy  thereof  is  correct  and  certified  in  due 

•ertificate  under  the  hand  and  official   seal   of  t\\c  SecxetviT^  ol 
ed  to  that  of  the  commissioner,  to  the  same  effect  ua  ptes.cY\W^ 
ie  authenticHtion  of  the  cortiticnteof  such  a  commi*s\o\\eY,\ii\>^Tv 
to  be  recorded  within    the  State,     The  ceniticate  ot  \\\e  com- 
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mi  :yi(>ner,  thus  autlicnticatcd,  ia  presumptive  evidence  that  the  copy  of  tbe 
I>atoiit,  record  or  ducument  is  certified  according  to  the  form  in  use  in  the 
foreign  country. 

TITLE   V. 
JfUcellaneous  provutiana,  ] 

I  T^7.  Form  of  certlflcatep  to  copies,  etc.  stamped  ;  but  prix'ate  set]  not  : 

058.  ('crtificute  niUHt  be  fculco.  $  961.  Suirogtites,  clerks,  etc.,  toseirA  '-* 

9..U.  Qualificutioi)  of  Jast  section.  flle)>.  iind  to  certify,  etc 

OuO.  Public  or  corporate  seal  may  be  902.  Saving  ciaQse. 

■ 

g  957.  Where  a  transcript,  exemplification,  or  certified  copy  of  a  record 
or  otiu'r  t)aper,  is  declared  by  hiw  to  l)e  evidence,  and  special  provision  il 
not  made  lor  the  form  of  tlie  certificate,  in  the  particular  case,  the  perMm, 
autliori/cd  to  certify,  must  state,  in  his  certificate,  that  it  lias  been  coiii' 
pared  by  liini  with  the  original,  and  that  it  is  a  correct  transcript  therefrooii  _ 
and  of  tile  whole  of  the  original.  • 

§  958.  If  the  oflScer,  or  the  court,  body,  or  board,  in  whose  custody  «  ' 
original  paper,  specified  in  the  last  section,  is  required  to  be,  by  the  laws  of 
the  State,  or  of  another  State,  or  of  the  United  States,  or  of  a  Territoiy 
thereof,  or  of  a  foreign  country,  has,  pursuant  to  those  laws,  an  official  seal, 
the  certificate  must  be  attested  by  that  seal.  If  the  certificate  is  made  by 
the  clerk  of  a  county,  within  the  State,  it  must  be  attested  by  the  seal  of 
the  county. 

§  959.  [am^d  1877.]  The  last  section  does  not  require  the  seal  of  t 
court  to  be  affixed  to  a  certified  copy  of  an  order,  or  of  a  paper  tiled  tliew- 
in,  or  entry  niade,  where  the  copy  is  used  in  the  same  court,  or  before  vn 
oflirer  tlieieof ;  or,  in  the  supreme  court,  where  it  is  used  in  a  circuit  eourti 
or  a  court  of  oyer  and  terminer. 

^  960.  [am\l  1877.]  Where  a  seal  of  a  public  officer  or  of  a  corpon- 
tion  is  authorized  or  required  by  law,  it  may  be  impressed  directly  on  tin 

paper. 

^  961.  A  surrogate,  county  clerk,  register,  clerk  of  a  court,  or  other  pe^ 
son,  having  the  cUv^itody  of  the  records  or  other  papers  in  a   public  oflBc6i 
within  the  State,  must,  upon  request,  and  ufion  payment  of,  or  offer  tQ  ptti 
tjje  fees  allowed  by  law,  or,  if  no  fees  are  expressly  allowed  by  law,  fees  at 
the  rate  allowt-d  to  a  county  clerk  for  a  similar  service,  diligently  search  tli« 
files,  p  ipt'rs,  records,  and  doi'kets  in  his  office  ;  and  cither  make  one  Of 
more  transcripts  theretrom,  and   certify  to   the  correctness   thereof,  nnd  t9 
the  scarili,  or  certify  that  a  docnnient  or  paper,  of  which  the  custody  legally 
bcioMgs  to  him,  cannot  be  found.     If  he  ret  uses,  or  unreasonably  neglects 
or  delays,  to  inaki-  such  a  search,  or  to   furnish  suc!i  a  transcript  or  certifi- 
calf,  or  miUes  a  false  certificate,  he  is  guilty  of  a  misdemeanor. 

ij  962.  Nothing  in  title  fourth  of  t!iis  chapter  prevents  the  proof  oft 
fact,  act,  record,  proceeding,  docutuent,  or  other  paper  or  writing,  accord- 
ing to  the  rules  of  the  common  law,  or  by  any  other  competent  proof. 
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CHAPTER  X. 
TRIALS  ;  INCLUDING  JLTIORS  AND  JURIES. 
TLE     J. — Trials  oemeeallY;  includino  kxceptions  and  motion  for 

A    NEW    TRIAL. 

TLK  II. — Trials  without  a  jury. 

TLE  III. — Trial  jurors,  except  in  New  York  and  Kinos  counties  ; 
mode  of  selectino  them,  and  of  procuring  their  at- 
tendance. 

TLE  IV. — Trial  jurors  in  New  York  and  Kings  counties;  mode 
OF  selecting  them,  and  of  procuring  their  attend- 
ance. 

TLE    V. — Trial  by  jury. 

TLK  VI. — Miscellaneous   provisions;  including  those  relating  to 

EMBRACERY   AND   OTHER   ACTS   OF   MISCONDUCT. 

TITLE  L 

7Wa/«  generally  ;  including  exceptions  and  motion  for  a  new  trioL 

RicLE  1.  1^9069,  and  the  mode  of  trial  thereof. 
2.  The  place  of  trial. 
8.  Kzceptionp,  case,  and  motion  for  a  new  trial. 

ARTICLE  FIRST. 
Issues,  and  the  Mode  of  Trial  thereof. 

N8.  I<*nie8  defined,  different  kinds  of  $  972.  Tria]   of   the  remainder  of  the 

if^nes.  iKHiiofi. 

Ki.  When  is^ies  of  law  arise  ;  when  973.  [Mepealed  1877.] 

iMtaea  of  fuct  arise.  974.  Counterclaim  to  bo  deemed   an 

185.  Lmnes  to  be  jadicially  examined  action,    within    the    foregoing 

by  a  trial.  sections. 

K8.  Order  of  trial,  where  issues  of  975.  Immtiterial  issues   need  not   be 

law  and   of   fact  arise   in   the  tried. 

(tame  action.  976.  Wiiat  issues  to  be  tried  before 

W*.  Bat  coart  may  direct  the  order,  one   judge  :  regulation  of  trial 

etc..  of  disposition  of  the  issues.  in  the  supreme  court. 

HSb  What  issues  of  fact  arc  triable  977.  Notice  of  trial  and  note  of  ii^sne. 

bv  a  jury.  978.  Ordi-r  of  disposition  of  i8sue8  at 

ttD.  What  issaes  are  triable  by  the  a  jury  term. 

court.                                 •  979.  Id.:  when  a  jury  does  not  attend. 

W.  Order  for  trial  by  jury,  of  spe-  980.  Kitlier  party  may  bring  issue  to 

ciflc  questions  of  fact,  when  of  trial. 

ngfat.  981.  What  papers  to  be  fumiehed  on 

in.  Id.;  when  dlacretionary.  trial,  and  by  whom. 

§  W3.  The  issues,  treated  of  in  this  chapter,  are  those  only  which  are 
'nented  by  the  pleadings.  An  issue  arises  where  a  fact,  or  a  conclusion 
Haw,  is  maintained  by  one  party,  and  controverted  by  the  other.  Issues 
«  of  tiro  kinds  : 

1.  Of  laur ;  and 

2.  Of  fact. 

8  964.  An  irtsue  of  law  arises  only  upon  a  demurrer.  An  issue  of  fact 
ises,  in  either  of  the  followin;^  cnses: 

1.  Upon  a  denial,  contaiued  in  the  answer,  of  a  muteria)  aV\e^tiV\oi\  o\ 

9  complaint,  or  upon  an  allegaiwn,  coufained    in  the  uns^vrex,  l\\w\.  V\v^ 
wdanelMs  not  sueScieut  Jinowlodge  or   iiiformation   to   form  ft  beVv^i, 
wpect  to  a  matenaJ  allegation  of  the  coniplaint. 


2.  Upon  a  siniilnr  denml  or  iillegiitinri.  conuiiieii  in  tlio  reply,  wiili  re- 
pecc  lo  u  mnterinl  uUegHiiuii  of  tlje  Hna*'*'"- 

It.  UpoD  a  mnleri:il  Kllegnrioii  of  iieiv  malter,  coiimineii  in  tlu:  iDsHBt, 
not  requiilngK  raply ;  uuti'si  iD' iutne  of  tiiw  is>ciineil  Uinrfu)Jt)ii. 

4.  Lipon  u  miilerUl  nllegalion  of  new  inuttef,  cunlsiiieil  in  llie  rcplj'i 
Unless  Jill  i3iu«  6i  Jair  )&  ]<rined  thti)«<ipoii. 

§966.  [am'd  t»19.]  An  issue,  dtbvr  oflflw  or  ut  fnct.  must  b«  irM 
SB  prcBunbuii  in  itiia  i;lin|iipr,  uuIchs  U  is  Ji.sposed  o(  us  pi^cBcrlM 'u 
oliHpI.er  sixth  of  llils  act.     L.  I87D,  c.  S43. 

S  96S.  [am'rf  1  a77.]  Wl,cii-e  iin  iaaue  of  law  nnci  an  issue  of  fool  nri« 
ill  one  ut'iiijii,  the  issue  uf  law  miint  be  firai  dispuscd  of,  eii'epi  iiii  alba- 
irisa  preai-ribed  Id  the  next  section. 

.  §  967.  [tmVnsTT.J  A  separate  trial,  between  (ha  plaintiff  nnd  ooe  of 
moru  liefeucJiirLts,  of  some  or  hII  ot  ihe  issues  of  (net,  or  OHe  ICiul  of  i-UBW 
01'  ull  of  tlie  iiisnea  of  law.  or  a  elmnj^e  In  the  oriler  of  dispodrtfon  tit  lU 
Issaea,  nia^  b«  directed  bv  the  iviirr,  in  its  Jisereiion,  Siieh  «  dimliwl 
mav  be  given,  in  »D  order,  made  iipon  nalii.'e;  or,  except  •rliete  Hn  aplilln- 
tion  for  Bui'h  an  onler  has  been  denied,  it, may  be  ^vun.  by  tlie  jail^K  iHild. 
ing  till'  lerm,  where  those  iBiiues  are  I'cgiilailjr  upon  tlie  calendar  lor  lrt«l, 
either  with  or  without  the  entry  of  an  order. 

g  56S.  yam'il  ISTT.]  In  caeb  of  the  following  actifliiB,  ail  is^tuent  Wi 
mutit  be  Ii'ied  l>y  a  jury,  unless  a  jury  trial  is  waived,  oi'  a  referenre  'i 
directed : 

1.  An  action,  in  which  the  eomplHint  demands  judgment  furaeumvi 

2,  An  aeiioD  of  ejectment ;  for  di 
rei-DTer  u  chatie!. 

g  BG9.   An  issue  of  law,  in  any  a 
uot  ap^'ified  ill  the  last  section,  or 

ar  a  jury  trial  is  dlieeled. 

§910,  [nm'ti  1877.]  Where  a  parly  is  enlilled,  hv  the  CoiiatitiiMW 
by  express  provision  of  law,  to  a  tnul,  by  a  jury,  of  one  ur  iuiii«  iaraotf 
fact,  in  aa  nclion  not  spn^ified  in  section*  nine  iiiiudre<l  anil  Hitty-ei^'lil '^ 
this  act,  he  may  apply  upon  notice  lo  the  cuuii  lor  an  order,  iliivdhigil' 
the  queatioua,  arising  upon  tho>*  issues,  tn  b8  distinctly  nod  plaii ' 
lor  trial  aa.-ordingly.  Upon  the  bcariiiK  of  the  application,  the  e( 
CSU9G  tbe  issues,  lo  llie  trial  of  which,  by  a  jury,  ihe  party  is  enlltll-d,  W 
dlstinotly  and  plainly  ataled.  Tbe  sub-'ifqueul  proceedings  are  theaUW),!* 
where  questions,  aHsiiig  opon  the  issues,  iiie  slated  for  (rial  by  a  jwr,  ft' 
oaie  where  neither  party  can,  as  of  riglit,  leqiiiie  such  n  trial;  cietvttliit 
the  finding  of  ihn  jury,  upon  «Bch  question  so  slated,  is  eunclusiveililbl 
aetioi,  unlesa  tbe  verdict  >i  act  aride,  or  a  new  ti'  '  ' 

e  971.  [am\l  1S77.]  In  an  action,  where  a  puny  U  not  entiiHw' 
right,  to  a  trial  by  a  jury,  the  eourt  may,  in  its  disireiiun,  npuii  ilieiiffH- 
cation  of  eilber  party,  or  without  appliuation,  direct  thul  one  or  niureil*'" 
Ikitatif  fact,  arising  upaai  the  iwnos,  bo  (tied  by  a  juvy,  and  maywW 
those  questions  to  be  distinctlj  and  plaisly  aiated  for  trial  auuordiugly^ 

g  972.  [oniW  1877.J  If  the  qneBiiona,  direMed  to  I*  tried  by  a  jirj,  * 
prescribed  in  the  last  livo  sections,  do  not  t-mbiilce  nil  I  lie  issue*  uf  (icI* 
the  afClim,  the  reuwining  iasucs  of  fact  must  be  tried  by  tbe  eonrt,  or  hj« 
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i  978.  [Rfpetded  1871] 

§974.  [am'c/ 1877.]  Where  the  defendant  interposes  a  counterclaim, 
and  t^iereupon  demand^  an  afRrmative  judgment  against  the  plaintiff,  ihe 
mode  of  trial  of  an  issue  of  fact,  arising  tli^reupon,  is  the  same,  as  if  it 
arcMe  iu  an  action,  brought  by  the  defendant,  against  the  plaintiff,  for  the 
cause  of  action  stated  iu  tlie  counterclaim,  and  demanding  the  same  judg- 
ment. 

§  976.  Aq  issue,  the  disposition  of  which  is  not  necessary  to  enable  the 
court  to  render  the  appropriate  judgment,  is  not  required  to  be  tried. 

§  976.  An  issue  of  law,  or  an  issue  of  fact,  triable  by  a  jury  or  by  the 
court,  must  be  tried  at  a  term  held  by  one  judge  only,  except  as  otherwise 
prescribed  in  sei^tion  two  hundred  ninety-seven  of  this  act.  In  the  suprenie 
court,  an  issue  of  fact,  triable  by  a  jury,  must  be  tiied  in  the  circuit  court ; 
and  au  issue  of  fact,  triable  by  the  court,  or  an  issue  of  law,  may  be  tried 
in  the  circuit  court,  or  at  a  special  term  of  the  supreme  court,  as  prescribed 
in  the  general  rules  of  practice. 

t977  [am'd  1877  &  1882.]  At  any  time  after  the  joinder  of  issue,  nnd 
lut  fourteen  days  before  the  commencement  of  the  term,  either  party 
mav  serve  a  notice  of  trial.  The  party  serving  the  notice  must  file  with 
the  clerk  a  note  of  issue,  stating  the  title  of  the  action  ;  the  numos  of  the 
attorneys  ;  the  time  when  the  last  pleading  was  served  ;  the  nature  of  the 
iiuue,  whether  of  fact  or  of  law ;  and,  if  au  issue  of  fact,  whether  it  is  tri- 
able by  a  jiiry,  or  by  the  court,  without  a  jury.  The  note  of  issue  roust  be 
filed,  at  least  twelve  days  before  the  comTnencement  of  the  term.  The  clerk 
must  thereupon  enter  the  cause  upon  the  cnlendar,  a<vording  to  the  date  of 
the  issue.  The  clerk  must  prepare  the  calendar  and  have  the  ncces!?ary 
copies  ready  for  distribution  at  least  five  days  before  the  commencement  of 
Ihe  term.  In  the  city  and  county  of  New  York,  and  in  the  county  of  Kings, 
*here  a  party  has  served  a  notice  of  trial,  and  filed  a  note  of  issue,  for  a 
*«rm,  at  which  the  cause  is  not  tried,  it  is  not  necessary  for  him  to  serve  a 
lew  notice  of  trial,  or  file  a  new  note  of  issue  for  a  succeeding  term  ;  and 
the  action  must  remain  on  the  calendar  until  it  is  disposed  of. 

{f  978.  [anCd  1877.]  The  issues  on  the  calendar  must  be  arranged  bj 
the  clerk,  in  the  following  order : 

1.  Issues  of  fact. 

2.  issues  of  law. 

Where  a  jury  is  in  attendance,  the  issues  must  be  disposed  of  in  the 
"^e  order ;  unless,  for  the  convenience  of  parties,  or  the  dispatch  of  busi- 
''^  the  judge  holding  the  term  otherwise  directs. 

S  979.  Where  a  jury  is  not  in  attendance,  issues  of  law  have  a  prefer- 
^u%  over  issues  of  fact ;  unless  the  judge  holding  the  term  otherwise  di- 

§980.  f om'rf  1877.]  Either  party,  who  has  served  the  notice,  may 
"^oi^  the  issue  to  trial ;  and,  in  the  absence  of  the  adverse  party,  unless 
tbt  judge  holding  the  term,  for  good  cause,  otherwise  directs,  may  proceed 
••"iih  the  cause,  and  take  a  dismissal  of  the  complaint,  or  a  verdict,  tlecisiou, 
^judgment,  as  the  case  requires.  An  inquest,  for  want  of  an  affidavit  of 
^its,  cannot  be  taken  where  the  answer  is  verified. 

^  981.  Where  the  issue  is  brought  to  trial  by  the  plaintiff,  he  must  fur- 
k»li  the  court  with  copies  of  the  suuimons  and  pleadings,  Awd  ot  \\\c^  v^^^t^ 
( Aojr  has  been  mad*.     Whei'e  the  istjue  is  brought  to  Uu\\  \)^  v\\<^  (i^V^twV 


[•^  KliDaI(4.  pliics  of  Mai. 


rumiiknl 


■nt,  and  the  piaintiS  does  not  f  uraiab  [Itosc  pnperB,  tbe;  mast  be  rumiiknl 

b;  Ilia  (lelvii  till  lit. 

AATIULE  SECOND.  .ii^ 

Thk  Place  of  Tmif..  '^ 

I  983.  OrinlnacOonBlu  be  Iri^,  where       i  »97.  Wlie 

gSS.  Oiuer  ud . 

rhtraof  urate.  Iriiii. 

Wl.  O'BiT  Ketion-,  aecordtbg  to  the  88>,  B««:l  oT  onler  eliMging  pIMt  d 

realdgnci!  of  iho  partleB.  Lrinl. 

oat  diiKlgniiu:d,  MI.  Tlila  urMcle   npiilicalile  Mlf  M 

proceed  i  ngx^cren  [wn . 

g  982.  tuL'li  0/  llie  fallowiDg  actions  muxl  be  Iried  in  tlie  Miuiil/, 
ia  ivhiuh  tbtt  BUbjei't  o(  die  airtion,  or  vome  piirt  tbei'eof,  ia  titunleil:  auio 
tiou  ut'  ejet'tnuut ;  fur  tlie  jjiii'litloii  uf  reul  pi'operty  ;  lor  dower  ;  lu  tsw- 
oloi^i!  a  inungagc  upon  rval  pi-upvrty,  or  upon  u  uhiitvel  retil ;  to  wunpel  lAl . 
deteiiniaiitioli  of  n  claim  la  reni  prupertv ;  fur  waste;  fur  n  iiuidancei  or 
to  proinire  n  jiiilgmKiit,  direct!  n;:;  a  vunveranue  of  real  property  ;  aiidemT 
Otiier  Rctioii  to  recover,  or  10  proeare  a  jiidi^menl,  estiiblialiin};,  deterinlnil^ 
deGiiin^,  Forreittng,  iiiiiiuiliag,  or  otherwise  alftH^ting,  an  esCnie,  nglit,  tltMi 
lien,  or  utliur  iiiteiiwt,  ill  real  pn)|>«n5,or  a  olliitTci  real,  JitiC  nberc  alltbt 
real  pri>[ierti,  to  which  the  ai^tioii  relates,  le  sitlinlcd  without  tbu  StSKiOl 
acLiiin  iiiuKt  lie  tried,  an  preSLTibed  in  aeuliun  nine  bunilred  aud  eigbtV-fW  | 
of  ibH  utl.  ■  I 

g  983.  [am-d  1817.]    An  action   tor  c 
mu4l  be  tried  in  the  uuunty,  where  the  uniise 

1.  To  reccTer  a  penalty  or  forfeiture,  imposed  by  Blntuto,  exvept  IIhIi  • 
where  llie  uSuni.'e,  for  whith  it  is  impoaed,  was  coiniaitted  an  a  lake,rTVK  , 
or  otiier  atreuin  of  water,  siliiitted  in  two  or  more  counties,  llje  action  at} 
be  tried  in  any  county  iKirdering  ou  the  lake,  river,  or  Htream,  and  uppoilH 
to  tlie  plaL'e  where  the  offeaue  wot  committed. 

2.  A);iilii9t  a  public  officer,  ur  a  person  (ipeciall;  appointed  lo  eicouioll' 
duiiec,  for  an  act  done,  ia  virtue  of  till  olBce,  or  for  an  omiwtod  to.perfon* 

II  duly,  i  IK  id  cot  lo  his  office  ;  or  against  a  po^on,  u'bo  by  ibe  comiuinilV 
ill  llie  iiiil  ul  11  public  officer,  has  done  anything  tooching  his  dniJeB. 

'i.  To  icL'uver  a  chattel  di^truined,  or  damages  for  dislraiiiing  a  obaltil 
%  984.  An  action,  not  BpeclSed  in  the  last  two  aection?,  inaat  be  trieil  1° 
the  vouni},  in  whicb  one  of  the  parties  resided,  nt  ibe  comioenccnient  tbcR- 
of,  if  neitlii>r  oF  the  parlies  iheu  resided  in  Che  Slate,  it  may  be  irM  1° 
any  eounly,  which  the  plaintiS  deaignutes,  for  tbat  puipose,  iu  tlie  iHlt  <" 
the  complaint, 

g  986.  If  the  county,  designate  in  the  complaint,  as  the   place  of  "M 
is  not  the  proper  county,  tlie  lietioti  may  notwitht^tanding  be  tried  Ihmixj  , 
nnless  tlie  place  of  trial  Is  chnnged  to  the  proper  county,  upon  the  dsmw|'|  . 
of  the  defendant,  followed  by  Ibe  consent  of  the  plainlill,  or  the  onler  • 

g  966.  Where  the  defetidr.nt  demands  that  the  iction  be  tried  in  ll*|  J 
proper  county,  bis  attorney  must  i»erve  upon  the  plaintiH'B  attorney."'"'  I 
tlie  answer,  or  before  nervice  of  the  answer,  0  wiilten  demand  accotdi'i^.''  | 
Tin-  dviniiiiil  must  specify  the  county,  where  the  deFendaut  requires  thef'  , 
tUm  lo  be  Iritxl,      If  the  plnintiil'B  at.tAVii«j  iim  nut  serve  hia  writtia  OtV  a 
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:;hange,  as  proposed  by  the  defendant,  within  five  dajs  after 
e  demaind,  tbe  defendant's  attorney  may,  within  ten  duyfl  tbere- 
iiotioe  of  a  motion  to  change  the  place  of  trial. 

ie  conrt  may,  by  order,  change  the  place  of  trial,  in  either  of 
J  cases : 

the  county,  designated  for  that  purpose  in  the  complaint,  is 
er  county. 

there  is  reason  to  believe,  that  an  impartial  trial  cannot  be 
poper  county, 
tbe  convenience  of  witnesses,  and  the  ends  of  justice,  will  be 

the  cliange. 

m'^  1877.]  Where  the  place  of  trial  is  chanji^  to  another 
ubsequent  proceedings  shall  be  had  in  the  county  to  which  the 
ide,  the  same  us  if  it  had  been  designated  in  the  complaint,  as 
trial  ;  except  as  otherwise  dii'ected  by  the  court,  or  provided 
in  consent  of  tbe  partiec),  filed  with  tlie  clerk.  And  the  clerk 
r,  from  whicb  it  is  changed,  must  forthwith  deliver  to  the  clerk 
r,  to  which  it  is  changed,  all  papers  filed  in  the  action,  and  cer* 
of  all  minutes  and  entries  relating  tliereto,  which  must  be  filed, 
ecorded,  as  the  case  requires,  in  the  office  of  the  last-named 

m'd  1877.]  An  order  to  change  the  place  of  trial  takes  eflfect, 
ry  thereof,  in  the  office  of  the  clerk  of  the  county,  from  which 
trial  is  changed.  But  for  the  purposes  of  the  place  of  hearing 
iet  it  aside,  or  an  appeal  therefrom,  the  place  of  trial  is  deemed 

ni'd  1879.]     An  issue  of  law  may  be  tried  in  any  county, 

idicial  district  embracing  tiie  county  wherein  the  action  is  tria- 

>r  tbe  trial,  tbe  decision,  and  ail  other  papers  relating  to  the 

filed,  and  the  judgment  rendered  must  be  entered,  in  the  last 

y. 

lis  article  is  applicable  to  an  action  in  the  supreme  court 


ARTICLE  THIRD. 
INCEPTIONS,  Case,  and  Motion  for  a  New  Trial. 


rulings  may  be  excepted 

1  of  court  or  referee,  to 

upon  facts  may  be  ex- 

2d  to. 

und  how  exceptions  may 

iken,  after  cloise  of  trial 

)urt  or  referee. 

urine  tbe  trial,  or  upon 

rial  by  jnry. 

excepted  to;    bow  re- 
ed. 

when     necessary  ;    how 
3  aud  settled, 
appeal,  etc..  may  he  heard 
out  n  ca«e. 

,    for    new     tr'ia)    upon 
e*fi  mfnatee  ;  nppcal  from 
thereupon. 

d  bow  cxceptiouCf  taken 
«  Jnry  InaJ,  beard  at 


S  1001.  Motion  for  new  tiial  at  general 
term,  when  trial  was  by  court 
or  n-feree. 

1002.  When  motion  for  new  trial  to 

bu  made  at  special  term.  Re- 
Htrictioni*  thert^upou. 

1003.  Appl  cation    of   thin   article   to 

trialH  of  Hpeciflc  que!*tion8  by 
jury  ;  fper-  al  provitjiono  ap- 
phcable  thereto. 

1004.  Motion  for  new  hearing,  after 

trial  of  specific  questions  by 
a  referee. 

1005.  Final      judgment,      etc.,      not 

stayed,  by  motion  for  a  new 
trial.    Motion  may  be  YkftULid, 
afterward!*. 
1006.  When  exception   not  Vo  pTeiivi- 

dice  motion  lor  new  It\«l\. 
1007.  Noie»  of   lilenogvupUeT  maj  \>e 
treated    as    miuTitee    ot    \2t3A 
Jadge. 


174  EXCBPTIDIIB,  ETC.  f% 

§  992«  An  exception  may  be  taken  to  the  raling  of  the  coar 
ref(>rec\  upon  ti  quostiou  of  law,  ariaing  upon  the  trial  of  an  i8.«ue 
Except  as  prescribed  in  section  one  thousand  one  hundred  and  < 
this  uct,  uu  exception  cannot  be  tuken  to  a  ruling,  upon  a  question 
For  the  purposes  of  this  article,  a  trial  by  a  jury  is  I'egarded  an  coi 
until  the  verdict  is  reudered. 

i^  993.  Upon  the  trial  of  an  issue  of  fact  by  a  referee,  or  by  tl 
without  a  jury,  a  refusMl  to  make  any  finding  whatever,  upon  a  qu< 
fact,  where  u  request  to  find  thereupon  is  seasonably  made  by  eiih( 
or  A  finding  without  any  evidence  tending  to  sustain  it,  is  a  rulin| 
question  of  law,  within  the  meaning  of  the  last  section. 

§  994.  Where  an  issue  of  fact  is  tried  by  a  referee,  or  bv  th 
without  a  jury,  an  exception  to  a  ruling,  upon  a  question  of  law,  m^ 
the  cause  is  finally  submitted  must  be  taken,  by  filing  a  notice  of  tli 
tion  in  the  clerk's  office,  and  serving  a  copy  thereof  upon  the  attc 
the  adverse  party.  The  exception  may  be  so  taken,  at  any  time  hi 
expiration  of  ten  daiys  after  service,  upon  the  attorney  for  the  exce] 
a  copy  of  the  decision  of  the  court,  or  report  of  the  referee,  and  a 
notice  of  the  entry  of  judgment  thereupon.  If  the  notice  of  exc< 
filed  before  the  entry  of  final  judgment,  it  must  be  inserted  in  the  ju 
roll ;  if  afterwards,  it  must  be  annexed  to  the  judgment-roll.  I 
case,  it  cuuHtitutes  a  part  of  the  papers,  upon  which  an  appeal  f 
judgment  must  be  heard. 

§  995.  In  any  other  case,  an  exception  must  be  taken,  at  the  tir 
the  ruling  is  made,  unless  it  is  taken  to  the  charge  given  to  the  ; 
Which  case,  it  must  be  taken  before  the  jury  have  rendered  their 
It  must,  at  the  time  when  it  is  taken,  be  reduced  to  writing  by  th€ 
ant,  or  entered  in  the  mmutes. 

§  996.  A  ruling,  to  which  an  exception  is  taken,  as  prescribed  in 
four  sections,  can  be  reviewed  only  upon  an  appeal  from  the  judgm 
dered  after  the  trial ;  except  in  a  case,  where  it  is  expressly  presc 
law,  that  a  motion  for  a  new  trial  may  be  made  thereupon. 

^  997.  \<un'd  1877.]  Where  a  party  intends  to  appeal  from  a  j«i 
rendered  after  the  trial  of  an  issue  of  fact,  or  to  move  for  a  new 
sucij  an  issue,  he  must,  except  as  otherwise  prescribed  by  law,  maki 
and  procure  the  same  to  be  settled  and  signed,  by  the  judge  or  the 
by  or  before  whom  the  action  was  tried,  as  prescribed  in  the  gene 
of  practice  ;  or,  in  case  of  the  death  or  disability  of  the  judge  oi-  re 
such  manner  as  the  court  directs.  The  case  must  contain  so  muc 
evidence,  and  other  prowedings  upon  the  trial,  as  is  material  to  the  q 
to  be  rai.sed  thereby,  and  u\m>  the  exceptions  taken  by  the  party  ma 
case.  If  it  afterwards  be<M)nies  necessary  to  separate  the  excepti 
sc[»aration  may  be  made,  and  the  exceptions  may  be  stated,  with 
of  the  evidence  and  other  pro<'eedin<;s,  as  is  material  to  the  questioi 
by  them,  in  a  case,  prepared  and  settled,  as  directed  in  the  general 
practice  ;  or,  in  the  absence  of  directions  therein,  by  the  court,  upon 
It  is  not  necessary  to  state,  in  a  case,  that  «  finding  upon  the  fa 
ruling  U|)on  the  law,  w:is  mii<le,  \vli(»re  the  finding  or  ruli?ig  ap|)e 
x'lricc's  report,  or  in  the  decision  ol  tiie  court,  upon  a  trial  by  tl 
without  njan\ 

^'  998.  It  is  not  /it^cessnrv  to  ms\ke  s\  case,  U^t  l\\o  v^^n^<^^^  ^^  "" 
'Jen-  tiinl,  upon  the   iniiiutes   of   i\ie  jvidge,  nvV\o  vv«*\d*i^  ».x  >i 
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py;  uru])on  nn  nllej^ation  of  irrogulnrity,  or  KiirpriM^  ;  or  uhori'  a  party 
iotiiids  to  appeal  fi*oni  a  jud^inoiU  onUMVil  ii^Kin  a  ivfortHi'^^  n.'poi  t,  or  a 
dediiuii  of  tliti  court  upou  a  trial,  without  a  jury,  and  to  roly  only  upon  fx- 
eeptioiis,  taken  as  prescribed  iu  Bectiou  uiuu  Iiundi-cd  and  ninety-tour  of 

liii  act. 

§  999.  The  judge,  presiding  at  a  trail  by  a  jury,  may,  in  his  discretion, 
•tcitiin  n  motion,  made  u|)on  his  minutes,  tit  the  snme  term,  to  set  asi«lo 
jheTcnlict  and  grunt  a  now  trial,  upon  exceptions;  or  Ix'caus**  tlic  venlict 
B/oiexccisivij  or  ii\^utTicient  damages  ;  or  otherwise  eoutraiT  to  the  evi- 
dcure,  ur  contrary  to  law.  If  an  api>eal  Ib  taken  fi-oni  the  orJer,  made 
upon  titc  motion,  it  must  be  heard,  upon  a  case,  pi-epared  and  i(ottlcd  in  the 
H^ul  njauner. 

§1000.  [ani'd  1&82.]  Upon  the  Application  of  a  party  who  has  taken 
one  or  uioie  exceptions,  the  judge,  pre^iding  at  a  trial  by  a  jury,  may  in  his 
tfisiTCtion,  nt  uny  time  during  the  same  term,  direct  an  order  to  he  entered, 
tbu  the  exceptions  so  taken  be  heard,  in  the  iirst  instance,  at  the  gi-nertil 
erm;  and  that  judgment  [upon  the  verdict]  l>e  suspended  in  the  mean 
ime.  At  any  tinic  before  the  hearing  of  tho  i^xce]>tic)ns,  t!ie  order  may  Ik^ 
srukcd,  or  modified,  upon  notice,  in  court  or  out  of  court,  by  the  judge 
bo  made  it;  cr  it  may  be  set  aside  for  iri'egularity,  by  the  court,  at  any 
!rm  tiiereof.  Cnlesa  it  is  no  revoked  or  8ct  aside,  the  exceptijns  must  be 
mvd  upon  a  motion  for  a  new  trial,  whi-.-h  must  lie  decidt^d  by  tho  genoral 
nn.  The  motion  is  deemed  to  have  been  made  when  tho  order  was  giant- 
! ;  und  either  party  may  notice  it  for  hearing  at  the  general  term  upou  the 
iceptions. 

§  1001.  Wliere  the  decision  or  report,  rendered  upon  the  trial  of  nn 
»ue  of  fact  by  the  court,  without  a  jury,  or  by  a  referee,  <lirects  an  inter- 
•iitory  judgment  to  be  entered;  and  further  ])rocecdings  mupt  be  taken, 
fore  the  court,  or  a  judge  thereof,  or  a  nifcree,  before  a  final  jnd.iinn'iit 
Q  be  entered;  amotion  for  anew  trial,  upon  one  or  more  exceptions, 
ly  be  made  at  the  general  term,  after  the  entry  of  the  intorloiutrnv  jiulg- 
'ut,  and  l>eforc  the  commencement  of  the  hearing  directed  tlu'rein.  Tiio 
Qe  within  w!;ich  the  party  rr.ust  except,  for  that  purpose,  to  a  rulini^  of 
»',  made,  upon  such  a  trial,  by  the  judge  or  the  referee,  after  the  close  of 
e  testimony,  is  ten  days  after  service  of  a  co|)y  of  the  decision  or  report, 
d  notice  of  the  entry  of  the  interlocutory  judgmeni  thereupon. 

§  1002.  [am\l  1884.]  In  a  cnse  not  specified  in  tho  la?t  three  sections, 
njotion  for  a  new  trial  must,  in  the  Iirst  instance,  ho  heard  and  doijiKd 
the  siMJcial  term  ;  but  whei^e  it  is  founde<l  upc^n  an  allega;ion  of  crro",  in 
Sliding  of  fact,  or  ruling  upon  the  law,  made  by  tiie  judge  upon  the  tiial 
cannot  be  made  unless  notice  therefor  be  given  before  the  oxpiiation  of 
L' time  within  which  an  appeal  can  be  taken  from  the  jmlguiont,  ami  it 
nnot  be  heard  at  a  special  t?rm  held  by  another  jud^e,  unless  the  juilge 
10  presi<lcd  at  the  trial  is  dead,  or  his  term  of  ollice  lias  expiiod,  or  he 
ecially  directs  the  motion  to  be  heard  before  another  j.nlge.  And  a  trial 
a  referee  cannot  be  reviewed  by  a  motion  for  a  new  trial,  founded  upon 
eh  an  allegation,  except  in  a  case  specified  in  the  last  section. 

^1003.  The  provisions  of  this  nrticlo,   relating  to  t\ic  VYv)CA^.vit\\i\Vk^  \.o 
riow  a  trial    hv  a  jury,  arc  uppIicsibJo   to   the   trial,  by  i\  yary,  vA*  owvj  o^ 
re  flftficiflc  questions  of  fnct,  nrisjiifr  nnon  the  issues,  iu  i\u  acv'xow  Vy^aXAo-, 
ho  court     nut,  except  in  n  c.h-o  sp«>(im.fj  in  si-fiion  u\im>  WuAyv  A  \^\\\v\\ 
itfofttiia  ac%  a  new  trial  may  bo  planted,  as  to  some  ol  tUc  »^v\vi^Wo\\s 
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so  tried,  and  refnsed  *s  !□  the  others;  Riid  an  eiTor,  In  theadmiEsioniir 
eiulosiou  of  cvidenee,  or  in  any  mhuT  rniingor  direction  of  ihc  jiid^o.  "I™ 
the  ti'ml,  Jfny,  in  tho  discretion  of  Ibe  i.'oni't  wlitvii  reriewa  it,  lie  Jisn- 
((arded ;  H  that  conrt  is  of  opinioii,  tlmt  eiibjtKntiul  Juatice  Joes  nut  nutan 
that  n  ticw  triiil  stionid  be  grunted.  Where  the  judge,  who  presided  at  liw 
trial,  neither  cDtertaina  n  motion  for  a  now  trial,  nor  dircuta  eic^liont, 
taken  at  ttio  trial,  to  be  heard  at  tha  general  term,  a  roolion  for  a  new  trill 
con  be  made  onlj  at  the  tcnti,  where  the  motiou  for  fioui  judgment  ia  mulf^ 
or  tlio  remnlning  issues  of  fact  are  tried,  as  the  cose  requires. 

§  1004.  In  an  notion  triable  bj  tho  court,  where  o  reference  han  bSM 
made,  to  report  upon  one  or  move  specific  questions"  ot  fnet,  idvolved  in  Ihi 
issue,  :t  motion  [ur  a  new  bearing  maj  bo  nmdo  nt  a  special!  term,  ni  Mi}' 
time  before  the  heariag  of  n  niotlDH  for  final  judgement,  or  the  trial  ol  !M 
remuitiiiig  isBues  of  fact.  The  motion  must  be  made  upon  affiduvit!<,  tinleat 
the  court,  or  B  Judge  thereof,  direuta  a  case  to  bo  prepared  and  neltled. 

^  1006.  Tho  entrj  of  final  judjnnent,  and  the  aubseqneat  proceeding  to 
uollect  or  otherwise  enforce  it,  are  not  Btujed  b.v  an  exception,  tha  prepui- 
tioD  or  settli'meut  of  a  case,  or  a  motion  for  a  iiew  trial,  unless  an  urdiir  M 
such  B  etay  ia  procured  atid  served  ;  and  tlic  (iMvy,  colleotion,  or  other  «i>- 
forcement  of  a  judgment  dees  not  prejudice  a  subsequent  motion  for  i  W 
trial.  Where  a  new  li-ial  is  granted,  the  court  lany  direct,  and  enforce  roii- 
tntion,  as  where  judgment  is  rcTersed  upon  repeoL 

%  1006.  The  takiiig  of  an  exception,  upon  a  trial  hy  a  jurv,  or  the  !l)l^ 
ment  thereof  tii  a,  csk,  ns  prescribed  in  this  article,  does  not  prejudice  > 
iDotian  for  n  nciv  trial,  on  the  grotmd  that  the  verdiirt  was  contrary  to  en- 
dence  ;  but  such  a  motion  ma;  be  made,  before  or  after  the  heariDg  a'  ti^ 
eicoplion;  or.  in  the  diseretiou  of  the  court  before  which  the  exctpliM i" 
beard,  at  tha  time  of  tbe  hooiing. 

§1007.  [ant'd  1883  &  1884.]  The  notes  of  an  official  slenognplier,  or 
asitiatnnt  atcnogrnpher.  taken  at  a  tiinl,  when  written  out  at  length  ou]'  ^ 
treated,  in  the  dietretion  of  the  judge,  ns  minutes  of  the  judge  upon  W 
tiial  for  the  purposes  of  this  article^  When,  hy  provision  of  I".  ' 
jtistlce  of  the  supreme  court  of  this  slate,  hy  Ills  order,  in  writing,  io^ 
entered  In  a  county  clerk's  olSce  In  the  judicial  distrJcE  of  said  Justin  i4^ 
portions  the  stenographer's  salnrj  amongthe  several  counties  of  raid  jvlt 
cial  district,  orrequirea  the  duplication  of  nnv  stenographic  notes  l»*ctii» 
said  judicial  district,  no  notice  of  the  application  for  said  order  aliiill  ^' 
adjudged  neceasarv  upon  any  board  ot  suporvisors  in  aaid  judicial  dislit* 
and  Ibe  liability  for  compenantion  for  such  services  shall  be  deemed  B^ 
upon  the  pciformance  ot  the  work. 

TITLB   IL 

IVialt  wifAouf  a. jury. 

.1  hy  Jury  waived,  action       I  1014.  Proceraings wberethniifMrt* 
ft  botrimibyihacourt.  Is  for   trial   of   part  Of  *" 

._._.  _...    I);  ■  -      "-         -'-  - 

UIO.  Ucrlsic 


1009.  Triol  by  juc.v;  tiow  woived.  lesnoi. 


lalon  nnou  trial  by  the  court,  1016.  Coqipalfory  reference  "j«f 
..hen  toTieOled;  coniequence  QoeBllona  Incideiitall J «*««(■ 

offailoiB.  ]Oia.BefQreeb|.l>aBWara. 

1011.  BerercDce    by  consent;    when  1017.  Witutem  innj  lie  eubnoMti 

■ndbuwtmide.  1018.  Gpncral    pavKn  □!    a  TKftirt 

lOia  Qnnliflonllou  of  tno  last  section.  ii|>on  AUial. 

■  "  ■  jiupulsory  rclurenci:  for  trial  1019.  Rofurca's  rtport :  wboa  to  " 
of />aneB;iu    what  cases  it  ini»1e.  CDn»rquuncL-ut  Iiildrt- 

nwy  lie  nude.  WS.  'DwiiilD  or  other  iornaMd  *"*" 
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aijres.  ffferoo  to  dotermfno  partiru- 

1021.  Decifriou  of  court  <'r  report  of  litruiieKiions. 

rcforuc,  upon  trial  of  dumnr-       %  1021.  Qnjilincjiiions  of  a  rrfi'n-o. 

rer.  10rJ5.  fcit-verul  rvfcnwi*  may  be  n\>- 
1022  Id.;  npon   trial   of    the    whole  pointMl. 

issue  of  f;;ct.  1020.  I^rcKfodings  rj-giilatcd  where 
1028.  Parties   may   require   conrt  or  thci-o  uic  hcvcful  ri'fcri'c:*. 

§  1C03.  l^am'^d  1877.]  In  an  action  triable  by  a  jury,  if  the  parties 
live  the  trial  by  a  jury,  of  the  issue  of  fact,  the  action  must  l)c  tricil  l)y 
e  court  without  a  jury  ;  unless  a  reference  is  direete<l,  in  a  case  proK'ril)cd 
'  law.  But  such  an  action,  other  than  to  recover  damages  for  brench  of 
contract,  cannot  Ikj  tried  by  the  court,  without  a  jury,  unless  the  jud^o, 
lesiding  at  the  term  where  it  is  brought  on  for  trial,  assents  to  such  a  tri- 
.  Uis  refusal  so  to  assent  annuls  a  waiver,  made  as  prescribeil  in  sut)di- 
sion  second,  third,  or  fourth  of  the  next  section. 

§  1009.  \am'd  1877.]  A  party  may  waive  his  right  to  the  trial  of  tlie 
sue  of  fact,  by  a  jury,  in  any  of  the  following  modes  : 

1.  By  failing  to  api>car  at  the  trial. 

2.  By  filing  with  the  clerk  a  written  waiver,  signed  by  the  attorney  for 
e  party. 

3.  By  an  oral  consent  in  open  court,  entered  in  the  minutes. 

4.  By  moving  the  trial  of  the  action,  without  a  jury  ;  or.  if  the  adverse 
irty  so  moves  it,  by  failing  to  claim  a  trial  by  a  jury,  before  the  production 

any  evidence  upon  the  trial. 

g  1010.  Upon  a  trial,  by  the  court,  of  an  issue  of  fact  or  of  law,  its  de- 
sion,  iu  writing,  must  be  filed,  in  tiie  clerk's  office,  within  twenty  days 
^tcr  the  final  adjournment  of  the  term,  where  the  issue  was  tried.     If  it 

not  so  fihjd,  either  party  may  move,  at  a  special!  term,  for  a  new  trial 
30U  that  ground.  If  tlie  decision  had  not  been  filed,  when  the  motion  is 
3ard,  the  court  must  make  an  order  for  a  new  trial,  cither  absolutely,  or 
oicss  it  is  filed,  within  a  time  specified  iu  the  order.  If  an  order  lor  a 
ew  trial  is  made,  or  a  contingent  order  for  a  new  trial  becomes  absolute, 
le  costs  of  the  former  trial  abide  the  event. 

§  1011.  [ani'd  1879.J  Except  in  a  case  specified  in  the  next  section,  the 
hole  issue,  or  any  of  the  issues  in  an  action,  either  of  fact  or  of  law,  must 
e  referred,  upon  the  consent  of  the  parties,  manifested  by  a  written  stipu- 
itwn,  signed  by  their  attorneys,  and  filed  with  the  clerk.  Where  the  stij)- 
ktion  docs  not  name  the  referee,  he  may  be  designated  by  the  court,  on 
Mtion  of  either  party.  Where  the  stipulation  names  the  referee,  the  clerk 
lost  enter  an  order,  of  course,  referring  the  issue  or  issues  for  trial,  to 
wt  person  only.     If  the  referee  named  in  a  stipulation  refuses  to  serve,  or 

a.  new  trial  of  an  action  tried  by  a  ixjferee  so  named  is  granted,  the  court 
»ust  appoint  another  referee,  unless  the  stipulation  expressly  provides 
therwise. 

§  1012.  But  a  reference  shall  not  be  made,  of  course,  upon  the  consent 
f  the  parties,  iu  an  action  to  annul  the  marriage,  or  for  a  divorce  or  a  sepa- 
ilion ;  or  an  action  against  a  corporation,  to  obtain  a  dissolution  thereof, 
te  appoint menb-ttf  a  receiver  of  its  prr-pcrty,  or  the  distribution  of  its 
roperty,  unless  it  is  brought  by  the  Attorney-General ;  or  an  action 
herehi  a  defendant,  to  bo  affected  by  the  result  of  the  tviv\\,  i*  'aw  \\\V^k\\\.. 
I  a  case  specified  in  this  scctioii,  where  the  p:irtics  consent  lo  a  vv}lev*i\\v;«i^ 
le  court  may,  in  its  discretion^  gnmt  or  refufe  a  reference  *,  avvOi,  wXwivvi  «. 
bereave  is  granted^  the  court  must  dosi<^ni\to  the  lef^jrce. 

JOJS,  Tbe  court  mar,  of  its  own   motion,  or  upon  t\ie  app\\c?vl\OYv  c 
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aitUer  pnrt]',  without  the  consent  oF  the  other^  direct  a  trial  of  the  isBoea  oF 
fufi,  by  11  iDfecPL',  wl]«ru  Uiu  liiol  will  reqmru  llje  exouiiuuliuii  ul  a  liiii" 
accmiiil,  oil  eithei'  bUu,  niiit  will  not  I'cqiiire  tbe  cicdf  ion  nf  ilifOi'ult  '.\i» 
liaaa  ut  ijiiv.  In  ad  ni'tloii,  triable  hv  the  court,  wliliout  u  jurj,  a  ivIeKiK« 
lariy  1)6  made,  na  proscrilied  in  tliiit  BBulioo,  to  deciJe  llie  wUolt  isnus,  or 
nii^  of  the  issues ;  or  tu  lepurt  ihe  rctuna'B  liuding,  upon  one  Qt  '""t 
dpeuMu  qui'stiuns  nC  fai't,  inmlecd  in  the  issue. 

^  lOli.  Wiier«  n  refcrunuc  is  made,  at  prescribed  in  tbe  last  seoliaiii  to 
reiiori  upon  a  epei'JBL'  question  of  fnct,  iiivolvcil  in  tlie  issue,  uiil  Ihe  d«»^ 
milmllou  uf  uRe  or  more  other  ie-^uos  ia  ii«»esiirv,  in  order  to  cniibln  itw 
Cijiirt  10  rundor  judgnient,  lliey  mnal  be  tried,  either  before  or  al'arlht 
ding  of  tlie  report,  aa  Iho  I'ourt  tllrcuts,  Dud  eitlicr  by  u  jury,  ur  br  llie 
court,  wiihoui  u  jury  iia  tlie  isise  rcquiroa.  WIkpb  they  are  tried  hv  ■  ja(j, 
appliuutioll  For  judgment  must  be  mnile  upon  the  vcrdii-t  and  the  report. 

g  1015.  The  court  may  likeirlse,  of  its  ovn  motion,  or  upon  the  np[illci- 
tion  of  either  party,  wilbout  tlin  eonsent  of  the  otiicr,  direitt  a  rcftircDCf  ui 
Iftlie  an  aewunl,  und  wpiort  to  the  court  theteon,  cither  with  or  without  liiB 
.  toaiiniony,  after  interlocutory  or  fiiiid  judgmeui,  or  wiioitr  it  is  necemiiirjr  lu 
do  so,  fur  the  InfonBilrion  ot  (he  eourt ;  and  nt»o  totWttrrmmB  mid  roporl 
UpOD  n  (]lii;Btk)u  of  fuel,  iirlemg  in  any  stugo  of  the  ui'tion,  upon  a  moiiM, 
w  ntlierwlse,  exeepi  upon  the  pleudlngs. 

§  1016.  A  referee,  appointed  as  prescribed  iii  either  of  the  for^Pg 
!>cctloiis  nf  ihl»  title,  inunt,  before  prourediiig  to  lieiir  the  toetimiviT,  iH 
nwrtni  faithfully  und  faii-ly  to  try  the  issiws,  nv  io  determine  llie  queblinm 
ref^'cd  tt  him,  its  lite  case  requires,  and  to  tiiidce  n  jiiat  and  IrUe  ntKKt, 
aiJcoitlint!  to  tlvB  best  of  his  tinderslandiug.  The  oath  miy  be  ndaiinisiiirM  ' 
by  an  utEcer  flpeciSed  In  section  eijiht  hundred  and  forty-tno  of  ltiiiKt> 
But  vrhera  nil  the  parties,  whose  imerests  will  bo  nSccted  by  Ihe  result,  «< 
of  nge,  and  present,  in  person  or  by  attorney,  they  may  eipresaJy  waive  llw 
referee's  oath,  Tlie  waiver  lOay  he  lua^e  by  written  BtlpiilalloD,  or  omMj. 
If  it  h  onii,  it  must  be  entered  In  the  referee's  minutes. 

^■^  1017.  A  wiliiess  may  be  BubpiEnaed  to  aiiend  before  a  referee,  ij"- 
pointed  aa  pi-o^cribeil  in  either  of  the  foregoing  ecctioua  uf  this  tilir, » 
tejlifj,  and,  in  a  pi'oper  unae,  to  bring  nith  hid  a  book,  Joculuenl,  or  ollwt 
paper,  aa  upon  a  trial  by  the  court, 

^  1018.  Tlie  ti-Itit.  by  a  referee,  of  an  l9suo  of  fjci,  or  of  an  [seue  af  ll*i 
must  tie  brouBht  on  upon  lilic  notice,  and  conducted  in  like  manner,  and  iM 
papers  to  bo  fiinushed  thereupon  are  the  aamo,  and  nra  furalslioil  in  b\it 
maiinei-,  ait  wbem  the  trial  is  by  tho  court,  without  a  Jury.  The  ttl^» 
cxeri^iWB,  upon  such  a  trial,  the  aamo  power  aa  the  court,  to  gnmt  adjnira' 
meiits,  to  preservu  order,  and  punish  llie  violation  thereof.  Upon  tlie  cW 
of  all  mnu  of  fact,  Ibe  referee  e Here jaea  a] ao  (heEanieponerna  (licuvurl,io 
allou'  iiiiiendmcnts  to  the  Riimuione,  op  io  the  (ileadiiigs ;  \o  compel  iM 
Hiteniiftiicu  ri(  ft  wiinesa  by  nttncliment  i  and  to  piinUli  o  witness  for  a  c» 
ii'iiipt  of  oaurt.  for  uoii-ailcndnnee.  or  retuaul  to  be  aworn,  or  1o  leUHf 
Upon  the  trial  of  on  [seue  of  law,  the  refcreo  excrclBeg  thti  aafna  poM"* 
llie  I'ourl.  1(1  permit  a  party  in  fault  la  plead  anew  or  amend  i  to  direpi  **  ,■ 
Rcdim  to  bo  divided  Niio  two  or  more  aelions;  to  award  costs,  am' 
wisii  ro  di^'|"lS8  uf  any  question,  arishis  from  the  deeiaion  of  life! 
fcrred  to  liiiit.  The  powers,  conferred  by  this  section,  ui*  exercised  iCi-M 
manner,  und  ujion   Iilic  terms,  aa  elraihir  powers  ufc  exercised  bj  the*^ 
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^  1019.  [fun'd  1882.]  Upon  tho  trinl  by  a  referee,  of  an  issue  of  fiu't,  or 
an  issue  of  law,  ur  where  a  reference  is  made  as  prcicrilie  1  in  t:o<-ti()ii  one 
thousand  and  lit'tecii  of  tliis  ai-t,  his  written  report  ninst  be  either  iilod  u  it!i 
tlie  clerk,  or  deiiverod  to  the  attorney  for  om?  of  the  par lic.^*^  within  ^i\ty 
diiys  from  the  time  wlicn  the  cause  or  matter  is  finally  Huhniitted,  oilicrvvii^if 
eitlicr  party  may,  l»eforc.  it  is  filed  or  delivered,  serve  a  notice  upon  the 
attorney  for  the  adver.«ie  party,  that  he  elects  to  end  the  reference.  In  such 
ac:ise  the  action  must  thenceforth  proceed  as  if  the  reference  had  not  hrcn 
dirc<.ted,  and  the  referee  is  not  entitled  to  any  fees. 

§  1020.  Where  the  trouble,  treble,  or  other  increased  damai;es  are  jriven 
by  etu'.ute,  the  decision  of  the  court,  or  the  report  of  the  referee,  must 
6[)CL'if\'  th  .sum  awarded  as  single  damages,  and  direct  judgment  f«)r  the 
increased  damages. 

§  1021.  [am*<l  1870.]  The  decision  of  the  court,  or  the  report  of  a  referee 
Dpoii  the  iriiil  of  a  demurrer,  nuist  direct  the  final  or  interlocutory  judi^nient 
to  be  entered  thereupon.  Wiiere  it  directs  an  niterlocutory  judjrnicnt, 
Willi  leave  to  the  party  in  fault  to  plead  anev  or  junenil,  or  perniiiiiiij^  the 
actioa  to  be  divided  into  two  or  more  actions,  and  no  other  issue  itMiiains 
to  be  di.^posed  of,  it  may  also  direct  the  final  judgment  to  be  entered  if  the 
party  iu  fault  fails  to  comply  with  any  of  the  directions  given  or  terms 
imposed. 

§1022.  [a/>i'c/ 1 877.]  The  decision  of  the  court,  or  the  re|)ort  of  the 
referee,  upou  the  trial  of  the  whole  issue  of  fact,  nnist  state  .separately  the 
facts  found,  and  the  conclusions  of  law  ;  and  it  nmst  direct  the  judpjnicnt,  to 
be  entered  thereupon.  In  an  actiim  where  the  costs  arc  in  the  discretion  of 
tite  court,  the  decision  or  report  must  award  or  deny  costs ;  an<I,  if  it 
awards  costs,  it  must  designate  the  party  to  whom  costs,  to  be  taxed,  are 
awarded. 

§  1023.  Before  the  cause  is  finally  submitted  to  the  court  or  the  referee, 
erwithin  such  time  afterwards,  and  before  the  decision  or  report  isreniicrcd, 
as  the  court  or  referee  allows,  the  attorney  for  either  party  may  submit, 
in  writing,  a  statement  of  the  facts,  which  he  deems  established  by  the  evi- 
den(.*e,  and  of  the  rulings  upon  questions  of  law,  which  he  desires  the  court 
or  the  referee  to  make.  The  statenicnt  nmst  be  in  the  form  of  distinct 
propositions  of  law,  or  of  fact,  or  both,  separately  stated ;  each  of  which 
must  be  numbered,  and  so  prepared,  with  respect  to  its  length,  and  the  suij- 
ject  and  phraseology  thereof,  that  the  court  or  referee  may  conveniently 
pars  upon  it.  At  or  before  the  time,  when  the  decision  or  rei)ort  is  ren- 
dered, the  court  or  the  referee  must  note,  in  the  margin  of  the  statement,  the 
BUDDcr  in  which  each  proposition  has  been  disposed  of,  and  must  either  file, 
or  return  to  the  attorney,  the  atatcment  thus  noted;  but  an  omission  so  to 
dodoes  not  attect  the  validity  of  tho  decision  or  report. 

J  1024.  A  referee,  appointed  by  the  court,  nmst  be  free  from  all  just 
objections;  and  no  person  shall  be  so  appointed,  to  whom  all  the  paities 
object,  except  in  an  action  to  annul  a  marriage,  or  foi-  a  divorce,  or  a  s(^pa- 
nition.  A  judge  cannot  be  appointed  a  referee,  in  an  action  brou>j:ht  in 
the  court,  of  which  he  is  a  judge,  except  by  the  written  consent  of  the 
pirties  ;  and  in  that  case  he  cannot  receive  any  compensation  as  referee. 

§  1025.  Where  the  court  Is  authorized  to  appoint  a  reloreo,\\  m^A\\\\ 
its  fliM'n'tlon,  appoint  either  one  or  three.     And  wh(;re  a  rotoveuce  \^^  wx^vivi 
br  consent  of  the  parties,  they  pinr  aoJevt  any  number  of  voiovees,  awA  e^.- 
tedlu/r  Rye. 
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§  1026.  Where  the  reference  is  to  more  thnn  one  referee,  all  most  met 
togotticr,  and  hear  all  tbo  allcj^itioiis  and  proofs  of  the  parties;  but 
majority  may  appoint  a  time  and  phiee  for  the  trial,  decide  any  qaestio 
w  liich  arises  upon  the  trial,  nfgu  a  report,  or  settle  a  case.  Either  of  thei 
may  administer  an  oath  to  a  witness ;  and  a  mHJority  of  those  present,  i 
a  time  and  place  appointed  for  the  trial,  may  adjourn  the  trial  to  a  futof 
day. 

TITLE  III. 

Tnal  jurorSj  except  in  New   York  and  Kings  couniiest :  mode  of  9dedu\ 

tJiem^  and  of  procuring  t/ieir  altendnnce. 

Article  1.  QnaliflcatloiiB  and  exemptions  of  trial  jurors. 

2.  Mode  of   i>electiii^.  druwiiig,  und  procuring  the  attendance  of  trif 

jurors?,  in  ordinary  cases. 
8.  Mode  of  striking  and  procuring  a  special  jury,  and  of  procorifig 

foreign  jury. 
4.  Penalties  for  non-attendance. 

ARTICLE  FIRST. 

Qualifications  and  Exehption  of  Trial  Jurors. 

%  1027.  QuatiflcatioDS  of  trial  jurors.  tain  cases. 

10-^.  Additional  provision  respecting  $  1032.  When  juror  to    be  dl8Gbai|B 

proiHirty  quulifl.-ations.  from  serving. 

1029.  Certain  public  ofllcers  disquali-  1033.  When  iaror  to  be  excused  firoi 

fied.  scrvfus. 

1030.  Persons  entitled  to  claim   ex-  1031.  Application  of  this  artidP,  i 

emption  from  service.  respects  New  York  aud  Kill 

1031.  Evidence  of  exemption  in  cer-  counties. 

§  1027.  In  order  to  be  qualified  to  serve,  as  a  trial  juror,  in  a  court  a 
record,  a  person  must  be : 

1.  A  male  citizen  of  tiie  United  States,  and  a  resident  of  the  county, 

2.  Not  less  than  twenty-one,  or  more  than  sixty  years  of  age. 

3.  Assessed,  for  personal  property,  belonging  to  him,  in  his  own  ri^ 
to  the  amount  of  two  hundred  and  fifty  dollai-s ;  or  the  owner  of  a  freehd 
estate  in  real  property,  situated  in  the  county,  belonging  to  him  in  his  o* 
right,  of  the  value  of  one  hundred  and  fifty  dollars  ;  or  the  husband  of 
woman  who  is  the  owner  of  a  like  freehold  estate,  belonging  to  her,  in  h 
own  right. 

4.  In  the  possession  of  his  natural  faculties,  and  not  infirm  or  decrei^l 
6.  Free  from  all  legal  exceptions ;  of  fair  character  ;  of  approved  int< 

rity  ;  of  sound  judgment ;  and  well  informed. 

§  1028.  But  a  person  who  was  assessed,  on  the  last  assessment-roU 
the  town,  for  land  in  his  possession,  held  under  a  contract  for  the  purchi 
thereof,  upon  which  improvements,  owned  by  Iiim,  have  been  made,  to  1 
value  of  one  hundred  and  fifty  dollars,  is  (lualified  to  ser\'e  as  a  tr 
juror,  although  he  does  not  possess  either  of  the  qualifications  specif 
in  subdivision  third  of  the  last  section,  if  he  is  qualified  in  every  otl 
respect. 

§  1029.  Each  of  the  following  officers  is  disqualified  to  serve  as  a  ti 
juror : 

1.  The   Governor;    the   Lieutenant-Governor;    the   Governor's  prif 

secretary. 

i?.   TJio  Secretnry  of  State;  the  Comptroller;  the  State  Treasurer; 

Attorner-Gcncval ;  thc^VdiQ  Engineer  al\dt^\\Tvo.yoY\\\C;vx^\\\\Cl\i\»L\x\\"^\^^ 

nti  Inspector  of  State  Prisons  ;  a  Cana\  Avpraxaex  ;  W^e^  ^vxv^\\Tv\.»ivijivs.\ 

J'ub/jc  Instruction ;    the  Superintendenl  ot  t\\c   \iwuV.  Y^^v^xvux^xnx 
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ident  of  the  Insnranoe  Department;  and  the  deputy  of  ench 

;cificd  in  this  sulidi vision. 

■rnber  of  the  Legislature,  during  the  session  of  the  house,  of  which 

fmber. 

dge  of  a  court  of  record,  or  a  suiTogate. 

eriff,  under-sheriff,  or  deputy-sheriff. 

cleric  or  deputy-cleric  of  u  court  of  record. 

.  [am*d  1879  k  18S3.]  Each  of  the  following  persons,  although 

s  entitled  to  exemption  from  service  as  a  trial  juror,  upon  his  claim- 

tion  therefrom : 

irgyman,  or  a  minister  of  any  religion  officiating  as  such,  and  not 

any  other  calling. 

siUent  officer  of,  or  an  attendant,  aissintant,  teacher,  or  other  per- 

;ly  employed  in  a  State  asylum  for  lunatics,   idiots  or  habitual 

• 

Hgent  or  warden  of  a  State  prison,  t\\e  keeper  of  a  county  jail,  or 
ictually  employed  in  a  State  prison  or  county  juil. 
'aeticing  physician  or  surgeon  having  patients  requiring  his  daily 
&\  attention. 

ttomey  or  counselor  at  law  regularly  engaged  in  the  practice  of 
a  means  of  livelihood. 
Dfessor  or  teacher  in  a  college  or  academy. 

rson  actually,  employed  in  a  glass,  cotton,  linen,  woolen  or  iron 
ring  company,  by  the  year,  month  or  seuson. 
perintendent,  engineer,  or  collector  on  a  canal,  atitliorized  by  the 
t  State,  which  is  actually  constructed  and  navigated, 
istsr  engineer,  assistant  engineer,  or  fireman,  actually  employed 
am  vessel,  making  regular  trips. 

uperinteudent,  conductor,  or  engineer,  employed  by  a  railroad 
other  than  a  street  railroad  company,  or  an  operator  or  assistant 
employed  by  a  telegraph  company,  who  is  uctuully  doing  duty  In 
»r  along  the  railroad  or  telegraph  lino  of  the  company,  by  which 
oved. 

officer,  non-commissioned  officer,  musician  or  private  of  the  na. 
'd  of  the  State,  performing  military  duty,  or  a  person  who  has 
rably  discharged  from  the  national  guard,  after  live  years  service 
opacity. 

►erson  who  has  been  honorably  discharged  from  tho  military 
he  State,  after  seven  years  faithful  service  therein.  But  in  order 
I  person  to  exemption,  under  this  subdivision,  his  service  must 
performed  before  the  twenty-third  day  of  April,  eighteen  huii- 
ixty-two,  either  as  a  general  or  staff  officer,  or  as  an  officer,  non- 
Qed  officer,  musician  or  private  in  a  uniformed  battalion,  com- 
roop  of  the  militia  of  tho  State,  nr.d  armed,  uniformed  and 
ccording  to  law ;  or  a  portion  thereof,  during  tliat  period  and  in 
ity,  and  iho  remainder  since  the  twenty-thirvl  day  of  April,  eight- 
ed  and  sixty-two,  as  a  member  of   the  national    guard  of  the 

lembcr  of  a  fire  company  or  fire  department  duly  organized  ac- 
law  of  the  State  and  perfonninpr  his  duties  therein;  or  a  person 
faithfulJj  Borving  jSvc  successive  years  in  sucli  a  ftve  com^aw^ 
\rtment,  has  been  honorably  d/»'c/iarp^cd  therefrom. 
tJy  L'eeasod  engineer  of  steam   boilers,  actually    empVoN^Oi  ^^ 
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lA.  A  pon*on  otlierwi^e  s]MM.'iuIIy  exempted  by  law.  i 

>^  1031.  Tilt;  evidcni'e  of  tlie  right  to  cxonaptioii.  as  prescribed  in  the  ^ 
last  st't'ti(»ii,  is  Hs  follows: 

1.  rii<l«'r  s\il)ilivision  second  thereof,  the  certificate  of  the  superinteod- 
cut,  or  otluM-  pnnci[)al  officer  of  the  usvhiiii. 

2.  Undor  suhdivisioii  third  ihei-eof,  the  certificate  of  the  warden,  or  otber 
principal  ofiicer,  of  the  State  prison,  or  the  nlieriff  of  the  county,  as  the  , 
case  ivipiire.-. 

8.  Under  subdivision  cl^ventli  thereof,  wliere  the  applicant  is  a  non>oonh 
niissioiicd  oificcr,  musician,  or  private,  in  a  company  or  troop  of  the  U* 
tionai  guard,  tiie  certificate  of  the  commanding  oflicer  of  the  L^ouipauy  oe 
troop,  iiccompanied  with  proof,  by  affidavit,  of  the  genuiuenesd  of  the  ag' 
naiure  iliereto. 

4.  Under  the  last  clause  of  subdivision  eleventh,  or  under  subdivision 
twelfth  thereof,  in  the  discretion  of  the  court,  the  discharge  of  the  per- 
son from  military  service,  if  it  shows  tlie  facts  entitling  huo  to  exemp- 
ticm. 

5.  Under  the  first  clause  of  sulMlivi&ion  thirteenth  thereof,  whei^  the 
applicant  is  under  the  rank  of  foreman,  the  certificate  of  the  foieinao,  or 
other  chief  (»fiicer,  of  the  company,  to  whicli  the  applicant  belongs,  acitNiH 
])anic(i  with  proof,  by  affidavit,  of  the  genuineness  of  the  signatuie  thereto 

0.  Un<k'r  the  last  clause  of  subdivision  thirteenth  thereof,  the  certifi- 
cate of  the  chief  engineer  of  the  fire  depnitiueut  of  the  city  or  village^ 
where  the  service  was  i>erforined,  or  of  the  mayoi*  or  president  of  the  d^ 
or  villajie.  • 

A  certificate,  specified  in  this  section,  must  be  date<1  within  three  nioathi 
before  the  time  of  presenting  it,  and  filed  with  the  clerk  of  the  court,  to 
wliieli  it  is  presented. 

^  1032.  The  court  must  discharge  a  person  from  serving  as  a  trial  jaror, 
in  either  of  the  following  cases: 

i.   Vt'here  it  satisfactorily  appears  that  he  is  not  qualified. 

2.  Where  it  satisfactorily  appears  that  he  is  exempt,  and  lie  claime  thi 
benefit  of  the  exemption. 

Where  a  person  is  discharged,  for  either  of  the  causes  specified  in  thil 
section,  the  clerk  must  destroy  the  ballot,  containing  his  name. 

v^  1C33.  Upon  satisfactory  proof  of  the  facts,  a  court,  at  the  term  te 
whiih  a  per.^on  is  returned  as  a  trial  juror,  nmst  excuse  him  from  serf- 
incr  uuriuLr  the  whole,  or  a  portion  of  the  term,  in  cither  of  the  followim 
ca<es  : 

1.  Where  IkMs  a  justice  of  the  peace,  or  exei'utos  any  other  civil  offic*^ 
the  duties  of  which  are,  at  the  time,  luconsi^tent  with  his  attendance  cfi 
juror. 

li.  Where  ho  i?  a  teacher  in  a  sciiool,  actually  employed  and  serving  M 
suc'.i. 

:».  Where,  lor  any  other  reason,  the  intere^ts  of  the  public,  or  of  the 
jun»r.  will  I'c  materially  iiijuied  hy  his  aiteuiiance;  or  his  ownheflUh,W 
iliol:val;!i  «  f  a  ii^r.iluM'  of  his  laniily,  rotiuiivs  his  absence  ;  or  he  is  tClP- 
lH>rarily  ineapaeitaied.  l\>r  any  reaMUi,  from  j»roperly  discharging  the  datkl 
v\'  a  .i'.:r.«r. 

WIiciv  a  person  i>i  exeuscil,  in  eitlur  of  the  ea>o>  speeifiod  in  this sct»tioii| 
\\i\^  li..!".  I.  (."iiiaining  his  luaiie,  must  he  vriutned  to  tlio  box  from  which tt 
w:is  taUvn. 

.'^'  ii7J-i.  S.'i'tion  itMi  hun.jrc'l  and  ivvv»;ity-nino  i»;"  t'-is  aet  apjilies  throt^lr 
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)tate.  The  reiDAinder  of  thw  Article  doef  not  apply  to  the  city  and 
f  New  Y(H'k,  or  tbe  couiitj  of  Kingri. 

ARTICLE  SECOND. 

SELECTING,   DRAWINO.  AND  PROCUBINa   TIIR    ATTENDANCE   OF  TrIAL 
Jl'UORrt,  IN  ORDINARY   Ca8KS. 

S  1040.  AppiicMDt'*  to  Ih>  furnished  with 
co|>i«'(«  of  jury  lifrt««. 

1050.  Nnmt'H  of  jnron*  who  hnvr 
p«i-\'ed.  to  l)e  k('|K  in  wimnite 

1051.  Jurorr*  to  !k^  driwn  from  tlint 
box  wlu'ii  flrot  l>ox  in  ex- 
hnuM(*d. 

10R3.  A  tiiinl  jnry  Imix  to  lie  kept. 
1058.  When  old  bullotH  therein  lo  be 

deHtroyod,   and   new    bullots 

dcpoj'ited. 
1064.  JiimrH  when  to  bt>  drawn  from 

third  box. 

1055.  How  t*iu*h  jnrors  to  Ih»  notified. 

1056.  JiHtice  of  Supreme  Conrt.  or 
county  jndire  may  order 
drawing;  of  additional  jnn>r(«. 

1057.  ProctHKlinKs  n{K>u  Mich  onlrr. 

1058.  I'^or  what  cuiirto.  and  l)y  whom, 
uddiilonul  jiirorn  may  be 
<»rdered, 

1059.  IIow  >inch  additional  jnrorB 
drawn  Hnd  notifl<'<l. 

lOdO.  Power  of  county  jnd};e.  aa   to 

attendance  of  jurors. 
1001.  Power>«  of  deputy  county  clerk, 

ander  Ihirt  article. 
106ai.  Thin   article    not  applicable  to 

New  York  and  Kiu<;8  coun- 

tje!«. 

3.  The  supervisor,  town  cleric  and  assessors  of  each  town,  nmst 
:he  first  Monday  of  July,  in  the  year  one  thousand  eiglit  luiudred 
ity-eight,  and  in  each  ihird  year  thereafter,  at  a  phu.-e  within  the 
pointed  by  the  supervisor;  or,  in  case  of  his  absence,  or  of  a 
u  bis  office,  by  the  town  clerk ;  for  the  pur|K)se  of  making  a  list  of 
o  serve  as  trial  jurors,  for  the  then  cnsunig  three  years.  If  ilicy 
Hit,  on  the  day  specified  in  this  section,  they  must  meet  as  soon 
r,  as  practicable. 

K  [<zmW  1877.]  At  the  meeting,  specified  in  the  last  section,  the 
resent  must  select,  from  the  last  assessment-roll  of  the  town,  iuid 
St  of,  the  names  of  all  persons,  whom  they  believe  to  be  (lujliiied 
5  trial  jurors,  as  prescribed  in  the  last  article. 

^  Dnplicate  lista  of  the  names  of  the  pcrsoiis  so  selected,  showing 
of  residence,  and  other  proper  additions,  of  each  of  them,  as  far 
particulars  can  be  conveniently  ascertained,  must  be  made  out,  and 
the  ofiicers,  or  a  majority  of  them.  Within  ten  dnys  after  tlio 
one  of  the  lists  must  be  transmitted,  by  those  ollicers,  to  the 
erk,  and  fiied  by  him ;  and  the  other  must  be  filed  with  the  town 

L  On  the  first  Monday  of  August,  after  the  lists  have  been  trans- 
him,  the  county  clerk  must  prepare  suitable  ballots,  by  writing 
of  each  person  thus  selecteJ,  as  contained  in  the  Wsts.,  ^'\V\\  \\\^ 


rtain  town   officers  to  make 
listfit  of  trial  jnront. 
ime»i  of  jnror9  to   be  taken 
from  awes:»ment-roll. 
ipiicate  jtiror  liHta  to  be  made 
aiMl  filed. 

tnnty  clerk  to  make  and  de- 
YioAi  t>allotf). 

lunty  clerk  to  destroy  old  bal- 
lots. 

rors  HO  returned  to  serve  for 
three  yean*. 

ardti  of  certain  dttes  to  be 
considered  towna,  etc. 
lien   and  how    many  jurors, 
for  conrts  of  record,  to   be 
drawn. 

)ticeof  drawing, 
eriff  andconnty  judge  to  at- 
tend druwiuj?. 

eriff  or  comity  judge,  not  ap- 
pearing, to  be  again  notified, 
etc. 

rtnin  officers  reqnired  to  be 
present  at  drawing, 
jde  of  drawing  jurors  ;  min 
nte  of   drawing ;   list   to    be 
delivennl  to  sheriff, 
eriff    to    notify  jur<Nr8    and 
m^ike  return. 
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pliU'o  of  residence,  ai'd  other  additions  on  a  separate  piece  of  paper.  Th 
ballots  iniist  Ik>  iinifonn,  as  nearly  ns  may  be,  in  appearance;  and  thecler 
must  (Icposit  lliciii  in  the  box,  kept  tor  that  purpose. 

^  1039.  [a//i\l  I88i).]  Before  depositing  the  ballots,  the  County  Cler 
must  destroy  ciich  ballot  remaining  in  either  of  the  boxes  kept  by  him,  an 
containing  the  name  of  a  resident  of  a  town  for  which  a  new  list  has  bee 
transmitted.  If  for  any  reason  the  list  from  a  town  is  not  received  by  tb 
County  Clerk  by  tlic  first  3Iondaiy  of  August,  lie  shall  give  inmiediute  notic 
thereof  to  the  town  clerk,  and  it  must  be  transmitted  as  soon  thereafter! 
practicable;  and  if  after  the  same  is  received  by  the  County  Clerk,  it  hi 
been  or  shall  be  lost  or  destroyed,  he  must  forthwith  give  notice  to  tli 
town  clerk  and  a  copy  of  the  duplicated  list  on  iile  in  the  town  olerk^ 
office,  certitied  by  him  to  be  correct,  or  if  that  duplicate  is  also  losturdf 
stroycd  or  cannot  be  found,  a  new  list  to  be  made  forthwith,  as  prescribe 
for  making  the  original  list,  must  be  transmitted  to  the  County  Clerk  a 
soon  thereafter  as  i)racticHble  ;  and  the  County  Clerk  must  prepare  new  ba 
lots,  and  destroy  the  old  ballots  containing  the  names  of  residents  of  iha 
town  immediately  after  the  receipt  by  him  of  the  list  therefrom. 

§  1040.  Each  person,  whose  name  is  contiiincd  in  a  list,  so  transmitte 
must,  unless  he  is  excused  or  discharged,  serv(<,  as  a  trial  juror,  for  tbre 
years  from  the  first  Monday  of  August  of  that  year,  and  thereafter  uuti 
another  list,  from  his  town,  is  received  and  filed. 

§  1041.  [am'd  1881.]  Each  ward  of  the  city  of  Utica  is  considered  i 
town  for  the  jmrposes  of  this  nrticle;  and  the  supervisor  and  assessor c 
that  ward  must  execute  the  duties  of  the  supervisor,  town  clerk  and  iism 
sors  of  a  town,  as  prescribed  in  the  foregoing  sections  of  this  article,  ei 
cept  that  a  duplicate  of  the  list  of  jurors  made  by  them  must  be  filed  iu  tb 
office  of  the  clerk  of  the  citv.  In  the  citv  of  Albany  the  reconler  of  ta* 
City  shall  perform  the  duties  imposed  by  this  title  upon  the  supervisw 
town  clerk  and  assessors  of  towns.  In  Albany  county,  grand  jurors  shal 
hereafter  be  drawn  from  the  box  containing  the  names  of  jHJtit  jarw 
selected  for  said  county  in  the  same  manner  as  petit  jui*oi*s,  and  hereaft* 
no  separate  list  of  grand  jurors  shall  be  prepared  for  said  county.  Iu  ead 
of  the  other  cities  of  the  State  the  like  duties  must  be  performed  hy  lb 
oifit'cis,  and  in  the  manner  prescribed  by  law.  A  city,  wherein  two  or  luiw 
assessors  are  elected  for  the  entire  city,  is  considered  a  town  for  the  p«l 
poses  of  this  article,  except  where  the  officers  who  are  to  perform  the  duife 
of  the  supervisor,  town  clerk  or  assessor,  as  prescribed  in  this  article,  an 
specially  designated  by  law. 

§  1042.  On  a  day,  designated  by  the  county  clerk,  not  less  than  fool 

teen,  nor  more  than  twenty  days,  before  the  day  appointed  for  holding  eaci 

term  of  the  circuit  court;  or  of  the  court  of  oyer  and  t^rminei",  where i 

circuit  court  is  not  appointed  to  be  held  at  the  same  time;  or  of  thecouHi] 

court,  except  a  term  designated   for  the  het:ring  and   decision  of  niotiowi 

and  trial  and  other  proceedings,  without  a  jury  ;  or  of  the  court  of  se^awil 

where  a  term  of  the  county  court  is  not  appointed  to  be  hehl  at  tlie^ww 

tune;  or  of  a  ma\or's  or  recorder's  court,  at  which   issues  are  triable bfi 

jury ;  or  on  the  day  to  which   the  drawing  is  adjourned,  as  prescribed  H 

section  one?  (liousand  and  l'ovl\-\\ve  ot  lV\\*  act,  the  clerk  of  the  county,  ii 

which  the  term  is  to  be  \\c\d,  mw^^l  <Xvv\vi  xVvvi  wwcaa^  <il  \>KvtV\-*vic  \jeTMiM 

nml  nuy  additional  number,  ordevvid  vxccv>td:\Ti^Vo\aL^,VAi«st\«idavtv^^pwi 

at  the  term. 
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§  1043,  At  least  six  days  before  the  drawing,  the  county  elcrk  must  pub- 
Hbd  a  notice  thereof,  in  a  newspaiier  published  in  tlie  county,  if  tlicre  is 
one;  or,  if  there  is  none,  he  must  affix  a  notice  thei-oof,  on  the  outer  ilour 
of  the  bnildiug,  where  the  term,  for  which  tlie  jui*or;ii  are  to  be  drawn,  is 
4|q)uiuted  to  be  held.  He  must  also,  at  least  tiirce  days  l)efore  the  time  ap- 
poiDted  for  the  drawing,  cause  notice  thei-eof  to  be  served  upun  the  sheiitf 
of  the  county,  and  upon  the  couuty  judge,  or  in  case  of  his  ub.*«ence,  upon  tiiu 
ipeuiBl  county  judge,  or,  in  a  county  where  there  is  no  special  county  judge, 
ipOB  a  justice  of  sessions. 

§  1044.  At  the  time  so  appointed,  the  sheriff  of  the  county,  or  his  under- 
riierifr,  and  the  county  judge,  or,  if  notice  has  been  served  upon  another 
oflcer,  in  the  absence  of  the  latter,  as  prescribed  in  the  last  section,  either 
the  county  jadge,  or  that  officer,  or  l>oth,  must  attend  at  the  clerk's  office 
nf  the  county,  to  witness  the  drawing  of  the  jurors. 

g  1045.  If  the  sheriff  or  under-sheriff,  and  either  the  county  judge,  or, 
-in  a  case  spei^ified  in  the  last  section,  an  officer  in  place  of  the  county 
judge,  do  not  appear,  the  clerk  must  adjourn  the  drawing  of  the  Jurors  to 
the  next  day.  Thei'eupon,  the  clerk  must  forthwith  cause  to  be  served 
ipon  the  absent  sheriff  or  county  judge,  or  two  or  more  justices  uf  the 
feace  of  the  county,  notice  to  attend  the  drawing  on  the  adjourned  day. 

§  1046.  If  the  sheriff  or  under-sheriff,  and  the  county  judge,  or  if  the 
■henff,  under-sheriff,  or  county  judge,  together  with  two  justices  of  the 
peace  of  the  county,  appear  at  the  adjourned  day,  but  not  otherwise,  the 
«lerk  must  proceed,  in  the  presence  of  the  officers  so  appearing,  to  draw  the 
jurors. 

§  1047.  The  drawing  must  be  conducted  as  follows  : 

if.  The  clerk  must  shake  the  box  containing  the  ballots,  so  as  thoroughly 
to  mix  them. 

2.  He  must  then,  without  seeing  the  name  contained  in  any  ballot, 
publicly  draw  out  of  the  box  one  ballot ;  and  continue  to  draw,  in  like 
lumner,  one  ballot  at  a  tiiue,  until  the  requisite  number  Ipis  been  drawn. 

S.  A  minute  of  the  drawing  roust  be  kept,  by  one  of  the  attending  officers, 
in  which  roust  be  entered  the  name  contained  in  each  ballot  drawn,  before 
loother  ballot  is  drawn. 

4.  If,  after  drawing  the  requisite  number,  the  name  of  a  person  ha;)  been 
drawn,  who  is  dead,  or  insane,  or  who  has  permanently  removed  from  the 
awnty,  to  the  knowledge  of  an  attending  officer,  an  entry  of  that  fact  must 
be  made  in  the  minute  of  the  drawing,  and  the  ballot,  containing  that  per- 
son's name,  must  be  destroyed.  Whereupon,  another  ballot  must  be  drawn, 
in  its  place,  and  the  name  contained  therein  must  be  entered,  in  like  manner, 
in  the  minute  of  the  drawing. 

5.  The  same  proceedings  must  be  had,  as  often  as  necessary,  until  the 
Kqnisite  number  of  jurors  has  been  obtained. 

6.  The  miimte  of  the  drawing  must  then  be  sijrned  by  the  clerk,  and  the 
other  attending  officers,  and  filed  in  the  clerk's  ottice. 

7.  A  list  of  the  names  of  the  persons  so  drawn,  showing  the  place  of 
resilience,  and  other  proper  additions,  of  each  of  them,  and  specilyin}^  for 
whnt  court  and  term  they  were  drawn,  must  be  made  and  certiiied  by  the 
clerk,  and  the  other  attending  officers,  and  delivered  to  the  A\iiY\R  v.A  \\\ft 
oounty. 

/i£W&  The  sheriff  mmt,  at  least  six  dnvB  before  the  day  i\vvv>\v\1va\  lov 
Wdii^  the  term,  serve,  upon  each  person  named  in  the  Vist,  veYttv>\\uv\>i ,  o 
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by  |pnvin<];  it  nt  lli^4  rewidenoe,  with  a  person  of  proper  age  and  diRoretion, 
writti'i)  notice  fu  Httcnd  the  term.  He  muBi  file  the  list  witli  tiie  dorii  c 
t)io  coiii-t,  at  or  iK'I'ore  the  opening  of  the  term  ;  with  a  return,  indorse 
tIit'reu|K>n,  or  annexed  thereto^  nnder  his  hand,  Darning  each  person  noUfiei 
and  HiHvi lying  the  manner  in  which  he  was  noUiied. 

§  1049.  Tlie  county  clerk,  or  the  RhcrifF,  maat  furnish  a  copy  of  the  li 
of  trial  jurorn,  drawn  to  attend  a  term,  to  any  person  applying  to  him  titer 
for,  and  paying  the  fees  allowed  by  law. 

^  1050.  After  the  adjournment  of  the  term,  at  which  trial  jurors  ha^ 
been  returned,  as  prescribe<l  in  the  last  section  but  one,  the  clerk  mu 
de|M>sit  the  ballots,  containing  the  names  of  those  who  attended  and  serve 
in  ai<<»ther  box,  kept  by  him.  The  ballots,  containing  tlie  names  of  tbo 
who  did  not  appear  and  serve,  which  have  not  been  destroyed,  as  prescribf 
in  article  fii>st  of  this  title,  must  be  returned  to  the  box  from  which  Hbn 
were  uiken. 

^  1051.  If,  at  the  time  of  drawing  trial  jurors  for  a  term,  there  is  not 
sufficient  number  of  ballots  remaining  in  the  first  box,  the  clerk,  afd 
(h'awing  ail  the  iMillots  tlierein,  must  draw  the  necessary  number  from  tl 
sccoisd  box,  containing  the  names  of  those  jurors  who  have  before  served,  i 
pi-escribed  in  the  last  section  ;  aud  must  continue  to  draw  from  that  bo: 
until  new  lists  of  jurors  are  transmitted  by  the  town  officers. 

^  1052.  The  county  clerk  must  keep,  in  addition  to  the  two  boxes  B^pv 
tied  in  the  last  two  sections,  a  third  box,  in  which  he  must  deposit  duplieal 
ballots,  containing  the  names,  with  the  proper  additions,  of  all  persou 
tJi'liMted  and  returned  as  trial  jurors,  who  reside  in  the  city  or  town,  whei 
a  I  vial  teiin  of  :i  court  of  record  is  appointed  to  be  held,  pursuant'  to  law. 

tii  1053.  The  ballots,  kept  in  the  third  box,  must  be  destroyed  by  th 
clc'k,  and  new  ballots  must  be  deposited  therein  l)y  lum,  at  the  same  tinn 
and  under  like  circumstances,  as  prescribed  in  this  article,  with  respect  t 
tlu'  destruction  of  the  old  ballots,  aud  the  depositing  of  new  ballots,  in  tb 
liist  box. 

§  1054.  If  a  sufficient  numl>cr  of  trial  jurors,  duly  drawn  and  notifiei 
do  not  attend  or  cannot  l)e  obtained,  to  form  a  jury,  the  court  may,  iu  it 
discretion,  direct  the  sheriff  to  draw  from  the  third  box,  in  the  presence  0 
the  court,  the  names  of  as  many  persons,  as  the  court  deems  sufficient  fo 
that  purpose. 

^1055.  The  sherilT  must  forthwith  notify  each  person  so  drawn,  «w 
make  a  return,  as  prescribed  in  title  fifth  of  this  chapter,  where  talerifliei 
are  reciuired  to  attend  ;  and  the  provisions  of  that  title  apply  to  each  pot 
son  so  notilied. 

i^  1066.  A  justice  of  the  supreme  court,  appomted  to  hold  a  term  of  ih' 
ciriuit  court, or  to  preside  at  a  term  of  the  court  of  oyer  aiid  terminer,  may 
by  an  order  under  his  hand,  direct  that  such  a  number  of  jurors,  as  1> 
deems  necessary,  not  exceeding  twenty-four,  bo  drawn  for  that  term,  iu  «<1 
dition  to  the  thirty-six  jurors,  to  be  drawn  as  prescribed  in  the  foreguin| 
sections  of  this  aiiicie.  A  county  judge  niny,  in  like  inannor,  diivct  th 
draw  ing  of  a  like  additional  nunjbvM-  of  jurors,  for  a  term  of  the  count 
court,  or  of  the  couri  of  sessions,  to  Ik.'  held  in  his  county. 

;;  1067.   An  (irdcr.  made  as  prcsc-ihed  in  the  last  section,  must  he  deli' 

eivd    to  the  clerk  «»r   the  comM_\,  in    which   the  tiMiu   is  to   he  held,  at  leai 

twcnly  days  hi  fove  the  day  appointed  for  the  comnjeuccuient  ttiereof ;  ai 


|§1098>1064  STRUCK  JURY.  187 

the  clerk  must   forthwith  filo  it.     Thii  article  applies  to  the  ndditioiml 
jorors,  su  requirtnl  tu  be  drawn. 

§  1068.  At  a  tenn  of  the  circuit  court,  or  court  of  oyer  mid  toriuiiier,  or 
Df  tbe  county  court,  or  court  of  nef^siond,  an  (M-diM-  may  lie  made  U\  ilie 
nurt,  requiring  the  clerk  of  ttie  county  to  draw,  and  the  sheriff  to  notify, 
my  nuruljer  u(  trial  juroi's,  specified  in  the  onicr,  which  the  court  dtfUis 
leeeMary,  to  attend  that  term,  or  a  term  thereafter  to  be  held,  eiihci  by 
)rigina]  appointment  or  by  adjournment,  at  the  ctimiuenceiueut  theieol,  ov 
m  a  particular  day,  npecitied  in  the  order. 

J  1059.  The  clerk  must  thereupon  forthwith  brinjr  into  couit,  aU  the 
joxcfl,  wherein  ballots,  containing  the  names  of  triul  jm-ors  are  di-positi'd, 
IS  presiicribed  in  this  article ;  and  must,  in  the  prcseiu-e  of  the  cou  t.  pub- 
icly  draw  from  such  box  or  bowrn  an  the  court  directs,  the  nuinl)or  of  trial 
arofs  specified  in  the  order.  The  clerk  must  make  and  certify  two  lists  of 
he  persons  so  drawn;  and  must  file  one  list  in  his  office,  and  deliver  the 
iilicr  to  the  sherifT.  The  sheriff  must  tliei-eupon  immediately  notify  each 
lersou  iio  drawn  to  attend  as  specified  in  the  order. 

§  106O.  The  county  judge  may,  at  the  time  of  drawing  trial  juroi-s  to 
ittend  a  term  of  the  county  court,  or  court  of  sessions,  make  an  order,  des- 
giiating  a  particular  day,  during  the  term,  when  the  jurors  must  attend,  or 
.wo  or  more  particular  days,  u|)oa  each  of  which  a  ))oriion  of  the  jurors 
niL<t  attend.  The  sheriff  must  thereupon  notify  them  to  attend,  us  speci- 
fed  m  the  order. 

8  1061.  The  deputy  county  clerk  fK>ssesses,  in  the  absenct?  of  the  county 
'lerk  from  his  office,  or  from  the  sitting  of  a  term  of  the  court,  the  powers 
»nferred  by  this  article  uptm  the  county  clerk. 

§  1062.  This  article  does  not  apply  to  the  city  and  county  of  New  York, 
n  tu  the  county  of  Kings. 

ARTICLE  THIRD. 

Mode  of  striking  and  proccui.vg  a  spkcial  Jury,  and  op  procuring  a 

FOREIGN  Jury. 

1 1063.  What  courts  may  order  a  Special       $  lOJiS.  rrovinlon  when-  clerk  or  corn- 
jury  TO  be  ptnick,  mi^-ioinT  of  Jurorn  i5<  iiiier- 

1061.  Party   ot)taiiiiu^   order  to  give  enrcd. 

ei};ht  dayrt' imtice.  1869.  Party  npplyinjr  for  hpicial  jury 

1065.  M<Hle  of  striking  jury.  to  psiy  exjM'Uses. 

lOey.  Jurorix  w  drawn  to  be  notified  1070.  Copy  of  order  for  foreiirn  jury 

lo  attend.  to*  be  deiivfred  to  t<hc'riir. 

10C7.  Jury  lo  be  formed  as  in  other  1071.  Motlc   of   obtaining   a    lunigu 

cases.  jury. 

§  1063.  Where  it  appears  to  the  court,  that  a  fair  and  impartial  trial  of 
in  is.4ue  of  fact,  triable  by  a  jury,  joined  in  an  aetion,  j)endiii«r  in  the 
Juprpuje  eourt,  or  in  a  superior  city  court,  cannot  be  had  wiiliout  a  slriuk 
jury,  or  that  the  importance  or  intricacy  of  the  case  re(iuiros  sue  h  a  jniy, 
he  court  nmst  make  an  order,  upon  notice,  dnectinj;  a  special  jury  to  be 
track,  for  the  trial  of  the  issue.  The  order  must  specify  the  term,  and  it 
aay  specify  a  particular  day  in  the  term,  when  the  jurors  must  attend. 

§  1064.  Unless  the  order  specifies,  or  directs  the  ollicer,  who  is  to  strike 
liejury,  lo  fix,  a  time  for  the  parties  to  attend,  the  i)arty  obtaiiiii);:  it  must 
ivc  jit  lea.-*t  eif^lit  days'  notice  of  the  time,  when  he  will  atteini,  het\)re  the 
lerk  of  the  county  in  which  the  action  i<  triable,  or,  it  it  is  ui.vUle  uv  \.V\e 
ity  uiui  comiiy  oi'  JftfW  York,  or  the  county  of   Kings,  beiore  vVvvi  v:vi\v\v\\vi- 
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pinner  of  jurors,  or,  if  it  \fi  triable  in  the  superior  court  of  Boffftlo,  befa 
the  rierk  of  thut  court,  for  the  purpose  of  having  the  jury  struck. 

g  1063.  [am\l  1877.]  At  the  time  appointed,  the  clerk,  or,  in  hisabsenc 
the  (i(.>piity-elerk,  or  the  eommissionor,  as  the  case  requires,  must  uttcud  i 
hiH  otiici',  with  the  original  lists  or  books,  filed  or  kept  in  his  office,  as  r 
(|uired  by  law,  containing  the  names  of  the  persons  who  are  then  liable  I 
serve  as  trial  juror.s  ;  and,  in  the  presence  of  the  parties,  or  their  attorney 
or  counsel,  must  Htrike  a  trial  jury,  as  follows : 

1.  The  clerk,  deputy-clerk,  or  commissioner,  must  select  from  the  lists  i 
lK>()k8,  the  names  of  forty-eight  persons,  whom  he  deems  most  indififeiei 
between  the  parties,  and  best  qualified  to  try  the  issue ;  and  must  make  an 
certify  a  list  of  those  names. 

2.  The  party,  on  whose  application  the  special  jury  was  directed  to  1 
struciv,  or  his  attorney  or  counsel,  may  then  first  strike  from  the  list  oi 
name  ;  the  adverse  party  or  his  attorney  or  counsel  may  then  strike  ther 
from  one  name;  and  so  alternately,  until  each  party  has  stricken  oi 
twelve  names. 

8.  If  either  party  fails  to  attend,  at  the  time  and  place  of  striking  tl 
jury,  or  neglects  to  strike  out  a  name,  the  clerk,  deputy-clerk,  or  commi 
siouer,  must  strike  for  him. 

4.  The  clerk,  deputy-clerk,  or  commissioner,  must  thereupon  make  out 
list  of  the  ntinies  of  the  twenty-four  peraons  not  stricken  out,  and  mu 
certify  tliat  it  is  a  correct  list  of  the  persons,  drawn  to  serve  as  jurors,  pu 
suant  to  the  order  of  the  court.  Be  must  immediately  deliver  the  li?tf 
certified,  and  a  certified  copy  of  the  order,  lo  the  sheriff  of  the  county,  i 
the  list,  from  any  ward  or  tov/n,  cannot  be  found,  the  clerk  must  make 
now  list  from  the  ballots  then  in  use  for  jurors  for  that  ward  or  town,  an 
must  use  that  list,  upon  striking  the  jury,  in  place  of  the  original  list. 

§  1066.  The  sheriff  must  notify  the  persons  whose  names  ai*e  containe 
in  tlie  list,  and  must  return  the  names  of  those  notified,  to  the  term,  j 
%vhich  they  are  re(|uire(i  to  attend,  as  prescribed  by  law  for  notifying  an 
returning  ordinary  trial  jurors. 

§  1067.  From  the  persons  so  notified  and  attending,  a  jury  must  I 
formed  for  the  trial,  and  the  issue  must  be  tried,  as  prescribed  in  this  cha| 
ter  with  respect  to  an  ordinary  jury  trial.  The  court  has  the  same  pow< 
to  excuse  or  discharge  a  juror,  and  to  cause  additional  jurors  to  be  drawi 
or  talesmen  to  attend,  as  upon  an  ordinary  jury  trial.  Cut  the  court  ma; 
ill  its  discretion,  set  aside  an  additional  juror  so  drawn,  or  a  talesman,  upi 
tl.e  objection  of  either  party,  without  a  formal  challenge. 

§  1068.  [am'd  1884.]  If  it  appears  to  the  court  to  which  an  applic 
tiou  for  a  special  jury  is  made,  that  tlic  clerk,  or  the  commissioner  of  jure 
as  the  case  may  be,  is  interested  in  the  action,  or  is  related  to  either  of  tl 
parlies,  or  is  not  iudifTereiit  between  tliem,  the  court  must  ap)>oint  t» 
disinterested  persons  to  strike  the  jury;  and  the  court  may,  in  its  discr 
tioii,  in  any  case  ajjpoint  two  such  |)ersons  to  strike  such  jury.  The  p< 
S(His  so  appointed  possess,  for  the  i)uii)oses  of  the  acti<m,  all  the  powe 
conferred  bv  this  article  upon  the  clerk  or  the  commissioner  of  jurors. 

i^  1069.  The  expense  of  strikini:;  a  s[>ecial  jtiry  must  be  paid  by  the  pat 
a[)j)lyiMg  for  it,  and  shall  not  be  taxetl  in  the  costs  of  the  action. 

g  1070.  Where  an  order  for  a  trial  by  a  foreign  jury  is  made,  a  certifi 
copf  thereof  inuM  be  delivered  to  the  sheriff  of  the  county,  from  which 
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iito  be  drawn ;  who  must  f^ive  nodce  thereof  to  the  clerk  of  that  cotintj, 
ind  iilso,  in  the  city  and  county  of  New  York,  or  the  county  of  KingK,  to 
tbe  commissioner  of  jurors,  at  leut^t  twenty  days  before  the  first  day  of  the 
tenu,  at  which  the  foreign  jury  is  required  to  attend. 

§  1071.  The  clerk,  or,  in  the  county  of  Kin^  the  commissionor,  to 
rliom  the  notice  is  given,  must  draw  the  names  of  twenty-four  persons,  in 
the  lame  manner,  and  in  presence  of  the  same  officers,  as  presi'rii>ed  by 
iiir,  with  respect  to  ordinary  trial  jurors;  except  that  notii>e  of  the  draw 
ng  need  not  l)c  pub) islied.  A  ceiiified  list  of  tlie  names  drawn  must  be 
kUvered  to  the  sheriff,  who  must  notify  each  person  drawn,  and  make  a 
PBtum,  as  in  an  ordinary  caae. 

ARTICLE  FOURTH. 
Penalties  for  Non-Attendancx. 

I HRS.  Fine  to  l>e  impoeed  for  non-  |  1076.  Proceodings  upon  return  of  such 

attendance.  order. 

1073.  Order  tonhow  cauw,  when  Juror  1077.  When  proceedings  to  cea!«e. 

wat*  not  personally  notified.  1078.  Tbb  article   not   aiiplicubie  to 

KIT4.  Id.;  if  default  was  ut  circuit.  Nl>w  York  and  Kinga  coun- 

1075.  Duty  of  clerk  and  sheriff.  titw. 

§  1072.  A  i)erson  duly  notified,  as  prescribed  in  tliis  title,  to  attend  a 
term  of  a  court  of  record,  as  a  trial  juror,  who,  without  reasonable  cause, 
neglects  to  attend,  according  to  tlic  notice,  shall  be  tiued  a  sum,  not  less 
tbtu  ten  dollars  nor  more  than  twenty-five  doUars,  for  each  day  that  he  so 
Delects  to  attend. 

§  1073.  Where  it  appears,  by  the  return  of  the  sheriflT,  that  the  delin- 
quent was  personally  notified  to  attend,  the  fine  may  be  imposed  by  the 
court,  at  the  term  which  he  was  required  to  attend.  But  where  it  apiiears, 
by  the  return,  that  he  was  notified,  by  leaving  the  notice  at  hi.>*  ivsideiiee, 
the  court  must  cau&e  an  order  to  be  entered  iu  its  minutes,  requiring  him 
to  sliow  cause,  on  the  first  day  of  the  nejct  term  of  the  court,  why  a  fine 
dwold  not  be  imposed  upon  him. 

§  1074.  It  the  order  is  made  at  a  term  of  a  circuit  court,  it  mnv,  in  the 
cUycretion  of  the  court,  direct  the  delinquent  to  show  cause,  on  the  first  day 
of  the  next  term  of  the  countv  court  of  the  same  countv. 

§  1075.  The  clerk  must  immediately  deliver  two  certified  copies  of  the 
order  to  the  sheriff  of  the  county,  who  must  serve  one  copy  on  the  delin- 
qoeDt  persfmally,  and  return  the  other,  with  his  proceedings  thereon,  to  the 
term  at  which  the  delinquent  is  required  to  show  cause. 

§  1076.  If  the  sheriff  returns  the  copy  of  the  order  as  personally  served, 
or  if  the  delinquent  attends,  in  obedience  thereto,  the  court  must,  unless 
good  cause  is  shown  to  the  contrary,  impose  the  proper  fine;  otherwise  it 
mast  make  a  further  order,  requiring  the  delinquent  to  show  cause  at  the 
next  term,  why  the  fine  should  not  be  imposed.  Tiie  procecdinj^s  under 
Mich  an  order  are  the  same  as  under  the  first  order.  Similar  orders  must 
be  made,  from  term  to  term,  and  similar  proceedings  taken,  until  the  deiin- 
qoent  is  personally  served,  or  attends  in  obedience  thereto. 

§  1077.  But  if  it  appears  from  the  return  of  the  sheriff,  or  from  any 
oilier  evidence,  that  the  juror  is  dead,  or   insane,  or  has  permiinently  re- 
iDored  from  the  county ;  or  if  a  satii?factory  excu;?e  is  rendered  by  any  per- 
KMi,  in  his  behalf,  for  his  default,  thv  court  may,  in  its  d\screUv)u^  OiiUviQw- 
UDue  the  ptwieedings. 
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§  1078.  This  article  does  not  apply  to  the  cHy  and  county  of  Nev 
or  to  the  county  of  Kings. 

TITLE  IV 

TricU  jurors  in  New  York  awi  Kingn  eount%t$  ;  m«de  o/seleetinff  tht 

of  procuring  iheir  mtimukh»c€k 

Artiols-1.  Provleione  rnlnting  to  tiiiil  jurors  in  the  city  and  connty  of  Ne 
d.  Provinionii  relating  to  triul  juron*  in  the  coaiiiy  of  Kings. 

ARTICLE  FIRST. 

Provisions    relating  to   Trial   Jurors  in  thb   City  and  Couj 

Nkw  York. 

§  1079.  Onaliflcutions  of  trial  jurors.  |  1102. 
10.^.  Who  (leenii'd  a  retnideut. 

lObl.  i'ciKoiiti  exempt  from  service.  1103. 

108:2.  Evidcucu  of  right  to  exemption  1101. 
in  certain  cu^et^. 

1083.  Military  officer!*  re<}uircd  to  cer-  1106. 

tify  to  euuimiMtiouer  persons 
performiuc  full  nii.iiurv  duty.  1106. 

1084.  Jury  year  ;  Tenglh  of  juiy  i»er- 

vice  required  and  ailoired.  1107. 

1085.  Wben    court    may    temporarily 

excuse  juror  from  aiU^ndauce.  1108. 

1086.  In  otfcer  caoen,  juror  to  be  ex- 

cut««<l  only  ou  showing  certain  1109. 

fact  8. 

1087.  Juror  applying    to  court  to  be 

excutieU  must  produce  notice,  1110. 

etc. 

1088.  Service  in  a  court  iu)tof  record  ;  1111. 

when  an  excuse. 
1088.  Clerk  <jf  court  to  c^Ttify  to  coni- 
u*iS6iioner   as   to   attendance, 
excufcics,  fines*,  etc.,  of  jurors.  1112. 

1090.  Commissioner  of  jurors  to  select 

trial     jurors  ;      his     jjeneral  1113. 

l)o\vers. 

1091.  Commissioner  may  appoint  as- 

sifrtauts,  etc.;    who  may  ad-  1114. 

minister  oaths. 

1002.  All    public  ottlcers    required  to  1115. 

aid  tlie  comniis>ioner.  1116. 

109;).  Expenses  of  commi^sione^*s  of- 
fice ;   how  paid. 

1004.  Li  its  of  jurors  to  be  prepared,  1117. 

etc.;  commissioner  to  decide 
as  to  exempt  ions. 

1005.  PersouN  may  •)<•  required  to  tes-  1118. 

tify  as  lo  jurors  liability  to 
serve.  I'enalty  for  disoi>e- 
diencc.  1119. 

1090.  Commissioner  to  return  lists  to 
<;ouniy  ciei'k ;  correction  of 
lists.  1130. 

1097.  Old  I  )a  I  lots  to  be  destroyed  and 

n»  \v   ballots  depoMtetl  ;    sup-  1121. 

plemental  lists ;  new  b.iliots 
(herv  for. 

1098.  Number  (if  jurors  to   be  drawn  1122. 

for   each    lerui   of   court    of 

record.  1123. 

.099.  When  .iuixirs  to  be  drawn  ;  what 

olliei-is  toaiu-nd  drawing.  11:;^}. 

l.KV).  Nolurof  drawmii. 
JJOJ.  I'lftccitlhiLia  if  officers  do  not  1125. 


Wljen  jury  to  be  drawn 

joumed  day. 
Modcof  drawing ;  minui 
Id.;  wli<>re  term  consists 

or  more  imrts. 
Commissioner  may  issu 

to  jurors  drawn. 
Sheriff    lo    notify   jun 

make  return. 
Clerk  of  court  to  certii 

mode  of  service. 
Court  may  order  new  ] 

bcdmwu  during  term 
Court  of  record  to  fine  ji 

non-attendance ;  ])ow( 

mit  fine. 
Juror  maT  also  be  arres 

compelled  to  serve. 
Jurors  for  district  conrt 

selected  ;  i)uni»^hment 

attendance ;  clerk's  du 

alty  for  neglect. 
Sheriff's   jury  ;    how    s 

etc. 
Proceedings     iKjfore     c 

sioner.    to    remit  or 

jury  fines. 
Board  for  enforcement 

fines ;  proceedings  be 
Getjeral  powers  ot  board 
Commissioner    to  issue 

to  collect  fines  ;  sherif 

ers  and  duties  Ihereup 
Uncollected  fines  to  be 

ed,   and    enforced   at 

ments. 
Commissioner    to  recei\ 

<;lc.    His  account ;  h) 

dered  and  sei  lied 
CoriK)ration    attorney  t« 

ecut<'  for  iK'ualties;  c 

niise.  etc.,  of  acticm. 
Penally,  tor    phybician 

false  certificate. 
Persons  required  to  fun 

formation  ;    penalty 

fu^ai,  etc. 
Punishment  for    bribery 

fieer,  vie,  by  juror  di 
Id.;  for  officer  acceptinjj 

etc. 
Id.:  for  concealing  offer 

brilH'.  I'Ic. 
False  ^wearing ;  when  i 
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S  1079.  In  order  to  be  quiilificd  to  serve,  a^  a  triiil  juror,  in  n  c-ourt  in 
the  city  auU  county  of  New  York,  u  piM'Son  must  be  : 

1.  A  mule  citizen  of  tbe  United  iStates,  uud  u  I'ediileut  of  thut  city  und 
cuuDty. 

2.  Not  less  tban  twenty-one,  nor  more  th:in  neventy  years  of  age. 

3.  The  owner,  in  bis  own  ri^ht,  of  leul  or  personal  pioper  y,  of  the  value 
<if  two  hundreii  and  tiity  Uolfurs;  or  the  hu^iiund  of  u  woman  who  is  the 
owuer,  iu  her  own  right,  of  real  or  personal  pi-oiM^rty  of  that  value. 

4.  iu  the  possession  of  his  natural  faculties,  und  not  intinn  or  deciTpit. 
!i.  Free  from  all  legal  exceptions ;  intelligent ;  of  sound  nnnd  and  «^ood 

cliumcter ;  and  able  to  reaid  and  write  the  Knglish   language  undcrstand- 
ingly. 

^  1080.  A  person  dwelling  or  lodging  in  the  city  and  county  of  Now 
Yiiik,  for  the  greiter  part  of  the  time,  betwt>en  the  tii'st  day  of  Uctohci-  and 
tlie  thirtieth  (Jhiv  of  June  next  thereafter,  is  a  resident  of  thut  citv  and 
voUDty,  for  that  jury  year,  within  the  mennnig  of  the  last  secti<»n ;  and  it  is 
not  necessary,  that  be  should  have  been  assessed,  or  should  have  voted 
there 

§1081.  [rtrwjV/ 1877.]  Either  of  the  following  persons,  althoujLd)  quali- 
fied, is  entitled  to  an  exemption  fn>m  service,  as  a  trial  juror,  u|K>n  iiis 
claiming  an  exemption,  us  prcncrilied  in  this  article: 

1.  A  clergyman,  or  a  minister  of  any  religion,  ofticiating  as  such,  and  not 
foiluwing  any  other  eadiing. 

1  [am^d  1880.]  A  practicing  physician,  surgeon,  or  surgeon  dentist,  hav- 
ing pnt'cnts  reqiiirii'.g  his  daily  professional  attention,  and  not  foliowiiig 
anv  other  C4(lling,  and  a  licensed  pharmaceutist  or  pharmacist  while  actually 
^>!r>|*ed  in  his  ])rofession  as  a  means  of  livelihood. 

8.  [am'd  1874).]  An  attorney  or  counsellor  at  law,  regularly  engaged  in 
practice  of  the  law  as  a  means  of  liveiih(M>d. 

4.  A  professor  or  teacher  in  a  college,  academy,  or  public  school,  not  fol- 
lowing any  other  calling. 

5.  The  holder  of  an  office,  under  the  United  States,  or  the  State,  or  the 
city  or  county  of  New  York,  whose  official  duties,  at  the  time,  prevent  his 
tttendance  as  a  juror. 

6.  A  consul  of  u  foreign  nation. 

7.  A  captain,  engineer,  or  other  officer,  actually  employed  upon  a  ves- 
fi^  making  regular  trips ;  or  a  licensed  pilot,  actually  following  that  call- 
ing. 

8.  A  superintendent,  conductor,  or  engineer,  employed  by  a  railroad  coin- 
pwiy.  other  than  a  street  railroad  company;  or  a  telegraph  ojHMato'-, 
<Kn)ptoyed  by  u  teli^raph  company  ;  who  is  actually  doing  iluty  in  an  oihec, 
orulung  the  railroad  or  telegraph  line  of  the  company,  by  which  he  is 
ttnployed. 

9.  A  grand  juror,  or  a  sheriflTs  juror,  for  the  yt^ar,  selected  pursuant  to 
Uw. 

1').  An  officer,  non-commissioned  officer,  musician,  or  privai-c,  actually 
Serving  in  a  brigade,  regiment,  battalion,  company,  or  troop,  of  the  national 
guard  of  the  State,  uniformed  and  equippeil,  according  to  hiw,  and  laith- 
fully  (icrforniing  his  duty,  by  making  the  i)ara<les,  an«l  attending  the  vli  ills, 
)n.<pections,  and  reviews,  required  by  law  ;  or  a  general  or  stall'  otlieer, 
actually  per f firming  duty  as  such;  or  a  person  who  has  been  lu»noral.»ly 
dijicharged  from  the  national  guard,  after  five  years'  service  in  either 
capacity. 

il.  A  pcrMO  nJio  bos  been  honorably  discharged  fvoxu  Uie  uA\v\.Qiv^'  \Qk\x^^ 
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of  jan>r.-4,  by  the  clerk,  as  part  of  the  return,  made  ad  prescribed  in  section 
tiMi  liundroii  uiid  ei«;tity-iiiue  oi'  I  bin  net. 

^  1088.  A  iK-isoii,  eerving  us  trial  juror,  elsewhere  than  in  a  coart  of 
ri'corl,  i:*  excuse-l  froiu  jury  duty  in  a  court  of  record,  only  during  tbfl 
time  of  liis  ucluul  sicrvicu  elsewhere. 

§  1089.  Th(»  elerk  of  eaeli  court  of  record  in  the  city  and  county  of  New 
York,  iiuist,  within  ten  days  after  the  close  of  each  term,  for  which  irsd 
jui  oi-s  have  bei-n  drawn,  or  after  the  discharge  of  the  trial  jurors,  if  they 
art;  di<4eli:u-ged  before  the  close  of  the  term,  return  to  the  commissioner  of 
jur<irs,  tin?  certified  copy  of  the  minute  of  the  drawing  of  the  jurors,  rs- 
ceived  from  the  sheriff,  and  tlie  slierilT's  return  thereto,  or  a  copy  of  eicfa 
paper,  certilied  by  tlie  clerk  ;  together  with  each  notice  or  other  paper 
atte^t(•(i  by  a  judge,  as  prescribed  in  the  last  section  but  one.  The  clerk 
must  also  ileliver  to  the  contmissioner  therewith  his  certificate,  specifyingi 
distinctly  and  in  detail,  as  follows  ; 

1.  The  name  and  residence  of  each  juror,  who  attended  and  served;  the 
number  of  days  the  Juror  attended  for  the  purpose  of  serving;  and  the 
number  of  days  be  actually  served. 

2.  The  name  and  residence  of  each  juror,  who  was  excused  or  discharged; 
with  the  reason  therefor. 

3.  The  name  and  residence  of  each  person  notified,  who  did  not  attend 
or  serve. 

4.  The  name  and  residence  of  each  person  fined,  and  the  date  and  amounl 
of  his  line,  unless  the  fine  has  been  remitted,  as  prescribed  in  section  eleven 
hundred  and  nine  of  this  act. 

The  return  and  certificate  must  be  filed  in  the  commissioner's  office,  swl 
shall  not  be  ahcred  or  corrected,  except  in  pursuance  of  an  order  ol  the 
com  t.  If  a  clerk  fails  to  n)ake  a  con)plete  return  and  certificate,  as  pre 
scribed  in  tliiM  section,  lie  is  guilty  of  a  contempt  of  the  court ;  and  the 
comniissioner  of  jurors  must  institute  the  appropriate  pi"Oceedings  to  punish 
him  accordingly. 

§  1090.  Trial  jurors  must  be  selected  by  the  commissioner  of  jurors,  who 
must  alone  decide  upon  their  qualifications,  and  exemptions,  except  tf 
otherwise  expressly  prescribed  in  this  article.  But  this  section  does  nol 
impair  the  right  to  challenge  a  particular  juror  at  the  tnal.  The  cumrail" 
sioner  may  issue,  to  a  person  entitled  to  an  exemption,  a  certificate  of  thit 
fact,  which  exemi)ts  the  person,  to  whom  it  is  granted,  from  jury  duly, 
during  the  time  limited  therein.  He  must  keep  a  record  of  all  proceedings 
before  him,  or  in  his  oflice.  He  is  entitled  to,  and  must  colleci,  tor  the 
benefit  of  the  city,  for  a  copy  of  a  paper  furnished  by  him,  the  same  feesU 
the  clerk  of  a  court  of  re.  ord. 

^  1091.  The  commissioner  of  jurors  may,  from  time  t9  time  apimint, 
and  at  j)leasnre  remove,  on(j  or  more  as^istants,  clerks  in  his  office,  and 
messt'ugers,  and  n)ay  fix  their  compensation.  He  may  designate,  in  writings 
an  as>istaiit,  to  attend,  in  his  place,  the  drawing  of  jurors,  for  a  particular 
term.  The  commissioner,  or  each  a.«»sistant,  whom  he  designates  for  the 
j)urpt>se,  by  a  certificate,  file<l  in  the  oflice  of  the  county  clerk,  nniy  admio- 
ister  an  oath  or  atlirmation,  in  lelation  to  any  matter,  embraced  within  thn 
j)rovisi()ns  of  this  aiticle. 

^  1092.  The    president  and   commissioners  of  the  department  of  taxel 

and  as.M'ssmenls,  the  police   commissioners,  and   ail  other  public  officers  in 

tho  city  of  Isfw  i'ork,  must  reuder  to  the  commissioner  of  jurors,  all  the 
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iMstanoe  in  their  power,  to  enable  liim  to  procure  the  uames  of  persoiirtf 
bble  to  serve  an  tiial  jurors. 

§  1093.  Tiio  board  of  aldennnn  [aldermim]  of  tiic  dty  of  New  V<»rk 
most  lake  care,  that  suitable  rooms,  niid  other  aaoiiiiiuxlatioiis,  aio  pi-o- 
ri(ied  fur  the  use  of  the  L-oiiiiuisdioner  of  jurors.  If,  by  the  1st  d.-iy 
of  March,  in  uny  year,  8uital>le  rooinsi  have  not  been  providud  for  hu;  um\ 
for  the  year  coinnieuciii<;ou  the  first  day  of  May  next  ensuing,  he  may  ItMSu 
Miitable  rooms,  for  that  year,  nnd  may  pay  the  rent,  out  of  tiie  niom-y 
ifeceived  by  him  for  fines  and  penalties.  Uut  a  loa^e  somadesiiall  not  uikc 
effti't,  until  ii  majo.  ity  of  the  mem>>erd  of  the  board,  s pee ihed  in  M>etiun 
cleren  hundretl  and  fourteen  of  this  uet,  mdor^e  thereupon  a  ecrtitiiate, 
M^ed  by  thiMU,  to  the  etleet,  that,  in  their  opinion,  such  a  iea>e  is  necf^- 
Mry,  iu  consequence  of  tlie  omission  to  nniko  other  suitable  provi^jiiri.  as 
preacriljed  in  this  section;  that  the  rtxmis  leased  are  i*cquired,  loi-  the 
ptvper  |>erforwanee  of  the  duties  of  the  comiuissioner  ;  that  the  n  nt  pay- 
able thervlor,  by  the  teiins  of  the  lease,  is,  in  their  opinion,  i<M>oiiiilile; 
uul  that  the  lease  is,  iii  all  or  her  respec*ts,  fair,  just,  and  pnipcr.  Tiie 
proper  and  necess;iry  expenses  of  the  comnii>>ioner's  otliee,  ini-ludin<>:  liie 
reuouahle  compensation  of  his  assistants,  eierks,  and  messengers,  neet-s.-ary 
printing  and  advertising,  books,  stationery,  and  other  artieles  recpiiivd  tor 
the  convenient  diseharge  of  his  duties,  may  be  paid  by  liini,  out  ot  the 
niouey,  reeeived  by  him  for  fines  and  penalties.  If  tiiere  is  a  :letieienry, 
tliu  boanl  of  alderman  [aldermen]  must  providi!  for  the  payment  thereof, 
bj  the  comptroller  of  the  city  of  New  Yoik,  out  of  the  city  treasury. 

§1094.  The  c<mnnissioner  must  commence  the  preparation  of  lists  of 
tri;d  jurors,  in  the  month  of  May,  in  each  year.  For  tliat  purpose  the  iiaineH 
of '.he  i>ersons,  liable  to  sei  ve  as  trial  jurors,  must  l)o  eiiteied  in  Miitahlo 
buoka,  alphabetically,  with  ihe  occupation,  placeof  i)usiness,  and  residence 
of  each,  as  far  a^  those  particulars  can  be  convenicntiv  ascertained.  Alier 
tite  first  day  of  June,  he  musi  publish  a  notice,  for  at  least  ten  day>.  in  nc»t 
lesAthan  six  of  the  ne\vspa|)ers  published  in  the  city,  that  chdms  for  exeinp- 
tiuii  will  be  heard  by  him.  lie  may  insert  in,  or  append  to  the  noiire, 
eupies  of  such  .portions  of  the  statutes,  relating  to  jurors,  as  he  deeui>  ex- 
peilieut.  He  must  hear  and  determine  all  claims  for  exemption,  ami  must 
keep  A  record  of  the  {H'rsons  exempted,  and  of  the  period  of  time  for  w  hieh 
the  exemption  of  each  is  allowed. 

§1096.  The  commissioner  may  cause  to  be  personally  served,  on  any  per- 
iou,  within  the  city,  a  notice,  requiring  him  to  attend,  at  the  eonitin>-<ion- 
cr'riotiice,  at  a  specified  time,  not  less  than  tventy-foiir  hours  aiter  service 
of  the  notice,  for  the  purpose  of  testifying  coneerning  his  own  iiabisi'v,  oi- 
tbe  liability  of  any  other  person,  to  serve  as  a  juror.  A  person  so  notitieil 
niusl  attend,  and  testify  accordingly.  If  he  fails  lo  attend,  as  specified  in 
the  notice,  for  any  cause,  except  physical  inability;  or  if  he  refn.«*es  lo  be 
8woru,  or  to  answer  any  legal  and  peruaent  (^ue^ti()n,  put  to  him  by  tlie 
vanmisHioncr  ;  he  forfeits  fifty  dollars  for  each  failure  or  refusal.  One  or 
more  successive  notices  may  be  served  upon  the  same  person,  where  he  tails 
tu  attend,  as  required  by  a  former  ncuice ;  and  he  is  liable  to  the  sanie 
pnalty,  for  each  failure  so  to  attend  But  the  coniniissioner  may,  in  his 
diKTction,  dis[>ense  with  the  per.sonal  attendance  of  a  person  so  notitied, 
irhere  another  ()er^on,  cognizant  of  the  facts,  is  produced  and  testilies  in 
lis  stead  ;  and  where  a  pei^ori  has  so  altended  twice,  he  cannot  be  retpiired 
0  attend  again  iu  the  same  jury  year. 

§  1006.  On  or  befoiv  the  fmt  dny  uf  October,  in  eacb  *^^e  cviwwm?.- 
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of  jurord,  by  the  clerk,  as  part  of  the  return,  made  an  prescribed  in  sectioi 
ten  hundred  and  eightj-niuc  of  thU  act. 

g  1088.  A  perfK>n,  serving  as  trial  juror,  elsewhere  than  in  a  coart  o 
record,  is  exouseii  fi*oiu  jury  duty  in  a  court  of  record,  only  during  th 
time  of  bis  actual  service  elsewhere. 

§  1089.  The  clerk  of  each  court  of  record  in  the  city  and  county  of  Net 
York,  must,  within  ten  days  after  the  close  of  each  term,  for  which  tria 
jurors  have  been  drawn,  or  after  the  discharge  of  the  trial  jurors,  if  the; 
are  discharged  before  the  close  of  the  term,  return  to  tbe  commissioner  o 
jurors,  the  certified  copy  of  the  minute  of  the  drawing  of  the  jui-ors,  re 
ceived  from  the  sheriff,  and  the  sheriff^s  return  thereto,  or  a  copy  of  eaci 
paper,  certified  by  the  clerk ;  together  with  each  notice  or  other  pape 
attested  by  a  judge,  as  prescribed  in  the  last  section  but  one.  The  clerl 
must  also  deliver  to  the  conimissioner  therewith  his  certificate,  specifying 
distinctly  and  in  detail,  as  follows  : 

1.  The  name  and  residence  of  each  juror,  who  attended  and  served  ;  fix 
number  of  days  the  juror  attended  for  the  purpose  of  serving;  and  ihi 
number  of  days  he  actually  served. 

2.  The  name  and  residence  of  each  juror,  who  was  excused  or  discharged 
with  the  reason  therefor. 

3.  The  name  and  residence  of  each  person  notified,  who  did  not  attenc 
or  serve. 

4.  The  name  and  residence  of  each  person  fined,  and  the  date  and  amount 
of  his  fine,  unless  the  fine  has  been  remitted,  as  prescribed  in  section  eleven 
hundred  and  nine  of  this  act. 

The  return  and  certificate  must  be  filed  in  the  commissioner's  oflfice,  am 
shall  not  be  altered  or  corrected,  except  in  pursuance  of  an  order  of  th< 
court.  If  a  clerk  fails  to  make  a  complete  return  and  certificate,  as  pre 
scribed  in  this  section,  he  is  guilty  of  a  contempt  of  the  court ;  and  th< 
commissioner  of  jurors  must  institute  the  appropriate  proceedings  to  puuisL 
him  accordingly. 

§  1090.  Trial  jurors  must  be  selected  by  the  commissioner  of  jurors,  wh< 
must  alone  decide  upon  their  qualifications,  and  exemptions,  except  &f 
otherwise  expressly  prescribed  in  this  article.  But  this  section  does  no! 
impair  the  right  to  challenge  a  particular  juror  at  the  trial.  The  commis- 
sioner may  issue,  to  u  person  entitled  to  an  exemption,  a  certificate  of  thai 
fact,  which  exempts  the  person,  to  whom  it  is  granted,  from  jury  duty, 
during  the  time  limited  therein.  He  must  keep  a  record  of  all  proceedings 
before  him,  or  in  his  office.  He  is  entitled  to,  and  must  colleci,  for  the 
benefit  of  the  cily,  for  a  copy  of  a  paper  furnished  by  him,  the  same  feea  afl 
the  clerk  of  a  court  of  re.ord. 

§  1091.  The  commissioner  of  jurors  may,  from  time  t9  time  »p[)oint, 
and  at  pleasure  remove,  one  or  more  as^istants,  clerks  in  his  office,  and 
messengers,  and  may  fix  their  compensation.  He  may  designate,  in  writing, 
an  assistant,  to  attend,  in  his  place,  the  drawing  of  jurors,  for  a  particular 
term.  The  commissioner,  or  each  assistant,  whom  he  designates  for  tlic 
purpose,  by  a  certificate,  filed  in  the  office  of  the  county  clerk,  may  adroiu- 
ister  an  oath  or  affirmation,  in  relation  to  any  matter,  embraced  within  the 
/>rovisions  of  thii  article. 

§  1092.  The  president  iiiui  connnissiouevtt  o^  VW  Ae\\«cTlment  of  taxei 

and  assess mvnti*,  the  police   coniniiss'u)Uv.'VS,  iuu\  v\\\  ovWv  vwXiWsi  v>^N:«t% yi 

^^*-'  city  of  Sew  York.    ■  '«uder  to  lUe  cou\m\^^\ow<iv  vA  *Y^\^t'^^^  » 


Udiiunte  in  Ibeir  power,  co  en:ible  liiin  m  procui'e  tbc  uoruea  at  pernunA, 
lialHe  td  lerve  as  timl  jurorti, 

)1093.  The  iNHird  ut  nlilerninn  [nldermeaj  uf  tliu  I'ilj  uf  Now  York 
bm  lake  ore,  thM  aoiiuble  roornd,  auti  other  Hceoinma^lntlons,  am  pro- 
'iM  Fur  tlie  use  of  the  I'ommiFdionoi'  of  jnrora.  ir,  by  thu  1»  dny 
oUbrch,  ill  snj  yeur,  aiiiislile  roomii  hHVe  nut  been  pruTliIei)  furltlhuse. 
If  llie  }'enr  vuininenum};  oq  (lie  first  day  o!  Uav  oeu  ensuing,  lie  Jimy  leime 
•aioUe  nrams,  (or  ihiic  yuur,  uid  m&v  puy  ibe  rent,  uui  of  (ba  muuej 
IvxUeii  by  liiiii  foi-  Hues  ttnll  pclmlliei).  Hut  a  l£ase  m  iDiidesbnII  nut  uiko 
etia,  uiiijl  H.  mnJDiilv  uf  the  members  uf  (he  bourJ,  iip«L^ilieil  in  Bettiun 
ducu  liiLDiii'eU  mid  iuuiteeo  u(  Ibia  ucl,  indune  Iheieupuo  a  uertiliciit^ 
.  Illinl  bf  thi^m.  to  ibu  efFeut,  ttwl,  hii  tlieir  upinioii,  suuh  a  leiise  is  iiui;t'»i 
I  nj,  in  iKUWequeuue  ut  tlic  oniia^uu  Lo  maku  otlur  suitable  prurinion,  aa 
I  (Owibed  ill  this  twulion;  tbiit  llie  ruumi  leased  are  required,  Eor  ibt) 
I  Wfr  petturHuiui.-H  uf  tlie  diitieti  of  tbe  eiiiiimiiiBiuiier ;  Ibulthur^t  piij- 
4h  Iberutor,  hy  the  tenos  "t  tbe  leiiM,  la,  in  tUetr  opiuioD,  leaMjiiublc; 
'ler  raspeutn,  fair,  just,  luid  proper.  The 
il'  the  ciuDmis6ioiiei''ii  oBiue,  ineiuJing  tJiu 
uupenMtlonot  bjx  ussiatantK,  clerk*,  aiid  inesdeugers,  iieuesrarjr 
\  Hioiing  lUid  udverliitiug,  liuokg,  slstioiiei}',  and  other  nrtiriea  required  luv, 
Ibe  (uiiiL'ii it'll L  rjiai-borge  of  bia  duties,  mnj'  he  pnid  by  liiia,  oat  of  lliB 
!  iMiiGy,  ni'tived  by  him  for  Sues  iiiii)  jieuultles.  If  there  is  a  defieieiiuy, 
'  Uwbiiinl  111  tildernian  [uldeniienl  must  provide  for  the  pnyuieiil  thereof, 
I  <S  'Ix  uuiuptruller  uf  the  city  of  New  Yulk,  out  uf  the  eiiy  treasury. 

$1004.  I'be  uommisfioner  must  eoinmenue  the  pi-eparatiun  of  iiats-  oC 
(nil  jurors,  in  the  month  i)f  Hay,  in  eaeh  yeiir.  For  thiit  purpose  the  tmiDea. 
olehtperiHios,  liable  uisuivu  as  triul  jucum,  inui<t  be  euleteil  in  suitable 
Uvki,  alpha betiunlly,  with  llie  ooeuputiou,  pkceuf  bu»liiesa,  and  residenirs' 
*4  Miji,  an  tut  ua  ibaea  partieuiars  uku  be  uunveniently  BsuBrtained.  Aftcc 
<Im  Gni  day  of  Juue,  bu  niiiat  pablinh  a  uutive,  for  it  least  ten  days,  in  not 
b>lhiiii  six  uf  tliu  tiew^pii  ptrrn  published  in  the  city,  that  eluiina  fureiemp- 
l^wUI  b«  lleurd  by  liim.  He  mny  insert  iu,  or  append  lu  the  lioilve, 
ffht  of  Biieh  .portions  of  the  statutes,  relating  to  jurors,  as  he  deems  ex- 
HlnL.  He  must  lieiir  Had  determine  till  i:hiims  for  eiemption,  and  must 
m  *  reuord  of  the  por^ana  eiempted,  and  of  the  period  of  time  for  wbieb 
■  eumpliun  of  ciieh  is  ullowed. 

-4"^'^  '''bo  eoiomissioDer  nuiy  cause  to  be  persomilly  served,  on  any  per- 
4l,«ilbin  the  eity,  a  aotice,  leqairiug  him  to  attend,  ut  (be  tomoiiiuioa- 
JMilfilie,  at  a  spei'ifieil  tioie,  nut  lesa  than  tnenty-fuur  hours  Hiter  service 
Kit  iwtioe.  for  tlie  purpose  of  testifying  uuucerning  his  uwii  liublJliy,  or 
n liibility  of  any  other  person,  to  lene  as  a  juror.  A  person  so  notified 
mtttteDd,  and  testify  accordingly.  If  be  fails  to  attend,  as  spec! fied  in 
■TlMllee,  foe  auy  cause,  eitepl  physical  inability  [  or  if  he  refuses  to  be 
9wB,  or  to  unswer  any  lei^Hl  :ind  pcrunciit  question,  put  to  liim  by  the 
^~~'"ioncr[  he  forfaiia  fifty  dollars  for  each  failure  or  refusal.  One  or 
nessive  notices  may  be  *erved  upon  thesame  person,  where  he  fuilil 
MiAttid,  as  required  by  a  former  nnlioe;  and  lie  is  liable  to  the  same 
^Wlft  '<"'  eaoli  failure  h>  to  attend.  But  the  uomiuiaBiooer  may,  in  his 
Kmhuii,  diapeneo  with  tbe  personal  nttendntice  of  a  person  so  notified, 
WJi^untiKT  person,  eognizant  oE  the  (nets,  is  produced  and  tostilies  in 
■lBMd;and  where  n  pentui,  has  hi  attended  twice,  be  cannot  be  required' 

I  )  1O06.  On  or  bertUf  Ibe  firol  day  ol  October,  in  each  Jtta'c,v\\e 
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sio'ier  iiuisi  rtMurn  to  tho  oK»rk  of  tlio  city  and  county  of  Xew  York,  to  be 
lili'ii  in  lii>  otlii'*',  oiTUtiisi  v'opios  of  ilio  lists,  prepHred  by  him,  of  ilie  pe^ 
>ons,  lialilo  lo  sor\o  a,<  iri.il  jiuvrs*  in  tlie  coui-ts  of  record,  for  the  msuing 
jury  \oar.  llo  iua\,  from  liuio  lo  time  tlioreufter,  strike  from  tlie  ILst^kept 
by  iiim«  (lu>  nuiiio  of  a  |KM:«tMi,  who  i:»  found  by  him  to  be  exempt  or  did- 
({uahtioii.  lii  iltai  i>us<\  \w  muM  ivcord  tlie  i-ea8on  wliythe  name  is  Atiickcc 
olT. 

§  1097.  WhtMi  tluMvrtiliod  iH>pie5  of  the  Hats  have  been  returned,  w 
l^rosonlK'il  in  i\w  h\<{  stviion.  tho  ballots  for  trial  jurors,  used  in  the  previ- 
oils  yt>ar,  nuisi  l>o  iviuiiu'd,  by  ibo  county  clerk,  to  the  eommisnoner,  wIh) 
nui<t  dosti\»y  iliosc  which  iirt»  not  itniuirtvl  for  the  current  jury  yenr.  The 
ballots  for  the  cnrrt'nt  jury  vtMirmnst  Ih^  pri^pai-etl  by  the  commi^iooer,  who 
may  use.  for  that  purpi>st\  so  miuiy  of  the  ballots,  prepai'ed  for  the  pievwiw 
year,  as  lie  «Khmus  ox|K^lient.  The  iMillots,  fo  prepare<t,  must  be  delivered  by 
the  coiinnissiuDor  to  the  <.H»unty  dork,  and  depiwited  by  the  county  clerk,  or 
his  dofnity.  in  a  box,  as  pn^criU'd  in  article  second  of  title  third  of  iliis 
chapter.  The  cominissionor  nuiy,  from  time  to  time  thereafter,  return  ter- 
titicd  copies  uf  additional  lists,  containing  the  names  of  {)ersons,  liable  to 
serve  as  trial  jurors,  which  weix*  omitted  from  the  former  lists ;  and  ballots, 
containing  those  names,  must  Ik'  prepared  in  like  manner,  and  u^ed  fur  the 
resKJHe  of  the  iurv  vear. 

g  1098.  The  number  of  trial  jur«»rs,  to  be  drawn  for  each  term,  and  each 
Hcpuratc  part  of  a  term,  of  a  court  of  rect>rd  in  the  city,  at  which  issues  of 
fact  are  triable  by  jiuy,  must  be  fixed  by  a  general  order  of  the  court,  or, 
if  it,  is  not  so  fixed  for  a  term,  or  a  separate  part  of  a  term,  by  a  written 
order  of  the  j«id<;e,  appointed  lo  hold  the  same.  The  order,  or  a  certified 
<-opv  thircof,  must  be  tiletl  in  the  olHee  of  the  ctmnty  clerk.  If  the  num- 
Imm-  has  not.  been  fixed,  in  either  mode,  at  the  tnne  of  the  drawing,  one  hiin- 
dn-i  Ilia!  j'norri  must  be  drawn  for  eauh  tern),  or  for  each  part,  if  tlie 
it'iui  i'onsi.sis  of  two  or  moiv  separate  parts. 

;'  1099.  On  a  day,  designated  by  tlie  county  clerk,  not  less  than  four- 
l'«ii.  iMir  more  tiian  twenty  days,  before  ti»e  day  appointed  for  hohling, in 
I  III-  <  iiy,  ii  icnn  ol  a  court  of  reeoid,  at  wiiich  issues  of  fact  are  triable  by 
I'll  N .  llw  nininiis.-ioner  of  jurors,  in  person,  or  l>y  an  assistant  de^ignated 
l»v  liini  ;  I  III'  slM-riir  of  the  city  and  county  of  New  Vork,  in  person,  or  bj 
III-  iiiiili-r  -.lii-rill";  and  oue   or  nnu'c  jutlges  of  courts  of  record,  residing  in 

•  III'  I  iiv,  iiiii-ti  iiitiMid,  at  the  oHiee  ot  the  i«>uniy  clerk,  to  witness  anda««s( 
III  I  In-  ilr.iwiii'^  <if  trial  jurors  for  the  term. 

,  1100.  At.  leant  six  days  before  the  drawing,  the  county  clerk  must 
pMbli  li  iMiii.i.  ih<'i<!«)f,  in  at  least  three  newspapers,  published  in  the  city, 
lb"  mil  I  iil.i)  «aus<;  written  notit;e  thereof  lo  be  served  u|>ou  the  sheriff,  ibe 

•  <iiiiiiii.-.  iioiirr  ol  jun;r>,  and  at   least   three  juilges  of  one  or  more  courts  of 

If. .Mil,  icniilMii;  in  the  citv. 

',  J 101.  If  ai  least  «>rie  judge  of  a  court  of  reeord,  residing  in  the  city, 
uikI  al-o  iIh*  coinniissloner  of  jurors,  and  the  slierilT,  in  |>er8on,  or  repre- 
MMihil,  ii.«,  |»res»'rilM'd  in  the  la.-^t  section  but  one,  do  not  attend,  the  clerk, 
or,  111  lii.^  ab.-cn«'»',  the  deputy-clerk,  must  adjourn  tlie  drawing  to  the  next 
da\.  Tlieieiiptin  tlie  cImU  must  forthwitii  eause  to  be  served,  upon  tlie 
absent  c-oiiiiiiis.-ioneror  slufritf.  and  upon  at  least  three  judges  of  one  <»•  iniM« 
uMiii.-,  ut  I.'.  «M-,1,  i<»si(iing  in  the  city,  written  notice,  to  attend  the  drawing 
upon  tlie  ailjoiiine.j  <ljiv, 

,V  -i-iOJS.  Ii  tiw  uilicerd,  specilied  Lu  section  ten  hundred  ami  niDcty-niiie 
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of  this  Oct,  attend  upoii  the  adjourned 'day,  but  not  otherwise,  the  clerk,  or, 
in  his  absence,  the  deputy-clerk,  niUBt  proceed,  in  their  presence,  to  draw 
the  jurors. 

§  1103.  The  drawing  must  be  conducted  as  follows  : 

1.  The  county  clerk,  or  his  deputy,  must  shake  the  box  containing  the 
ballots,  8o  as  thoroughly  to  mix  them. 

2.  lie  must  then,  without  seeing  the  name  contained  in  any  ballot,  pub- 
licly draw  out  ol'  the  box,  one  ballot ;  and  continue  to  dniw,  in  like  manner, 
one  ballot  at  a  tin>e,  until  the  re<iui8ite  number  has  been  drawn. 

3.  A  minute  of  the  drawing  must  be  kept  by  one  of  the  attending  officers, 
in  which  must  be  entered  the  name,  contained  in  each  ballot,  drawn,  before 
Another  Imllot  is  drawn. 

4.  After  drawing  the  requisite  number,  the  minute  of  the  drawing,  con- 
taiuing  the  names  of  the  perfous  drawn,  with  the  i)roper  additions  of  each, 
and  specifying  for  what  court  and  for  what  term  they  were  drawn,  must  be 
signed  by  the  clerk  or  his  deputy,  and  the  attending  officers,  and  filed  in  the 
clerk's  office. 

§  1104.  If  the  term  consists  of  two  or  more  separate  parts,  the  trial 
juiors  for  each  part  must  be  drawn,  and  a  minute  of  the  drawing  must  be 
made,  signed,  and  filed,  and  the  subsequent  proceedings  must  be  the  same, 
as  if  it  was  a  distinct  term. 

§  1105>  The  commissioner  may  issue,  to  a  trial  juror  so  drawn,  a  printed 
noiice,  infoi-ming  him  that  he  ha^  been  drawn,  and  will  be  duly  notified  by 
tlie  sheriff,  and  containing  copies  of  such  portions  of  this  article,  as  the  com- 
missioner deems  advisable. 

§  1106.  The  clerk  must  deliver,  to  the  sheriff,  a  certified  copy  of  the 
minute,  or  of  each  minute,  if  there  are  two  or  more.  The  sheriff  must  no- 
tify each  juror,  named  therein,  to  attend  the  term  or  part,  for  which  he  was 
dniwn,  by  serving  upon  him,  at  least  six  days  before  the  connneiicenjont 
titereof,  a  notice,  addressed  to  him,  stating  that  he  has  been  drawn  as  a 
trial  juror  for,  and  is  i-equired  to  attend,  the  term  or  part,  sj)ecified  in  the 
notice.  The  notice  may  be  served  personally,  or  by  leaving  it  at  the  juror's 
itsidence,  or  usual  place  of  business,  with  a  person  of  proi)er  age  and  dis- 
cretion. Before  the  commencement  of  the  term  or  part,  the  sheriff  must 
file,  with  the  clerk,  the  certified  copy  of  the  minute,  with  a  return,  uuder  his 
hand,  indorsed  thereupon,  or  annexed  thereto,  naming  each  person  notified, 
>i|i  specifying  the  manner  in  which  he  was  notified. 

§  1107.  The  clerk  of  each  court,  for  a  term  of  which  tiial  jurors  are 
notified  to  attend,  by  the  sheriff,  must  certify  to  the  clerk  of  the  board  of 
alderman  [aldermen],  each  case,  where  less  than  a  majority  of  the  persons, 
named  in  a  minute  of  a  drawing,  are  returned  as  personally  served.  The 
l»ojird  of  aldermen  are  prohibitt^  from  allowing  or  paying  any  fees  or  charges 
to  the  sheriff,  for  notifying  any  of  the  persons  named  in  that  minute,  or  for 
making  a  return  theivunon.  A  clerk  of  a  court,  who  omits  to  notify  the 
:Ierk  of  the  board  of  alderman  [aldermen],  as  prescribed  in  this  section, 
8  liable  to  a  penalty  of  one  hundred  dollai's,  for  each  omission,  to  be  recov- 
ffed  by  any  person  suing  therefor. 

§  1108.  [am'dlSII.]     At  any  time,  during   the   sitting  of  a  term  of  a 
ourt  of  record  in  the  city,  the  court  may  direct  an   additional  number  of 
rial  juroi'S  to  be  drawn,  for  the  tern),  or  for  the  part,  at  which  the  ovdiiv  \%      ' 
lade.     The  order  must  specify  the  number  to  be  dvvwvw,  v\\\Ol  \.\\vi  \\\\\fe  viV 
rawiDHT'     57w  drawing  may  be  made  either  in  open  court.  \iT\dftT  VW  ^vc^^v 
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tioii  of  the  judge,  or  in  tlie  ordinary  manner,  except  that  Botice  is  not  re* 
quired.  The  sheriif  must  forthwith  notiiy  the  jurors  drawn,  by  raeh  a 
noiiec  us  the  court  directs,  to  attend  the  term  or  pait,  at  the  time  spatified 
in  the  order. 

g  1109.  Where  a  person,  duly  drawn,  and  notified  to  attend  a  term  of  a 
court  of  lecord,  us  u  trial  juror,  fails  to  attend,  at  the  time  specified  io  the 
notice,  or  fi'om  day  to  day,  tlie  court,  at  that  term  must  impoae  upon  Iiimt 
tine  of  not  less  thin  fifty  nor  moi-e  than  two  hundred  and  fifty  dollare.  A 
fine  thus  imposed  may  be  wholly  or  partly  remitted,  by  direction  of  the  judfie 
in  open  court,  l)efore  the  end  of  the  same  term,  and  upon  good  cuuM 
shown ;  otherwise  it  shall  not  be  remitted,  except  us  presoribed  in  sectione 
eleven  hundred  and  thirteen  and  eleven  hundred  and  fourteen  of  tlii«  eet 
Each  remission,  so  made  by  the  judge,  with  the  reasou  therefor,  must  be 
entered  in  the  minutes  of  the  court.  This  section  applies  to  a  special  juror, 
as  well  us  to  an  ordinary  trial  juiHir. 

§^  1110.  Where  a  person,  duly  drawn  and  notified,  fails  to  attend  and 
serve,  ut  u  term  of  a  court  of  record,  as  required  by  law,  without  having 
been  excused,  the  court,  besides  imposing  a  fine,  as  prescribed  in  the  Ixt 
section,  may  direct  the  sheriff  to  arrest  him,  and  bring  him  befoie  the  court; 
and,  wlien  he  has  been  so  brought,  it  may,  in  its  discretion,  compel  hin  to 
serve. 

§  1111.  A  list  of  trial  jurora,  for  each  of  the  district  courts,  roust  be 
selected  by  the  commissioner  of  jurars ;  and  must  consist  of  not  less  than 
fifty,  nor  more  than  one  hundred  jurors.  A  person  shall  not  be  placed  upon 
such  a  list,  who  does  not  reside  in  the  district^  in  which  the  court  is  held. 
The  judge  of  each  district  court  must  in)pose  a  fine  of  tweuty>fiv*e  dollars, 
upon  each  person,  duly  drawn,  and  notified  to  attend  the  court,  as  a  trial 
juror,  who  fjiils  to  attend,  as  required  by  the  notice.  The  clerk  of  the* 
court  must,  wiiliin  ten  days  thereafter,  transmit  to  the  commissioner  of 
jurors  a  certiticute,  showing  thut  the  tine  bus  been  so  imposed,  and  stating 
how  the  notice  to  attend  wus  served  upon  the  delinquent,  in  order  that  the 
same  ])r()ccedings  may  be  had,  as  in  tlie  case  of  a  delinquent  juit)r  in  i 
court  of  record.  A  judge,  or  a  clerk,  who  violates  this  section  forfeiU 
one  hundred  and  fifty  dollars  for  each  offence. 

§  1112.  Tlie  board  lor  the  selection  of  grand  jurors  must,  at  the  time 
when  it  selects  the  grand  jurors  for  each  jury  year,  also  select,  from  the  IW 
of  trial  jurors  for  that  year,  the  names  of  not  less  than   one  hundred  «M 
twenty,  nor  more  than  one  hundred    and    fifty  persons,  to   constitute  the 
shcrill's  jurors,  for  that  jury  year.     The  comnnssioner  of  jurors  must  forth- 
with transmit  to  the  sheriff  of  the  city  and  county  of  New  York,  a  list,  ce^ 
titied  by  him,  containing  the  names  of  the   persons  so  selected,  with  the 
juoper  additions  of  each,  and  showing  that  they  have  been  selected,  ae 
prescribed  in  this  section.     The  sheriff  must  cause  ballots  to  be  prepared, 
as  prescribed  in  article   second  of   title    third    of   this   chapter,   and  to  he 
de[)ositc(l  in  a  proper  hox.     Where  the  sheriff  is  authorized  or  raquired  by 
law,  to  empanel  a  jury  for   any  ])urpose.    the  requisite  number  of  ballots 
must  he  drawn  from  the  box,  as  prescribed  in  that  article,  by  the  sheriff,  of 
by  his  under-siieriff,  or  dcputy-sheiiir.     Hut  the  sheriff  may,  in  his  discre- 
IJoj),  divide  the  luuiics  eoutained  in  the  list,  into  ihivc  panels,  each  contain- 
iiific  nil  cijunl  iiuinbvr  of  names,  as  no*.\v\\  us  iv\\\\  Vve.     l\\  lUut  case,  ho  must 
(lo>iiriintc  tliv  moiMhii^  \\\  which   each   pamA  wAW  W  \\^vh\,  >^^  \\\wX  \\\^\^r| 
<^tity  shall  be  distiibuU-d  tniually,  as  i\ear\y  as  mA>|  \>ft,  \^wv^\i^  W\^  Vww 
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ind  bnlloto  shall  be  depositfnd  in  the  boi,  at  the  beginning  of  each  month, 
umt-iining  tlie  uamea  of  the  jurors  designated  for  that  month. 

§  1113.  [am*d  1879.]  The  commissioner  of  jurors  must  cause  a  notice 
to  be  served  upon  each  dulinquent  trial  juror,  returned  as  having  been  lined, 
stating  t'.te  amount  of  the  tine,  and  the  term  at  wliich  lie  wtis  Uncd,  and  re- 
quiring him  to  attend  before  the  commissioner  at  the  latter^s  office,  on  a 
specified  day  and  at  a  specified  hour,  and  show  cause,  if  he  has  any,  why 
the  fine  should  be  wholly  or  partly  remitted,  or  why  payment  of  the  fine 
sliould  not  be  enforced.  ■  The  notice  must  be  served,  at  least  six  days  before 
the  day  therein  specified.  If  the  sheriff^s  return  shows  that  notice  to 
attend,  as  a  trial  juror,  was  personally  served  upon  the  person  fined,  the 
notice  to  show  cause,  as  prescribed  in  this  section,  may  be  served  upon  him 
either  personally,  or  by  leaving  it  at  his  residence,  or  usual  place  of  busi- 
neit^,  with  a  person  of  suitable  age  and  discretion ;  otherwise  it  must  be 
served  upon  him  personally.  If  a  person  so  notified  fails  to  attend,  the  fine 
must  be  enforced.  If  he  attends,  he  may  demand  a  hearing  before  the 
board  for  the  enforcement  of  jury  fines  ;  otherwise  the  commissioner  must 
decide  with  respet-t  to  the  remission  of  the  whole  or  any  part  of  tiie  fine, 
and  the  suffirienuy  of  the  cause  shown,  if  anv,  and  his  decision  is  conclusive 
with  respect  to  that  fine,  unless  tlie  person  fined,  within  ten  days  thereafter 
senes  upon  him  a  written  demand  of  a  hearing  before  the  board  of  enforce- 
ment. In  that  case,  the  commissioner  must  appoint  a  time  for  the  hearing ; 
and  the  person  fined  must  then  attend  without  further  notice. 

• 

§  1114.  The  presiding  justice  of  the  supreme  court,  in  the  first  judicial 
department,  the  chief-judge  of  the  court  of  common  pleas,  the  chief -judge 
of  the  superior  court,  the  chief-justice  of  the  marine  court,  the  mayor,  the 
recorder,  the  city  judge,  the  judge  of  the  court  of  general  sessions,  and  the 
commissioner  of  jurors,  constitute  tlie  board  for  the  enforcement  of  jury  . 
fines.  The  board  must  meet,  at  the  office  of  the  commissioner  of  jurors,  on 
the  last  Monday  in  October  in  each  year,  and  on  the  last  Monday  of  each 
nionth  thereafter,  until  and  including  the  foliouing  month  of  June  ;  and  as 
much  oftener  as  the  business  before  it  re(iuircs.  Three  members  of  tlie 
board  constitute  a  quorum.  The  board,  either  upon  a  hearing,  or  when  act- 
ing upon  the  commissioner's  decision,  as  the  case  requires,  has  exclusive 
power,  except  as  in  this  article  otherwise  prescribed,  to  remit  the  wiiole  or 
«ny  part  of  a  tine.  The  board,  or  the  commissioner,  may,  in  its  or  his 
discretion,  hear  testimony,  or  determine  a  case  upon  affidavits ;  and  may, 
from  time  to  time,  adjourn  the  hearing  or  final  disposition  of  a  particular 
case. 

§  1115.  The  board  may  compel  the  attendance  of  any  person,  required  to 
apjiear  before  it,  as  prescribed  in   the  last  section  but  one.     It  may  issue  a 
Warrant,  directed  to  the  sheriff  of  the  city  and  county  of  New  Yoriv,  coin- 
mending  him  to  arrest,  and  bring  t)efore  the  board,  a  person,  who  fails  to 
attend,  at  the  time  appointed  for  hearing  his  case,  or  to  pay  a  fine  iinposcd 
opon  him,  and  not  remitted  by  the  board.     If  a  delinquent  trial  juror,  duly 
drawn,  and  returned  by  the  sheriff  as  personally  notified  to  attend  a  term, 
or  personally  notified  to  attend   before  the  commissioner,  as  prescribed    in 
the  last  section  but  one,  is,  in  the  opinion  of  the  board,  able  to  pay  his  fine, 
the  board  may  make  an  order,  directing  the  sheriff  to  Jirrest  \\\tcv^  v\\\^i  vccv- 
prison  him  in  the  county  jnily  until  the  fine   is  paid,  not  ex.cecvi\w^  \\v«v^ 
daw.     Tne  sheriff  must  obey  s/jt'/j    nn    order.      The    boavd    vv\a\    vcv^V^ 
border,  dh-ectin<r  that  a  person,  luixing  a   fine  imposed  upon  V\\m,V>^  ^^- 
'^  from  jary  duty,  for  a  period  not  ojcceeding  one  year. 
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§  1116.  After  ten  days  have  eipired,  nnce  the  final  dedskm  of  th 
board  of  cMifoi-cement,  with  i*e8pect  to  a  fine,  as  prescribed  in  tlie  lastsM 
lion  but  one,  if  the  fine  has  not  been  remitted  or  paid,  the  eommiwioiie 
must  issue  a  warrant,  under  liis  hand,  directed  to  the  sheriif  of  tlie  city  aw 
county  of  New  Yorls,  reciting  the  facts,  and  commanding  tlie  abeiiff  ti 
collect  from  each  person,  named  in  the  schedule  annexed  thereto,  the  son 
set  opposite  that  person's  name  in  the  schedule,  and  to  pay  over  the  same  t 
the  commissioner.  The  schedule  must  contain  the  names  of  persons,  fiM 
and  notified  to  show  cause,  whose  fines  have  not  been  wholly  paid  o 
remitted  ;  it  must  show  the  amount  of  each  fine,  remaining  unremitted  o 
unpaid ;  and  the  residence  or  usual  place  of  business  of  each  person  fiued, « 
far  as  it  can  be  conveniently  ascertained.  Tlie  sheriff  must  collect  eachfiM 
by  a  levy  upon  and  sale  of  the  personal  property  of  the  person  fined,  as  pn 
scribed  by  law,  where  an  execution  against  property  is  issued  upon  a  judg 
nicnt  rendered  in  a  court  of  record.  The  sheriff  is  entitled,  in  each  case,  t 
the  same  fees  as  upon  such  an  execution,  to  be  collected  in  the  same  man 
ner.  Uc  must  return  tlie  warrant  and  schedule,  with  his  proceedings  there 
upon,  to  the  commissioner,  within  thirty  days  after  the  delivery  thereof  i 
him  ;  and  must  then  pay  over  the  money  collected,  less  his  fee6.  Hisretan 
may  be  compelled  by  the  supreme  court,  in  the  same  manner  as  the  reton 
of  an  execution  against  property,  issued  upon  a  judgment  rendered  intba 
court.  For  his  failure  to  collect  a  fine,  an  action  may  be  maintjiiued  ngalos 
him,  in  a  case  where  such  a  case  may  be  maintained  by  a  judgment  cr^toi 
ngainst  a  sheriff  failing  to  collect  an  execution  against  property,  and  «!tl 
like  effect.  The  provisions  of  section  one  thousand  one  hundred  and  nioc 
teen  of  this  act  apply  to  such  an  action. 

§  1117.  The  commissioners  must,  within  thirty  days  after  the  retam  c 
the  waurnnt  to  hini,  file  with  the  clerk  of  the  court,  by  which  each  unco! 
lected  tine  was  imposed,  a  certificate,  to  the  effect  that  the  warrant  has  bee 
returned,  and  showing  what  fines  remain  uncollected.  Thereupon  the  cler! 
must  make,  in  the  docket-book  of  judgments,  kept  by  him,  the  same  entrie 
as  nearly  as  may  be,  with  respvct  to  each  uncollected  fine,  as  if  it  was 
final  judgment,  rendered  in  an  action.  If  the  fine  was  imposed  by  a  cour 
other  than  the  supreme  court,  the  ckrk  thereof  must  immediately  tranno 
a  transcript  of  the  entries,  to  the  clerk  of  the  city  and  county  of  New  Twl 
who  must  file  it,  and  make  the  appropiiate  entries,  in  his  docket-book  ( 
judgments.  The  commissioner  must  pay  the  clerk's  fees,  at  the  rai 
allowed  for  snnilar  services,  with  respect  to  judgments.  When  the  entri< 
have  been  made,  the  fine,  with  interest,  becomes  a  lien  upon  the  real  pro 
erty  of  the  person  fined,  as  if  it  was  recovered  by  a  judgment  in  the  sau 
court ;  and  an  execution  to  collect  it  may  be  issued,  directed  to  the  sher: 
of  ihc  city  and  county  of  New  York,  hs  upon  such  a  judgment.  ThecW 
missioner  has,  in  relation  to  the  execution,  and  the  satisfaction  of  the  fii 
ail  the  powers  of  the  attorney  for  a  party  recovering  such  a  judgpoient, 
relation  to  the  judgment,  and  the  execution  issued  thereupon. 

§  1118.  The  commissioner  of  jurors  must  receive  all  money,  paid  or  c 
lected  for  fines  o:>  penalties,  as  prescribed  in  this  article  ;  and  he  may  ma 
all  payments  therefrom,  which  he  is  authorized  by  this  article  to  ma 
lie  must  give  a  receipt  for  any  n)oney  paid  to  him,  for  a  fine  or  penal 
He  must  keep  a  just  and  faithful  account  of  all  receipts  and  payments, 
items,  showing  the  n:ime  of  the  person,  from  whom  each  sum  of  money  \ 
received,  and  to  whom  each  sum  of  nmney  was  paid  ;  an<l  must,  at  all  i 
sonable  times,  keep  his  account  open  to  public  inspection.  At  the  end 
cac/i  ciiJ'cnilnr  rear,  his  account  must  be  venfted  by  lua  ufAdarit^  to 
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effect,  that  it  is,  in  all  I'espeets,  just  and  true ;  and  that  he  hns  not  rcc-eived 
an?  Bum  of  inuney,  during  the  vear,  fur  wiiicli  he  Iiuh  not  i-hurged  himself 
in  the  uecouut.  The  account,  thus  verified,  must  be  audited  and  certified, 
by  at  least  three  other  members  of  the  board  for  the  enforcenitMit  of  jury 
fines ;  anil  the  coniniissioner  must  thereupon  pay  over,  to  the  chamberlain 
of  the  city,  the  balance,  if  any,  in  his  hands.  The  account  tims  audited 
md  certified,  must  immediately  be  transmitted  by  the  commissioner,  to  the 
derk  of  the  board  of  aldermen  ;  and  must  be  publisiied  in  the  newspaper, 
designated,  as  prescribed  by  law,  for  the  publication  of  the  official  proceed- 
ings of  city  officers. 

§  1119.  The  corporation  attorney  of  the  city  of  New  York  must,  when 
required  by  the  commissioner  of  jurors,  prosecute,  in  the  proper  court,  an 
tction  for  the  collection  of  each  {>enalty,  incurred  as  prescril>ed  in  this  ar- 
ticle; unless  he  is  satisfied,  upon  an  examination  of  the  case,  that  tiiere  is 
a  defence  to  the  action.  The  action  must  bo  maintained  in  the  name  of 
the  mayor,  aldermen,  and  commonalty  of  the  city  of  New  York,  as  plaint- 
iffs. The  commissioner,  with  the  assent  of  the  corporation  attorney,  may 
compromise,  settle,  or  discontinue,  an  action  so  brought.  From  the  pro- 
ceeds of  an  action,  prosecuted  to  judgment  and  execution,  or  compromised, 
as  prescribed  in  tj^is  section,  the  corporation  attorney  may  retain  the  taxa- 
ble or  taxed  costs.     He  must  pay  over  the  remainder,  to  the  commissioner. 

§  1120.  A  physician,  who  knowingly  gives  a  false  certificate,  or  inak<'S 
a  false  representation,  for  the  purpose  of  enabling  or  assisting  a  person,  to 
be  discharged,  excused,  or  exempted  from  service  as  a  trial  juror  m  the  city 
iad  county  of  New  York,  is  guilty  of  a  misdemeanor. 

§  1121.  A  person,  to  whom  application  is  made,  within  the  city  of  New 
York,  by  the  commissioner  of  jurors,  or  by  his  authority,  for  information, 
as  to  a  fact,  upon  which  the  liability  of  himself,  or  any  other  person,  to 
Berve  as  a  trial  juror,  deiKJiids,  and  who  refuses  to  give  inforniHtion  relating 
thereto,  which  he  can  give,  or  knowingly  gives  false  information  relating 
thereto;  or  a  pei'son  who  knowingly  makes  to  the  commissioner  of  jurors, 
or  to  a  person  acting  by  his  authority,  a  false  representation,  as  to  the 
identity,  residence,  or  any  other  matter,  relating  to  the  liability  of  himself, 
or  any  other  person,  to  berve  as  a  trial  juror,  forfeits  fifty  dollars  for  each 
offence. 

§  1122.  A  person  who  gives,  pays,  promises,  or  offers  money,  or  any 
other  thing,  to  the  commissioner  of  jui-ors,  the  sheiifiF,  the  county  clerk,  or 
otiwr  clerk  of  a  court;  or  to  a  deputy  of,  or  a  person  employed  by  the 
county  clerk  or  other  clerk  of  a  court ;  or  to  an  officer,  messenger,  or  other 
person  employed  by  the  sheriff,  or  the  cH)mmissionerof  jurors  ;  for  the  pur- 
IMse  of  enabling  or  assisting  himself,  or  any  other  pei^on,  named  or  drawn 
M  a  trial  juror,  to  evade,  or  to  be  discharged,  exempted,  or  excused  from 
service;  or  who  knowingly  makes  a  false  statement  or  representation  to  a 
jodge,  the  coram  is.- ioner  of  jurors,  or  a  member  of  the  board  of  enforce- 
Dscnt  of  jury  fines,  for  such  purpose  ;  or  who  knowingly  retains,  conceals, 
Mppresses,  or  wilfully  destroys,  a  notice  to  attend,  before  the  connnissioiier 
of  jurors,  or  at  a  term  of  a  court,  or  any  other  paper,  relating  to  the  liabil- 
H7  to  serve,  or  service,  as  a  trial  juror,  left  at  the  residence  or  place  of 
bosiness  of  another,  who  has  been  named  or  drawn  as  a  trial  juror,  is  guilty 
of  a  misdemeanor.  The  district  attorney  must  prosecute  for  each  otVence, 
^)ecified  in  this  or  the  next  two  sections,  which  comes  to  his  knowledge. 

§  1123.  An  officer,  or  a  person  employed  by  the  8\\ev\tt,  b^  \.\\ft  ^wuvsCvs*- 
Wuer  of  jurors,  or  by  the  county  c/erk,  or  other  clerk  oIl  a  vioviv\.^v<>a.v>  X.-*^ 


a  gift,  brllm,  or  pnymrnt,  fnr  Ibe  pur{Kiti.'ur 
,  liHined  or  ili'uwn  ns  n  Iriiil  jxirur.  tii  ev^iJc,  iir 
Ui  lie  ilisfbargdd,  iiieiii;iLed,  ur  eicusuii   fmi 
uid  kiiuwiu^lv  preveulH  ur  liimlera  tbc  ete 
ci'tivtu,  id  guilty  of  a  LuiHdeiiieiiiiur. 

§1124.  A  pei'Foii,  uniiied  or  di'Dwn  as  n  iriul  juror,  to  wliani  an  offer  or 
BUggesiiun  la  pi-ocupc  hia  iii3i:liui^,  exemption,  ur  eicuBO  froxu  jury  liulj, 
fur  or  ill  cinisidci'alian  of  a  corrupt  iiiduceineiii  or  ivwartl,  is  tniide  bT  tnj 
purson.  nnil  wlio  fnitH,  within  tweuty-fuiir  lioura  llieroiifler,  tu  irifaMn  Ibe 
oonimtssidiier  of  jiirora  Thereof,  is  Biilij  of  a  iniaderacanor, 

g  1126.  A  person,  wlio  Bwiinrs  falsely  iu  uu  nffidHVil,  or  tesiiSea  flisei; 
npoji  an  mrguiri,  made  ns  preacribed  in  tliia  urtivte,  is  guilty  of  perjur<i,  in 
u  cnee  wliero  fiifsely  awenrilig,  iu  nu  iiffidjivit;  uited  u|ion  a  louLiou  iu  u  civil 
aetion,  or  fulsely  (estiljing,  upon  tlie  tiiul  of  uu  iisue  at  tsuil  in  audi  U 
BctiuD,  would  uonetitute  tliut  crime. 
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RORS  IN  Tm  ConiiTT  or  Kims, 

liai.  Quallflcunouf  of  trl.l  Jumra, 

Il«.  K-rw,,,,  eifuipllniiu  «rvl«. 

10  riiorlff;  fht'rllt  to  boTKi 

jiirum. 

I14T.  Dnja  tofWhioli  the  jnroiiiireW    ' 

lU-J.  l>.-,.s:lli  iirjnty«iHoa«qiitred. 

bLMiodaed.    Ei!cuBii«]aW     , 

NiiijcH  niiiiioriomtend. 

aud  cbaiiinai;  a»y.  of  iW    ' 

1130.  Wln'H    court    to   eicuBB    jurat 

1I4S.  Slii^riff  [o  make  recarn  nrjarM    i 

im-  Clerk  "rf"conrt   to  carlify   lo 

uniiilcd 

ST  ««««»■,  a>»^  «""!'of 

1149-  Cou«   u.^-,^^l^nr  litaLMjrduf. 

lliO,  Jurore  i.i    certain  aiieelai  pn- 

C'l-iilUHi.- 

Iriul  jurors  ;  Iii»  general  giov'- 

115B.  Court  ut  rernrd  to  Bnc  JilIW  ft* 

llM.'8uili^vlBl>^  wllra^'ide   for  hia 

]1Ii3.  Jiirui  Diuj  also  uu  iimisted,  Od 

eilMiiaea,  eto. 

113G.  A>-a*woi«    III    rotnni     lietKms 

IIM.  C^imnufsiouer  w  notify  ]iwn 

HiliKi  jni'on-. 

.,olic«.  .md  r.««ve  wideua. 
or  liK  emu  lion. 

tliii-i';  i>[iM:i<pi  inDninim. 

MM  Ble  linuKripC. 

eepL  1.1  w  UAcKeled  uri^^ 

usa  suui.i™muUiI  m.  uiBj  be  «- 

IvruuiUsimlde, 

ll.'iT,  Wiim  iii-n  uiwlu.igea.           • 

"■*-*-'.;^;i',',i,;i."uU""i  w* 

'l,cl^u.il''iu'iH)s. 
IMO.  Wliat  iiQlttiB  m   aLti^iid  druw- 

11S9.  C™uiS,ou.r>-    oth«    -Irt 

ll«.  DniniiiiiVliowroudHCIPd. 

""■'";i",f,r^r«.:s!:r:3i^ 

114-1.  (vrlilii'nre     in    ire    mail«.    and 

IIBI.  Pi^ufllly    for    phyrician   tf«« 

1144.  Siib'Ji'qm^ldri.wluaii  lioiv con- 

hil»v  esitlfluile. 
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1.  A  male  citizen  of  tluN  United  States,  nnd  n  reitident  of  that  oouiitv. 

2.  Not  les?  thuii  twenty-one,  nor  more  than  sixty  yeum  of  ;ige. 

3.  The  owner,  in  his  own  right,  of  real  proiHiity,  of  the  vahie  of  one 
bondrcd  and  fifty  doUai'M,  or  of  |>ei-Honal  property,  of  the  value  of  two  hun- 
dred and  filty  dollars  ;  or  the  liushund  of  a  woman,  who  is  the  owner,  in 
ber  own  right,  of  real  or  pergonal  property,  ot  that  value. 

4.  ill  the  possession  of  his  natural  facultic:« ;  and  not  infirm  or  de- 
crepit. 

5.  Free  from  nil  legal  exceptions ;  intelligent;  of  sound  mind  and  good 
character ;  and  able  to  read  and  write  the  English  language  uuderstand- 
ingly. 

$  1127.  Either  of  the  following  persons,  although  qualified,  is  entitled 
toau  exemption  from  service,  as  a  trial  juror,  upon  his  claiming  an  exerap- 
tioo,  as  prescribed  in  this  article : 

1.  A  clergyman,  or  a  minister  of  any  religion,  olBoiating  as  such,  and  not 
followipg  any  other  calling. 

2.  [amW  1881.]  A  practicing  physician,  surgeon,  or  dentist  surgeon, 
baving  patients  requiring  his  daily  professional  attention,  and  not  following 
uy  other  calling  ;  and  a  licensed  pliarmaceutist  or  pharmacist,  while  actu- 
ally engaged  in  his  profession  as  a  means  of  livelihood. 

3.  [airi'U  18*79.]  An  attorney  or  counsellor  at  law,  regularly  engaged  in 
tbe  practice  ot  the  law,  as  a  means  of  livelihood. 

4.  A  professor  or  teacher  in  a  college,  academy,  or  public  school,  or  in  a 
prirate  school  for  the  instruction  of  pujiils  in  the  usual  branches  of  educa- 
tion, not  following  any  other  calling. 

^.  The  holder  of  an  office,  under  the  United  States,  or  the  State,  or  the 
county,  or  the  city  of  Brooklyn,  or  a  town  of  the  county;  whuse  official 
duties,  at  the  time,  prevent  his  attendance  as  a  juror. 

6.  A  captain,  engineer,  or  other  officer,  actually  employed  upon  a  vessel, 
nuking  regular  trips;  or  a  licensed  pilot,  actually  following  that  calling. 

7.  A  superintendent,  conductor,  or  engineer,  employed  by  a  railroad  com- 
pany, uther  than  a  street  railroad  company ;  cr  a  telegraph  operator,  em- 
ployed by  fl  telegraph  company,  who  is  actually  doing  duty  in  an  office,  or 
along  the  railroad  or  telegraph  line,  of  the  company,  by  which  he  is  em- 
ployed. 

8.  Ad  officer,  non-commissioned  officer,  musician,  or  private,  actually 
serving  in  a  brigade,  regiment,  battalion,  company,  or  troop,  of  the  national 
guard  of  the  State,  uniformed  and  equipped,  according  to  law,  and  faith- 
fully performing  his  duty,  by  making  the  parades,  and  attending  the  drills, 
inspections,  and  reviews,  required  by  law  ;  or  a  general  or  staff-officer, 
actually  performing  duty  as  such  ;  or  a  person  who  has  been  honorably 
di&cliarged  from  the  national  guard,  after  five  years'  service,  in  cither 
Capacity. 

9.  A  pei-son,  who  has  been  honorably,  discharged  from  the  military  forces 
of  the  State,  a  if  ter  seven  years*  faithful  service  therein.  But,  in  order  to 
coiitle  a  person  to  exemption,  under  this  subdivision,  his  service  must  have 
lieeu  performed  before  the  twenty-third  day  of  April,  eighteen  hundred  and 
sixty-two,  either  as  a  general  or  staff-officer,  or  as  an  officer,  noii-conimis- 
aioned  officer,  musician,  or  private,  in  a  unifornioil  battalion,  company^  or 
tfoop,  of  the  militia  of  the  State,  and  armed,  unifonnet\,  vxuv\  o<.\v\\\»\)G<\  vwi- 
cording  to  hiw ;  or  a  portion  theveoi\  during  thai  pcv\ov\,  '.\uOi  \\\  \\v^\ 
atpachv,  and  the  remninder,  since  the  twentv-third  dav    ot    AvvW,  *A^^^-<^^ 

inBdred nnd  sixtf-two,  aa  a  member  of  the  national  cutwd  o?  \\\e  ^VaV^^. 
yo.  A  person,  nho^  after  fHithfuUy  performing   the   (^xiues  ol    -a  ^ot 
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in  a  tiro  company  or  fire  dcfuirtment,  duly  organiied,  according  to  the  kn  a 
of  the  State,  for  five  successive  yeura,  haa  been  booonibly  diachaiged  tlwi^  v1 
from  ;  or  wbo  is,  at  the  time,  an  officer  or  member  of  «  fire^ooiDpany,  daly 
organized,  acvording  to  tiie  liiirs  of  the  State,  and  faithfuHy  performiBg  U 
duly  thereiu. 

11.  A  person,  who  is  pby»>ically  incapable  of  performing  jury  daty,  bf  ] 
reuBori  of  severe  sickness,  deafness,  or  other  physioal  disorder.  ^ 

12.  A  person  belonging  to  the  army  or  navy  of  the  United  States;  erto  ^] 
tlie  police  force  or  fii-e  department  of  the  city  of  Brooklyn. 

I'i.  A  i^erson  otherwise  specially  exempted  by  law. 

^  1128.  The  evidence  of  the  right  to  exemption,  as  prescribed  in  tbi  - 
last  section,  is  as  follows : 

1.  Under  subdivision  eighth  thereof,  where  the  applicant  is  a  roembef  cf 
the  national  guard,  below  the  rank  of  brigadier-general,  the  certificate  of 
the  commanding  officer  of  the  brigade,  regiment,  battalion,  company,  or 
troop,  to  which  ihc  applicant  belongs,  dated  within  three  UKintlis  of  the 
time  of  presenting  it. 

2.  Under  subdivision  eighth,  ninth,  or  tenth  thereof,  where  the  npplient 
has  been  discharged,  the  certificate  of  discharge ;  accompanied,  where  ft 
does  not  show  all  the  facts,  with  the  affidavit  of  the  applicant,  or  of  eaodWf 
person,  acquainted  with  the  facts. 

<$.  Under  subdivision  tenth  thereof,  ^ere  the  applicant  is  an  offlcer,or 
member  of  a  fire  company,  the  certificate  of  tiie  foreman,  or  other  cbitf 
officer,  of  the  company,  to  which  the  applicant  belongs,  dated  within  thna 
months  of  the  time  of  presenting  it. 

4  Under  any  otiior  subdivision  thereof,  an  affidavit  of  the  applicant';  or 
an  affidavit,  satisfactory  to  the  commissioner,  of  another  person  in  bis  be* 
half,  stating  the  facts,  entitling  the  applicant  to  exemption. 

Each  certificate,  specified  in  this  section,  must  be  accompanied  widi 
satisfactory  proof,  by  affidavit  of  the  genuineness  of  the  signature  thereto; 
and  each  affidavit  and  certficate  must  be  filed  with  the  commissraner  of 
jurors,  and  must  be  kept  open  by  him,  at  all  reasonable  times,  to  pul^ 
inspection. 


§  1129.  A  person  shall  not  be  required  to  serve,  as  a  trial  juror, 
than  six  days,  at  any  term,  for  which  his  name  is  drawn,  as  prescribed  in 
tins  article,  unless  the  court,  for  good  cause,  otherwise  specially  directs; 
except  that  he  shall  not  be  di8char«:ed,  until  the  close  of  a  trial,  in  which  be 
is  serving,  at  the  time  when  the  six  days  expire.  A  person  shall  not  be 
re(juircd  to  serve,  as  a  trial  juror,  except  by  the  special  order  of  the  Jadp 
presiding  at  or  holding  the  term,  or  as  otherwise  specially  prescribed  intbil 
article,  unless  at  least  three  days  previous  notice  to  attend  has  been  served 
upon  him,  as  prescribed  in  section  one  thousand  one  hundi'ed  and  forty-siz 
of  this  act. 

§  1130.  The  judge  presiding  at,  or  holding  a  term,  may,  in  his  discretioBi 
excuse  a  triail  juix>r,  attending  thereat,  from  service,  during  the  whole  era 
portion  ot  that  term,  in  either  of  the  following  cases : 

1.  Where  he  has  actually  served  as  a  trial  juror,  in  a  court  of  record  tl 
the  county,  within  six  months  before  the  commencement  of  the  teriDf 
and  since  the  second  Monday  of  August,  preceding  the  commencemeol 
thereof. 

2.  Where  he  has  actually  served  in  the  county,  as  a  grand  juror,  pami* 
ant  to  law,  since  the  first  Monday  of  September,  preceding  the  commeiiM' 

jnent  of  the  term. 
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3.  Wliere  the  iiitcrostH  of  the  public,  or  of  the  juror,  will  be  muteriiiUy 
injured  by  bis  utteoduuee  ;  or  his  owu  heultii,  or  the  health  of  u  mciuber  of 
lufi  family,  requires  iiis  Hbsence;  or  hid  wife,  or  a  near  relative  of  himself 
or  his  wife,  hus  i-eeently  died. 

§  1131.  The  clerk  of  each  court  of  record  in  the  county  of  Kinj^s,  must, 
within  one  week  after  the  close  of  each  ter  n,  for  whith  trial  jurors  have 
been  drawn,  or  after  the  discharge  of  tlie  trial  jui*ors,  if  they  arc  disrhar^cd 
before  the  close  of  the  term,  return  to  the  commissioner  of  jurors,  tlio  panel 
of  trial  jurors,  with  the  sheriff's  return,  received  from  the  bhcriff,  as  pre- 
Bcribed  in  section  one  thousand  one  hundred  and  forty-eight  of  this  act,  or 
tcopy  of  each  of  those  papers,  certified  by  ihe  clerk.  The  cierk  must  also 
deliver  to  the  commissioner  therewith,  a  certificate,  specifying,  distinctly 
ud  in  detail,  as  follows : 

1.  The  name  and  residence  o^  eych  juror,  who  attended  and  served  ;  and 
the  number  of  days  he  actually  served. 

2.  The  name  and  residence  of  each  juror,  who  was  excused  or  discharged  ; 
with  reason  therefor. 

S.  The  name  and  residence  of  each  person  notified,  who  did  not  attend  or 
leire. 

4.  The  name  and  residence  of  each  person  fined,  and  the  date  and  amount 
of  his  fine. 

The  return  and  certificate  must  be  filed  in  the  office  of  the  commissioner, 
*bo  must  also  record  therefrom,  upon  the  list  originally  made  by  him,  the 
dite  and  amount  of  service  performed  by  each  i)erson,  as  tliei^Mu  set 
forth. 

§  1132.  Trial  jurors  must  be  selected  by  the  commissioner  of  jurors, 
who  may  decide  upon  their  qualifications,  and  exemptions,  as  prescribed  in 
this  article.  The  commissioner  may,  from  time  to  time,  appoint,  and  at 
piensure  remove,  one  assistant,  and  as  many  more  assistants,  clerks,  and 
lueKdengers,  as  the  l>oard  of  supervisors  directs.  The  commissioner,  aud 
each  assistant,  whom  he  designates  for  the  purpose,  by  a  certificate,  tiled  in 
the  office  of  the  county  clerk,  may  administer  an  oath  or  affirmation,  in  rela- 
tion to  any  matter,  embraced  within  the"  provisions  of  this  article.  The 
commissioner  roust  keep  a  record  of  all  proceedings  before  him,  or  in  his 
office. 

§  1133.  The  commissioner  is  entitled  to,  and  must  collect,  for  a  copy  of 
a  paper  furnished  by  him,  the  same  fees  as  the  clerk  of  a  court  of  record. 
He  most  furnish  a  copy  of  each  paper  filed,  or  proceeding  taken,  in  his 
office,  to  any  person  applying  therefor,  and  paying  the  fees.  All  the  money 
received  by  him,  for  fees,  or  fines  collected  from  trial  jurors,  or  otherwise 
in  the  discharge  of  his  duties  as  commissioner,  must  be  accounted  for  by 
turn,  and  paid  into  the  treasury  of  the  county. 

S  1134.  Tlie  board  of  supervisors  of  the  county  must  provide  suitable 
rooms,  and  other  accommodations,  for  the  use  of  the  commis.-^iuner  of  jurors, 
uid  also  for  the  compensation  of  his  assistants,  clerks,  an<i  messcngeis ; 
wd  for  necessary  printing  aud  advertising,  books,  stationery  and  other 
utidcs,  required  for  the  convenient  discharge  of  his  duties. 

§  1135.  The  assessors  in  the  city  of  Brooklyn,  and  of  each  town  in  (he 
soanty  of  Kings,  or  a  majority  of  them,  must,  after  the  first  day  of  May, 
ind  on  or  before  the  first  day  of  Julv,  in  each  vear,  return,  to  the  cominis- 
*Hier  of  jurors,  a  written  list,  under  hia  or  their  hands,  co\\Va\\\\\\"j  \\\^ 
DUMB  of  all  penonB  Jo  the  city  or  towu,  as  the  case  may  be^  viV\o  viv^i  WA^e^ 


to  Bcrve  98  trinl  jurure ;  mid  BintJng  tliif  occupnlion,  plne«  of  bufioaa,  arHl 
resilience,  of  each  peraun,  ii«  I'm'  im  lt\o*e  iiiiriTeiilaiH  (iiii  be  coiiseii'  ' 
Btii'erttiiiieJ.  The  iinii'<Eion  Ui  include  llie  imineii  iif  olie  or  more  penfo 
liLililc,  ur  iiu.v  uthei'  enoi-  or  dukvl  in  i  >ii>L,  iluea  not  ntfeut  llie  ralxl 
DD]'  proeeeiliug,  |)i  esui  IlieJ  in  litis  uitlcle.  The  uooiiiils^ioner  m<i81,  i 
the  Bunic  puriuj,  scleui,  fvouj  tlie  persuaii  tadjiiing  in  (he  couiily,  nu 
persuua  lu  serve  us  tiiul  jiirorB.  Th  malting  Iho  returns  or  seleciioi 
UtmeESOrB  utid  ibc  eoiuniii-siaiier  re^pectiiel.v  miiBt  tiike  Ihs  iiRioeg  of 
pemniis  oldf,  wlioiii  liiey  believe  tu  be  quulified  tu  serve,  iiuJ  not  «ieiii|il 
frotn  tervjce,  as  tnul  jurors.  A  list  nt  the  naiueg  xu  BeletleiJ  Diust  Iw  niiidt, 
b.v  tbo  (.-onimi^Biuner,  in  u  booti,  Kpecifyiiig,  hk  iieurly  ae  lie  liua  m 
the  fuvts,  ilie  QLt'upBtiuii,  the  plauu  of  busiaess,  und  llie  resUetii 
penwn.  Including  tlie  town,  oi',  iji  the  liiy  u(  Broulilya,  the  wurd.  lu  llie 
jiBl,  l)ie  toHDB  must  be  nmitiged  iiltilinbetiuiilly,  iiud  tbu  wurda  uumetii'all.* ; 
and  the  namea  of  the  juruia  itiuat  be  arrangeil  .xIpliulKtitull.v,  acwrdinj 
to  tbeir  suninmen,  euuU  uuder  the  name  of  the  town  ur  ward,  wliera  M 

§  1136.  As  soon  after  the  first  day  of  June,  in  muh  ye: 
niiiisioner  bus  mude  the  list,  lie  muat  publish  a  notice,  for  at  leaat  leu  da^ 
in  lit  least  hIx  dally  Jiewxpapein,  piibllelied  in  the  eotinlj,  tu  the  effesC,  llul 
the  iiat  of  irhi)  jurura  fur  the  yeai'  ia  reaiiy,  at  his  ufilce,  for  v 
and  oan«i:(ion.  lie  musl  tlteu  reueive  evidenec  of  dlDquaiiGiail 
emplioua,  and  must  luurk  "not  i)tlalifiiid,"  or  "ezenipL,"  in  tiie 
Bite  the  nume  of  each  pwaun,  found  to  be  diaqaaiiGed  in  serve, 
fruui  servlug  as  II  triiil  jiii'oi',  (u  the  ciisc  i'e((uii'CB.  Be  must  i 
iliereiu,  tlic  t(nmnd  uf  each  dlaquidilii-atloii  ur  esoniptiun. 

%  1137.  On  the  first  Monday  of  Au^^st  in  each  year,  or  earlier,  if  ibe 
oorrei'iiona  van  l>e  earlier  made,  the  oammi»Hlnner  must  prepare  theliMof 
(rial  jarui'B  foi'  ihe  year,  by  nipying,  from  bis  book,  the  names  '  "  ~ ' 
EUiiB,  who  apjiear  therein  \o  be  liiible  lo  aerfona  trial  jiiroi's,  wlili 
additions  of  each.  The  roninni'aiuner  mu«t  Qle  a  irnt.suript  t 
venjied  by  his  affidavit.  In  tiic  office  of  the  cu-iuty  clei-k, 

^  1138.  Supplemental  lists,  containing  llie  niiiues  nud  proper  addlA 
ol  pcreoui',  Kubsenuenily  nscui  rniiii-d  lo  lie  linble  to  serve  as  trial  Jr 
mm,  frem  liinc  to  Litiic  llicniilici  bii  made;  and  transeripts  ( 
verified  lis  prescribed  in  the  ImmI  hPi^tlon.  uiniit  be  Sled  in  llko  And 
the  eomtnistiuncr.  Uiiltot:',  lonlHimng  Ihtnie  natiie?.  tniist  be  prepalV 
prescribed  in  the  neil  aection,  and  used,  in  like  manner  aa  '  "^ 
lots  therein  apecilied,  for  the  ie»idue  of  the  jury  yenr. 

^  1139.  The  commlKsinttOT'  muM  prepare  ballots,  by  writing  the  w 
coiilaiued  in  the  li^t,  a  tianijeript  of  ivhich  was  filed  in  the  offioe  4^ 
L'Oatiiy  clerk,  with  the  praper  aiidlllune  of  each  person,  on  sepanUell 
of  paper,  vhiuh  must  bo  unifoi-m,  as  nearly  na  may  be.  in  ■ppearaUMif 
the  second  Honday  of  August  in  each  year,  he  must  deposit  thebalki 
Ihe  boi  fc^t  by  him  for  that  puf  pose,  and  rooat  place  hix  Seal  npW 
bax  ;  whereupon  hU  Jury  bnilola,  previously  iu  nse,  mtiGt  b«  dinlH 
Tlie  box  must  ho  cuiislrucCed  with  an  iiperture,  tar)i;G  enangh  only  H 
Teaienlly  admit  tho  hand  of  the  person,  by  whom  the  ballma  ■ 
;  and  the  apertui'e  muat  be  provided  with  a  cover,  so  aiTang 
Bcniently  sealed,  when  closed. 
pll40.  The  .■(iinmisaiotier  must  FcuFoniibly  notify  the  jnotiee*  o(  ll 
■"■- -^uit,    lesiding  in  Ihe    miMily,  \\«i   i«<l™R«  of  Uie  lity  ooUH  ftm 
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tBiookljn,  the  county  judge,  and  tbe  justices  of  8essioi)s  of  the  county,  to 
'ittend,  Ht  bid  office,  on  a  day  destigniited  by  iiiiu,  not  Jvsm  than  fouilcen  nor 
more  than  twenty  days,  befora  the  day  appointed  lor  holding  a  term 
•f  a  court  of  record  in  the  couulv,  at  which  itisues  of  fact  are  triable  bv 
]ir?,  in  order  to  wiiness  and  assist  in  the  drawing  of  trial  jurors,  for  that 
.  Ifnn.  The  number  of  trial  jurors,  to  Ihj  drawn  for  each  term,  may 
be  fixed  by  tbe  judge  T** ho  is  to  preside  at  or  hold  the  term,  by  an  order 
nderhis  hand,  delivered  to  the  commissioner.  If  the  number  has  not  been 
K)  fixed,  at  tiie  time  of  the  drawing,  one  hundred  and  thirty-two  trial  jtirors 
Bust  be  diiiwn  for  the  term. 

§  1141.  [atnd  1879.]  If  two  or  more  of  the  judges,  spei'iiied  in  the  last 
Nciion,  attend  with  or  without  one  or  more  justices  of  sessions,  the  coinmis- 
B<mer  must  break  the  seal  of  the  box,  containing  the  ballots,  o|)en  it,  and 
tihibit  the  ballots  for  their  inspection  ;  together  with  his  original  and  each 
Upplemeutal  list  of  trial  jurors,  and  also  the  verified  transcripts  thereof, 
fled  in  the  county  clerk^s  office.  The  ballots,  containing  the  names  of  trial 
jurors,  excused  from  service,  for  the  whole  or  a  portion  of  a  previous  terra 
of  a  court  of  record  in  the  county,  which  have  not  already  been  replaced  in 
the  box,  to  be  re-drawn,  must  then  be  replaced  therein ;  and  the  judges, 
uteqding  the  drawing,  must  take  care,  when  the  seal  is  broken,  that  they 
iiv  so  i-epiaced.  If  a  supplemental  list  has  been  made,  and  a  transcript 
filed  since  the  last  drawing,  ballots,  containing  the  names  appearing  therein, 
most,  at  the  same  time,  be  placed  in  the  box*  The  judges  and  the  commis- 
riqper,  or  a  majority  of  them,  must  appoint  one  of  the  attending  officers  to 
draur  the  ballots  from  the  box,  and  another  to  checkmark  the  drawing,  as 
it  proceeds,  upon  u  copy  of  the  lists,  transcripts  of  which  have  been  filed 
vitb  the  county  clerk. 

§  1142.  The  commissioner  must  then  shake  tbe  box  containing  the  bal- 
loiH,  so  as  thoroughly  to  mix  them.  The  person,  appointed  for  that  purpose, 
must  then,  without  seeing  the  name  contained  in  any  ballot,  publicly  draw 
one  ballot  from  the  box,  and  read  aloud  the  contents  thereof.  If  the  draw- 
lug  is  for  trial  jurors,  to  serve  in  the  city  court  of  Hrooklyn,  and  the  person 
drawn  does  not  rcnide  in  that  city,  the  ballot  must  be  returned  to  the  box  ; 
bat  if  he  resides  in  that  city,  or  if  the  drawmg  is  for  trial  jurors,  to  serve 
in  another  court,  the  person,  appointed  to  checkmark  the  drawing,  must 
plai«,  opposite  tbe  name  of  the  person  drawn,  upon  the  copy  of  the  lists, 
tbe  figure  one.  Tlio  ballot  must  then  be  deposited  in  a  second  box.  pro- 
vided for  that  purpose,  and  constructed  like  the  first  Ik>x.  Another  ballot 
must  then  be  drawn,  in  like  manner,  from  the  fii-st  box  ;  and  the  same  pro- 
cess must  be  repeated,  until  the  requisite  number  has  be  n  drawn ;  except 
tbiit  each  name  must  be  checkmarked  in  its  numerical  order. 

§  1143.  When  the  drawing  is  completed,  the  commissioner,  and  the 
judges  by  whom  it  was  conducted,  must  sign  a  minute,  at  the  ciul  <>f  the 
copy  of  the  lists,  upon  which  the  checkmarks  have  been  made,  setting  torili 
that  the  trial  jurois,  whose  names  are  contained  therein,  were  duly  drawn 
by  them,  for  the  court  and  the  term  therein  specified,  in  the  order  denoted 
by  the  figures.  The  judges  must  then  close  each  box ;  and  place  upon  the 
cover  thereof,  their  seals,  which  must  not  be  broken,  except  when  necessary 
for  a  subsequent  drawing. 

^  1144.    The    proceedings,  upon    each    subsequent   drawing,    are   the 
BAme ;  but  the  list  must  be  checkmarked  with  numbers,  corameuciug;  with 
tbe  number  next  in  order,  after  the  Jast  number  used  at  U^e  ^vvivi^v^wv^ 
dnwing. 
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^  1145.  After  nil  the  ballots  have  been  drawn  from  the  first  box,  ai 
(l('|i()<-it(Ml  in  ihc  sei'oiid  box,  tiic  a>ininissioiier  must  make  a  new  tiM,  4 
c-o[iyiii^  thf  li.<^i  iiseti  upon  the  |)ivecdin<;(lruwings,  umitting  the  chccknMurh 
ill?  innsi  tlu'U  correct  it,  by  properly  imlicating  each  |)ei*»«on  whohns  b*i 
t()nn<l  to  1)0  ilisqusi.iitieil,  exempt,  dead,  or  not  resident  within  thecottsiS 
and  each  person,  who  has  been  excused,  and  for  what  time.  TherMftf 
when  trial  jurors  are  drawn,  the  ballots  nnist  be  drawn  from  the  seeOl 
box  ;  the  names  must  be  checkniarked  on  the  corrected  list;  and  the  b* 
lots  not  used  nnist  be  deposited  in  the  first  box  ;  except  that  whereabtfi 
is  drawn,  containing  the  uamo  of  a  i>erson  indicated,  on  the  corrected  Pi 
as  distpialilied,  exempt,  dead,  or  non-resident,  it  must  l>e  destroyed;  nod 
ballot,  eontainin<j;  the  iiame  of  a  person  who  has  Ijeen  excused,  for  a  peri' 
then  unexpired,  must  be  returned  to  the  box  from  which  it  was  drawn,  wil 
out  checkmarking. 

§  1146.  Immediately  after  each  drawing  of  trial  jurors,  the  comm' 
sioner  must  prepare  a  panel,  verified  by  his  affidavit,  containing  thenin 
of  the  jurors  drawn,  with  the  proper  additions  of  each,  and  stating  for  wl 
court  and  for  what  ternj,  they  were  drawn.  He  must  transmit  the  |ial 
to  the  sheriff  of  the  county,  who  vnust  keep  it  on  file,  in  his  oHice,  for  pi 
lie  inspection.  The  sheriff  nnist  forthwith  notify  each  juror  named  there 
to  attend  the  term  for  which  he  was  drav.n,  by  serving  upon  him  a  not 
to  that  effect,  addressed  to  him.  The  notii»e  may  l>e  8er\'ed  personally, 
by  leavinj;  it  at  the  jun>r's  ivsidence,  or  usual  place  of  business,  with  a  [ 
son  of  proper  age  and  discretion.  It  must  spe<'ify  the  days,  during  wfa 
the  juror  is  required  to  be  |>resent ;  and  it  nniy  contain  copies  of  such  { 
lions  of  this  article,  as  the  sheriff  deen)s  jiroiKir. 

^  1147.  The  thirty-six  trial  jurors,  first  drawn  for  a  term,  or  such  ot 
number  as  the  ju«ige  a|)pointed  to  hold  or  i)reside  at  the  term,  directs,  n 
be  notified  to  l)e  present,  durin«^  the  fii>t  six  days  of  the  term;  and 
thirty-six  trial  jinors  next  drawn,  or  such  other  numlKM*  as  the  judge  dire 
must  be  notified  to  be  present,  during  the  next  six  days  of  tlie  term;  ai 
like  nun.ber  during  each  suceeedujg  six  days.  The  judge,  holding  or  pn 
ing  at  the  term,  may,  in  his  discretion,  on  the  applicatiim  of  a  trial  ju 
excuse  him,  from  the  whole  or  a  part  of  the  time  of  service,  required  of  I 
The  judge  may  also  ehango  the  time  of  nervice  of  a  juMu-  to  a  later 
during  the  same,  or  a  subse<pient  term  of  the  lourt.  Kacli  jun;r,  wl 
ti'ne  of  service  is  changed  to  a  day  ct'rtain,  must  attend  at  the  o}H'Uin 
court  on  that  day,  and  thereafter  until  discharged,  without  further  uu 
If  he  fails  so  to  do,  he  is  liable  to  the  same  punishment,  as  if  he  had  1 
jiersonally  notified  by  the  sheriff,  to  attend  the  term,  and  to  be  prcsei; 
thsil  day.  The  clerk  of  the  court  must  enter  in  a  book,  kept  for  that 
pose,  the  name  of  each  juror,  who  its  so  excused,  or  whose  lime  of  servi 
changeil. 

^  1148.  Hefore  the  coinmonccment  of  each  tenn  of  a  court,  for  w 
trial  jurors  have  been  drawn,  as  prescribed  in  this  article,  the  sheriflf  i 
file,  with  the  clerk,  the  panel,  or  n  vu\)y  of  the  panel,  with  a  return,  ii 
his  hatid,  endorsed  theiiMipoii,  or  annexed  then-to.  sln>wing  the  name 
additions  of  each  juror  notified,  the  days  dm-ini;  which  he  was  notiti* 
att'.Mid,  and  the  mainuT  in  whu-h  he  was  notifie<l. 

ii  1149.  At  nny  f/mc  during  the  sitliuv;;  ol  vv  \eY\\\  v\\  w  cwvvv  vA  xv<v 

t/jc  county,  tlio  court  nuiv  direct  an  add\l\o\m\  wvwiAh^y  o<  \v\\\\  \\\vv^\i^ 

draivn  lor  that  term,     Tim  order  must  s\)ec\ty  l\ve  \vuu\Vwv  vo  \a>.  »\w 
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W  tiraa  of  ilniving.     Tl>«  ilru' 


le  Gunducicd  as  [)reBeribe()  in  seo-  I 


I  and  forly-one,  eleven  hunilreil  uhU  forty-two  Bud  ulevH*  I 
llMudr«d  mill  forly-tbree  of  th)9  act,  eirepi  ibat  nolice  is  tiot  letjuired.  Th*  I 
nberiff  iruil.  fuHliwith  nolifv  cnch  juruv  drawn,  by  sucli  a  Dotiix  as  lliecouit  1 
dircMB,  to  alUwil  Llie  (eiin,  at  ilw  Lime  ^wuiGed  in  the  order.  I 

g  IISO.  To  a  apeuinl  proi*edini 
Kings  I'ouaty,  in  wliioil  n  Iviiil  jnrj 
Jiiry,  frmn  tlie  irial  jurors,  wbo  urc 
Bioiis  at  tlie  >:tmnty.  In  a  spevial  proceeding,  pending  befoi'o  h  jmlge  ot 
Uu  ci(y  cunrt  of  Broolilyii,  ill  nhicli  a  Iriul  jury  is  nccesBury,  tl>u  jiiilga 
nuj  empanel  n  jury,  trom  ihu  trijit  jurors,  who  ure  serving,  st  ihe  lime,  id 
^ivoni't.  Iftlterence  nojumrs  serving  to  Ibe  uuiirC  ot  sessionx,  Or  il\ 
the  ciij  uourt,  ub  the  cuse  tnny  Idb.  (Eie  judge  mity  make  an  unler,  rci(uiriiig 
''  commissioner  u[  jurorB  to  draw  the  iiumbPi'  of  [rial  juiura,  []esigniit«^ 
reiu  1  wbereupon  tlie  cominisaioner  must  draw  the  requisiCe  number,  and 
iKefiff  m«t  Doiify  them,  aa  prMcribed  in  this  article,  for  drawing  and 
■Mt^g  utber  trial  jurore. 
^  S  1161.  The  bosnl  of  supervisors  of  tlie  county  must  allow  io  eaeh  judffe, 
{koiudiUK  ci'^li  justice  of  the  supreme  court,  for  the  nervlcea  performed  by 
(itn,  (X  preauribed  in  this  ariii'lc,  sueh  L'Ompeusalion,  aa  the  board  deems 
■MnHuUe  uid  proper. 

■  §  Ilea.  Where  a  pPrson,  duly  drawn  and  noiified  to  attend  a  term  of  a 
torn  ot  rn'ord,  as  a  trinl  juivr,  (ails  to  attend,  at  tbe  time  speeiSed  in  tia 
MKice,  or  from  day  to  day,  ibe  court,  at  thai  lerm,  must  impose  upon  hiia    , 

■  fine  of  iweuty-tive  dollnre,  (or  eaeli  day  that  lie  fuils  so  to  uttend.     ThU  J 
Knlioii  a^ipliea  to  a  spuuinl  juror,  as  well  us  la  nn  ordiuary  Irial  juror.  1 

||US3.  Where  a  person,  duly  drawn  iind  notified,  fails  Id  nttaud  nnd    ' 
.  a  lertti  t^  a  lourt  of  record,  09  required  by  lav,  without  haviag  . 
gBcd,  the  oourt,  behidus  impusiiig  a  fine,  as  prescribed  iti  the  last 
My  direi'l  Ihesheriff  loarreat  him,  and  bring  him  before  the  court ; 
n  ha  has  been  so  brought,  it  may,  iti  its  discrelioD,  compel  him  lo 

L  The  rmnmissioner  of  jurors  must  cause  a  notice  to  be  sened 

£lle1luiiuelit  trial  juror.  I'eturned  us  having  been  fined,  stating  the 

9kIi,  >>nd  the  term  at  which  he  was  fined,  and  ret|uiring  him  10 

H^  trTie  has  any.  beforK  ibe  board,  specified  fai  thi»  secliun,  at  Ihe 

'»  olBi-e,  on  a  day,  not  leas  than  three  days  tliereufter.  and  at 

led  in  the  notice,  why  tlie  fine  sliuuld  bo  remitted.     The  com- 

t  nolil^  the  juEtices  of  the  Bupri'roe  court,  re-'iding  in  Iha 

le  ooanij-iudge,  and  the  chief-judge  of  the  cky  conn  or  iirookli-n, 

■I  lh«  Same  time  and  plni.*,  and  act  with  him  as  a  board,  for  the 

PNKid  MlKhwnietit  of  jury  fines.     It  is  their  duty  to  attend,  anlacl 

e  commissioner,  and  two  of  those  justice*  or  judges,  con- 

The  buai'd  may,  in  its  diKcretiun,  hear  tesrimony ;  and  it 

to  time,  udjuuru    tlie  meeting,  or  Ibe  hearing  or  final  diB- 

rf  a  parlicnliir  c!i-c       1\  111:1  v  n^rnit  ihe  whole  or  any  pari  ot  a  fine  ; 

f)  shall  uot  be  [<.'itLiit''<l  ri,   Lriliti.'ci!,  unless  Ihe  person,  upon  whom 

fiiciory  10  the  board  is  given,  why 

r  person  in  his  belialf,  make;, 

ttiiiiDg  Ibe  gi'uuuda,  upon  wbi 

:b  affidavi 

^tdic  inspectitiu. 
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it$  jtntoRS' tN-KTKfi»  (xKWfr.i        g^ttwInP 

g  1156.  T(c  commUBioner  of  jurors  mnal  receive  esch  fine,  paid  or  rat 
leeled,  aa  preM'ribed  in  liiLs  urtitle.  Wlipn  len  days  lia^o  eipired,  wnw 
tliu  HliiiI  tlibpoHitioti  of  n  cbbo  b;  tlie  boarii,  Ibe  toinmiss^aDer  nmtl  file,  la 
Ilie  oSice  of  tlie  cleric  of  [lie  conn,  a  return,  oontainiug  ibe  name  or  Hok 
juror  Qiied.  whose  flnu  reinaiiia  unpaid,  ani!  a  pUtemenl,  of  the  sdiu  remaof 
lug  uBpHJd.  The  clerk  musi  ihoi'Oupun  iaaue  lo  tie  (.■omniiflsioiier,  upw 
ixjfC.  under  the  eeni  of  the  court,  speuifjiDg  the  name  of  encli  pemin  Sued, 
sud  the  umouiU  ut  lija  fiuu  ii'tnuimiig  uripnid  ;  nnd  uomnuindiiig  the  om- 
iiiiroioiier  tg  )erv  iiud  enfnrue  collection  ul  eauh  fine,  jiml  to  return  the  pn- 
uep^  with  hie  doings  thui'eupDn,  nlihiii  ninetjf  Sayti  afie?  the  receipt  theml. 
For  the  purpose  of  colleuliuK  H  fine,  the  i^ommiasionor  must  [ety  upon  Hid 
Bell  the  iwi'suiml  property  of  u  pei-son  fined,  with  like  fffeut,  Hnd  Bubjertto 
tliu  same  proviAious  ot  Inv,  as  ivliere  n  alieriR  levies  upon  nnd  «ellB  personal 
propeiT.v,  by  viitue  of  an  eiocdtion,  issueJ  upoa  a  judgment  of  ■  bmuI 
Of  Te<:al'd. 

g  1156.  Tbe  comiDisaKUier  rooat  reurn  the  precept.  Reoordiag  la  iu 
copintaiid,  to  1  ho  clerk  of  the  court  ifsuing  it.  If  be  failu  bo  to  do.  tU 
conrt  niA}'  enfarL«  the  reinin,  by  attuubnicnt  for  eootempt.  Wben  tbo  pie- 
cept  ts  returned,  the  t'lei'li  muEt  miike.  In  the  docket  oF  jiidginentx  dent  In 
Mm,  the  same  entrica,  as  neiiriy  ua  may  be,  with  respect  to  each  unoolla'tMl 
fine,  H9  if  it  was  h  final  judgment  rendered  in  uu  Hotiou.  If  ibe  Boe  «s 
iiiipustJ  ut  a  lerm  uf  tbu  ciiy  court  of  Bruaklyo,  the  cterk  tliereof  niual  hn- 
iiiedialelT  triinaniiE  a  tranairript  uf  tlie  eutries,  tu  the  clerk  of  Ihe  count)  of 
Kings ;  oho  must  file  it,  and  make  tbo  appropriate  elitriua  in  bis  douk<:<  tt 
judj^inentia.  When  the  entries  lisve  been  maiie,  the  fine,  .wilh  intereat,  b^ 
conici'  II  Ilea  upon  the  real  property  of  the  per^u  fined,  at  if  it  »aa  reeo'' 
ei'td  by  :i  jiulguieut  in  the  sanio  court ;  and,  ui  emiation  tu  collect  ■!  Mf 
be  isvueil,  dii'ecled  to  the  sheriff  of  the  county  uf  Kings,  as  upon  ii  i^if 
ment.  The  commissioner  has.  In  relaiion  lo  the  eieitution,  and  thee"!''- 
fiiclion  of  (he  flue,  all  the  powcra  of  the  attorney  for  a  papfy  refwvtris* 
such  a  judgment,  in  relation  lo  Ihe  judgment,  and  tbe  eiecuiion  Ihwb 
theieupon. 

g  11B7.  The  lien,  created  by  auch  a  docket,  must  be  discbnrgtd  ^ 
the  connly  clei'h,  on  filing  with  him  the  commisHiuner's  cerliliLule  ofpt^ 


S  1168.  If  the  commissioner  of  jurors,  or  cither  of  his _.  . 

cleik  or  oilier  perHjii,  employed  by  him,  corruptly  and  without  mIBum' 
caubP,  ciiiiita  the  name  of  a  peisoii,  duly  dmwn,  from  a  panel  uf  trial  jui^fc 
III'  the  b.illiii,  <'iiiit.iiiiii>;:  the  name  of  auch  a  person,  from  eitlier  cE  Ui^ 
l)i?\<>  p:('~<'i  ilx'.l  ill  ilii-i  uilicle ;  or,  directly  or  indirectly,  receiiea  *  fMV 
ri'iMii4.  Liiiii|,i.ri-nii'iii,  or  HdiHUtuge,  iu  consideratioo  of,  or  as  uu  ibdu^ 
mciit  III  ^iiL'li  uii  uiui-.-i'in;  he  U  guilty  uf  a  felony,  anil  shall,  on  conridW. 

g  1169.  A-  wilful  omlBsion,  by  the  commissioner,  of  a  duty  required  «'' 


^  1160.  A  person,  to  ivhom  nppKcalion  is  made,  wllhin  the  conDlrl 

lviii|i~.  I>>  nil  assessor,  or  br  Lhc  commipaloner  of  ]liron>.  or  either  oft 

ji;  ii/Jl  cllifj  person,  tii  scrvu  as  ti  trial  giiTOr,  depends,  and  who  retu**  ' 

fctoformatiiili  reliiling  tlicreio,  wM*  be  can   ^ive,  or   knoninjtli  ^l 

Wonnaloti  i-elaling  llievctn  -,  ot  u.  v«™"^  "*^o  Vnniim^y  atke*  I 
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u  assessor,  or  to  the  commissioner  of  jurors,  or  ii  porsion  artiii«;  bv  hi8 
^  lothonty,  a  false  representation  as  to  the  identity,  residenci*,  or  tiny  other 

r'  aatter,  relating  to  a  juror,  duly  drawn,  and  plaeed  on  a  panel  to  U*  nuti- 
ied;  or  who  knowingly  retnins,  eoncenls,  suppresrfes,  or  wilfully  destroys,  a 
^  lotice  to  attend,  left  at  the  residence  or  place  of  business  of  unotlier,  wlio 
I    htB  been  drawn  as  trial  juror,  ia  guilty  of  a  misdemeanor. 

L1161.  A  physician,  who  knowingly  gives  n  false  certiticate,  or  makes  a 
i  representation,  for  the  purpose  of  enabiin*:^  or  assisting  a  |)ei-6on,  to 
'    be  dischai^d,  excused,  or  exempted  from  service^  as  a  trial  juror  in  the 
county  of  Kings,  is  guilty  of  misdemennor. 

§  1162,  The  commissioner  of  jurors  must  mnke  a  yenrly  rejKtrt  lo  the 

bnrd  of  supervisors,  of  all  proi'eedin«|^9  had  l>efore  him,  or  by  him  in  the 

[   diflcbarge  of  his  duties;  and   he  must  pay  over  to  the  county  treasurer,  at 

f   least  once  in  each  three  months,  all  money  in  his  handa,  wiiich  he  has  re- 

\  eeifed  as  commissioner. 

TITLE  V. 
Trial  by  jury. 

Article  1.  Formation  ofthejuiy. 
2.  TUc  verdict. 

ARTICLE  FIRST. 
Formation  or  the  Jurt. 

1 1168.  Clerk  to  prepare  ballott*  of  jur-  %  1173.  If  sheriff  is  a  party,  court  may 
ors  for  triut.  appoint   a  pcrHOU    to  act  for 

1104.  Clerk  to  draw  bn11otf>.  hfin. 

1165.  Mode  of  dmwins;  hallofR.  1171  Duty  of  shoriff  and  of  tnle^men. 

llliG.  PerHon»  drawn,  etc.,  to  form  the  1175.  Jury  coinpciuni,  i(iibouij:h  cou- 
jury.  ttiiningiionu  uf  ori«;in;il  panel. 

1187.  BallotH  drawn,  when  to  he  de-  1170.  Two  pormiptory  challeng«*s  in 
pobited  in  a  second  l)ox.  a  civil  action. 

1108.  Id.:  when  to  be  returned  to  the  1177.  No   cliallcnj^c   allowed    brcausc 

fin?t  box.  officer  drawing  is  a  party,  t-tc. 

1109.  Ballots  of  alwentees.  etc.,  to  be  1178.  No  cballeniro    allowi-d   bec.inse 
s                   rolurned  to  lirHt  box.  officer   notifying  idi   u   party, 

UTO.  New  jury  may  bo  drawn  while  etc. 

first  iH  cnipannelled.  1179.  Cliallenges  iii  penal  actions. 

1171.  Wtien  tnlct'man  to  b<t  procured,  llbO.  Chaimges    how  tried.    Exce|>- 

or  jurors  drawn   from  third  tionh   to   and   review  of  the 

Imx.  determination   of   tliu   court, 

11T2.  When  talesmen  to  be  procnred.  in  reference  lliureto. 

§  1163.  At  the  opening  of  a  term  of  a  court  of  record  at  which  issues  of 
fict  are  to  be  tried  by  jury,  the  clerk  must  cau.<e  ballots,  uniform,  as  nearly 
M  may  bo,  in  appearance,  to  be  prepared,  by  writing  the  mime  of  I'adi  |km- 
KHi,  returned  to  the  term  as  a  trial  juror,  with  his  proper  additions,  on  a 
■eparate  piece  of  paper.  He  must  roll  up  or  fold  each  ballot,  in  t!ic  sanio 
mtinier,  as  nearly  as  may  be,  so  as  to  rc.^^emble  the  others,  and  so  that  the 
BHOie  is  not  visible.  The  ballots  must  be  deposited  in  a  suliic-ient  box, 
frcHD  which  they  must  be  drawn,  as  prescribed  in  this  aiticle. 

§  1164.  When  an  issue  of  fact,  to  be  tried  by  a  jury,  is  brought  to 
tr'ial,  the  clerk,  under  the  direction  of  the  court,  must  openly  draw,  out  of 
the  l>o-\,  as  niany  of  the  ballot.%  one  utter  anotJier,  as  are  sul\\c\eu\,  \o  Vovwv 
a  jury. 

J' 1166.  Before  the  first  bnllot  is   diiiwu,  the   box   mv\sl  ^>o  e\ot^».>v\  v\\\<5 
shaken,  so  as  thoi-oughly  to  mix  the  haJJots  ;  an. I  l\io  cW\  W  vwusX.  v\yvv 
teh  bafJot,  without  aeeing  the  nnme  written   on  any  of   tliem,  VViYou^\\ 


aperture,  DiaiJo  in  Ilic  lid  uf  liie   box,  ltir|£e  anuugli  Milv  U>  admit  bitji 

g  1166.  [atn'il  19S3.]  The  flret  tirelru  pprsotiB  nho  nppcur,  i 
niimes  itm  ili-ann  iiiid  culM,  >nd  s[)proTed  as  imlifferent  betHocn  th«jI*^ 
ties,  and  not  disi^harged  or  excused,  Isiisl  tK  Nworn,  and  DOiiBlituto  Ihe  jurf 
to  tr;  ilje  jeeue.  rersuns  siiull  be  dii«|UaiiSeil  rram  sittiBg  aa  jnnm  il 
rclnted  by  L'tuKumguinitj  or  itffiaity  tn  a  jtu't;  la  tbe  i»Bue  in  the  stmt  I'otn 
)n  nliiuh  judges  are  disqualiElcd.  The  purty  n^luted  |u  the  jui-or  miuc  ntm 
ihe  objection  before  the  oue  is  openeil ;  but  nny  other  party  la  the  isuie 
may  raise  Iha  alijectioa  within  Mix  mumba  frum  the  date  or  venlTCI. 

g  1167.  The  bHilulA,  coutiiiiiing  the  luiiieH  of  the  juruu  so  swum,  rniiot 
be  Iheu  dejMwited  in  aiinlber  bui,  uod  thci'e  kept,  Hpurt  frum  the  other  bal- 
lots, until  that  jury  ia  disdiorgod. 

§  1168.  After  iJial  jtiry  ia  discharged,  the  bnllots  eontalning  their  luinie* 
must  be  agutn  rolled  up  or  folded,  as  pre^ribetl  in  liectloii  eleven  tiundnrf 
anil  siity-lJiree  of  this  act,  and  returned  to  Ihe  liox,  from  whieli  they  «Ht 
first  taken  ;  nod  the  aarne  eourae  miiat  be  pursued,  as  often  as  an  isitoe  il 
broughi  10  ti'iul  by  a  jury. 

g  1169.  The  b»lkit,  cnmitining  the  nnme  of  a  jtiroE,  who  ia  absent,  nhen 
his  name  ia  diawn  or  cnllf-d,  or  is  avt  uside.  or  eii:used  from  seriing  (n 
thnt  trinl.  must  be  Hgniii  railed  up  or  folded,  in  the  siime  mmiiiei-  aa  hoCor^ 
and  returned  to  the  box,  i.'oiitainiug  the  undiiiwn  bailota,  as  Boon  us  thnjUtT 

g  1170.  If  sn  Issue  is  brought  to  trinl  by  a  juij,  wlifte  a  jnrr  a 
empunelleil  in  another  oaune,  at  the  ^ame  term,  and  sol  Iheu  dixt'lmrgc^ 
Ihe  court  may  onler  a  jury,  for  Ihe  trial  of  that  isdue.  lu  be  drawn  out  n 
tbu  bui  containing  Ihe  ballots  then  uodrnwn  ;  but,  in  any  other  enSe,  Uw 
ballots,  euntuining  the  nuiues  of  hII  the  trial  jurors,  I'eturiieil  al,  anl 
niltuding  llie  term,  muiit  be  pliK^  lugetlier  iu  the  sauie  box,  before  a  jury 
is  drunn  therefrom. 

g  1171.  [am'it  1S79,]  If  a  snIEdent  nnmber  of  jurors.  dnW  drawDud 
noLJded,  do  not  iittend,  or  cminol  he  obtiiined,  to  form  n  trial  jury,  ibe  oOUFt^ 
may,  in  auy  county  except  WestcheKler,  direct  lliu  ihuriS  to  nifuire  Ibe  Uhi 
ien<liiii<;e  of  Fu<-h  u  nun)ber  of  laleiimen,  from  tlte  bjaMnilera.  nr  (ran  ih^ 
county  Jit  lurgc,  qualified  toscrre  aa  trinl  jurors,  ar  it  deems  sufficient  ((Q 
llie  pni'pu!~e.  In  Wct^'hester  cnunlv,  the  court  muat  dii-ect  the  sheriff  M^ 
rkaw  n  s^nicii'Jii.  iiiiinhci  ii[   liiillo(»  li-ora  the  fiiiit  box,  HpecifieJ  iu  Btwliw 

of  ballots  iviii.,'  Il  >»   the  residue   (roro  llie  second  ^' 

spei'tfied  In  ^.'.  i.         '    i   .  '  ..<l   Ufiy.one  .if  Ibis  act.     In  any  olbaK 

coniiH.  esivrr    N.  m    ImiL    .h,.;    Ivmj;-,  it  muv,  in  ilfl  dincretion.  insiewi  if 
dlioi'tin^'  him  ui  rK|iiii'c  mn'smcn  w  iittend  direct  htm  to  draw  n  snffida^ 
niniilicr  .li  li;il|pit»  Imin  the  iliini  iiui,  spetifled  in  BBClion  ten  bundttd  f^A  , 
tilti-Kio  of  iliisact.     In  either  ciiie,  the  sheriff  must  notifv  the  poisM^ 
thus  ilrann  lo  attend   forthwith,  or  upon  a  day  fixed  by  the 'cwni.     U,t»' 
Biiy  reiiM.n  a  i^nlBcieni  naoiher  of  juivrs  lu  try  the  iBSiie   is   not  obtilM^/ 
from  theper!*on8  notified,  under  im  order tuiidu  as  prescribed  "n  IhUsWti*' 
(be  court  inuy  nmke  another  onler,  or  suLtessive  orders,  until  a  fUltWi 
uiunber  Is  iibtalned  ;  and  in  mnkinji;  each  order,  the  court  may  eierviM  ll 
I,  as  in  making  the  first  (jnder. 
ttU7a.  Ia  any  conuty.ewev'  K<^«  ^'">-K  Kings,  or  We.'tchestw.  ti 
f  sJao  direct  the  eher'iS  \a  ceivuve  \.'ne  uWisiAuuie  of  such  a  owti 


nmitAflHW^  Mil  jmtT.  fin 

«f  i)tia!ilitfd  tHluSDieo,  for  [be  Irial  of  un  ia^ii?  of  (art,  lis  it  deeros  HuSldEDt    I 
■j-  rmBon  o(  OLie  or  more  juries  Ijeiiig  ampunellBii,  or  foi'  unv  otliar    j 
ID  bnllol  ruiuHiiit^  untlrawu ;  or  nlicrv,  iu  L'oi)»ci)ueui«  of  jurora  lieing    I 
!,  a  juror  cannot  be  obtuin«l,  foe  the  trial  uf  that  insue,  From  tlie    | 
liit  lit  Ihuae  I'Stumed.  ;    I 

^  1173>  If,  in  a  tiis«   specified  in   Ibe   last  loo  sections,   the  sheriff 
t>*  party  Ui  the  iaHUe,  the  aiui'l  uiUHt  iippoiiK  a  ilislulei'eaicrj  pcroun,  lo  net    I 
(tplucof  iheslicriff.     Fu'  ihtil  purpoBe,  tht  persunso  appoiulpd  pon^^afei    I 
itl  the  powHi-a,  Hud  IB  subject  to  nil  the  dutiea  utid  liubilitied  of  thuHlieiiff,    | 
~  Ih  respect  lo  Llie  ouitters  BpuuiEeci  in  thoHe  iieutioiis. 

J  1174.  The  elierilF.  or  person  appointed  hy  the  eotiTt,  must  notify  Hie 
Miukile  number  ol  pertoiis  to  attend,  and  miike  return  tliereof,  ai  pre- 
Knbed  ia  aectioo  ten  hundrdd  aud  fortj'-cijjht  of  tliis  act ;  except  that  ciiuli 
in  niusE  be  lequirad  lo  utlend  CorUiwilli.  EukU  puniou  oo  iiatilied  must 
It]  forthwith,  and,  unlfliia  Ei«ii*iid  b/  the  cuuil  or  aet  aside,  must  aeria 
J  juror  gpoii  tlie  triaL  For  a  ne^leut  or  refuaal  ao  to  du,  he 
biGtinl,  ill  ihpfume  nuuner  as  a  (rial  juror,  regularly  drnwii  stid  uotiSod, 
••  prescribed  in  ibU  I'hapter  \  aud  he  is  subject  to  the  ai. 
tblIkDgi'8,  as  unv  ulber  trial  juror. 

1 1176.  {am'd  \S11.]     It  is  not  a  Falid  objoutiou  lo  n  JMry,  proeuii'd 
u  |HMcnb«i|  in  ihe  lust  four  soelions,  that  it  ootuiiif 
Kliuniilljr  returned  lo  Ihe  leim,  or  is   only  partially  i^ompo^eil   at   suuh 

i  1176.  U|ioii  the  triiil  of  an  Issue  uf  taot,  joined  ii 
~  in  of  record,  or  not  of  I'ecord,  each  party  mny  peremptorily  uhiiUcngs 
K  ^aii  two  of  the  persons,  d  '     

good  cause  of  chnllcBge,  to  Ihe  panel  or  army  of  trial 
B  court  of  record,  thai  the  officer  who  dre«  Ihern  ia 
in  the  ucliou,  or  oouuscl   or  atlorne)'  for,  or  reluted 

of  rhuU^ngi?  to  the  pnnel  or  nrrny  of  tr 

'   llmt  they  wtre  notified  to  atle 

ited  in.  the  action,  or  related  ii 

the  diatlen^,  nnd  i9  eslnbllshed,  that  otie 

notitled,  aud  Aui  Uiu  oniisiiuii  was 

.  tu  H  pennl  action,  In  s  court  of  record,  or  not  of  rocord,  Ui 
1  sum  of  money,  it  i^  not  a  good  cause  of  cbaHeuge  to  a  trial  ]ui^ 
in  ofBi'vr  who  notified  the  trial  juroi^,  that  the  juror  or  tiie  officer 
U  pay  W-tee,  ui  a  cilj,  town,  or  county,  which  may  be  heneBled  by 


to  the  qualiSrations  of  a  juror 

only  u|>oii  a  cliallenge.     A  challenge  of  a  juror,  or  a  challenge  I 

array  of  juror?,  must  be  tried  nnd  determined  by  ihe  court 

r  party  may  eicept  to  the  delerminatiou,  and  it  mny  be 

I  a  question  of  fnct,  or  n  question  of  law,  or  both,  as  where 

KpTSMitad  tay  tbe  pleadings  is  tried  by  the  ooort :  eicapt  i 

^ !__.   g^  taken,  to  the  nilings  of  the  tnjurt,  mi 

n  exception  to  ttie  determination  Ota  chnU 

d  at  the  eanie  limu :  and  the  cane  must  conMmv^  maltfi 

f»  prasaDl  it,  apou  Ihu  facts,  or  tba  law,  at  b«.U. 


SM  THB  V£ROI0T. 

ARTICLE  SECOND. 

Thk  Vksdict. 

i  1181.  Discharge   of   jiry    failing    to  %  1188.  Gtenernl  and  epeoia 

agree.  fined. 

1183.  Plaintiff  cannot  mbmit  to  non-  1187.  Cteneral  or  special  v 

Miit  after  jury  reiires.  rendered  ;  8|XH)ial 

1183.  In  action  to  recovf.r  money,  jury  general  verdict. 

to  a!>9e8«  damages.  1188.  Spvciai  finding  coul 

1184.  How  doul)le,  treble,  or  increased  verdict. 

damages,  found  and  awarded.  1189.  Entry   of   verdict ; 

1185.  When  verdict  to  be  taki^n,  8ub-  proceedings. 

jcct  to  tlie  opinion  of  the  court. 

§  1181.  Where  n  jury  is  empanelled  to  try  an  issue,  to  make 
or  to  assess  damages,  in  an  action  in  a  court  of  record,  or  not  ol 
in  a  special  proceeding  before  an  officer,  if  the  jurors  cannot  i 
being  kept  together,  for  such  a  time  as  is  deemed  reasonable,  b; 
before  which,  or  the  officer  before  whom,  they  were  empanellei 
or  officer  may  discharge  them,  and  issue  a  precept  for  a  new  jur 
another  jury  to  be  drawn,  as-the  c;:se  requires  ;  and  the  same  ] 
must  be  had  before  the  new  jury,  as  if  it  was  the  jury  first  emp 

§  1182.  It  is  not  necessary,  in  an  action  in  a  couit  of  record, 
plaintiff,  when  the  jurors  are  about  to  deliver  their  verdict ;  and 
iff,  in  such  an  action,  cannot  submit  to  a  nonsuit,  after  the  cau^ 
eoinuiitted  to  the  jury,  to  consider  of  the  verdict. 

§  1183.  In  an  action  to  recover  a  sum  of  money  only,  if  i 
found,  either  in  favor  of  tlic  plaintiff,  or  in  favor  of  a  defcndai 
set  up  a  counterclaim  for  a  sum  of  money,  the  jury  munt  assess  i 
of  damages  The  jmy  may  also,  under  the  direction  of  the  c( 
the  amount  of  the  damages,  where  the  court  directs  judgine 
plainlifF,  on  the  pleadings. 

§  1184.  W'neie  double,  treble,  or  other  increased  damages,  a 
statute,  single  damages  only  are  to  be  found  by  the  jury  ;  cxce| 
where  the  statute  prescribes  a  different  rule.  The  sum  so  fou 
increased  by  the  oouit,  and  judgment  rendered  accordingly. 

§  1185.  [arri'd  1879.]  Where,  upon  the  trial  of  an  issue  by 
case  presents  only  questions  of  law,  the  judge  may  direct  the  ; 
der  a  verdict,  subject  to  the  opinion  of  the  court.  Notwithsti 
such  a  verdict  has  been  rendered,  the  judge  holding  the  trial  tc 
the  same  term,  set  aside  the  verdict,  and  direct  judgment  to  be 
eitiier  party,  with  like  effect  and  in  like  manner,  as  if  such  a  di 
been  given  at  the  trial.  An  exception  to  such  a  direction  may  1 
prescribed  in  section  nine  hundred  and  ninety-four  of  this  act. 

§  1186.  A  general  Vv^rdict  is  one,  by  which  the  jury  pronoui 
ally,  upon  ail  or  any  of  the  issues,  in  favor  either  of  the  plaintil 
defendant.  A  special  verdict  is  one,  by  which  the  jury  finds  tlie 
leaving  the  court  to  determine,  which  party  is  entitled  to  judg; 
upon. 

§  1187.  In  an  action  to  recover  a  sum  of  money  only,  or  re 

or  H  chiitte],  the  juvy  may  render  a  general  or  a  special  verdict,  ii 

tJon.     In  any  otUar  action,  except  where  owe  or  wwive  ^^vvivX^m  v 

ffwt,  Ha  ed  under  the  direction  of  Uve  couvl,  arc  VvXc'WiN  ^  ^a 

/»ar  direct  the  jury  to  find  a  special  verdVcl,  v^v^  ^^^  ^^  ^^^^ 
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r  Where  the  jury  findri  a  gciieriil  veiilict.  thu  c*ourt  may  instruct  it  to  tiinl 
r  ibo  specially,  upon  one  ur  more  questiuns  uf  Tact,  >tarci]  in  writiii*;.  'l'\u*. 
'.  ipecial  verdict  or  special  firnJin;;  must  be  in  writing ;  it  must  Ik;  liknl  wiili 
t    tfae  clerk,  and  entered  in  the  minutes. 

§  1188.  Where  u  spe.-iul  finding  i^  inconsistent  with  a  ;;en<MMl  verdict, 
1    dw  former  controls  the  latter,  and  the  court  must  ixMider  judj^mcnt  acconi- 

k  ^  1189.  [am*d  1877.]     When  the  jury  renders  n  verdict,  i)r  linds  upon 

f  Neur  more  specific  que^tion8  of  fact,  stule<l  under  the  direction  of  (hcrouii, 

'  tlie  clerk  must  make  im  entry  in  his  minutes,  spcctfyin;;  tlie  time  and  place 

.  of  the  trial ;  the  names  of  the  jurors  and  witnoscs;  the  verdict,  or  the 
qoMtions  and  findings  thereupon,  as  the  c.iso  reipiires;  and  the  ilircrtitiii, 

;  if  any,  which  the  court  gives,  with  respect  t*>  the  suh>e<|Uent  priK-ecdinj^s, 

[  Upon  the  application  of  the  party  in  whose  favor  a  geneial  ver>li<-t  is  ren- 

[  dirtd,  the  clerk  must  enter  judgiuent,  in  conronnity  to  the  verdict,  unless 

r  •  different  diraction  is  given  by  the  court,  or  it  is  otherwi^e  s|M>ci.iliy  piv- 

[  Kribed  by  law. 

I  TITI.E  VI. 

'.  Mitedlaneous  proviaionSj  iudndbiff  t/ioae  relating  to  einhracen/,  nud  other 
I  acta  of  uuMcouduct. 

1 1190.  Trial?  by  jury  to  bo  as  herein       %  1195.  Penalty  for  juror's   non  ;i:t('iul- 

providfd  ;  juriec  of  part  aliens  uiice  in  s|jfci:il  procci-din^'. 

at>oIi^hc'd.  1190.  Jsheriff,  etc.,   to    k»  tp   j:iry    In 
1191.  Venire  not  n«'ccst«ary.  sjM'cial  procrijl'iii:  ;  pcii.ilty. 

IISB.  Jurors  not  to  be  qnci<tioned  for  1197.  Notice  or  iin|K)Hiiion  or  line 

their  verdict.  1108.  S|)«  ciul    n-Lnrn    of   «l«-iiii<|ii(ii('y 
1198.  Penalty  where  juror  takes  gift,  iind  fine  to  c(»nniy  court. 

etc.  11U9.  Collecliou  or  remii>!>ioii  of  flne. 
IIM.  Embracery ;  penalty  therefor. 

§  1190.  A  trial  by  a  jury,  of  an  issue  of  fact.  jr>iiied  in  a  civil  action,  in 
1  court  of  record,  must  be  had,  as  prcsrril»etl  in  this  chapter;  except  in  u 
cue  where  it  is  otherwise  spe<*ially  prescrilwHl  by  law.  An  alim  is  not  en- 
titled to  a  jury,  composed  in  part  of  aliens  or  strangers,  in  an  action  or  spe- 
dil  proceeding,  civil  or  criminal. 

J  1191.  A  venire  to  procure  jurors  cannot  bo  issued  in  a  civil  action, 
brought  in  a  court  of  record,  except  as  s{)ecially  prescribed  by  law. 

§  1192.  A  juror  shall  not  be  questioned,  an<l  is  not  v<<nbject  to  an  action, 
or  other  liability,  civil  or  criminal,  for  a  verdict  ren<lered  by  him,  in  an  ac- 
j  tiOQ  in  a  court  of  record,  or  not  of  i-ecord,  or  in  a  special  proccediiit^  l.»ctore 
;,  in  officer,  except  by  indictment,  for  corrupt  conduct,  in  a  case  pre.^'cribed 
':    by  law. 

§  1193-  A  person,  drawn  or  notified  to  attend,  as  a  tri-il  juror,  in  an  ac- 
tion in  a  court  of  record,  or  not  of  record,  or  in  a  special  proceeuinu;  before 
intrfficcr,  who  takes  any  thing  to  render  Ids  verd.cl,  or  receives.  Ironi  a 
pirty  to  the  action  or  special  proceed injx,  a  gift  or  «;ratuity,  torlcits  ten 
times  the  sum,  or  ten  times  the  value  of  that,  which  be  took  or  received,  to 
the  party  to  the  action  or  special  proceeding,  ajrgrieveil  thereby;  and  i? 
also  liable  to  that  party,  for  his  damages  sustained  thereby ;  besides  bein< 
lubject  to  the  punishment  prescribed  bv  Jaw. 

§119d.  An  embneeorf  who  procuvos  n  person,  drriwn  or  iYOl\^ed\.cv  vvV 
koi^  MS  a  trial  juror,  to  take  gain  or  profit^  contrary  to  the  last  secvVou^  lov- 


s 


r 


810  JURORS  AND  JCRIBBL  ^  til 


feits  ton  times  the  sum,  or  ten  times  the  Talne  of  tliat,  wbldi 
tu  the  party  aggrieved  thereby;   and  iB  also  liable  to  that  party  ft^r 
(iHiiiugos  Hustuiiied  thereby ;  besides  being  subject  to  the  paniahiMnli  ~ 
scribi'd  by  law. 

§  1196.  A   person,  who  has    been    lawfully  and    penonaXt^ 
to  attend,  us  a  trial  juror,  to  inquire  into  a  matter  or  thing,  or  tohan^l 
try  u  controversy,  in  ii  special  proceeding,  pending  before  a  jadg>»  ]< 
of  the  pence,  eomniissioner,  or   other  officer,  and  who  wllfilllj' 
attend,  as  required  by  the  notice,  may  be  fined  by  t4ie  •gper,  ii 
exceeding  twenty-five  dollars.     But  this  saetion  does  nol  extead  I0  a 
wiicro  special  provision  is  made  by  law,  for  panislilng  the  d«f»q|}|  ef  4i| 
juror. 

§  1196.  A  sheriff,   constable,  or  other    offloor,  whp  iiotlfied' 
to  attend,  in  a  case  specified  in  the  lodt  section,  must^  when  direetiMl 
officer,  before  whom  the  special  proceediog  is  pending,  uttend^'aBft' 
chiirge  of  the  jury.     For  a  wilful  neglect  to  obey  rach  a  direocHM,^  j 
any  misconduct,  while  attending  the  jury,  by  which  a  right  or 
party  to  the  special  pi-oceeding  may  be  impaired  or  prejudiced,  be  mUt] 
fined  by  that  officer,  in  a  sum  not  exceeding  tw^nty-fivo  dollars. 

g  1197.  Where  a  fine  is  imposed,  in  a  case  specified  in  the  last  twoi 
tions,  written  notice  tUorepf  must  be  served  upon  th^  peifton  fiwdi  t9,j 
end  that  he  may  apply  to  the  otficer  imposing  it^  for  the  rpmiseinti;  of  ~ 
whole  or  a  part  thereof,  upon  proof  that  he  had  a  reasonable  exeoae  lor  I 
neglect  or  misconduct,  or  that  otlier  good  cause  exists  for  (he  remJMfcw.  ^ 

^  1198.  If,  within  thirty  days  after  the  service  of  the  uotioe,  the  ^M 
not  been  remitted  by  the  officer  imposing  it,  he  must  make  a  special  retM 
of  the  delinquency  or  misconduct,  for  which  tlie  fine  was  imposed,  and  ■ 
the  amount  of  the  fine,  accompanied  with  proof,  by  affidavit,  of  Jiervioejn 
the  notice  specified  in  the  lost  section,  to  the  next  term  of  the  oouoty  OMi^ 
of  the  county,  in  which  the  delinquent  resides. 

^  1199.  The  county  clerk  must  deliver  to  the  district  attorney,  aeopy 
the  return  and  of  the  affidavit,  at  the  time  when  he  delivers   to  hin 
of  the  minutes  of  fines,  imposed  by  the  county  court.     The  fin^  Mtit 
collected,  or  it  may  be  remitted  or  reduced,  in  the  some  "^«MH*r  IH  • 
imi)osed  by  the  county  court,  upon  a  defaulting  trial  juror. 

CHAPTER  XL 

JUDGMENTS. 

TITLE    I. — Judgment  in  an  action. 

TITLE  II. — Judgments  TAKEN  WITHOUT  PROCKSS,  "» 

TITLE  III. — Vacating  or  setting  aside  a  judgment,  for  IremulaiOT  i^ 

ERROR  IN  FACT.  'I 

TITLE  L 

Jikdgmcnl  in  an  action, 

AsTicLE  1.  Onneral  provipjoni*. 

a.  Mo(\o.  oT  faking,  euteriua,  at\d  otvtoTc\ivft  «l  ^ueL:^^xi\..  ^ 

a.  Dockfting  a  jnd;;nicnt ;  efloci  U\otw>l,  «»  a  \\e\\  xx^xi  t«^  ^"^'SS 
t*iii^pemUn<:  nud  dibcUai-gVwjj  the  \Wi\\  *aW*tacww\  wv^  wrf*"" 
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ARTICLE  FIRST. 
Gkhsral  Pbotisioxs. 


•■  I JHOOl  Deflnitioa  of  final  jadgraent.  rii'd  woman, 
r    SOL  [Repsaffd  1877.]                                 S  1907.  Whi>n    jiidguicnt    for    pinintiit 

7     UH  When  judgment  niuy  be  entered.  nor  lo  exceed  judgment  do- 

ttt.  Judgmt'iit  to  be   entered   at  a  maudvil. 

term  held  by  one  judge.  1308.  Rntf  <>r  dani:ige». 

'     HDL  Jadginent  may  be  for  or  againat  IsiOQ.  Kfffct  of  judi;ment  dinrnthHing 

any  of  ibe  purtiei*.  tbe  complaint. 

UOS.  When  a  aeveral  judgment  may  1310.  Judgment   against  a  dead  ptT- 

be  taken.  hou. 

UOB.  Judgment  for  or  againet  a  mar-  1211.  Judgment  to  bear  inte^e^*t. 

§1200.  [anid  1817.1  A  judgment  id  either  intcrlocutorv,  or  the  liiuil 
wermiaation  of  the  rights  of  the  parties  in  the  action. 

'      §1201.  [Repealed  \Sn .^ 

§  1202.  Judgment  may  be  entered  in  term  or  Mication. 

S 1203.  Judgment  must  be  entered,  in  the  first  Instance,  punfiuant  to  the 
direction  of  the  court,  at  a  term  held  by  one  judge  ;  except  where  h{>ociul 
proviiMon  \a  otherwise  made  by  law. 

§1204.  Judgment  may  be  given  for  or  a^^inst  one  or  more  plnnititrs, 
■kd  for  or  against  one  or  more  defendants.  It  may  determine  the  ulnniate 
t^ts  of  the  parties  on  the  :?ame  side,  as  between  themselves ;  and  it  may 
gnot,  to  a  defendant,  any  afHrmative  relief,  to  whi(di  he  is  entitled. 

§  1206.  Where  the  action  is  against  two  or  more  defendants,  and  a 
•ereral  Judgment  is  proper,  the  court  may,  in  its  discretion,  render  jud<;- 
MDt,  or  require  the  plaintiff  to  take  judgment,  against  one  or  more  of  the 
^fe.dant8;  and  direct  that  the  action  be  severed,  and  proceed  against  the 
Kbers,  as  tlie  only  defendants  therein. 

§  1206.  Judgment  for  or  against  a  married  woman,  may  be  ren<h>red 
ttd enforced,  in  a  court  of  record,  or  not  of  record,  us  if  she  was  single. 

§1207.  Where  there  is  no  answer,  the  judgment  shall  not  h(>  more 
fiiTOrable  to  the  plaintiff,  than  that  demanded  in  the  complaint.  Where 
there  is  an  answer,  the  court  may  permit  the  plaintiff  to  take  any  judg- 
iMDt,  consistent  with  the  case  made  by  the  complaint,  and  embraced  within 
tb«  issue. 

§  1208.  Where  either  party  is  entitled  Uj  recover  damages,  he  niuy  re- 
WFer  any  rate  of  damages,  which  he  might  have  heretofore  recovered,  for 
llie  same  cause  of  action. 

§1209.  \am^d  1877.]  A  final  judgment,  dismissing  the  coniphiint, 
eiiber  before  or  after  a  trial,  i-endercd  in  an  action  hereaifter  comii.eiu'ed, 
'few not  prevent  a  new  action  for  the  same  cause  of  action,  unless  it  express- 
If  declares  or  it  appears  by  the  judgment-roll,  that  it  is  rendered  upon  the 
aerits. 

S  1210.  Where  a  judgment  for  a  sum  of  money,  or  directing  the  pay- 
pent  of  money,  is  entered  against  a  party,  after  his  death,  in  a  case  where 
'tmay  be  so  taken,  by  8p<>cial  provision  of  law,  a  memorandum  of  ttie  \vav:- 
ly'jJ  death  must  be  entered,  with  the  judgment^  m  the  3udgn\evi\.-boi>W,  \w- 
^nedoa  the  jttdffment-i-oll,  and  noted  on  tlw  margin  of  l\\e  doc\te\i  ol  \\v<i 
MateaL    Sucha  judgment  docs  not  become  a  lien  upon  the  rca\  p\ovv>.v\.>j ., 
«r^«^/5  ran/,  of  the  decedent ;  but  it  establishes  a  debt,  to  V)^  v^viuY  \ii 
V  eoune  of  ndministration. 
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§  1211.  A  judgment  for  a  Hum  of  money,  rendei'ed  in  a  court  of 
or  not  of  record,  or  a  judgment  rendered  in  a  tiiourt  of  record,  direct 
payment  of  money,  bears  interest  from  tlie  time  when  it  is  entered 
where  a  judgment  directs  that  money  paid  out  shall  be  refunded  or 
the  direction  includes  interest  from  the  time  when  the  money  was  pi 
less  the  contrary  is  expressed. 

ARTICLE  SECOND. 
Mode  of  takivo,  entering,  and  enforcing  a  Judgment. 

heard  at  general  term. 
S  1238.  Id.;  upon  trial  by  coiu 
feree  of  the  whole  i 
fact. 

1289.  In  matrimonial  caneet 
meiit  can  be  rendered 
the  court. 

1230.  final  judgment  upon  < 
or  re^ri  awarding  in 
tory  judgment,  etc. 

1281.  Id.;  how  final  judgment 
and  iMttled  in  certidu ' 

1232.  Interlocutory  reference 
qnlMiion  ;  how  reviev 

1233.  Motion   for   judgment 
bpecial  verdict,  etc. 

12Bi.  Id.;  upon  verdict  eub 
opinion  of  court. 

1235.  Interest  on  verdict,  etc 
included  in  recovery. 

1236.  Cleric  to  keep  judcmeui 
judgment     to    l>e 
therein. 

1287.  Jndgment-roll  to  be  fil 
whiit  it  coutfiata. 

1238.  Id.;  by  whom  prepared. 

1239.  Time  of  filing  judgmenl 
We  iioteil. 

1240.  When  a  judgment  may 
forced  i)y  execution. 

1241.  Wlien  a  judgment  may 
forced  i>y  punishment 
obeying  it. 

1242.  Ri>al  pru|>orty ;  how  t>o] 
feet  of  conveyance. 

1243.  Security  upon  wile  by  n 

1244.  Conveyance  to  utate  ui 
party. 


S  1212.  Judgment  by  default,  in  certain 
act  ions  ou  contract ;  how 
taken. 

1213.  Amount  of  judgment  in  such 

c-uiii'8 ;  how  determined. 

1214.  Application  to  court  for  jnds^- 

uient  by  dcfunlt ;  when  necea- 
Hary. 

1215.  Proceedings  mi  i»nch   an  appli- 

cat  on. 
121G.  Applicutiou    for  judgment,    in 
caiH:  of  service  by  publicatiou. 

1217.  Attachment  and  imdertakiiig  for 

ret^titutiou,  required  in  certain 
aclioni*. 

1218.  When   judgment  cannot  be  ta- 

ken against  infant. 

1219.  Wlien  a  defendant  in  default  is 

entitled  to  notice. 

1220.  When  action  may  be  severed,  if 

itigueM  of   law  and  id»ues  of 
fact  prei'ented. 

1221.  Judgment  how  taken,  after  trial 

of  ii^tinen  of  law  and  issues  of 
fact,  in  the  Hume  action. 

1222.  Id.;  after  trial  of  issuH  of  law 

only. 

1223.  ProceVdiugs    upon    application 

under  the  last  two  i^ectiou::. 

1224.  Id.;    upon    interlocutory  judg- 

ment, affirmed    ou   appeal  to 
the  geneial  term. 

1225.  Judgment,  after  trial  by  jury  of 

specific  questions  of  fact. 

1226.  Id.;   after  refereuce   to    deter- 

mine   specific    queetions     of 
fact. 

1227.  Id.;  upon  motion  for  new  trial. 


§  1212.  [aynd  1879.].  In  an  action  specified  in  section  four  huudr 
twenty  of  this  act,  where  the  summons  was  personally  served  up 
defendant,  and  a  copy  of  the  complaint,  or  a  notice  stating  the  s 
money  for  which  judgment  will  bo  taken,  was  served  with  the  sun 
or  where  the  defendant  has  appeared,  but  has  made  default  in  pk 
the  plaintiff  may  take  judgment  by  default,  as  follows  : 

1.  If  the  plaintitf  has  made  default  in  appearing,  the  plaintifif  m 
proof  of  the  service  of  the  summons,  and  a  copy  of  the  complaint 
notice ;  and  also  proof,  by  affidavit,  that  the  defendant  has  not  ap| 
Whereupon,  the  clerk  must  enter  final  judgment  in  his  favor. 

2.  If  the  defendant  has  seasonably  appeared,  but  has  made  def 
pJend'mg,  the  plaintiff  nmst  tile  proof  of  the  service  of  the  summons 

the  /ippeurauce,  or  of  the  appearance  on\y  *,  w\d  \^V&v)  vvvw.\(^  bv  athdi 
the  default.       lV7ieivupon,  the  clerk  nvuav.  cuv«  \:u\\x\  V\»\>jjs\si^v 
Oi  vor. 
If  the  defendant   has   made   delaalt  »  «vt«-v\uv^  ox  ^Wr^vm 
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cue  is  not  one  where  tlic  eleik  can  enter  linul  judgment,  as  presct-ilied  in 
Htbcrof  the  foregoing  subdivisions  uf  this  si'ciiun,  the  plaintiff  must  apply 
to  the  court  for  judgment,  as  prescribed  in  section  twelve  hundred  uuii 
fourteen  of  this  act. 

1 1213.  Where  final  judgment  may  be  entered  by  t}ie  clerk,  as  pi*e- 
ttnbed  in  the  last  section,  the  amount  thcreoT  must  be  doteruiined  as 
folbirs: 

1.  If  the  complaint  is  verified,  the  judgment  must  be  entered  for  tlic 
np  for  which  the  complaint  demands  judgment ;  or,  at  the  pluiiititrs 
option,  for  a  smaller  sum  ;  and  if  a  computation  of  interest  is  necessiuy  it 
Btv  be  made  bv  the  clerk. 

2.  If  the  complaint  is  not  verified,  the  clerk  must  assess  the  amount  due 
to  the  plaintiff,  by  computing  ihe  »mn  due  upon  un  instrument  for  the  pay- 
OKut  of  money  only,  the  non-payment  of  which  constitutes  a  cause  of  action, 
Hated  in  the  complaint;  and  by  asccruining,  by  the  examination  of  the 
I^Qtiff,  upon  oath,  or  by  other  coinpcicnt  proof,  the  auiouni  due  to  liiiu 
or  nny  other  cause  of  action,  stated  in  ihe  coin|>iaiiit.  If  an  iustruincnt, 
specified  in  this  sul>diviiiioii,  has  been  lost,  >io  tii<it  it  cannot  be  produirc'i  to 
tbe  clerk,  he  must  take  proof  of  its  loss,  and  of  its  contents^  Either  party 
BM?  require  the  clerk  to  reduce  lo  ^viiiiug  and  file  ihe  assessment,  ami  the 
uni  proof,  if  any,  taken  thereupon. 

§1214.  [ani'd  1877.]  Where  the  summons  was  personally  served  upon 
tbc  defendant,  within  the  State,  and  lie  has  made  ilefauU  in  appearin*;,  or 
where  the  defendant  has  ap[>eai'ed,  but  has  made  <ietault  in  pleading;  and 
tbecHSe  is  not  one,  where  the  elei'k  can  enter  linal  Judgineni,  as  pieseribed 
iothe  last  two  sections,  tho  plaintiff  .oust  apply  to  the  court  for  judgnient. 
Cpun  the  application  he  must  file,  if  the  default  was  in  a(>(>c«ii'ing,  proof  of 
B^nricc  of  the  summons;  or,  if  the  default  was  in  pleading,  pi*oof  of  appear- 
uce,  and  also,  if  a  copy  of  the  complaint  was  demanded,  proof  of  bervicc 
thereof,  upon  the  dcfendiint's  attorney ;  and  in  cither  case,  proof,  by  alli- 
divit,  of  the  default  which  entitles  him  to  judgment. 

§  1215.  [anVd  1877.]  The  comt  must  thereupon  render  the  judgnu^nt, 
^  which  the  plaintiff  is  entitled.  It  may,  without  a  jury,  or  with  a  jury, 
if  one  is  present  in  court,  make  a  computation  or  assessment,  or  take  an 
*ccouDt,  or  proof  of  n  fact,  for  the  pur{>ose  of  enabling  it  to  render  the 
jttiiginent,  or  to  carry  it  into  effect;  or  it  may,  in  its  discretion,  direct  a 
*«ference,  or  a  writ  of  inquiry,  for  either  purpose;  except  that  where  the 
x>'tion  is  brought  to  i^ecover  damage-^  for  a  [versonal  injury,  or  an  injury  to 
Property,  the  damages  must  be  ascertained  by  means  of  a  writ  of  iiuiuiry. 
^iwi^  a  refeitjuce  or  a  writ  of  inquiry  is  directed,  the  court  may  direct, 
that  the  report  or  inquisition  lie  returned  to  the  court  for  its  further  action  ; 
or  it  may,  in  its  discretion,  except  where  special  provision  is  otherwise 
niiide  by  law,  omit  th:it  direction ;  in  which  case,  final  judgment  may  be 
entered  by  the  clerk,  in  accordance  witii  the  report  of  the  referee,  or  for 
the  damages  ascertained  by  tho  iiuiuisition,  without  any  further  applica- 
tioD. 

§1216.  lam*d  1877.]     Where  the  summons  was  served  upon  the  de- 
fendant without  the  State,  or  otherwise  than   personally,  if  the  defendant 
does  not  demand  a  copy  of  tlie  aoinpluint,  or  plead,  as  the  ca^c  Y^i<\v\v\«i*, 
n'lthin  tveniv  durs  after  the  service  it*  coinplete,  the  pU\n\\ff  iiu\\  v\vv\\  \.<i 
tie  court  for  the  judgment  demanded  in    the  complaint.      V5v><>\\  ^v\v\\   «a\ 
^pUamtMm,  he  mnat  tile  pri}of  thnt   t/ie  service   is   complete,  i\uv5i  vvwA,\i>; 
y»ni  of  the  defeadMUt'a  default.      The    court    must  veqvure   ^vooi  ol  \.\ 
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cause  of  notion,  set  forth  in  tlic  complaint  to  be  made,  either  before  tbe 
court,  01-  before  a  i*eferee  appointed  lor  that  purpose.  If  the  defendant  k 
u  non-resi(itM)t,  or  a  foiiMgn  corporation,  the  court  must  require  the  plaint- 
iff, or  Ills  agent  or  attorney,  to  be  examined  on  oath,  respecting  any 
payments  to  tite  plaintiif,  or  to  any  one  for  his  use,  on  account  of  fa^ 
demand,  and  must  render  tlie  judgment  to  which  the  plaintiff  is  entitlei 
Hut  before  rendering  judgment,  the  court  may,  in  any  case,  in  its  disCMr 
tion,  required  the  [daintitv  to  file  an  undertaking,  to  abide  the  order  of  the 
court  touching  the  icstitution  of  any  estate  or  effects  which  may  be  directed 
by  the  judgnient  to  be  transferred  or  delivered,  or  the  restitution  of  anj 
money  that  may  be  collected  under  or  by  virtue  of  tbe  judgment,  in  caaa  [ 
the  defendant  or  his  repre^ientative  applies  and  is  admitted  to  defend  ^  ) 
action,  and  succeeds  in  his  defense. 

§  1217.  [arnd  1877.]  A  judgment  shall  not  be  rendered  for  a  samof 
money  only,  upon  an  application  made  pursuant  to  the  last  section,  except 
in  an  action  speoified  in  secti(m  six  hundred  and  thirty-five  of  this  act. 
Wheie  the  defendant  is  a  non-resident,  or  a  foreign  corporation,  and  has 
not.  appeared,  the  plaintiff,  upon  the  application  ior  judgment  in  suf^  an 
action,  must  prpduce  and  tile  the  following  papers : 

1.  Proof,  by  atiidavii,  that  a  warraint  of  attachment,  granted  in  theae- 
tion,  has  been  levied  upon  property  of  the  defendant. 

2.  A  description  of  the  property,  s?  attached,  verified  by  affidavit;  with  ft 
statement  of  the  value  thereof,  according  to  the  inventory. 

'fi.  Tlie  undertaking  mentioned  in  section  twelve  hundred  and  sixteen,  if 
one  has  been  required. 

^  1218.  [arnd  1879.  J  A  judgment  by  default  shall  not  be  taken  ngainat 
an  inlant  defendant,  until  twenty  days  have  expired,  since  the  appointment 
of  a  *!uaniian  ad  lilem  for  him. 

§  1219.  A  defendant,  against  whom  judgment  is  taken,  pursuant  to  the 
foregoinj^  sections  of  this  article,  is  entitled  to  notice,  as  follows : 

1.  \a)n</  187y.J  If  he  has  appeared  generally,  but  has  made  default  in 
pleading,  he  is  entitled  to  at  least  five  d  lys'  notice  of  the  time  and  place  of 
an  assessment  by  tiie  clerk,  and  to  at  least  eight  days'  notioe  of  the  time 
and  place  of  an  application  to  the  court  for  judgment. 

2.  In  a  (Mse  where  an  application  for  judgment  nmst  be  made  to  the  court, 
the  defendant  may  serve  upon  the  [daintiff's  attorney,  at  any  time  before 
the  application  for  judgment,  a  written  demand  of  notice  of  the  executkw 
of  any  ref(Mence,  vv  writ  of  inquiry,  which  may  be  grante<i  upon  the  appH* 
cation.  Such  a  demand  is  not  an  appearar.cc  in  the  action  It  must  be 
subscribed  by  tlie  defendant,  in  person,  or  by  an  attorney  or  agent,  who 
must  add  to  his  signature  his  otiice  adtlress.  with  the  particulars,  prescribed 
in  section  f  ur  iiundred  and  seventeen  of  this  act,  concerning  the  oflice  ad- 
<lress  of  the  plainlilf's  atiomcv.  Thereup<m  at  least  five  days'  notice  of  the 
time  and  j)lact»  of  the  execution  of  the  reference,  or  writ  of  inquiry,  roust 
be  given  to  the  defentlant,  by  service  thereof  upon  the  person,  whose  nam* 
is  sul)scrib(Mi  to  the  demand,  in  the  nuinner  pnjscribed  in  this  act,  for  8e^ 
vice  of  a  paper  upon  an  attorney  in  an  action. 

v^  1220.  Where  an  issue  of  law  and  an  issue  of  fact  arise,  with  respect 
to  d'tferent  causes  of  action,  set  forth  in  the  conqdaint,  and  final  judgment 
c'.'tn  ho  t.ikcij^  ivilli  roi^juwl  lo  one  or  move  o\  \\\e  vwwst'i?.  *.^C  \\i:t\iiii,  without 
pivjudii'v  to  f'ilhvr  j)nrtv  in  niaintainiuv;  \\»e  ivvum\,vw  w  vVAvwvrc  v«  *ivw\v\«- 
t'/.n'nt,  in'fli  rosprcl  to  tiir  other  c:ium'S  o\  .velum,  v>v  \\\  \W  w-vow^tn  *>\'to9 
Judgwont  upon  tha  whole  issue,  the  couvi  muy,  uv  \u  dv*cvttWou,t»wi*fct 
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age  of  the  action,  direct  that  the  action  be  divided  into  two  or  more  hc- 
)D8,  :ts  the  caiH*  requires. 

§  1221.  [ani'd  1877. J  Where  one  or  more  ijttsuesof  law,  and  one  or  more 
Baes  of  fact,  arise  in  the  same  action,  and  all  the  irisiies  Iiiivc  been  tried, 
nal  judgment  npon  the  whole  is.<<uc  mn.<«t  he  taken,  as  follou'9  : 

1.  Where  an  application  must  he  made  to  the  court,  for  judgment  upon 
le  issue  last  tried,  the  application  must  be  for  judgment,  upon  the  'A'hole 
»ue;  and  judgment  must  \)e  renjlereti  accordingly. 

2.  Where  the  action  is  triable  by  u  jury,  and  tiie  isi^ue  last  tried  is  tried 
It  a  term  of  the  court,  the  ap|)Hcation  for  judgment,  upon  the  whole  is.<tuc. 
Bay  be  entertained,  in  the  discretion  of  the  court,  at  that  term,  and  with  or 
vithoat  notice  ;  if  not  so  entertained,  it  inuflt  be  heard  as  a  motion. 

3.  Where  the  issue  last  tried  is  tried  iK'fore  a  referee,  his  report  must 
iward  the  proper  judgment  upon  tlie  whole  issue,  unless  otherwise  pre- 
ttribed  in  the  order  of  reference. 

§  1222.  [amV/  187$).]  Final  judgment  upon  an  issue  of  law,  where  no 
ittoeof  fact  renmius  to  be  tried,  and  tinal  judgment  has  not  t>een  directed 
tt  prescribed  in  section  ten  hundred  and  twenty-one  of  this  act,  may  be 
entered  upon  application  to  the  court,  or  by  the  clerk  in  an  action  specified 
b  section  four  hundred  and  twenty  of  this  act. 

§  1223.  [am'rf  1877.]  Upon  an  application,  by  cither  party,  to  the  court 
for  fiDul  judgment,  after  the  decision  of  an  isiKUcof  law,  as  pr'tfscribed  in  the 
list  two  sections,  the  court  has  tlie  powers  spcciiied  in  section  one  thou- 
rand  two  hundred  and  fifteen  of  this  act,  U{)on  an  application  for  judgment 
V  the  plaintiff.  Where  final  jnd;j:ment  may  be  awarded  in  a  referee's  re- 
port, as  presciibed  in  section  twelve  hundred  and  twenty-one  of  this  act,  tlie 
vtferee  may  make  a  compiitation,  or  an  assessment,  or  take  an  account,  or 
proof  of  a  fact,  for  the  pur|)Ose  of  enabling  him  to  award  the  proper  jii»lg- 
ftent,  or  enabling  the  court  to  carrj  it  into  effect ;  and  he  may  ascertain  ajid 
ftithe  damages,  as  a  jury  may  do,  upon  the  execution  of  a  writ  of  in(|niry. 

J ^1224.  [am*d  1877.]  When  an  order  or  judgment  is  wholly  or  partly 
rmed  upon  ati  appeal  to  the  general  term,  and  no  issue  of  fact  remains  to 
tie  tried,  the  general  term  may,  in  its  discretion,  render  final  judgment ;  un- 
less it  permits  the  appellant  lo  amend  or  plead  over. 

i  1226.  In  a^  action  triable  by  the  court,  where  one  or  more  specific 
<|Qestions  of  fact,  arising  upon  the  issues,  havelieen  tiiedby  a  jury,  judg- 
^nt  may  be  taken,  upon  the  application  of  either  party,  hs  follows  : 

1.  If  all  the  issuis  of  fact  in  the  action  are  determined  by  the  findin^i^Kof 
the  jury,  or  the  remaining  issues  of  fact  have  been  determined  by  the 
•Kision  of  the  court,  or  the  report  of  a  referee,  an  application  for  judgjnent, 
opon  the  whole  issue,  may  be  made  as  upon  a  motion. 

2.  If  one  or  more  issues  of  fact  remain  to  be  tried,  ja<]gment  may  be 
tendered  upon  the  whole  issue,  at  tlie  term  of  the  court  where,  or  by  direc- 
tiou  of  the  referee  by  whom,  they  nre  tried. 

§  1226.  Where  a  reference  has  been  made,  to  report  upon  one  or  moio 
8ptt.'ific  questions  of  fact,  arising  upon  the  issue,  and  the  remaining  ist<ues 
luve  l)een  tried,  judgment  must  be  taken,  upon  tlie  »\)pV\cvvl\o\\  vi't  ^\\\\w 
party,  as  prescribed  in  section  one  t/ious.ind  two  hundred  vu\d  vvj^wV^-viw^ 
of  this  act. 

§j^'  Where  a  motion  for  a  new  trial,  made  in  the  ftvst  \n^VA\\e^  ^^. 
ven/terw,  js  denied,  judgment  way  be  taken,  as  if  tUe  molum  ^ot  v.  xv* 


trial  bud  not  been  mada,  after  tlio  eiptratiun  of  oi)r  diiys  from  (be  cnlir 
of  tlie  order,  mid  Uic  sprvii'C,  upuii  iIig  alioriiej'  for  the  urlrepsD  pHrtjf,ol< 
ciipv  iherKuf,  and  nutii'e  i>r  iLe  Kntry  ;  bui  nut  tiefui'e, 
.  Si  1228.  [am'J  iaT!>.1  Where  the  wbuie  iaeue  b  aii  issue  of  fact,  vlikti 
wsH  ti'ied  b;  u  referee,  the  report  (tuads  aa  h  deuisiou  of  tha  court.  Eii:ipl 
wliere  It  is  otlierwi^  cipruselj  piescrihud  by  Uw,  jtidsiuent  upon  iiu4h  ' 
Import,  or  upon  the  deeUiun  of  the  cuurt,  npon  the  trkil  of  the  whole  iuu 
uf  fui^t  withuiit  a  jur/.  mujr  be  eatered  bv  the  olerk,  as  directed  tfatttm. 
upon  hliug  thn  dei^iaiun  ur  repurC 

§  1239.  In  an  Bt-tion  to  nnnul  ■  minTiage,  or  for  n  divorce  or  sepanliiffl, 
judgment  I'ltunot  be  taken,  of  coui'se,  upon  a  referee's  report,  as  preMnb«d 
in  the  Isfn  Mctioii,  or  where  the  refcreooe  was  made  as  prescribed  in  at- 
lion  one  thomiDd  two  hnndred  Mid  fifieeti  oF  thia  act.  Where  a  referaiM 
>■  mnde  in  wueh  ■•  aetion,  the  tSBtiiNuiiT,  and  the  other  proveedinga  ipM 
the  reference,  muat  be  uenified  t.)  ths  tuurt,  by  tlie  referee,  wilii  his  re"  "'^ 
and  judgment  must  be  rendered  bj  the  eourt. 

g  1230.  [am'd  18T7.]  lu  >  caae,  not  proride^l  for  in  the  (ongimfi*^ 
tloiiK  of  this  artiirW,  wlitsre  the  deoiuiuii,  apoii  a  Ij'ial  by  the  criurt,  wtihvul* 
jurv,  or  the  report,  upon  n  trlnl  bv  a  referee,  direL-ta  un  intarlocaiorj  ]m^ 
uiijut  to  bo  entered,  iind  the  piirtv  afterwurds  becutne*  Mitltlpl  la  a  In* 
jiidgmeut,  1)1  appUi'utiun  for  the  hitter  luuj  be  made,  UB  upuii  a.  mutkis- 
And  nhere  n  judgment  requires  the  appolDtnietit  of  h  refei'm,  to  At  in) 
ai-t  ihercnnder,  tlie  referee  miM  be  appuiiitvd  by  the  Jndnmeut  or  6)  iSi 
court,  upuii  mutfoii,  except  aa  otherwlae  prescribed  tii  the  ndxt  section. 

g  1231.  In  an  action  ttiable  b;  the  oourl,  hb  iuUFkwutery  judgDMM 
reuctered  upon  H  defuult  in  appearing  ot  pla^idiiig,  or  parsuaiil  to  ihui'' — 
lion  cuntiiiiied  in  u  deuidlon  or  report,  iniijr  utate  the  HubaUnW  of  llie 
judDinieiit,  to  ivliiuh  llie  partj  will  be  eiitilled.  It  nwj  aim  liirei:!,  tliKl  tk« 
finu!  jnitgment  be  settled  by  a  jud^  ur  a  i-eferee.  In  ttaiit  oaee,  fiiul  ifiit 
nient  sliall  not  be  eiiterud.  until  a  settleHieftt  tbereuT,  aubavribnl  \ij  It 
judge  ur  referee,  [s  filed.  Wliei'e  nn  interlocuiurv  judgment  Hwurd»(;ol^ 
(liej  may  tie  awiir>M  generally,  without  specifving  the  nmuunt  ibnn)'' 
Where  the  final  ji»l;;ineiit  i«  direCEtd  lo  be  Relll«<l.  nnd  the  eoalii  hitr«  wj 
been  tnivd,  wheti  the  setllement  thereof  l*  hied,  a  blitilk  Tut'  the  nmeanl  <>■ 
Ihe  coats  most  be  left  ill  the  eeHfement ;  irnd  the  ft»t»  ttliiBt  be  liiltd,  1^ 
the  bill uk  filled  np  accordinyl)',  by  the  clerk,  when  the  Uuul  judgnenl  i> 
emerfed. 

g  1233.  Where  a  relerencei  or  a  writ  of  rnqnirr,  direcMd  as  P'Wf''*' 
ill  Berlion  one  ihouaand  and  tifteen,  or  section  one  Ihoiwaud  two  hlinJrC' 
and  lilt«en  of  tbhi  act,  bus  been  eiauuted.  ciiber  pnrty  i»ay  apply  'it  •" 
order,  directing  a  new  hmring.  or  a  new  Writ  ul  ioiiulrf,  npcn  pruef,)? 
uSidavit,  that  error  naa  eooiniilled.  In  b'n  prejudioe,  npnn  the  licirliig,' 
la  Ihe  report,  or  upon  the  execatiun  of  tbe  writ,  or  in  Ihe  ini)uif>iti«n.  1> 
a  proper  ouae,  the  applieulkin  may  be  gninted,  after  jndgiaeijt  haa  bMil  c** 
tered.  In  that  ease,  the  jodginent  mjy  be  set  alkie,  either  then  or  •W 
the  new  heuring,  ur  the  eiecntion  uf  the  new  writ,  an  juuiive  re(|UtrM 

^  1233.  A  KiDiion  for  judgmenl,  upon  a  speehil  rerdicl,  tnuy  be  ««*•'? 
ler  piirty ;  and  must,  in    the  brit  instance,  be  beard    and   deoideil 
n  lieid  by  one  judge, 

gl234.  A  niutiiin  fi.r  jiiiipnienl,  upon  ii  Tcrdict  Buliject  lo  ilieopini 
iHirl,  mnv  be  made  \rj  elilier  p»rty  i  und  muet  be  heard  ittd  daciiMii 


I  term  lieid  1 
^^^1234. 
^^HrMiri.  t 
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§  1235.  Where  final  jixdf^meiit  m  rendered  for  a  sum  of  money,  iiicnrticd 
br  N  rerdict,  i'e|Hirt,  or  decision,  interest  upon  the  sum  awarditl.  f r<»n)  tlie 
time  when  tlie  verdic;  wa^  rendeifd,  or  tin.*  reiM>»*t  or  decision  was  nride,  to 
die  time  of  ent'Tin^  jiid<;ment,  luu^t  be  compiiieil  by  tiie  cleik,  atldcd  to 
tlK8um  awarded,  and  inelude«l  in  the  amount  nf  the  judgment. 

$  1236.  The  clerk  must  keep,  amon;;  tlie  records  of  the  court,  a  l)ook 
foi  the  entry  of  judgments,  styled  the  "judgment- b<K)k."  Each  interlocu- 
tory or  tinal  judgment  must  l>e  entered  iu  the  judgment-lKM)k,  and  attested 
bjthc  signature  of  the  clerk  ;  who  must  note,  in  the  margin  of  the  <Mitry, 
tbeday  and  year  uf  entering  it.  It  must  specify  clearly  the  relief  granted, 
orotlier  deierminAiiun  of  the  action,  or  of  the  issue. 

$  1237.  [anid  1877  &  1870. J  The  clerk,  upon  entering  final  judgment. 
Bust  immediately  file  the  judgifteiit-ror  ;  which  must  c«msist,  except  where 
ipei'ial  provi.sion  is  otherwise  made  by  law,  of  the  following  pai)ers:  tlie 
iommons ;  the  pleadings,  or  copies  thereof;  the  lin:il  jiidgnient,  iind  the  in- 
teriotnitory  judgment,  if  any,  or  copies  thereof  ;  and  each  p!i|>er  on  file,  or 
icopj  thereof,  and  a  copy  of  each  order,  wliieh  in  any  wjiy  involv<\s  the 
inerits,  or  necessiirily  affects  the  judgment.  If  judgment,  is  taken  by  default, 
tbe  judgment-roll  mugt  aLso  contain  the  papers  required  to  be  filed,  u|h)ii 
N  taking  judgment,  or  upon  making  application  therefor;  together  with 
uyrefiort,  decision,  or  writ  of  inquiry,  and  return  theit?to.  li'  judgment 
tt taken  after  a  trial,  the  judgment-roll  must  contain  tlie  venlict,  report,  or 
deciiiiun  ;  each  otfer,  if  any,  made  aA  prescrilied  in  this  act ;  and  the  excep- 
tions or  catse,  then  on  tile. 

i  1238.  The  judgment-roll  must  l>e  prepared,  and  furnished  to  the  clerk, 
W  tlie  attorney,  for  the  party,  at  whose  instancy*  the  final  judgment  is 
entered  ;  except  that  the  clerk  must  attach  thereto  the  nei'ess.'iry  original 
P^rs,  on  tile.  But  the  clerk  may,  at  his  option,  make  up  the  entire  judg- 
aent-roll. 

1 1239.  The  clerk  must  make  a  minute,  upon  the  back  of  each  judg- 
neiit-ro!i,  filed  in  his  office,  of  the  time  of  filing  it,  P|)ecifying  the  .^car, 
|WHith,  day,  hour,  and  minute.  A  pr<K'ce(ling  to  enforce  or  collect  a  filial 
iudgineut,  cannot  be  taken,  until  the  judgment-roil  is  filetl. 

i  1240.  In  cither  of  the  following  ca.sc8,  a  final  judgment  may  l>o  en- 
fed  by  execution : 

I.  Wliere  it  is  for  a  sum  of  money,  in  favor  of  either  party ;  or  directs 
f*  payment  of  a  sum  of  mcmey. 

t  Where  it  isiu  favor  of  the  plaintiff,  in  an  action  of  ejectment,  or  for 
4)*er. 

•1  In  an  action  to  recover  a  chattel,  where  it  awards  a  chattel  to  cither 

my. 

i!1241.  lo  either  of  the  following  cases,  a  judgment  maybe  enforced, 
^wrving  a  certified  copy  thereof,  upon  tiie  party  against  whom  it  is  reii- 
^ttttljor  the  officer  or  person,  who  is  re<iuii-ed  thereby,  or  by  law,  to  obey 
H;  and,  if  he  refuses  or  wilfully  neglects  to  obey  it,  by  punishing  him  for  a 
coQtempt  of  the  conrt: 

I.  Where  the  judg  i.ent  is  final,  and  cannot  be  enforced  by  execution,  as 
P^ncribed  in  the  la^ut  section. 

1  Where   tlu?  jadgtnvnt  is  Glial,  and  part  of  it  cannot  be  eT\U>YCC^\>N 
titeation,  ds  ptvaciibcd  in   the  ln<t   .^ect/oij;  in   which   case,  l\\c   vvvyx,  w 
yn^  irlt/ch  tutnnot  Oe  ao  eufowed,  mu}  be   enforced    as  prcscvWicvl  wWVivft 
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8.  Where  tbe  judgment  is  interlocuturj,  and  reqnireB  ■  party 
rcf raiu  from  doing,  an  act ;  except  in  a  case  specified  in  the  n< 
sion. 

4.  Where  tbe  judgment  requires  the  payment  of  money  into 
an  officer  of  the  court ;   except  where  ttie  money  is  due  upon 
express  or  implied,  or  as  damages  for  non-performance  of  a  cont 
case  specified  in  this  subdivision,  if  the  judgment  is  final,  it 
forced  as  prescribed  in  tliis  section,  either  simultaneously  with,  c 
after  the  issuing  of  an  execution  thereupon,  as  the  court  directs. 

g  1242.  [am'd  1877.]  Except  where  special  provision  is  othe 
by  law,  real  property,  adjudged  to  be  8uld,  must  be  sold  in  the  cc 
it  is  situated,  by  the  sheriff  of  the  county,  or  by  a  referee  appoii 
court  for  that  purpose,  who  must  execute  a  conveyance  to  the 
The  conveyance  is  effectual,  to  pass  the  right,  title,  or  interest  t 
adjudged  to  be  sold.  "  But  nothing  con&iined  in  this  sectio; 
deemed  to  repeal  or  modify  the  provisions  of  any  law  specially 
the  sale  of  real  property  under  a  judgment  or  decree  of  any  cc 
particular  county  of  the  state." 

§  1243.  [ani*d  1877.]  Where  a  referee  is  appointed  by  the  o 
real  property,  tlie  court  may  provide  for  his  giving  such  secu 
court  deems  just,  for  the  proper  application  of  the  money  receivi 
sale ;  or  for  the  payment  thereof  by  tbe  purchaser,  directly  to  tb 
persons  entitled  thereto,  or  their  attorneys. 

§  1244.  [am'd  1877  &  1879.]  A  conveyance  of  property,  sol 
of  an  execution,  or  sold  pursuant  to  a  judgment,  which  specifii 
ticular  party  or  parties,  wliose  right,  title  or  interest  is  directed 
must  distinctly  state,  in  the  granting  clause  thereof,  whose  rip 
interest  was  sold,  and  is  conveyed,  without  naming,  in  that  clu 
the  other  parties  to  the  action  ;  otherwise  the  purchaser  is  m 
accept  the  conveyance,  anct  the  officer  executing  it  is  liable  for  tli 
which  the  purchaser  sustains  by  the  omission,  whether  he  accept 
to  accept  it. 

ARTICLE  THIRD. 

Docketing  a  Jud«ment  ;  Effect  thereof  as  a  Likn  upon  real 
suspending  and  discharging  the  llen  ;  satisfaction  and  i 
OF  A  Judgment. 

i  1245.  Certain  clerks  to  keep  docket-  ment  to  be  sasp 

bouks.  appeal. 

1246.  Id.;  to  docket  jmlgmentp.  §  1257.  Prom  what  time  on 

1247.  Films:  transcripts,  ami    docket-  the  lien. 

ii)<;  judgmeius.t hereon.  1258.  How    iien    Bnepenc 
1*^48.  Penally  for  clerk'f  neglect.  other  county. 

U'49.  Dockets  to  be  puhlic.  12r,9.  When  and  how  lier 

1250.  Judgment  not  to  be  a  lien  until  1200.  Docket  of  jud^men 

docketed.  celled. 

1251.  Ileal    property   bound    for   ten  12(J1.  Saiisfaction-picce    i 

years    by    a    judgment    thus  on  piiynient  of  in 

docketed.  1262.  Assignor  mast  acki 

1252.  lieul    property   may    be    leviod  signnient. 

upon  after  ttn  years.  12ti3.  Atj^^'-gnet'  who  ia  a  r 

1253.  Land  held   under   contract   not  may  tile  notice. 

bound  l)y  jndgnitnt.  1204.  Entry  in  docket,  ni 

J^i.  JYcfrrence    of    int)rigag(.a     for  exicution  ^atisiU*. 

jnircUw^v  numvy.  1186r>.  1A.\  wVwv*^  v-s-tcutl 

li!.')5.  CvrUiin  time  not.  to  be  iiicludctl  \u\vv\v\>i^v<\. 

jn  the  h'li  yt'tirt*.  ^5»tt.  aUctvttvo  ^\N*i  w 
I:iS6.  Court  way  order   lieu  of  judg- 
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execution ;     clerk    to    enter  diicket. 

sait>fuciic>u.  S  1370.  CUrk    i<>   flh*  and  note  a(^K>ign- 

{ 19C7.  Docket :  when  to  l)e  dii«chnrgfd  lufnt  of  jnd^nu■n^ 

and  cancelled.  1^1.  [htfituhd  l.'^U.j 

1206.  DiKcharu^e  of  :i  judgment  agnlnst  VJTiH.  Towiml  Jiiiii;incnt(<  and  cxeru* 

tt  baiiKrnpt.  liontt  iliii«uiiicle  applies. 

1S69.  Power     of    conrttf     respecting 

§  1245.  Each  county  clerk,  e«ch  clerk  of  a  pnp<M'ior  city  court,  and  the 
deik  of  the  murine  court  of  the  city  of  New  York,  niust  keep  one  or  moi'e 
books,  ruleiJ  in  (.*r)iuninp,  convenient  for  making  tlie  entries,  pivscriht'd  ni 
the  next  section  ;  in  which  he  must  docket,  in  its  tf^giilar  order  and  accoid- 
ingio  its  prionty,  each  judgment,  which  he  is  required  l)y  this  article  to 
docket.  The  expense  of  pi-ocuring  a  new  book,  when  necessary,  is  a  county 
diarge. 

§  1246.  Each  clerk,  specified  in  the  Inst  section,  must,  when  h(.>  tiles  u 
jn<%iDent-roll,  upon  a  judgment,  rendei-ed  in  a  court  of  whieii  he  is  clerk, 
dociiet  the  judgment,  l>y  entering,  in  the  proper  docket-book,  the  following 
particulars,  under  the  initnil  letter  of  the  surname  of  the  judgment  debtor, 
ID  it.s  alphabetical  order  : 

1.  The  name,  at  length,  of  the  judgnnMit  debtor;  and  al.-o  his  resi- 
dence, title,  and  trade  or  pix>fedsiou,  it  any  of  them  are  stated  in  the  judg- 
nieat. 

2.  The  name  of  the  party,  in  whose  favor  the  judgment  was  rendered. 
8.  The  sum,  recovere«i  or  directed  to  be  paid,  in  ligures. 

4.  The  day,  hour,  and  minute,  when  the  judgment-roll  was  filed. 

5.  The  day,  hour,  and  minute,  when  the  judgment  was  docketed  in  his 
office. 

6.  The  court  in  wliich  the  judgment  was  rendered,  and  if  it  was 
rendered  in  the  supreme  court,  the  county  where  the  judgment-roll  is  tiled. 

7.  The  name  of  the  attorney  for  the  party  recovering  the  judgment. 

If  there  ai'e  two  or  moi-e  jud;rnient  debtors,  those  entries  must  be  repeated, 
onder  the  initial  letter  of  the  surmunc  of  eiieh. 

§  1247.  A  clerk,  with  whom  a  judgment-roll  is  filed,  upcm  a  jurlgment 
docketed  as  prescribed  in  the  last  section,  must  furnish,  to  an\  p«M>on 
H|»|)lying  therefor,  and  paying  the  fees  allowed  by  law,  one  or  niore  tran- 
itcriiits  of  the  docket  of  liie  judgment,  attested  by  ins  signatuix*.  A  county 
cierk,  to  whom  BUch  a  transcript  is  presented,  must,  U]H)n  paMuent  of  his 
fees  tlierefor,  immediately  hie  it,  and  ilocket  the  juvlginent,  as  prescribed  in 
Uio  lii.st  section,  in  the  n])propriate  docket-book,  ke])i  in  his  ollice. 

J  1248.  A  clerk  who  omits,  as  soon  as  practicable,  to  docket  a  judgnn-nt 
re^iuiied  to  be  docketed,  or  to  furni>h  a  transci'ipt  of  a  judgmcni  x;  docU- 
rtttl  in  his  otHcc,  as  prescritwd  in  the  last  two  sections,  foiieits,  to  the  jier- 
H)n  aggrieved,  two  hundred  and  fifty  dollars,  in  addition  to  the  daiujigcs 
Hirttamed  bv  reason  of  the  omission. 

^  1249.  A  do(*ket-iNMik,  kept  tiy  a  clerk,  inu.'it  be  kept  open,  during  the 
business  hours  fixed  by  law,  tor  search  and  examination  by  any  peoon. 

§  1260.  A   judgment,  required  to  be   docketed,    as  prescribed    in    tb 
article,  neither  affects  real  i)ioperty  or  chattels  real,  nor  is  entitled  io 
prefefcnce,  until  the  judgment-roll  is  filed,  .ind  the  .jua'^mewt  dooWvivvivV, 

%\2S1.  Kscopt  afi  otiwrwise  sp.'cially  proscribed   V>\  \aN\\  v\  y\v\?;vs^^:. 
ieimfter  rendeivd,  nlikh  is   dockvttd    in   ji    counlv  cVovk's   uV\\v!vi,  vv*   V 
•tnbedin  thin Hrticle,  hinds,  nwl  is  a  c/i;ir-c  niK>ji    tov  lew  xovwa  aWo^^"  ^\V^ 
'^ju^ffmem-ra//,  and  no  longer^  the  real  piopeitv  aud  cVulueV*  vev.V\vi> 
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county,  ivhlul]  llie  jiidgmoni  debtor  has,  nt  tli^  time  of  no  docketii 
wJifuli  fie  suqliiras  nt  iiny  time  utterivsrdi',  and  wilhiii  ths  lea  jean. 

§  1263i  When  ten  fears  nfler  filing  tbi.>  jiidgmeiiC-rolt  Iwre  expiredaM' 
prupepij  ur  i  oTwttel  i*(il,  wiiicli  tlic  jiidgriiem  debtor,  or  fml  prupni; 
wiili:h  B  pei'sun,  deriving  Iila  ligat  ur  title  ilioreta,  u  tbe  liejr  or  devhiHtif 
llie  jiiiigmunt  ilabtor,  toea  liu>,  in  any  coiiniy,  inay  be  Imteil  Mpon.  bjr 
virtue  of  an  exeuutioii  agninM  praperti',  WBiied  lo  Ibe  slierVS  of  llM 
uoiiiilf,  upuii  H  jiiiljilmeDt  liereaCter  rewlered,  by  Glin^,  witli  the  uIbtIe  dT 
thitt  iwiiniy,  a  uoikit,  HuliBonbed  by  the  alteriff,  deBtribing  ihc  jadgmns 
tlie  eieculian,  and  tile  pi'operty  levied  upvii ;  und,  if  the  ilitcrnt  trriid 
upon  i»  thnl  of  «ii  heir  ur  ileviaee,  upeuifyini;  that  fnct,  &iul  the  niiDie  ut  (b> 
heir  or  deiisee.  The  notk-e  must  lie  rei^urUeJ  iiiid  iiidexud  by  the  olerk.M 
a  notice  of  the  pondepi.7  uf  an  action.  Fur  thul  [lurpose,  Ihu  judgmeiU 
ileiftor,  or  W*  heir  or  devlBee,  iiamoJ  in  ihe  notice,  is  regardeil  as  a  pun;  M 
en  nctlon.  The  jnilgment  b!iiil:>,  and  beuumes  a  i.'haij;e  upon,  the  riglit  uri , 
title  tbas  hvieii  upon,  vt  the  jodj^ment  debtor,  or  oF  hU  iieir  or  devira* 
the  uiiae  rnuy  be,  only  from  (he  time  of  reeoritin);  and  [ndeilu);  the  ni 
and  uulli  the  eiei'ouon  ia  ael  a^tide,  or  I'etnmed. 

i  1SB3.  The  interest  oC  a  pereim.  holilisg  a  contract  tor  the  panihl 
real  pi-upcilv,  m  not  buund  by  the  docketing  of  11  judgment ;  aud  atom 
levied  »pnn  or  mid,  by  riniie  of  xn  eietmiioR  imniHt  iipoa  it  ^gmenfe 
g  12S4.  Where  re^t  projicrly  ia  aohl  and  conveyed,  Kud,  at  tlWi 
time,  11  luuv^ijje  thereupon  is  gJTen  by  the  purehiiaer,  tu  seeUre  Iht 
ineut  (jf  llic  vrliule  or  a  part  of  the  pii rub Jise-mouey,  tile  lion  oflher 
gtige.  upon  tlmt  re;il  propei'ty,  ia  auperlor  to  the  lieu  uf  a  pruviuua  judg 
agdin^t  tiie  puroliaBor. 

^  12BS>  The  lime,  daring  which  i  jiidgmeDt  ereditor  h  glutei,  b(l 
jonuUoit  or  otiiar  otiier,  or  tvf  the  ojiemtion  of  an  appewl,  or  by  eq 
piovirtlon  uf  liiw,  (I'om  enFoi'cing  a  jadgmeTtt,  ia  not  a  (tart  of  the  ten  1 
lo  wllicil  the  lien  uF  ■  judgment  is  lini.ted  by  tliia  nrtji'te.  But  this  ea 
dues  not  extend  the  time  uf  the  lien,  aa  againal  a  pnrchaaer,  crcditc 
mungngee  in  ^aad  faith. 

S  126S.  Where  m  appeal  from  >  jodgmonE  hm  been  pevfecied,  M 
nndertii.liing  hna  been  Kireiii,  tnlRi^ient  to  eniitlo  Ihe  npinllant  tafiNl 
the  execution  of  the  jadpnunt,  without  iin  order  for  (htii  pnrpoae,  tfca  I 
in   which  the  judgment  waa  recunered,  nviy,  in  lie  (lifereeKiK,  ■ii4i 
KUuh  lorin.'<  ua  juatioe  i-eqaires,  imiko  iiti  oniar,  upon  iiotiee  It>  the  alM 
for  the  reijiondent,  and  to  the  aui'eliea  in  the  uudortaking,  exemptlitA ! 
the  lien  of  the  judgment,  aa  agatn^t  judgment  uredilori,  and  punch 
Bod  intirlgageea  in  guid  faith,  the  real  pru|«rty  or  uhalteU  real,  upon  I 
llie  jodgmunt  is  11  lien,  or  a  por  I  ion  theivof,  apecidcally  (lesri'ltHxl  ^ 
order.     If  all  (he  pioperly,  Biibject  to  -llie  lien,  is  so  exenipUtd,  ihej 
iHttit  d)rc«t  Iheclcrit,  in  whowoFBee  the  Judgment- roll  t»  Mm.  ttfafai 
entry,  on  the  doehet  of  the  judgment,  in  e;.vh  phtce  where  if  itppeAftfl 
,       doabot-booli,  Bnbataniiiilly  aa  fullons :  "  Lien  auApended  upon  ac^ieaL 
nrder  entered  ;"  adding  the   praper  date.      IF  u   portiot 
(he  order  mum  direct  the  clerk  in  nalii!,  in  like  iiiai 
I       Blnntinlly  na    foUuwa:  "  Lieli  parliully  suspended  upon  appeal.     See  ^ 
I      SBCnedj"   addrn;  Ihe  proper  dnK.      The  clerk  uiuai,  wlKa  ke  Mwl 
■_MMio»  paper*,  mil)  enlers  (he  order,  make  the  entry  or  entries  IM  (be 
^HBfkMrraq Hired  by  the  order. 
^^^^HF7<    mere  an  order  id  ni»<\e,  as  vveai^riDieA  \n  vVe  \ail 
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be  supreme  coart  or  by  a  county  court,  it  operates  is  n  suspension  of  the 
en  upon  property  situated  in  tbeoountf,  where  the  jmJ<;inent-roli  id  tiled, 
I'om  tlie  time  when  the  order  is  entered,  nnd  I  lie  proper  eutrj  made  in  the 
ocket-book.  If  the  pro|)erty  exempted  id  riituuted  in  another  cou[ity,  or  if 
He  order  was  made  by  a  court,  other  tiian  the  supreme  court  or  u  county 
ourt,  the  oi-der  operates  as  a  suspension,  from  the  time,  when  the  pro|>er 
Dtry  is  made  in  tlie  docket-book,  kept  by  the  clerk  of  that  couut.y,  as  pre> 
cnbed  iu  the  next  section. 

§  1258.  The  clerk,  with  whom  the  order  is  entered,  must,  upon  payment 
)i  his  fees  thei'efor,  ftiniis>h  to  the  party  who  ol>tained  the  order,  one  or 
iDore  tram^cnpts,  attested  by  his  sij^nature,  of  the  docliet  of  the  juilgnicnt, 
tuvluding  the  cutiy  made  upon  the  docket.  A  county  clerk,  in  whose  otiice 
thejudtrment  is  docketed,  must,  upon  payment  of  his  fees  therefor,  imme- 
diately tile  such  a  transcript;  and  make  an  entry  u|M>n  the  ducket  of  the 
JQdgiuent  iu  each  place  where  it  appears  in  his  docket-book,  substantially 
u follows:  "Lien  suspended,"  or,  "Lien  partially  sus|)ende<l,"  actHmliiig 
to  the  entry  up<m  the  original  docket,  and  also,  "  See  transcript  tiled  ;^ 
Killing  the  proper  date. 

§  1259.  At  any  time  after  a  judgment,  which  has  ceased  to  be  a  lien, 
IS  prescribed  iu  the  last  three  8ectioil^4,  is  attirmed,  or  the  appeal  therefi'om 
iii dismissed,  the  lien  thereof  may  be  restored,  as  follows  : 

1.  The  clerk,  in  whose  office  the  judgment  of  affirmance,  or  the  order 
dbunissing  the  appeal,  is  entei-ed,  must,  u]>on  the  request  of  the  judgment 
croditur,  docket  the  judgment  anew,  as  it  wan  originally  docketed,  but  in 
tlic order  of  priority  of  the  new  docket;  and  he  must  write  upon  the  new 
(locket,  the  words,  *'  Lien  restored  by  i-edocket ;"  adding  the  date  of  re- 
docketing. 

2.  A  transcript  of  the  new  docket  must  be  furnished  to  a  county  clcik,  in 
vhcwe  office  an  entry  of  the  suspension  of  the  lien  has  been  made,  as  pre- 
scribed in  the  last  two  sections ;  and  thereupon  the  judgment  must  be 
docketed  by  him  anew,  in  the  order  of  the  priority  of  the  new  docket.  The 
clerk  who  so  redockets  the  judgment,  must  make  an  entry  upon  the  new 
ducket,  substantially  as  follows:  "  Lien  restored  by  redocket.  See  trans- 
cript filed  ;"  adding  the  date  of  redocketing  in  his  county. 

Tlie  lien  of  the  judgment  is  thereupon  restored,  for  the  unexpired  period 
thereof,  as  if  the  order  had  not  been  made;  but  with  like  eflToct  only,  as 
against  judgment  creditors,  purchaseis,  and  mortgiigees  iu  uood  faith,  as  if 
the  judgment  had  then  baeu  first  docketed. 

§  1260.  The  docket  of  a  judgment  must  be  cancelled  and  discharged  by 
the  clerk,  in  whose  office  the  judgment-roll  is  filed,  upon  filing  with  him  a 
MtisfactioD  piece,  desinibing  the  judgment,  and  executed  tus  follows  : 

1.  Except  as  otherwise  prescribed  iu  the  next  subdivision,  the  satisfae- 
tioo-piece  must  be  executed  by  the  party,  in  whose  favor  the  judgment  was 
fendered,  or  his  executor  or  administrator ;  or,  if  it  is  made  within  two  years 
rfter  the  filing  of  the  judgment- roll,  by  the  attorney  of  record  of  the  party. 
But  where  the  authority  of  the  attorney  has  been  revoked,  a  satisfaction 'by  , 
Am  is  not  conclusive,  against  the  person  eniitle<l  to  enforce  the  judgment, 
n  respect  to  a  person,  who  had  actual  notice  of  the  revocatlou,  h<i(v>T<i  «i 
Mrmcnt  on  the  judgment  was  made,  or  a  puirhase  ot  [)roperty  bouwOi  V\iev^- 
by  wjis  effected.  ^ 

-2!  //  an  assignment  of  the  judgment,  o.xcciited   bv  the  parlv  \n  ^Vio^ 
or/t  was  rendered,  or  hi.H  executor  or  .idmiiistrator,  \\as  \>eeu  fv\oA\\\\  V\\© 
t^  ofKee,  the  sntisfnoffon-pieie  must   he  exeeuUM^   by  the  veT?^v>v>,  ^>\« 


eouied  [es. 
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Bppean,  rntn  ilie  aiBignnwnt,  or  CrQin  the  last  of  the  lubsequeat  iM^- 
iiiunts,  ir  ail]',  »o  filed,  iliunlug  ii  coutiiiuouB  vbuln  of  till«,  to  Ik  ibe  owner 
of  Ihu  judgment ;  ar  by  liid  (.■leuuLur  or  mluiiaieiiHtor, 

8.  If  (lie  mtiefnotiou-piece  U  eieuuted  by  Hn  Htuiruaj  in  fuel,  bilMilHilf 
ol  a  pdi'^mi  nultiuTizcil  lu  piei-uti!  il,  utiier  tliHii  thu  ntiorney  of  Terahl,  in 
iMitrDiuetit,  eOiituiniBj;  a  poirti'  Is  nvknowledge  the  utCiBfitction.  jniut  Iw 
tiled  with  lliu  iiatlHfitutioii-|iieue,  uiiIbeii  it  liia  been  recorded  in  tliv  pnpar 
liuok  for  reoordiog  deed:*,  ia  tliHl  or  nautlier  uoUDtji ;  ia  wbich  iii£«,  iIm 
fuliafitvliou-pieii:  iiiUBt  re!et  lu  Ihe  remrd,  and  tlie  clerli  maji,  fur  his  0*11 
indeiuititjr,  requill!  evidcnoe  of  it  record  reununing  lu  anotli^i-  offiM, 

The  execution  uT  euch  cnltsfBi.'tion-piMe  or  puner  of  attorney  nmslbtK- 
Icnuwledgod,  before  t1io  i^lerk,  or  Ilia  deputy,  mid  certified  br  him  tfaereD^; 
ui-  It  iDuat  he  Ht;kiiowledged  01'  proied,  and  cerlificil,  in  like  munoer  u 
deed  to  be  lecoi'ded  in  the  uounty  whera  il  n  filed. 

^  1261-  The  person,  entitled  10  enforve  a  judgment,  nual  execaK,  "i 
■^knowledge  beliwe  Ibe  proper  uliicor,  a  sstidttietion-piei'K  thereof,  it  llM 
request  uf  ibe  judgment  debtor,  or  cf  a  person  intereeleil  in  properly  bMOi] 
by  the  judgineul,  uiHiii  pr»enlation  of  a  Baii^fui.-iiaii-ineL'u,  and  pHytpcstor 
tlie  sutn  duo  upon  the  judgment,  and  the  fees  ullowed  by  law  tor  tnklllg  lU 
aeknowtedgment  of  a  deed. 

g  1262.  A  pemon,  who  bus  heretofore  exe<;nted,  or  herealler  eieCOIOi 
t  of  ■  jiidgiuent,  owned  by  iilm,  witliocl  KL-kuowIeJgl'iE 
[ion]  llieivuf,  before  an  officer  authorized  to  tnlie  tt" 
a  dwd.  must  so  ai'knowledge  it,  at  the  re<|ueat  of  lil> 
•Bfigaee,  or  01  a  suosequeiit  uii^igiiee  thereof,  or  of  the  judguient  ilelllDr, 
upon  presentulioa  of  ihn  aBsigmuent,  nod  payment  of  the  offir 

^  1263.  A  resident  of  the  SL.te,  or  11  person  having  an  office  within  lie 
State,  for  the  regulnr  trtiuBnolion  of  bUBinesa  in  peraen,  who  befoux*  iM 
owner  of  n  judgment,  by  virtue  of  a  general  iissigntneDt  fur  the  benHli  ^ 
crediiopfl,  or  of  an  appointmeul  as  a  reoeiver,  or  imsiee  or  »t.»igiiee  (f  ■ 
iuBolveiil  delitor  or  linnkrapl,  may  file  with  the  eleilc,  in  whose  ulflM  tt> 
judijmeui-rolt  U  filed,  n  notice  of  the  assignment,  or  of  hia  appoinmai, 
and  of  biit  ownei'sliip  ut  itie  judgment.  The  notice  inuBt  be  tnbn  -•-'^ 
him,  addlug  to  his  signature  his  plaeB  of  resldenoc,  mid  also,  it  h 
without  the  State,  bis  ulfice  uddreaa.  A  notife  ao  liled  has  [lie  an 
and  effect,  for  the  purposes  of  this  arlicle,  us  if  it  witd  an  asaigBOieut  of  it* 
Judgment. 

§  1364.  Where  an  eiecution  is  rclurned,  wholly  or  pnrtty  aatlefled.  lt> 
clerh  mu'3[  niiike  «n  emry  at  the  sat iaf action,  or  parlia]  Ba(l«fMIii»> " 
the  docket  of  tlie  judgmenl,  upon  whl<;b  it  wasiuucd.  Thereupon  ih^jiuilt' 
meiit  is  dGcined  Butistied,  to  the  extent  of  the  amount  retmneil  aa  cullct*''i 
unless  t'.ie  return  is  racated  by  the  court. 

g  126G.  Where  nn  execution  la  returned  wholly  unsntiEfled,  the  eWj 

must  iiuiiiediately  make,  in  the  douket  of  the  jiidgnir ^'^  * 

i»BS  is:<ued,  au  entry  of  the  (aut,  stating  the  lime  when 
returned. 

^  1266.  A  sherilT,  upon  being  paid  the  full  amount  due  upon  sn  tt"^ 
tioB  in  his  hands,  munt  immediately  iudorsu  tboreupun  a  retittn  of  Wliif*'' 
thcruof.  He  iiiiiFt  aiao  deliier.  to  the  parson  making  the  pnjw"' 
.f-.i  the  hitter's  request,  nod  payment  of  the  fees  allowed,  by  low  ilienl°'> 
eertWml  cop.r  of  tbe  execution,  aud  of  iliu  return  of  satisfactiua  ibf* 
■"    f  irJiiiih   may  be  tiled  with  Mat  dctt  ul  i.'ae  wu&n  oounty,  who  ir" 


llKiteapun  canvel  iinil  iliaulun^e  Ilit^  doukoL  or  tile  judpiienC,  na  if  (lie  juilg- 
Buul-rull  was  Hlvil  ia  liis  uOioe,  ami  tim  lueoutiuu  wuh  I'elunieJ  tu  liim,  ul 
uliiditN],  But  ilib  Aei-tJuH  doud  nut  diuiiei'»te  ttio  tilieriS,  fiuiii  bi»  dutj  U 
iMiim  the  eiecuciuu,  u>  tttn  clurk  witU  wIrhc  tliQ  judftrntjul-rull  in  6M, 

1 1367.  The  ulerlc  uf  a,  eoaiity,  wiili  vhoni  a  judgment  has  been  iovk- 
MM,  must  vam-itl  niuldhiiciiargulheiluvkKlliei'enr,  upon  III  e  Hllng,  wkli  liitn, 
d{  u  eeniBcMte  tff  the  elerk,  with  bIiiiiii  tlie  jUdjiIaeaMvl]  iii  Sled,  sliowing 
lluu  tlie  judgmeiat  luu  tjaea  reversed,  ruonte'l,  ur  aMhOed  uf  reuoid  ;  or  Iha 
CHliltMle  or  tliv  I'lei'Ic  of  iIie>  euuui.v,  wiiU  whum  u  L-opy  uf  uii  exeuutiuo, 
twj  ul  a  rtiurii  uf  satiKfuclion  ilieceupnn,  liitre  been  &\6i],  as'prescr)t>ed  ' 
llnlaatseciion,  sbowiug  tJiul  they  lidie  beta  no  filod,  aud  Ibc  dOL-bet  cu 
inlleil  aud  diauharged  uui'drdtuylj, 

^  U08.  Ac  aoy  lima  after  two  rears    have  elapsed,  sinw  a  bankru 
*■■  diwIiuFeed  friiin  lila  Aelilf,  pursuant  to  the  nuts  u[  iJoDgtvni  I'slatiiij; 
Uiiki'upivy.  lie  may  iipply,  iipuu  pruol'  o[  bibi  iliaL^liurxe,  to  tlie  iMun 
■hub  a  judgHieal  .wua  reiidenHi  ugaiust  biiOi  fur  nn  aitler,  direi-tjnj  t 
iJudgiarat  lo  be  r.'Hoi.'elleit  und  diauliiirged  o(   rceoi'd.     If  it  appenrii  iliut  be 
•  ■MbeGH  diai;Uar£«iJ  ti>U>  tlu?  piiTIDeat  oi  Itiut  judgment,  lu)  ordui' ntii 
'  null!  aviMirdiugly  ;  and  tlici'ou[Hiji  tUi  uierk  must  euicel  and  dibcbarge  tho 
!  jkiftH  llierauf,  aa  ir  the  piupurajitiafuutiun-piuccut  tbc  juilcincnt  wus  liled. 
I  n(iM  of  the  H^lu'aliaii.  ncoompanied   with  copies  uf  llie  pupei'9  upon 
tblcb  It  ia  made,  miisl  Ik.-  Rireii  In  the  judgment  ureditor,  unleis  hia  writlvi 
llDIMDt  to  tlie  gnintiiig  of  the  order,  with  SHtiataclory  proof  uf  ihe  exci'ii 
I  IIm  tlieceuf,  nud,  if  lie  is  nut  tbe  pscly  in  wboiie  lavur  the  judgment  wnB 
■Mkred.  tbal  he  ia  tlw  owner  thei-euf,  ii  preeentud  to  the  cuuit,  npo~    ' 
'  ^ipileniion. 

I  1*1369.  A  oMTt  of  reeord  Inia  ilie  »ame  poner  aad  jurisdiction,  cor 
%  Ibc  docket  uf  ilK  judgiiienis,  kept  liy  a  ouunty  clerk,  whiuh  it  hat 
.Wning  tbc  docket,  kept  by  its  onn  ulcrk.  It  luiiy  direct  tliat  bu 
^  4)diLi!t  be  Huieiided ;  or  (hut  its  judsnienl,  there  docketed,   be   docketed 


uau  pru  tt 

^  1270.  Upoii  the  presentation. 
,|Wyiment  uf  a  judgiaeiit,  entered 

Wkd  Co  aatiafy  the  judijmeiii,  ii»  \ 

wirfitd  lUd  sixty  of  this  net,  uiiil  i 

■mSo*,  with  rftapeet 
OtnwdbjrUw,  forfi 
'Itetlerlc  iDUat  furthwi 


the  cJerk  of  n  court  of  record,  of  au 
liis  ofllee,  eieeuied  by  a  pei'sun 
i»   prenuribed  iu  aec'tiuo  one  thouaund 
111  otherwise  exeeuleil  us  prescribed  in  i 
iittioii-piece,  and  upon  payment  of  Ihu  fees, 
leript,  ilnd  docketing  u  judgmenl  Ihereupuu, 
10  DiBiguuteiit  in  bi^  olttee,  und  make,  upon 
,  tedutket  of  the  judgmeiit.  an  eutry  of  the  fact,  and  uf  the  day  of  tiling: 
Ir.illM  ke«pa  a  Hviiamte  Ijuok  ful  tiie  entry  of  assignmenlE  of  juilgmenta, 
•»  aitrr,  referring  to  tht  luige  at  tlio  book,  wliera  the  tiling  ot  the  nsaign. 
'  Wu  is  noted. 

j      $1271.  [KfffaM  1819.^ 

I  ^  U72.  This  uniele  applies  unly  to  n  judgment,  nboll;  or  partly  for 
tan  of  DiuDey,ur  dii-eeliog  I  be  piiymcnt  of  u  sura  of  money  ;  nod  to  an  ext 
Wiiua  issued  upon  sucb  n  judgment. 


uverey,  upon  lacts  aAm\tM&.i 


JtJMHBNT  BT  GOSPISSfOS.  ■ 


ARTICLE  nnsT. 
Cohrmston  of  Juiigiient. 
I  ISSS,  Jndgmeat   taay    be    coufuBsed.       %  I2rU.  Judgmrnt  roll  ;    docbctloi  and 
aiiitiivd    iramBn    mnj    cuil-  mrorrlBg  thejud^'mnii. 

I3<4.  tilaieracnt ;  tona  Uurcof,  is  noi  all  doe. 

J«i.  miti.^iuFiil  lo  lie  Bled,  aDd  jad;!-  l!!78.  OiiireuudD    liy  one   of  annai 

inu-ai  cnlLTGil.  jolDi  dTbion. 

g  1373.  [am'J  IS77.]  A  juJgniHiit  bj  oonfesaion  nisy  be  enEeted.  Willi- 
out  HL-tiun,  eitlwr  fur  iiioue}  due  ut  to  bucaioe  due,  or  to  necure  a  peraua 
nguiiial  vuiitirtgeut  liubilll)'  in  bctmit  ul  llicr  deluuilniit,  ur  bull),  ue  prFM'rilieil 
iu  tbia  nrtiule.  A  maii'ied  wumun  uibj  uonfBes  siuib  a  judgment  if  tliedeK 
miB  GontrHL'teil  for  llie  benefit  oC  Iter  Hopn rule  edt^le,  ur  in  lUecoaiMd' 
mij  trwle  or  otber  busioa&B,  cnrried  uu   b}'  Ler  dd  ha  note  nod  upunle 

%  L274.  A  writlen  Mateineiil  must  Ixi  mnile  mid  signed  bj  the  defend- 
am,  (u  Llie  fotlowiiig  uffeut: 

1.  It  luuat  Ktute  lite  sum,  for  wliicb  jiid;r]tieD[  ma,;  bu  enterei],  ladaadnM' 
ize  tlie  etitrv  of  guJginent  tfiorefor. 

2.  If  the  judgment  to  l>e  eonfe89«d  ta  fur  nroDc.v  due  or  lo  beeaiiwdiu, 
it  must  stall'  lainciaelj  iIig  fnrts,  out  of  »Kii'li  ilie  debt  arose ;  and  biW 
sbov,  that  [be  sniii  coiifo^setl  therefor  )s  Jiinlty  due,  or  td  becnne  dne. 

S.  Jf  tiie  jodgmenE  (.0  t)B  (.■UnFei'sed  id  for  tbC  purpose  uf  securing  If 
pluiiilifl,  igaitist  a  iinttiligelft  liubifilv,  it  tnuRt  skitc  (.vni-iseiT  the  fuflii 
cuiistllu'lng  the  Dabilriy  ;  hitd  nniril  shun,  Ihiit  tht^  mm  cuttCessed  iherelW 
dues  nut  exixed  tJie  uuiount  of  lIiu  liiibility. 

The  Btalemeul  must  be  rerifitJ  hy  tbeuatbuf  thedefendmt,  lo  theeSKli 
that  the  mattere  of  fact  Iherein  set  forth  are  irae. 

g  137S.  At  any  time  wilbln  tinea  yiaira  after  clio  slatetneiit  if  ■nr\M,  | 
it  nmy  be  filed  wiili  n  county  cleili,  or  iviih  the  elefk  of  M  sitpcriur  dl;  . 
voiii't,  or,  nbere  tlic  sum,  lor  nliii'Ii  judgincct  is  I'Untei'scd,  does  nor  exeeii  I 
1*0  idonsBild  dullHrs,  cxchiBiTe  of  ialoi'eBt  from  lf>a  time  of  mtkfift  tbt  i 
Klatement,  tritli  itie  (.lerk  of  ibe  murine  vnnri  of  Uie  cily  of  Hew  fort,  I 
Thereupoti  thp  ulerk  mH^E  enter,  in  ItkP  iiniiuer  tis  ■judginetit  is  enlefadil 
nn  aetioii,  a  judgmeni  for  the  wim  oonfeased,  with  w»w,  whidr  h*  ■«*  ] 
tnx,  to  the  nmuunl  of  fifteen  doilnrf,  besides  di^boriinRieata  inxnble  h  n  l 
nttion.  ir  Ibe  flfttemi'Dl  i»  file  «ilh  o  couoly  elerk,  tbe  JBdrDenl:  i"^*  ^  ! 
entered  in  the  supreme  court ;  M  it  hi  filed  with  I  lie  rlerk  ol  utio' licr  conrtv  | 
specified  In  iJiIb  vetlion,  the  jndgmeDt  must  be  entered  in  ibeeoait  ol  'i^  • 
lie  la  ulerh.  Bol  n  jadgmeM  eIirII  liut  be  entevetl  iipon  xnch  *  sulenieiil, 
after  llie  defendenl's  dustb. 

g  1276,  [am'd  1879.]  Tlie  i^lcrk,  immcdijLlely  after  enlcring  thf  jirfl' 
meut,  must  attach  together  and  lile  the  staleinent,  uu  verified,  iind  aMff 
of  the  judgmenl,  wbiith  coiistitute  tlie  jtidgment-roll.  The  jqdgmenl  Mf 
b«  docketed,  and  enforced  BgatiMl  p(Ti]t«tiy,  In  t1>e  nme'  nftSAer,  flvf  *1lb 
rtM  Sam*  effeer,  us  «  jyidgmeirt  in  an  scKtm,  Wnitered   fn  tbe  same  «»i*i 

d  each  provision  of  law,  relating  to  a  jmtgnient  tO'  sn  nrilon,  ami  tM  fl^ 
eeediiigs  eubsequeut  tiieii'lo,  apply  io  a  jucigment  tliua  taken. 

g  1277.  Wlicre  t)ic  debt,  for  which  tti?  judgment  i«  reoderpd,  i«  DOl  ifi 
.  ,_e,  ciecutiou  may  be  iaaued,  npoii  tlie  jadgmeni,  for  tlie  coilcclion  of  IM 
MWi  whitib  liae  lidximc  due.  Tlw  ueuutUui  inuBl  be  in  tbe  furia  preBurlil^ 
"■'"■     "     An  execyiion  upcn  n  ind|E,ineMt,  (or  tV«  lvi\  oioount  rjcuMwdl  ' 
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i  person,  wliose  name  is  subscribed  to  it,  must  in<lori:c  tliiTeupoii  a 
uu  to  tljc  sheriff,  tu  itjllvci  only  the  sum  due.  titating  the  uniouut 
f,  witli  inteie^st  thereon,  and  the  I'osts  of  tiie  jiid«:ment.  Notwith- 
sg  the  issuing  and  colioctiou  of  huch  «n  exei'Ution,  the  jtidgment  shall 
I  lis  sec-uritv  for  the  sum  or  suom  to  become  due,  after  the  execution 
cd.  When  a  further  sum  becomes  due,  an  execution  may,  in  lilce 
T,  be  idsuod  for  tlie  coUeetion  thereof ;  and  successive  executions 
e  issued,  as  further  sums  become  due. 

178.  One  or  more  joint  debtors  m'ly  confess  a  judgment  for  a  joint 
iue  or  to  become  due.  Wliere  all  the  joint  debtors  do  not  unite  in 
nfcssion,  the  judgment  must  l>e  entered  and  enforced  again;*!  those 
rbo  confessed  it ;  and  it  is  not  a  bar  to  an  action  against  all  the  joint 
"8,  upon  the  same  demand. 

"article  second. 

Submission  of  a  Contbotersy  upon  Facts  admitted. 

Coufro\'ersy,     how     snbmitted  thereupon  heroroeff  no  action, 

without  procest*.  |  1861.  SQ>)i««*qti«ut    proceedinji^    ri'ga- 

Papers  to  t)c  file<l ;  controv€ri*y  lated. 

279,  The  parties  to  a  question  in  difference,  which  might  l>e  the 
;t  of  an  action,  l>eiiig  of  full  age,  may  agree  upon  a  case,  containiii;;  a 
lent  of  tlie  facts,  upon  which  th^  controversy  depends;  and  niay 
It  a  written  submission  theieof  to  a  court  of  record,  which  would 
jurisdiction  of  an  action,  brought  for  the  same  cause.  The  case  must 
rompanied  with  the  affidavit  of  one  of  the  parties,  to  the  effect,  that 
•ntroversy  is  real ;  and  that  tlie  submission  is  mailc  in  good  iaith,  for 
irpose  of  determming  ilie  rights  of  tl»e  parties.  Tlie  submission  must 
inowledged  or  proved,  and  certified,  in  like  manner  as  a  deed,  to  be 
led  in  tlie  county  where  it  is  filed. 

280.  The  ense,  submission,  and  affidavit,  mirst  ^>e  filed  in  the  office 
!  clerk  ol  the  court,  to  which  the  submission  is  made.  If  the  sub- 
m  is  mikde  to  the  supreme  conrt,  tiiey  must  be  filed  in  the  office  of  the 
T  clerk,  if  anv,  specified  in  the  submission  ;  if  no  county  clerk  is  so 
led,  they  may  l>c  filed  in  the  office  of  any  county  clerk.  The  tiling  is 
3eiit»tiun  of  f lie  submission ;  and  thenceforth  the  controversy  becomes 
lion ;  and  each  provision  of  law,  relating  to  a  pnwee'Jiiig  in  an  action, 
n  to  the  Bu>)8equent  proceedings  thereiir,  except  as  otherwise  pre- 
ed  in  the  iiexf  section. 

L281.  An  oi*der  of  arrest,  an  injunction,  or  a  warrant  of  attachmenr, 
i»t  be  granted  in  such  an  action:    tlic  costs  thereof  are  always  in  the 
etion  of  the  court,  but  costs  etinnot  be  taxed,  for  any  proceedings  be- 
Botwe  of  trial ;  the  aetion  must  be  tried  by  the  court,  upon  the  case 
!:  and  the  case,  submission,  affidavit,  and  a  certified  copy  of  the  judg- 
',  and  of  any  oi"der  or  paper,  necessarily  affecting  the  judgment,  consti- 
the  judgmeiit-rol).     If  tlie  action  is  in  the  supreme  court,  a  superior 
court,  or  the  marine  court  of  the  city   of  New  York,  it  must  be   tried, 
judgment  i-endered  at  the  general  term.     11  the  statement  of  ita^uU  cviw- 
d  in  the  case,  is  not  svtRcient  to  enable  the  court  to  rendev  *^v\Oi^\v\^w\, 
:ier  most  l>e  made  dfsojiafffnf^  the  submission,  without  costs  V«  viWXwiv 
,'  an/ess  the  court  permits  the  punw:^,  or,    in   a   proper   e;\i=.e,  V\\^\v 
Hitativcff,  to  We nn  Hdditionnl  statement    which  it  inav    do,  \u  w^  ^\^- 
without  prejudice  to  the  origmnl  statement 
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TITLE  III. 
Vacating  or  sttting  aside  ajuagmeiU,  for  irregularUy  or  error  tf 

§  1S82.  Motion  to  pet  apidc  jadffment  $  1287.  To  whom  notice  of  tbi 

for  irrojrnljirity  ;  wlien  it  may  ranst  !>e  given. 

bu  heard.  1388.  Id.;  when  reiil  propeii 

1'.283.  Motion  to   f>et  npide  jiid^ni^ot;  ered    by   the   jaaxn 

for  orroMn  fact ;  when  it  may  been  conveyed. 

be  made  by  ptirty.  1389.  How   notice   given  ui 

1284.  Id.;  after  a  party's  death.  title, 

lafti.  Id.;  l)y  a  peri<on  not  a  party.  1290.  Within  what  time  mot 

1286.  Id.;  when   several  iMirties  mtc  made. 

entitled  to  move.  1391.  Exct'ptionBin  caseeofd 

1292.  Restitution  ;  wlien  dire 

§  1282.  A  motion  to  set  aside  a  final  judgment,  for  irregular! 
not  be  heard,  after  the  ex])iration  of  one  year  since  the  filing 
judgment-roll ;  unless  notice  thereof  is  given  for  a  day  within  the  j 
either  the  hearing  is  adjourned,  by  one  or  more  orders,  until  aftei 
piration  of  tlie  year  ;  or  the  term,  for  wliicli  it  is  thus  noticed,  is  r 
In  the  latter  event,  the  motion  may  be  re-iioticed  for,  and  heard  at, 
term  at  which  it  can  be  made,  held  not  less  than  ten  days  after 
wiien  the  firnt  term  was  appointed  to  be  held. 

§  1283.  A  motion  to  set  aside  a  final  judgment,  rendered  in  a 
record,  for  error  in   fact,  not   atising  upon   the  trial,  may   be  i 
the  party  against  whom  it  is  rendered  ;  or,  if  an  execution  has  : 
issued  thereon,  and  the  judgment  has  not  been  wholly  or  partly  sa 
enforced,  by  the  party  in  whose  favor  it  is  rendered. 

§  1284.  A  like  motion  may  be  made, 'after  tiie  death  of  a  part; 
to  make  it,  as  prescribed  in  the  last  section,  by  the  following  per* 

1.  Where  the  judgment  awards  a  sum  of  money,  or  a  chattel,  or 
est  in  real  property,  which  is  declared  by  law  to  be  assets,  the  rac 
be  made  by  liis  executor  or  administrator. 

2.  Where  the  juiigmcnt  awards  real  property,  or  the  possessior 
or  where  the  title  to  or  an  estate  or  iiiierest  in  real  property  is  de 
or  affected  therebv,  the  motion  may  be  made  by  the  heir  of  the  « 
to  whom  the  read  property  descended,  or  might  have  descended,  < 
person  to  whom  he  devised  it. 

3.  Where  tlie  judgment  is  rendered  against  or  in  favor  of  twc 
persons,  the  motion  may  be  made,  jointly.  I)y  the  survivor,  and  tl 
who  would  have  been  entitled  to  make  it.  if  the  judgment  had  been 
in  favor  of  or  against  the  decedent  only. 

§  1286.  A  motion  may  be  made,  either  before  or  after  the  dea 
defendant,  by  a  person,  who  is  not  a  party,  to  set  aside,  for  eri*o 
not  arising  upon  the  trial,  a  judgment,  rendered  in  an  action  agaii 
ant  for  life,  or  for  years,  awarding  real  property,  or  the  possessic 
property,  in  which  the  person  making  the  motion  has  an  estate,  oi 
m  reversion  or  remainder. 

§  1286.  Where  two  or  more  persons  are  entitled  to  move  to  S' 

jm)/^mcnt,  /is  prescribed  in  the  last  three  sections,  one  or  more  of  t 

iijovo  sepurntolv  ;  but,  in  that  case,  uoUce  vi^  IW  \\\oUw\  u\\\*v\v 

those  who  do  not  join  therein,  in  Wkc  \x\vv\\A\^r  vv^\^  v\\viN  v^vivvi  w 

t/es. 


§  12S7.  Noiire  of  n  motiun  to  sel  nside  n  tinal  judgment,  Tor  e 
fKl,  not  nriaing  upun  ilie  trial,  inoat  be  pvea  tu  tljo  ailvei-ae  piiil^, 
,  tue  uf  his  denth,  tu  eatb  peHoti'  who  Iniglit  biive  morotl,  hh  ugain: 
j.  nuving  parly,  to  set  Hside  the  juijgiaeilt  for  tlie  xame  I'liase,  as  prtisciibed 
in  ihU  title.     Where  eIir  niotioii   la  mftdo  by  the  puny  ogaliii't  whom  Die 
UidflDMit  is  renrieirad,  or  by  liw  heir,  deviBw^eieculcrior  ailiiiniunitar,    [ 
tmn\ce  of  the  notiL'o,  upon  the  attoiiiey  of  reourd  for  the  party,  iu  nliuso 
I  hior  the  judgment  is  reuilered,  hua  the  like  lillect,  iia  it  it  «aa  served  upon 


S  1388-  Wh«re  the  jiidgninit  uwirtls  real  property,  o 
torrof.  or  where  the  title  to.  or  an  eBtHle  or  iotereat  in, 
:  real  property,  or  es 


tlio  posauuion 


dMenuined  or  nffeuted  titereby,  nud  tl 

1,  liBB  been  coDveycil,  by  tlie  : 
lietore  the  hearing  of   the  lootian,  notice  of  the  inotion  mui 

to  euch  actual  occupant  uf  the  property,  oliiiiuiiig  under  ll 


g  1389.  Notice  a 


n  be  give 


ipht  duva 
niBo  be 
!  couvey- 


ne  specified  in  this  title,  by  per- 

i  rervice  oi  n  wniicn  notice,  or  oi  hu  order  to  rihow  cnuea  nhy  the  mo- 

■liould  not  be  granted  ;  or,  If  a  person  cnlilled  lo  noiive  cnnnut.  with 

At  diligence,  be  fonnd  niihin  the  State,  ii 

•  judge  (hereof,  direcu  in  nii  order  lu  ahon 

i*u  nMeqneirt  order. 

g  1890:  A  motion  to  set  nside  n  final  judgment,  for  error  in  fact,  nut 
iriiing  upon  tbe  trial,.  Bhall  uot  be  heaiil,  except  as  specified  in  the  nexl 
Kc^gn,  niter  tbe  expiration  of  tno  years  siuua  the  lillnjj  ol  tbe  JMlf^neiic- 
Wl,  unless  notiue  thereof  is  f^fea,  for  a  day  withiLi  tho  two  years ;  and 
thjiti  the  hearing  is  adjourned,  l>y  one  or  inure  orders,  until  after  the  e^plra- 
liaaof  iba  two  yean;  or  the  tcirni,  for  which  it  is  ihua  noticed,  is  not  held. 
h  th*  Utter  event,  the  metion  may  be  re-iintieed  tor,  and  heard  at,  the 
JUl  leim  at  nhii'h  it  can  be  made,  held  not  le^a  ttuui  ten  duyti  after  tbe  day, 
ibm  iho  first  term  saa  appointed  to  be  held. 

'  ^IMl.  If  the  perBon  aRninat  whom  tbe  judgment  ia  rendei^d,  ia,  at  the 
tea  of  Sling  the  judfctnenl-roii,  either 
f  L.WiLhiu  the  ago  al  twenty-ouc  yciirs  ;  oi 
'  1  Insane:  or 

t,  ImpriBuned  on  k  criminal  charge,  or  iti  eiecution,  upon  conviction  of 
•nisilMl  uffeuoe,  far  a  term  leas  than  for  life  ; 

The  time  of  such  a  disability  is  not  a  piirt  of  the  lime,  limited  by  the  last 
MioD  (  exuept  ihuc  the  time  within  which  the  motion  nmy  be  beard,  can- 
*t  Im  eitended  more  than  Hve  jeara  by  audi  a  disability  nor,  in  any  case, 
kOK  ihuD  one  year  after  the  disability  ceaam. 

§  1292.  Where  a  judgment  is  set  nside  for  any  caiiae.  upon  motion,  the 
nn  may  direct  nod  enforce  rcatiiutloD,  in  like  manner,  with  like  effect, 
^aabjecl  lu  the  same  conditions,  aa  where  n  judgmen'.  is  reverted  upon 
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I IWS.  WnUorsTnir  altoliriied. 

—ESS'— 

181)4.  Whfii  iiiny  Bw)-  appeal. 

lan.  Par".-.  K.  appal:    how  flB^lg. 

o^l^l.    Tilteoraow. 

1311,  Levy   a|wn    pemmil   ptvpMJ- 

IStU.  Wben  n  perwii  eiiUllud  lo  be- 
come a  parly  ni«y  iippeiil. 

,m.cS"^r!,sisxv 

IBBT.  AW™i  *!««  .ui.arM  t"«r  h» 
died. 

enniy  (Bcermmcm*. 

ISIS.  No  (*ciirin    nMWMiJ.  »■  «■ 

less.  IIDcHilingB.   wboD   |ur[y   dies 

MM.  Onto  nf  suliMiliition. 

'»*  "'isr'""'*'" 

ISOO.  AJUwal.lio*  (liken. 

1a)l.  Wbuniniliisof«pil«llto»|>(ieifr 

IBIB.  P»[Wn  W  b«  tmlBnlltnl  M  * 

"^-  ^'Z^lUX' " """""''  °'  "^ 

te™^,«eorter.  m»,be*^ 

iva.  Deffti-  In  iiracfeflingB  nwj  be 

1B1T.  Jnd|mi»W«iH*t  on  nnwd. 

HlWlled. 
laiH.  Onki'  niiimk'd  Iron  ma«t   be 

131S.  *^»„;^W™l_li^f»"«T* 

I3ifl.  Uode"or  enKni^ig  aillniKadr 

la»   Seo'^^d'''"^'    hPWAived 

modltrfJBdjtmtV 

132U.  Id.;  uBioontfr. 

nvemcd   w    moSlM  j<ii» 

law.  U«d«r«Kt«g  mii^t  b.  filed. 

(MM.  New   uiidertakiDg  to  l-e  elmu. 

wuen  guniies  urc  insolvent. 

ISM,  Id.;  urtirnieTeml,  «t.  «tW 

et,urlofs,.[Kwl».       ^^ 

^  1293.  The  writ  uf  error  in  a 

elTTl  adiua  or  8pe<Jal  prauedHig  W 

bren  nlwliihsd. 

appeiil,  in  ■  cnBe  pniseribed  in  tUi 

chnplct^  o»L-ept  wliere  the  judgment 

or  order,  of  wbifh  lie  fomplaiBi.  «* 

ri-iiOei'ecl  or  uiaJu  upuii  his  defiiult. 

g  1299.  The  party  or  peranii  npfx^iiling  )b  durgnated  m  ilie  tppriM 
and  the  advene  part]'  its  the  re»pnndeitt,  ,&fter  nn  iippeiil  It  fxlcen  toit 
other  couii,  the  nnnie  of  die  npiiellate  court  miMl  he  eubBiltured.  lar  HW 
I'ouii  balow.  in  the  litle  of  the  autioQ  or  Bpecinl  pi'oi.-eediiig.  itt* 
KG,  the  iinme  of  the  I'uuntv,  if  it  \a  mentioned,  may  lie  timltuti 
othcrwiae  the  title  shall  not  tie  chiiiiged,  in  uouBcquetiL'e  oF  the  tppeaL 
g  1296.  A  peraon  nKgrievcd,  nlio  is   not  n  party,  but  is  entitled  bfk* 


leil,  h 


fiTviiHDily  (wquired,  may  aha  appcnl,  ns   presi-rilir'd   in    Iliiti  ['hnptr 
■ppctl  tir  n  p;iriv.     Hul  ihe  appeni  cannot  lie  lieiiiM  until  lie  liim  t 
■lilutcd  in  phx.'i^  ut  llie  pnrly  ;  hdiJ   it'   lie  univiiKonnblv  litf^ecu   tci  |>rucui« 
■n  i}nkr  or  lubstiCDtioD,  tlie  apiieal  mny  he  JistDisMKl,  Hpun  motiuii  uf  Lhs 
Wponikut. 

1 1197.  Where  the  adveric  party  ri>ifl  die^l,  siiioe  the  mnfcinR  of  the 
met,  or  (he  iimdci'lng  of  (lie  judgmelit  iip{ieiiled  fruni,  or  where  iTie  judg- 
iitut  nppeuled  Froiii  wm  rendered,  afier  his  denlh,  in  h  L'uBe  preBi^rlliei]  by 
hv,  m  nppoai  nui;  be  lakeii,  nt  if  lie  whs  KTtnj:  bat  it  eMNlut  he  Iieurd. 
Mil  ihe  iinr.  dttisee,  eiei^Dlor,  or  admlniTtnilar,  as  ihe  eiise  raqniresi,  has 
hvn  sahnitnced  ib  the  reapondenl,  In  aueji  ft  cuse,  an  undenuhing  re- 
mind to  perfect  the  appeal,  nr  to  stay  <hi!  eiOL'Uttun  of  the  jnilgmenl  or 
Mer  Hppeided  from,  must  recite  tbo  I'ai^t  of  the  udveiMi  parlj'p  death  | 
iiderUliineenBreel  alter  sabBlilnlion.  to  tbebenetttof  Ihe  pei-soa 
nbErituied. 

§  1398.  [am'J  IS77.J     Where  either  party  to  an  appeiil  dlea,  before  th* 

■Uiiwil  u  iHainl.  or  \iM  lieretDfure  dieil,  hiiiI  llie  appeal  has  nut  hem  heard, 

ilau  order,  su1>ii|i(utH>g  anolher  person  iu  hie  plaiw^  U  not  uiaiJe,  wiUiin 

nc  tnoDth*  after  ha  deatJi,  or,  vhere  ho  liaa  herutofura  died,  witliiu  tliree 

*oMhR  a/ler  (hia-BMtion  iak«a  sfTei!!,  the   vourt,  in  whidi   the  iipiieal  ia 

ftetidiuf,  tatj,  iu  it*  dijul'etiuii,  mnks  aa  order,  I'equinnR  hII  perdiiua  inter- 

'"  ~    '  '     Llw  dsiKdent's  eilHte,  tu  sho*  l'uumi   hefore  it,  arhy  Itw  jiidj^meii* 

*r  order  appeuled  rii>in  ahoulil  not  be  revenied  or  aOlrined,  or  the  appeal 

Shmiimd,  as  the  case  rvquiree,     The  oivkr  mu^t  spcuilj  a  dny,  wlwu  itmna 

kto  tw  «bo«ii,  wliiuh  muHt  be  uot  ]*fs  than  nix  iDonih^  after  inakiug  the 

ar  i  and  it  must  deaignate  the  mode  of  fil'iog  notice  to  the  penuiiia  in- 

iM*d.      C|M>Ti  like   raturii  day  uf   the  ordm-,  or  at  a  NUliapqutiijt   duy,  ap- 

nteil  b/  tlie  eourl,  it  the  proper   person   has  nut  been  Bubsliluied,  the 

rt,  upon  proof,  by  iiffid-i>it.  tluU  tuMiee  has  been  Kivert,  as  I'egnired  by 

. ,,.  order,  may  rnveriie  or  afHriii  Ihe  jndgment  or  urder  iippealed  liiun  or 

^bnia^  the  appeal,  or  make  KUth  further  oi'der  ih  Ihe  premises,  hs  jifi^tice 

S  1299.  Where  the  appeal  is  from  one  court  Iu  nnoiher,  an  nppliL'ntioD 
rail  order  of  mib^titutiuii,  as  preseribed  by  Ihe  luE.t  three  BviliuHs.  must 
J  tnide  to  the  appellate  court.  Where  pei-stmnl  i^rvite  of  notioe  of 
^lenllou  for  an  ordei'  hiu  been  made,  wirhiu  the  Stnte,  iljioll  ihe  proper 
npfMnlitives  of  the  decedeai.  an  order  of  Bubatitntion  niuy  he  mxde,  npoD 
mappllMtioo  of  Ihe  eurnrmg  party. 

1 130(X  An  appeal  mosi  be  tahcn,  by  servinfc,  upon  the  attorney  for  tlia 
MtmsetKil'ty.  as  preseribed  in  artide  lltird  uf  (ills  aixlli  of  vliDpler  eighth 
1>t  tblt  ael,  and  upuu  tlta  elerk,  with  tthoiu  the  jiidgmenl  or  «nier  iippenled 
'>«ai  is  entered,  by  tiling  ii  in   bin  altitw,  a  wrilltiu  notUic.  to  tlie  vlfeet. 


U  tlie  appclhint  appeals  from  tlie  judynieiit  or  order,  i 


apei'itied 


.  i  1301.  Wliere  the  appeal  is  from  a  flnnl  jndf^ent  or  from  a  QnaL 
jWtf  JO  a  9pei;iHl  prueccdhiR.  and  Ihe  iippellant  inlcnds  li>  liriiij^  up,  for  re- 
■imlireupaii,  an  inierioculofy  judgment,  ui'  un  inlcinicdiato  order,  he 
*wt,  in  the  notice  of  appenl,  dlFlindly  tpevify  the  Interlocutory  judgment^ 
WhtOTtiieiliale  order,  to  bo  reviewed. 

L  If  Iho  nlioniFy  for  the  adrci'ic  pnrfT  is  dead  -.  or  if  fas  bM  bi 

»  alionier  ha?  not  been  fab«tilulcirtnh'a\A>un',  «*V| 


Mfvtuaa'Otsnaui^m. 


'^nm 


for  any  roaHon,  BervicBof  a  notice  nf  appwil,  upon  the  proper  RltoriiBj  fo> 
th<3  udversa  pinv,  i-aiiune,  with  iliie  liiligenue,  lie  miid*  wiihiri  ilic  tituip,  iht 
notice  uC  appeal  may  be  servtil  upon  the  I'&iptinilciti,  in  tlw  muM! 
prescribed  by  law  for  serving  it  upon  itii  Httorneji.  If  perBonuI  eervuiA  it|i<x< 
tbe  respunileatciiniiot,  wiib  due  dlligeDL-e,  be  eu  niiiiie  iritbiu  the  ^bita,  tht ' 
notice  of  appeal  aiHy  be  served  upon  him,  anJ  noliou  ol  Ibe  8uteQueiA| 
proceedings  muy  be  giveii  lo  bim.  tts  directed  hy  a  judgu  of  ihc  couii,  m  M  i 
to  wliich  ihe  uppenl  in  luken. 

%  1303.  Wliero  the  nppellBnt,  seaaimsbly  und  in  good  faith,  serTU  UM  ^ 
notice  of  Hppeal,  either  upon  tlie  clerk  oi'  upon  the  adverse  partv,  dt  Vt ' 
attorney,  but  omite,  throuKb  mifllaku,  inadverCanre,  or  eieutable  n^lcct,  I*  j 
ierre  it  upon  the  othei-,  or  to  do  any  Dther  act,  necesMr;  to  pertM] 
the  appeal,  or  la  elay  the  execution  of  the  jndjiniEnt  or  onjer  iippetM  - 
from  ;  Lbe  court,  io    or  to  Vr'hicb  the  appeal  if  taJceu,  upon  proof,  by  il^ ' 

plii>d,  or  an  acDeiidmcut  to  be  miidc,  upon  luuh.  terms  iia  Ju£tii.«  requires. 

g  1304.  An  appeal  cannot  he  tiilii.'n  fi'iun  an  order  made  by  a  judge  ««1 
of  uonrl,  until  it  is  entered  in  llie  office  of  the  proper  olerlt.  Wlifire  Wi* 
an  order  has  not  been  *<o  entered,  or  the  papers,  upon  which  it  nns  ImatA 
hare  not  bf^n  filed  In  the  eame  clerk's  oflke,  the  Judge  wbu  iniide  )f,i)r,|f. 
he  is  nbwnt.  or  nnsble  or  disqualified  to  Hvt,  a  jnd^  of  the  cuurt,  in  orM 
Which  an  appeal  thorpfrom  nrny  be  tnhen,  iNust.  upon  (lie  applk-nlion  of'l 
party  or  other  persons,  em iiled  to  tiike  aneh  an  app-al,  mnhe  an  ""'"^ 
requiring  tlia  omission  to  be  sapplied,  "itliin  a  apecified  time  afien 
of  n  copy  or  tbe  order  nntde  b;r  him.  Upon  prooT,  by  iiffidirvtt.  that 
of  the  latter  order  has  been  served,  and  that  the  omiwhin  has  ibdi  but 
plied,  the  aaroe  jndge  may  make,  upon  notice,  nn  order  Invoking  and 
ling  the  original  order.  Tlie  provinlims  of  the  lust  section  but  one  applyw 
tbe  service  of  an  order,  or  a  notice,  a«  prescribed  in  thia  section. 

g  1306.  An  undennking,  Khicb  the  appellant  is  I'cquired,  b, 
cliapter,  to  give,  or  any  other  act  ivhich  he  is  so  required  (o  do,  forlH 
security  of  the  retipondent,  muy  bo  wiiived  by  the  wiitleD  consent  of  II* 
respondent. 

I  1306.  Where  the  appeflant  Is  required,  by  this  ch.ipicr,  lo  g 
undertaking,  he  mar,  in  lieu  thereof,  deposit  with  the  clerk,  Hilli 
the  judgment  or  order  iippeiiled  fi'oui  is  eiilei'ed,  n  sum  of  money,  cqaalW 
the  uttiount,  for  which  the  uiideruiLing  ia  required  lo  lie  given.  The  Jenoll 
has  the  same  effect,  iia  tiling  the  undertekin);  ;  nn<!  notice  that  it  bus  W 
made,  has  the  same  efleul,  as  notice  of  the  tiling  and  wrvice  of  (i'Wptrf 
the  undertsking.  The  coiiri,  wherein  ihnnppeni  is  pending,  may  riircclllt 
made,  In  which  the  money  shall  be  kept  and  dlspurcd  of,  during  Ihaptfl 
eoey,  or  after  the  o»lennina[ion  of  the  appeal. 

g  1307.  An  uudertnliing,  jiiven  as  pre?er!Iied  in  this  tliapter,  mM**"  I 
bled  niih  the  clerk,  with  whom  the  iudj^ment  or  order  appealed  frMi*  I 
entered.  ' 

§  130S.  The  oaurt,  in  which  the  appeal  i»  pending,  upon  ssitshcW ' 
proof,  by  adidavit.  that  since  the  cieLwtiou  of  an  undertaking,  gtren  ■*] 
prescribed  in  this  clinpter,  one  or  miu'c  of  I  lie  sui^etles  therein  have  bwM^ 
insolvent:  or  Ihnt  his  or  their  circumsttiuica  have  become  so  prwaTie* 
llic  [tbat]  there  is  leason  lo  apprehend,  ilmt  i)ie  undertaking  is  no!  sldBdaH 
Ah- MIS  security  of  the  respondent ;  may  make  an  order,  requiring  llieapfi* 
'ittto  Sh  a  new  undertaking,  and  to  sevii:  ».  cn^!  tlwreof,  as  required  "i* 


tnpevt  to  tbe  oiiffinnl  undertnliiiig.  If  the  appellnnt  fnils  bo  to  di),  wtihln  . 
tttulij  days  ofler  tlie  service  of  e  copvof  tlie  onier,  oi'  suth  further  linie  iia 

Ibt  NHirt  Hllo«r-i,  the  ii|ipenl   miisL  >ie  diami^xed,  ar  the  order  or  jiidfimenr. 

fatm  n}iif;h  the  appeaJ  ifl  taken,  muat  be  executed,  ae  if  the  original  under- 

Hfcing  liad  uot  been  giveu. 
1 1309.  An  RcClon  «li*l)  doI  be  aniiituined,  upon  nn  undertnktn^,  giTett' 

b)OD  ail  appeal,  lukcn  aa  prwi;ril>ed   Id  title  third,  fourth   or  1 

Utpler,  uulil  len  days  have  espired,  ainte  the   aepsii*.  Upon  t 

br  thi;  ippelluit,  of  a  writleti  iiutJce  nt  Che  entry  of  n  judgmeDl  'Or  ni-der, 

tBrming  the  jiid;;inen(  ur  urder  appenled  from,  or   dismtssitig  tbe   nppeul. 

IVliere  *n  appeal  to  the  court  of  appeiiU,  front  ihst  judgment  or  order,  i* 
■rIeeUd,  and  necurity  it  given  iherHupaa.  lo  atiiy  the  excciilioii  of  ths' 
UfgnwUl  or  ordttr  appealed  fiom,  an  aution  shall  not  be  maintained  upon' 
In aaiiertakiug.  ^ving   upon  tbe  prei-eiling  appeal,  until  after  tbe  final 

IvteroHiutiun  ut  the  nppi>iU  to  the  vourt  uf  appnda. 
§1310.  Where   nn   appenl   hii9   been   pciTeeled,  aa   prcKcribfd  ii 

dwpier,  and  thr  other  acln.  if  any,  required   to  be  dune,  toalaf  thai 

!)•■  of  the  jiidgmeat  or  order  appealed  finni,  have  been  doiiv,  the  appeal 
tava  all  proi.'e«dingti  to  eufori-e  llie  judj^meiit  ur  order  uppenlod  from; 
iieept  tluc  the  iwurt  or  judge,  fi<ojn  nh<iBe  detemiluntion  the  uppeat  is 
■kea,  tn»f  proceed  in  ntiy  matter,  included  in  the  action  or  Bpedid  prut-eed- 
tg,  and  not  xlTecled  by  the  judgment  or  order  appeated  from,  o 
nwd  within  the  nppeal ;  or  nmy  cause  perishable  pi^perty  li 
Wmtant  to  Ibe  judgment  or  order  nppealed  fjuia.  The  proveedi  of  aut^h 
kMle  nuiit  be  paid,  to  abide  the  result  of  the  iippeiil,  into  tbe  court,  front 

trio  tvhioh  the  appetd  in  taken:  or,  if  it  naa  taken  na  prescribed  iu  litl* 

idh  of  Ibis  L-liupler,  into  the  supreme  court. 
%  1311.  Where  an  nppea).  taken,  from  a  Snnl  jiiitgmeiit,  ti 

MneaJB,  hw  been  pcrfceted,  iind  the  security,  required  to  star  the  cleculion 
p-lbe  judgment,  haa  been  given  ;  op  where  Ihe  security,  given  upon  i 
^jpcal,  taken  from  a  Hnal  judgment  of  the  supreme  ronrt,  a  superior  ci 
■(HTI,  a  uixmty  court,  or  the  inuHne  n^urt  of  the  city  of  New  Yorli,  is  equal 
nthal  required  lo  perfeet  uu  appeal  to  the  court  of  appeala,  and  to  itnv 
eiwutlun  uf  the  judgment;  tbe  court,  in  whicli  Ihe  judgment  appealed 
~  wan  rendered,  nuy,  in  its  discretion,  and  upon  such  terms  as  justice 
NB,  mnke  an  order,  upon  notice  to  the  respondent,  and  the  anrelied  in 
ilOieKaking,  discharging  a  lev;  upon  pei.'mnul  property,  miide  by  rjruie 
—  jn  exeuatiOD,  issued  upon  tbe  judgmrut  apppsled  from.  13u>  this  section 
dut  not  autboriw  the  diacliurgo  of  a  liirj,  muda  li/  virtue  of  i 
Ulaehnicnt. 

g  1212.  Where  an  appesl  i»  taken,  as  prescribed  )u  title  sect 
of  this  chapter,  the  t-ourt,  in  or  from  which  the  appeid  is  lakui 
■^  ippeal  is  taken  as  prescribed  i»  title  tbii'd  or  fifth  oF  this 
Mm,  to  which  the  appeal  is  taken;  rniiy,  iu  its  di^relion,  mc 
ten  notice  to  the  respondent,  dispensing  with  or  limiting  ... 

suj  the  execution  of  the  judgment  ur  order  appealed  from.  a> 


K" 


l,  Where  (be  appellant  is  an  oiecutor,  admiiiislmtor,  trustee 

ett  KctlDg  in  another's  right,  the  aeeurily  may  be  dispensed  wil 
Inthii  diS4-retion  of  tbe  court. 

|Er^(lt« «<nn.  m  which  one  or  more  underfnkings  arc  rennire4,J 
mo*  In)  limited  in  not  less  ib»n  fifty  thoii&',iuil  liuWnn,  vVvxtt^ 
•Hwi  that  sum. 


H8  ACWJiH  suasufibv.  ffaoHHI 

g  1313.  Upan  an  nppeul,  tulcen  by  iho  people  of  ihp  SUM.  or  by  iSWM 
olBmt',  ui'  br>uiii  of  Stuu  ot&i^uia,  lliu  sarvk'e  of  Uie  niiliue  of  appeul  pcrfeew 
llie  iippeul,  uflU  uUi.VB  llio  Bxecutioa  of  tlic  juUgniuni  ur  wdt'i-  uf^uliiU  (nun, 
wiiliaut  *a  uiiUerbtking,  ur  uihei-  neuuriEj'. 

g  1314.  [am'ti  iSII.]  Upon  un  appeul  tukeii  bj  n  domestic  munldlMl 
Doiponitiun,  tite  eervine  nf  The  iidiu«  of  appeal  perfeirU  Tlie  H|ipe>l,  uid 
BUyn  tbe  eieuutian  of  Lh«  judgineiiC  or  orileF  Hppeiiled  from,  witlHMit  H 
undi-rtakine,  ur  utiier  swuritj  ;  eli.'epc  thai,  where  iin  oppeNl  ia  laken,  tt 
preBi^rilHiil  in  (itlo  aevond,  third  or  fouitb  of  tliiti  ohaplei-,  ibe  poart,  in  M' 
from  which  the  appeal  ia  Mken,  mnj,  in  lU  discpotion,  require  eevurilj'  Ir; 
bf  given.  Id  lIue  caFe,  ihe  form,  nnlure,  and  eitem  uf  itiu  apcuni*,  v«t; 
oiceeding  that  whiob  is  required  in  a  like  uase,  from  a  mitilral  peraon,  aD4  ■ 
^  time  tiud  manner  in  which  it  oiuhc  lie  ^iven,  miisi  Ue  ppes<;fibed  li;r  llil ! 
order  of  the  uoiirl ;  and  liie  mayiir,  uoraplroiler.  or  uounael  tu  (be  iih^kW^' 
tlon,  may,  exeuiile,  in  behalC  of  tlie  nirporaliuii,  an  uaderlaking,  W^ 
raqiiirod  to  be  giren. 

ji  13Ifi.  Wbew  an  appeal  ia  taken  from  n  final  judgment,  as  preFcribeJ; 
iu  title  Beuoiid  urthii'd  of  this  chiiplei',  tlie  appellant  m(wt,  wiihin  iwoMf' 
d<iti  lifter  it  ia  perrectpd,  rnuae  u  oertiticd  c<i\iy  at  the  noti«!  of  njipeal,  d  1 
the  jiidgnient-roll,  and  of  n  ease  or  nutive  of  excrpliona,  if  niiy,  Sled  tfW 
the  eotr;  at  judgment,  to  be  tmnbmltled  to  the  appellate  uoiiri,  bj  Ih« 
clei'k.  upon  whutn  the  noliee  ol  appeul  was  served,  Wbtire  an  appeal  flM 
un  order,  or  a  part  of  an  order,  ia  taken  a»  preai^rtbed  in  title  muond,  Ml, 
or  fifth  of  tbia  chapter,  the  appellHiiI  must,  within  the  lanie  time,  iMumi 
certified  copy  of  die  nutiL-e  of  appeal,  of  ihe  older,  and  i>f  Uie  paprn  lUM 
wbiuh  the  order  naa  founded,  to  be  trnnamilted  lo  llie  appellate  eourt,^ 
Iht'  fame  clerk.  If  the  iippellanC  lulls  ■■>  lo  <)o,  tlie  I'eBjMndeiil  maj  eaW 
thofe  papeiii  lo  be  t|-anami|ted  j  and  lie  ia  eutittml  to  liii  tha  i!^>cn8eU»IV-h 
of,  iiB  a  diflburaenient,  where  he  recorem  coals.  The  cleik  oF  ijie  nppeUut) 
court  must  file  ihu  piipera  ao  tninsmitted ;  Kud.  eimept  where  it  ii  aLh«r*tal1 
apedaWf  preaciibcd  b/  law,  the  appeal  mugt  be  beai'd  upuu  them.  I 

^  131S.  A.n  appeal,  tukeu  fi-om  a  Hual  jndgment,  brines  up  forretit'ij 
an  intcrlooutorj  jildginBiLl,  or  un  intermedijile  order,  wbieli  is  aperiSeit  tM 
the  notice  of  appeal,  and  iieueiiaaHlv  nffecu  the  final  iniliimeut:  anil '■Wfl 
haa  not  ah'eadjf  been  i-evleweii,  tipoil  n  PBiiniii 
court  or  tbe  term  of  the  coorl, 

in  tnhen.     The  riglit  to  review  an   inlerlouiitur}*  jiidfCmeiir,  o     . 
ale  order,  aa  preauribed  in  tliia  aeciion,  'a  not  iil^ed  bv  the  enpinlMnl 
the  time^  within  which  n  eeparnto  appeal  therefrom  iiilgtit  hate  been  takti,  ■ 

g  1317.  Upon  an  nppa:it  from  n  judsment  ur  an  order,  tlie  court,  or  A*1 
gEiienil  term,  to  whiifi  tbe  appeal  if  taken,  may  reverse  or  iiffimi,  "WftJ 
or  partly,  or  may  mixlify,  the  juilgmenl  or  order  appealed  fruin.  iDilwi 
inU.TloL-alory  judgment  or  inteimediale  order,  wbii'b  it  ia  aiilliurlMd  H ' 
review,  aa  BpeelBed  io  tbe  notice  of  appeal,  and  us  to  any  or  all  of  tbe  ptf" 
ties  ;  and  it  may,  if  necee^ary  ur  proper,  grant  a  new  trial  or  bearing  i ' 
Jndgment,  nfHrming  wholly  or  partly  a  judgaient,  from  whivh  an  appwhtf' 
been  taken,  ahull  not,  expieasly  ,.|nd  in  terms,  awurd  lo  the  ret^|H)l>dm^ ' 
■urn  nf  motley,  or  other  relief,  which  nas  ai^arded  tu  him  by  the  judgnO' 
BO  alSmied, 

g  131S,  Where  a  judgment,  from   which  an  appeal  ia  taken,  is  retew' 

~~~  itw  appeal,  and  a  new  trial  idgrunled,  an  appeal  cnnnut  be  lakea  (>M 
ijgaieol  oL  revcrsikl ;  buL  upon,  an  ftf^^l  Cmiid  t^  uider  grantn(* 
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trial,  Ukeu,aa  prescribed  by  law,  the  jiidgiueiituf  reversal  niuiit  ul-«()  l»c 
vcd. 

L319.  Where  r  judgment^  froin  which  an  iippeal  has  bwn  taken,  frum 
t>urt  to  nuotiier,  is  whohy  «>r  p;irtly  ntlii'uied,  or  is  nuMlilh^l,  ii(n)ii  thu 
al,  it  inuMt  be  entorecd,  by  the  court  in  which  it  was  rcndcM-ed.  to  ilio 
It  permitted  by  the  dvtcraiinutiuu  uf  the  uppuliate  court,  us  if  the 
al  therefrom  had  not  been  taken. 

L320.  Where  a  final  unler,  from  which  an  api>cal  ha4  been  taken, 
uue  court  to  anotlier,  as  prescrii>ed  in  title  (iftU  of  this  chapter,  is, 
ly  or  partly  affirmcl,  or  is  ino<litied,  upon  tiu;  af>p(Ml,  th<.>  ap|>i>llatc 
k  may  enforce  its  oi'der,  or  may  direct  the  procccdjnjrs  to  he  iciniiUMi 
hut  purpo^ie,  to  the  court  below,  or  to  the  judge  who  made  the  order 
aled  from. 

1321.  [amW  1877.]  Where  a  final  judgment  for  n  ."(nni  of  nioticy,  or 
;ting  tlie  payment  of  a  sum  of  money,  i  as  lM>i>n  ivvcry(>\l,  or  has  Uvn 
ned  as  to  part  only  uf  the  >^um,  upon  an  appeal,  tak(>ii  as  lU-cscriU'd  in 
third  or  fourth  of  this  chiipter,  aii<l  an  appcMJ  to  the  court  of  a|)pcMls  is 
taken  and  perl'ecte<l,  and  the  security  rc(|uirc<l  t.i  stay  cvccutioii  is  not 
n,  within  ten  days  after  the  entry  of  the  JuduintMit  upon  the  appeal,  in 
clerk's  office  where  the  judgmenl  ap|>eaU>d  liom  ia  entered,  the  clerk 
ft  make  a  minute  of  the  reversal  of  the  ju<l;;nicnt,  or  of  the  amount  to 
cfa  it  has  been  reduced,  upon  his  d(K'ket->H)ok,  in  esich  place,  where  the 
gment  is  docketed.  A  transcript  of  the  docket,  as  thus  correi-ted,  lllu^l 
farnished  by  him,  and  may  be  tiled  in  any  county  clerk's  utiice,  wlicr<> 
originul  judgment  is  docket«Hi,  as  prescribed  by  law,  with  i-csiH>ct  to 
original  docket;  and  thereupon  the  county  clerk  must  correct  his  d<Kket 
ordiiigly.  The  lien  of  a  judgment,  the  docket  of  which  is  not  correcied. 
}rescribed  in  this  section,  remaiiis  unaffected  bv  the  reversal  or  modili- 
<uD  thereof,  until  the  decision  of  the  court  of  api)eals,  ufxni  a !i  appeal 
3a  the  judgment  reversing  or  modifying  the  same,  or  the  expiraiiun  of 
time  to  take  such  an  appeal. 

11322.  Where  a  final  judgment  for  a  sum  of  money,  or  directing  the 
ffient  of  a  sum  of  money,  has  been  reversed,  or  ailinned  as  to  part  only 
^Bum,  upon  aa  append  to  the  court  of  appeals,  the  docket  may  be  cor- 
^,  as  pi-escribed  in  the  last  section,  at  any  time  after  the  remitLitin*  has 
D  filed  in  the  court  below. 

1 1323.  [am\l  1877  &  1880.]  When  a  final  judgment  or  order  is  re- 
ied  or  modified,  upon  appeal,  the  ap[)ellate  court,  or  the  general  term  of 

Mme  court,  as   the  case  may  be,  may  make  or  compel  restitution  of 
peny,  or  of  a  right,  lost  by  means  of  the  erroneous  judgment  or  order  ; 
not  ?o  as  to  affect  the  title  of  a  purchaser  in  good  Faith  p.nd  for  value. 
eo  property  has  been  sold,  the  court  may  compel   the  vahie,  or  the  pur- 
^e  price,  to  be  restored,  or  deposited  to  abide  tlie  event  of  the  action,  as 
we  requires.     When  the  appeal  is   from  a  judgment  in  favor  of  tlie 
erof  real  estate,  in  ao  action  to  compel  the  specific  pcrrormaoce  of  a 
:nict  for  the  sale  thereof,  such  owner  shall  have  the  same  right  to  sell 
ispoee  of  the  same  as  though  do  appeal  had  been  taken  ;  unless  the  ap- 
int  shall  file  with  the  clerk  of  the  court  a  written  underiaVuu<i/\\\  vv^vvvw 
i  by  the  court,  or  a  judge  thereof^  upon  a  notice  to  t\\c  ve*po\\<\e\\V  v.A 
wst  ten  days,  and  to  be  upproved  bv  such  court  or  jud«^e,  to  \.\\o  c'i^^v.'V. 
tbeappeUHiit  will,  in  case  the  judgment  appealed   from  aW.vW  \>vi  wl- 
^jr  to  8ucb  Qtrnar  such  dumnges  as  lie  may  suffer  by  teaaow  ol  ^vxviW 
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appeal,  not  exceeding  the  amount  of  the  penalty  in  8ncb  undertaking. 
undei-taking  may  be  filed  at  any  time  during  the  appeal,  but  any  sale  of 
real  estate  or  contract  to  sell  the  same  in  good  faith  and  for  a  vaiuafalt 
sideration,  after  said  judgment  and  before  the  filing  of  such  underufci 
Hhall  be  as  valid  as  if  such  undertaking  had  not  been  filed.  In  case 
undertaking  shall  not  be  filed,  the  respondent  shall  be  entitled,  at  any 
Juring  sucli  appeal,  to  an  order  discharging  of  record  any  notice  of  M 
dency  of  action  filed  in  the  action,  and  also  canceling  and  discharging  h 
record  said  contract,  in  case  the  same  has  been  recorded. 

TITLE  II. 
Appeal  to  the  court  of  appeals. 

i  ISrU.  What  appeals  may  be  taken.  $  1834.  Undertakings  may  be  in  one 

l&i5.  Limitation  of  time  to  appeal.  strumeut ;  form  and 

l''^.^.  IS<*curity  to  perfect  api)eal.  thereof. 

13^27.  Security   to  t<tay   execution  on  1335.  Exceptiou  to  sureties  ;  Jnrtll>: 

judj^nient,  etc.,  for  money.  tiou.  ■• 

1328.  LI.;  on  judgment,  etc.,  for  de-  1836.  Appeal  from  final  jndgmeati 
livery  of  pro|>erty.  dered  after  affirmauce  of 

13*^.  Id.;  on*  judgment  for  a  chattel.  terlocutory  jadgment,  or  4^ 

1330.  Id.;  on  judgment,  etc.,  direct-  nial  of  motlou  for  nevtiiaL'" 

ing  conveyance.  1887.  What  questions  are  broogbt  V.I 

1331.  Id.:  on  judgment,  etc.,  for  pos-  for  review.  J 

Hee^iou  of  real  proi)erty.  1388.  When  quoetious  of  fact  to  M 

1332.  CouHtruction  of  the  last  tivc  sec-  reviewed.  M 

tions.  1889.  When  a  case  to  lie  prapiiiij 

1333.  The  last  six  sections  qualified.  etc.,  for  the  appeal.  3 

§  1324.  An  appeal  may  be  taken  to  the  court  of  appeals,  in  u  casewH^ 
that  court  has  jurisdiction,  as  prescribed  in  sections  one  hundred  and  ail 
and  one  hundred  and  niuety-oiie  of  this  act. 

§  1326.  {afH\l  1877.]  Au  appeal  to  the  court  of  appeals,  from  a 
judgment,  must  be  taken  within  one  year  after  final  judgment  is  entered||(; 
upon  tiic  determination  of  the  general  term  of  the  court  below,  and  thi| 
judgment-roll  filed.  An  app  al  to  the  court  of  appeals,  from  an  order,  mOSlL 
be  taken  within  sixty  days  after  .service,  upon  the  attorney  for  the  appd-* 
lant,  of  a  copy  of  the  order  appealed  from,  and  a  written  notice  of  tiiecnti^ 
thereof.  I 

§  1326.  To  render  a  notice  of  appeal,  to  the  court  of  appeals,  effectuly' 
for  any  puipose,  except  in  a  case  where  it  is  specially  prescribed  by  li^j" 
that  security  is  not  necessary,  to  perfect  the  appeal,  the  appellant  mortr 
give  a  written  undertaking,  to  the  effect,  that  he  will  pay  all  costs  and  dai>* 
ages,  which  may  be  awarded  against  him  on  the  appeal,  not  czccediiig  AvA 
hundred  dollar.^.  The  appeal  is  perfected,  when  such  an  undertaking  il 
given  and  a  copy  thereof,  with  notice  of  the  filing  thereof,  is  served,  as  pc^ 
scribed  in  this  title. 

^  1327.  If  the  appeal  is  taken  from  a  judgment  for  a  sum  of  money,  or 

from  a  judgnient  or  order,  directing  the  payment  of  a  sum  of  moncfi  \i 

does  not  stay  the  execution  of  the  judgment  or  order,  until  the  appellant 

gives  a  written  undertaking,  to  the  effect,  that  if  the  judgment  or  onlw 

appealed  from,  or  any  part  therer)f,  is  alfirmed,  or  the  appeal  is  disminedi 

ho,  will  pay  the  sum,  rceovere<l  or  directed  to  Ih^  paid,  by  the  judgment  or 

oixler,  or  the  part  thereof,  as  to  which  it  is  affirmed.     But  where  the  jod^ 

W('/j/ or  order  (lirvct^  t/ic  payment  of  mowcy  \u  tixed  instalments,  the  iiB» 

dcrtukintr  //;,/sr  />e  to  the  effect,  that  l\\e  ttp\>e\\\v\\\.  V\\\  v^^n  ^t\vi\\\xv*\aiN»Mi»H 

niiicli  ht'cumos  n:ivahk\  i)endiii!'  th«  appeiv\,  w  l\\«  v^wv.  vWt^s^v^  \& xa ^>* 

ftejnd^^iueni  ovonlev  it;  uttirmea,  not  cxceed\ucr  a  ^vxu.  s>v^xV«^  x^  >5m^^ 
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rUkingy  which  must  be  fixed  by  a  judge  of  the  court  below.  The  court 
knr  may,  ot  any  time  afterwurds,  upon  satisfactory  proof,  by  atiidavic, 
it  the  sum  so  fixed  id  insufficient  in  amount,  muko  an  order,  requiring;  the 
pel  bin  t  to  give  a  further  undertaking,  to  tiic  same  effect,  th  a  sum  and 
thin  a  time,  specified  in  tlie  order.  A  failure  to  comply  with  such  un 
itr  has  the  same  ef.eot,  as  if  no  undertaking  had  been  given,  as  prescribed 
thu  section. 

§  1328.  If  the  appeal  is  taken  from  a  judgment  or  order,  directing  the 
mgnnient  or  delivery  of  a  document,  or  of  f>ersonal  property,  it  <ioCv><  not 
ly  the  execution  of  the  judgment  or  order,  until  the  thing  diiectod  to  he 
signed  or  delivered,  is  brought  into  the  court  below,  or  placed  in  the 
wtody  of  au  officer  or  receiver,  designated  by  that  court ;  or  the  appel- 
Dt  gives  a  written  undertaking  as  prescribed  in  the  next  section. 

j  1329.  If  the  appeal  is  taken  from  a  judgment  for  the  recovery  of  a 
Inttel,  it  does  not  stay  the  execution  of  the  judgment,  until  the  ap|N'ilant 
bis  a  written  undertaking,  in  a  sum  fixed  by  the  court  below,  or  a  judge 
bereof,  to  the  effect  that  the  appellant  will  obey  the  dircvtiun  of  the  uppel- 
■te court,  upon  the  appeal. 

1 1330.  If  the  appoiil  is  taken  from  a  judgment  or  order,  directing  the 
Ltion  of  a  conveyance,  or  other  instrument,  it  does  not  stay    the  exccu- 
of  the  judgment  or  order,  until  the  instrument  is  executed,  and  depos- 
witli  the  clerk,  wiih  whom  the  judgment  or  order  is  entered,  to  abide 
direction  of  the  appellate  court. 

(1331.  [am* J  1879.]     If  the  appeal  is  taken  from  a  judgment,  which 

"lesthe  respondent  to  the  immediate  possession  of  real  property,  or 

a  judgment  or  order,  directing  the  sale  or  the  delivery  of  posset»sion  of 

property,  it  does  not  stay  the  execution  of  the  judgment  or  order,  until 

ipl)ellant  gives  a   written  undertaking,  to  the  effect  that  he  will  not, 

in  possession  of  the  property,  commit,  or  suffer  to  be  committed,  any 

thereon  ;  and  that,  if  the  judgment  or  order  is  afiirmed,  or  the  appeal 

ili>nii8s?ed,  he  will  pay  the  value  of  the  use  and  occupation  of  the  prop- 

?•  or  the  part  thereof,  as  to  which  the  ju«lgment  or  order  is  athrmed, 

n  the  time  of  taking  the  appeal,  until    the  delivery  of  the  po^^^ession 

[■•wf,  pursuant  to  the  judgment  or  order,  not  excee(iiiig  a  specilied  sum, 

[■»lb?a  judge  of  the  court  below.     But  if  the  ju<iginent  directs  a  I'ore- 

•■ireand  sale  of  real   property  mortgaged,  an   undertaking  is  sufficient  to 

*y  the  execution  of  the  judgment,  wliicli  is  to  the  effect  tliat  if  the  juug- 

^tia  affirmed,  or  the  appeal   is  dismissed,  the  appellant  wili  ])ay  any 

■fidency  which  may  occur  upon  the  sale,  in  discharging  the  sum   to  pay 

*Wch  the  sale  is  directed,  with  interest,  anti  the  costs,  and  all  exptMisos 

I  Qitgetble  against  the  proceeds  of  the  sale,  not  exceeding  a  specified  sum, 

'  fcftl  by  a  judge  of  the  court  below. 

£1332.  Where  the  judgment  or  order,  from  which  an  appeal  is  taken  to 
tbe court  of  appeals,  affirms  a  judgment  or  order,  to  the  effect  speciliod  in 
*W*rof  the  last  five  sections,  the  undertaking  must  be  the  same,  as  it  the 
i*l|pDeut  or  order,  from  which  the  appeal  is  so  taken,  was  to  the  same  ef- 
^  u  the  judgment  or  order  so  affirmed. 

K 1333.  The  last  six  sections  do  not  extend  to  a  case,  wUere  \\.  \ft  s.v^vi- 
■lly  ^m^cribcd  br  Jaw,  that  an  appeal  may  be  taken,  or  Uic   execvvXiow  ^^l 
•  h^ment  or  order  appealed  from  nmy   be    staved,  without  secxuvlv,  ^t 
^aen  the  gectinty  to  be  given,  for  either' purpose,'  is  speciaWy  roguUled  \i^ 
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g  las'!.  [am'J  1878.1  Where  twaor  mora  in iJiTliik mga  lira  n-qulid 
to  be  givi'ii,  HB  presuribGd  in  lliiB  title,  tliev  ti.iif  be  I'uuluined  iii  liiu  iuiue 
instrumelit,  ar  in  iliSei'eDt  lj]BcruQieLili^,.iit  tliu  optiou  uf  llic  ippelliiDl- 
Kui'b  uiidErijkiiig,  givuii  as  preauribeti  in  this  title,  must  tie  exenutwlbj'it 
lesit  two  sureties,  uad  must  Bpeuiff  llie  rodiiiurn'c  (ir  eucli  tiureiy  tllercili. 
A  top;  thereof,  witli  u  notice  Bbuning  where  it  is  filed,  must  bn  eerved  Ml 
tbe  allome;r  for  tbo  adverse  purtj,  witb  the  Dotioe  <it  uppeitl,  or  beFure  ibe 
expiration  ot  the  time  to  Bppcul. 

g  133S.  [om'if  isas.]  It  is  not  necesaai?  that  the  nnJertnking  sliniil 
be  approved;  but  tlw  attorney  tui'  tlie  rcapolidelit  may,  Wlcliin  ten  dnjfaiif' 
tcr  tbe  senrice  of  a  uopy  of  the  iindertakiug,  with  nutiL's  of  the  Hling  tlierwf, 
Bun'e  upon  the  ntturney  for  the  ippellant,  a  writteti  notice  timl  lie  uii'^ll 
to  llie  sufficiency  «f  the  sureties.  Within  ten  duys  tliereuftcr.  llie  .-lurFtii^, 
or  other  nuretiefi  hv  n  new  Dudertakrng  to  tlie  same  efCeul  must  jii^iilv  Mnv 
a  judge  of  the  uourt  below,  or  a  couuty  judge.  At  leust  liru  ii.t>H  noliii^or 
the  juatifl.;Htion  must  be  given  ;  in  every  ntliep  respctt  the  piovisiuus  uf  ii-o- 
tiona  five  hundred  and  tevi-niv  i.-if,'lil,  livr;  liiiii(li(>l  .lud  seveiitv-niiiruDJ  li>» 
huuiired  and  eighty  of  tbi..^iLii  ,iii[)K  uiilie  ,iii-(i(ii.Miiun.      H"  llnrjuJ^pliiiil* 

dertaking,  or  ii  copy  Ihcrtipf ;  ;iiiil  .1  nmin:  iil  lln>  iilkjii^iufc  must  be  fervtJ 

and  pi'ocnre  uu  ullowaace,  is  llie  same  as  if  the  umlertHkiug  bad  nut  bcM 

§1336.  Wliei'e  final  jucigmeiit  ia  renJeved  in  the  court  below,  aflBrllia 
nffirmnnuc,  upon  nii  appeal  to  the  geueiiil  term  of  that  tuuil,  ut  au  iattf- 
locHiorv  judgment ;  or  after  the  retusnl  by  the  general  term,  of  a  new  IrKlj; 
eillicr  upon  an  applieation,  auidi,  in  the  fiml  instance,  at  the  general  ler>t: 
or  upon  an  appeiil  from  an  order  oC  the  speL'ial  teito,  or  uf  Ihu  judge  bttuit 
ivhom  the  is? uea,  op  quesiions  of  fact,  wei'e  tried  liy  a  jui'v  ;  the  panj  W^ 
grieved  mayappeul  directly  from  iheflnal  judgment  10  the  iH>urt  of  uiqMijJ 
noimithstauding  that  it  was  reiidei'ed  at  a  epetinl  term,  or  ut  it  trial  (WIN 
or  pursuant  to  the  directions,  contunied  in  n  refei'et^'s  report.  Bui  iiwh  l\ 
appeal  hrlngn  up,  for  review,  only  the  determiuatiuu  of  the  geneiil  t«(fl|j 
affirming  the  interlocutory  judgmeal,  or  lefusiug  tlie  now  trial.  ^ 

§1337.  An  appeal  to  the  court  of  appeals  from  11  final  judgiDaA*l 
from  an  order,  granting  or  I'eltising  a  new  Crhil  la  un  ttcLiou,  or  from  lilam 
order  affecting  a  substnntial  right,  mude,  eithel  id  a  apocial  pi-utsoliDlb ^^ 
upon  a  summary  applicatiou  after  judgment  in  an  action,  brlo)^  IP 
review,  ill  tliat  court,  every  question,  alleuting  a  BiibBtaDtial  I'iglu.  nil 
rcatiiig  it)  discreiiuu,  wliicli  was  delerinjlied  t)y  Die  gsiiEti-ai  tern  el  A 
court  l>elow,  in  rendering  the  judgiiiciit  or  making  tlie  enlec,  from  Hbkh  W. 
appeal  is  taken  1  except  lliat  a  igueBtion  of  faut,  srlslng  upon  couflMlM[ 
evidence,  cannot  be  deiermiiied  upon  such  (A  ajipeal,  iinleas  wheie  t|WI"» 
provision  for  the  de  term  I  nail  on  lliereof  is  mude  by  law. 

§1338.  Upon  UQ  appeal  to  the  court  of  iippeals,  from  b  judgnw^ 
revepsing  a  jud({nient  entered  upon  a  referee's  repoft,  cr  »  decisiun  "f  tltt 
cmirt,  upon  a  trial  BJlhoul  a  jury  ;  or  from  ita  order  grunting  ■  new  UW 
upon  sutli  a  reversal ;  it  must  be  presumed,  that  the  jadgmeol  ni  M^ 
reversed,  or  Jbe  new  trial  granted,  upon  a  question  of  fact,  utiles*  ih*  W*; 
trar;  clearly  appears,  in  ilie  body  uf  the  judgment  or  order  appealed  fnm 
la  that  case,  the  court  of  appeals  roust  wview  the  deterniiniitloa  uf  WJ 
'rni  of  the  euurt  twiun',  upon   the  questions  ot  fact,  m  well  uu* 


L     Intl. 
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g  1339.  Where  an  appeal  to  the  court  of  appeals,  from  a  judgment, 
rendered  ut  a  general  term  of  the  court  beluw,  upon  a  veidici,  subject  to  the 
opinion  of  tlie  court,  bus  been  perfected,  a  case,  containing  a  concise  state- 
ment of  the  facta,  of  the  questioos  of  law,  iiiismg  thereu|»on,  and  of  the 
determination  of  those  questions  bj  the  general  term,  must  be  prepared  and 
Mttled,  by  or  under  the  direction  of  the  court  below,  and  annexed  to  the 
indguient-i-oIL  An  exception  is  not  necessary,  to  enable  the  court  of  appeals 
tu  review  the  determination  of  a  question  of  law,  arising  upon  the  verdict. 
A  certified  copy  of  the  case  must  be  transmitted  to  the  court  of  appeals. 
Instead  of  the  case,  upon  which  the  judgment  of  the  court  below  was  i-en- 
dered.  The  court  below,  or  a  judge  thereof,  may  extend  the  time,  limited 
by  law,  within  which  the  papers  must  be  transmitted  to  ihe  court  of  appeals, 
for  the  purpose  of  enabling  the  appellant  to  procure  the  case  to  be  prepared 
or  Settled. 

TITLE  III. 
Appeal  to  thenupreme  court  from  an  inferior  court. 

1 1840.  Appeal  from  jadgment.  proceedings. 

UMl.  Limitation  or  time  ;  sicarity.  $  1344.  Appeal,  whuru^  and  how  heard. 

IMl  Appeal  from  order.  1S15.  Juu;;raeut  or  order,  where  cu 

KM3.  Liiuilatiou  of  time  and  t»tuj  of  tercd. 

$  1340.  An  appeal  may  be  taken,  to  the  supremo  court,  from  a  final 
jodgineui,  rendered  by  a  county  court,  or  by  any  other  court  of  record,  pos- 
sessing original  jurisdiction,  where  an  appeal  therefrom  to  a  court,  other 
than  the  supreme  court,  is  not  expressly  given  by  statute. 

§134L  [am'd  1877.]  An  appeal,  authorized  by  the  last  section,  must 
betaken  within  sixty  days  after  service,  upon  tlie  attorney  for  the  ap|>el- 
Iwt,  of  a  copy  of  the  judgment  and  notice  of  the  entry  thereof.  Upon  such 
in  appeal,  security  must  be  given,  to  perfect  the  appeal,  or  to  stay  the 
^nition  of  the  judgment,  and  the  sureties  may  be  excepted  to,  and  must 
justifv,  as  ui>on  an  appeal  to  the  court  of  appeals,  froui  a  judgment  of  the 
nnie  amount,  or  to  the  same  effect. 

§1342.  \am*d  1881.]  An  appeal  may  also  be  taken  to  the  supreme 
court,  from  an  order  affecting  a  substantial  right,  made  by  the  court  or  a 
i<idge,  in  an  action  brought  in,  or  taken  by  appeal  to,  a  court  specified  in 
tbe  last  section  but  one. 

§  1343.  [amW  1877.]  An  appeal,  authorized  by  the  last  section,  must 
betaken,  within  sixty  days  after  service  upon  the  attorney  for  the  appel- 
Wt,  of  a  copy  of  the  order,  and  written  notice  of  the  entry  thereof, 
t^rity  is  not  required  to  perfect  it ;  but  it  does  not  stay  the  execution  of 
Reorder  from  which  it  is  taken.  The  appellant  court  or  a  judge  thereof, 
*«y  direct  such  a  stay,  upon  such  terms,  as  lo  security  or  otherwise,  as  jus- 
*k'e  requires. 

§  1344.  An  appeal,  taken  as  prescribed  in  this  title,  must  be  heard  at 
^Keueral  term.  The  provisions  of  title  fourth  of  this  chapter,  relating 
to  the  hearing  of  appeals,  taken  in  the  supreme  court,  and  to  the  subsequent 
P^Oveedmgs  thereupon,  apply  to  an  appeal,  taken  as  proscribed  in  this  title, 
*^pt  as  specified  in  the  next  section. 

i  1346.  A  judgment  of  the  supreme  court,   rendered  upon  an  appeal 
^tborized  by  this  title,  must  be  entered  in  the  judgment-book,  kept  in  the 
^i-e  of  the  clerk  of  the  countv.  wherein   the  court  l>elow  is  located.     The 
JtUiginent-roll  must  be  filed  in  the  same  office ;  and  niuttl  \:oi\s.W\.  o\  ^  v:^v<v 
^  copy  of  the  judgment,  aunexvd  to  tiie  papers  ivausuuvwd  Itovu  vW^^mxV 


below.  An  orddp  of  tlie  nupppme  conrt,  mnrJ.;  upon  such  an  iippeiil,  mitil 
be  i?iiipird,  niid  tlic  piipcrs.  ii|>uii  wlijdi  ilif  uppciil  ivos  heuH,  niusl  UrtHal. 
ii.  ilip.jffli'pof  Ihcunmeflerk.  The  filing  of  tlje  illdginenUroll,  or  thoeplrj 
of  tlic  Krilcr,  an  prei^:ribed  in  thii  nei'tion,  is  n  miniuienl  nulhurily  fur  llir 
priK'ei>diT>^  111  llie  courl  below,  or  before  Lhe  jii^j^e,  wlio  miidi;  tbe  onler 
Bppcili-il  ^^^lll,  whicHi  the  jiidgmeni  or  orJer  iif  th?  iippelliiii;  wmrt  jinicii. 
or  ii«iiiiii!<.  But  vrliere  tht>  exovutiuri  of  the  jiiitgtneiit  or  order  of  i' 
pelluie  I'linrt  isaUvurf,  bv  nii  njipciil  lo  tlie  timrl  of  appeiiU,  llie  p 
inj;)!  in  ilie  court  below,  oi'  beforo  llie  judge  wlio  maile  Ihc  onler,  u 
in  like  munoer. 

TITLE   IT. 
Appeal  to  iKe  generel  Uria  of  lite  tupremt  eourl,  or  of  a  tupenar  eilj 

I  1346,  Appfitlrmm  jnagment,  1  1S3I.  LinilUllon  of  time;    on 

J34T.  Anpe«l  from  onlur.  «tuy  iirocMcIinitn. 

1»8.  Id.i  nbeas>silciDiilaf  iroan.  ]  333.  Stay    of    proa.tid[uini   « 

1849,  Aplwiil  from  InWrlnentorr  Judg-  --=— 


■t  dinwii 


las).  Apiwal  from  Snil  jadgnu-nt, 
■rtu  nlDTBimn-E  of  mn-rlocu- 
tory  Jpdymniir.  or  d«;i«l    of 


I.  Upon  wbat  pipere  ippi'li  I< 


g  134G.  An   appeal  rany  be   tnken,  to  Ihc  gonernl  term  of  Ibc  siipKIM 

giime'raurt,  hd  fiillowe: 

1.  Where  lhe  judgment  wnB  rendi>reil  upon  it 
court  witlioiit  n  jiirr,  the  nppeal  niuj  lie  liilivii 
upon  the  fiit'te.  or  upon  both. 

i.  Wbere  Iho  judgment  waa  rendered  npo-i  the  verdict  of  oi'JrrplW 
appeal  riui]'  be  taken  upon  questions  of  Iniv, 

g  1347.  An  nppeal  mxy  be  taken,  to  the  general  term  ot  the«upr«at 
court,  or  of  a  eupeiior  cit;  court,  from  iin  order,  iniido  in  nn  Hctiuu,  npM 
notice,  lit  ■  special  term  or  n  trki  term  of  Iba  fame  court,  or.  )n  Um 
eupreme  uourt.  ut  a  term  of  the  ciruuit  ratirt.  in  either  of  the  fuHovUC 

I.  Where  the  order  grants,  retuaea,  continues,  or  modifiea  n  proi-isiowl 
rcmeil,y. 

)i.  Where  it  grants,  or  refuaee  n  new  trial ;  except  that  where  S|ieriil! 
questicina  of  laot,  arising  upon  tlie  isnues,  in  nn  at'tiou  triable  by  the  L'Wt 
hjve  been  tripd  by  ii  jury,  pursunnt  to  an  order  Foi'  that  purjioae.  na  P'*' 
aeribudiii  aeciion  nine' hundred  and  acvoniy-one  of  thi«  act,  an  npJM' 
cannot  be  tftken  from  an  order,  granting  or  refusing  a  new  trial, 

B,   Where  it  involvefl  some  part  of  the  merits. 
4,    Where  it  affpctx  a  subslantinl  right, 

B.  Where,  in  effect,  ii  deierininea  lhe  Bciioti,  and  prevents  ft 
from  which  un  appeal  might  be  taken. 

"    ""■        it  determines  h  sljitnlorv  provision  of  the  State  (o  be  lii 
d  the  deterrninatjiHi  api>enrii    from  the   reasons   given 
deeiaion  thereupon,  or  in  necesaarily  iiDpliMl  in  tlie  dceiaion. 

An  oi'der,  nnide  upon  a  auminary  appliciition,  after  jiulirment,  ii 
Id  have  lieen  made,  in  the  action,  within  the  meaning  of  tliiii 
X348,  An  appeal  ma;  also  be  tnken,  to  the  general  tci 
' Frts,  fpoiti   an  order,  -miia  ta  mi  M*,\im,M?aa  'natk'e,'  by  M 
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out  of  court,  in  a  case  where  an  appeal  mipht  ha^e  been  taken,  ns  prescribed 
in  the  last  section,  if  the  oixier  hud  been  made  bj  the  court. 

§  1349.  An  appeal  may  also  be  taken,  to  the  general  term  of  either  of 
thoee  courts,  from  an  interlocutory  judgment  rendered  at  a  special  term  or 
trial  term  of  the  same  court,  or,  in  the  supreme  court,  at  a  term  of  the  cir- 
cait  court. 

§  1360.  Where  final  judgment  is  taken,  at  a  special  term  or  trial  term, 
or  pursuant  to  the  directions  of  a  referee,  after  the  affirmance,  upon  an  ap- 
peal to  the  general  term,  of  an  interlocutory  judgment;  or  after  the  refusal, 
by  the  general  term,  of  a  new  trial,  cither  upon  an  application,  made,  m  the 
first  instance,  at  the  general  term,  or  upon  an  appeal  from  an  order  of  the 
special  term,  or  of  the  judge,  before  whom  the  issues,  or  questions  of  fact, 
vere  tried  by  a  jury  ;  an  appeal  to  the  general  term  from  the  final  judgment 
brings  up,  for  review,  only  the  proceedings  to  take  the  final  judgment,  or 
upon  which  the  final  judgment  was  taken,  including  the  hearing  or  trial  of 
the  other  issues  m  the  action,  if  any.  If  an  appeal  is  taken,  to  the  court 
of  appeals,  from  the  determination  of  the  general  term,  upon  the  appeal  from 
the  final  judgment,  the  determination  of  the  general  term,  affirming  the 
interlocutory  judgment  or  refusing  the  new  trial,  may,  at  the  election  of 
either  party,  be  reviewed  thereupon.  If  the  respondent  elects  to  I/ring  it 
^p  for  review,  he  may  take  a  cross-appeal  therefrom,  notwithstanding  the 
expiration  of  the  time  to  take  an  original  appeal  therefrom. 

§  1361.  An  appeal,  authorized  by  this  title,  must  be  taken,  within  thirty 
days  after  service,  upon  the  attorney  for  the  appellant,  of  a  copy  of  the 
judgment  or  order  appealed  from,  and  a  written  notice  of  the  entry  tliereof. 
Security  is  not  required  to  perfect  the  appeal ;  but,  except  where  it  is 
otherwise  specially  prescribed  by  law,  the  appeal  does  not  stay  theexecution 
of  the  judgment  or  order  appealed  from  ;  unless  the  court,  in  or  from  which 
the  appeal  is  taken,  or  a  judge  thereof,  makes  an  order,  directing  such  a 
ntay.  Such  an  order  may  be  made,  and  may,  from  time  to  time,  be  modi- 
fied, up<Mi  such  terms  as  to  security  or  otherwise,  as  justice  requires.  If 
wcnrity  is  given,  either  as  a  condition  of  granting  the  order,  or  as  pre- 
X^ribed  in  tlie  next  section,  the  provisions  of  title  second  of  this  chapter 
•pply  thereto,  as  if  the  general  term  was  specified  in  those  provisions,  in 
place  of  the  appellate  court,  and  a  judge  of  the  same  court,  in  place  of  a 
judge  of  the  court  below. 

§  1252.  Upon  an  appeal  from  a  final  judgment,  taken  as  prescribed  in 
this  title,  the  appellant  may  give  the  security,  required  to  perfect  an  appeifl 
to  the  court  of  appeals,  from  a  judgment  of  the  same  amount,  or  to  the  same 
effect ;  and  to  stay  the  execution  thereof.  In  that  case,  the  execution  of 
the  judgment  appealed  from  is  stayed,  as  upon  an  appeal  to  the  court  of 
appeals,  and  subject  to  the  same  conditions. 

?  1353.  An  appeal  from  a  final  judgment,  taken  as  prescribed  in  this 
5'tie,  ma«t  be  heard  upon  a  certified  copy  of  the  notice  of  appeal,  of  the 
JQdgmcnt-roll,  and  of  the  case  or  notice  of  exceptions,  if  any,  filed,  as  pre- 
scribed by  law  or  the  general  rules  of  practice,  after  the  entry  of  the  judg- 
jneot,  and  either  before  or  after  the  appeal  is  taken.  An  appeal  from  an 
interloculory  judgment,  or  from  an  order,  taken  as  prescribed  in  this  title, 
ntost  be  heanl  upon  a  certified  copy  of  the  notice  of  appeal,  and  of  the 
papers  used  before  the  court  or  the  judge,  upon  the  hearing  of  the  demurrer, 
ipplicaiion  for  judgment,  or  motion,  as  the  case  requires. 

il364i  [am'dl879.]  Where  judgment  of  aftirmance  \a  Tftti^ettdL'Q:^*^ 


PHI 


llie  nppeiil,  llie  judgment- roll  iMiiisihts  nf  A  cnpj  or  the  jndgmenl,  nnnoied 
tu  ihe  papers,  upwn  ivhifh  ihe  «|ippHl  was  lieerd.  Wliere  fulieeiiieul  |ir» 
(.'(.■ediilKti  ure  (nkcii,  at  Ifaa  e|)Ci.'IuI  leiai  or  iiLiI  tcnii,  bcfun^  iliomtrf  uf 
fiihil  jadgmeni,  the  judgmenl-roll  inuBI  also  cODtuia  the  piiipev  pupeiit  rd't- 
hig  thereto. 

g  1366.  An  Bppenl  taken  lo  the  gencrnl  teira  of  the  Buprerae  ronrt,  n 
prescribed  id  this  title,  must  he  hciii'd  m  the  depHrtmeni,  emtmniDg  llie 
CDUtitj,  in  nlileh  the  judgment  or  order  nppeitlcii  from  U  oniereil!  iinVf 
an  order  ia  made,  na  preacrlt>ed  in  Beciion  inn  hnudrcd  ami  iliiriv-Dnii»I 
Ihia  nel,  dlreeling  thnt  It  be  Iieard  in  HDOlher  di'piinnient.  The  juilgmnl 
rendered,  or  the  order  tuuda,  uptin  the  npponl,  iiiuat  be  eiitei'ed,  nml  ll» 
jiiiigmeDt-roll,  or  the  papers  upon  whit^  the  nppenl  was  delorinjiu^,  ub  iIx 
tswe  m)uire»,  must  be  Sled,  in  the  otBte  uf  ilia  clerk  of  iho  count;,  oliM  i 
the  jadginent  or  order  apnenled  from  is  entered.  IF  Ibe  nppeul  »  detr'' 
mined  nt  n  general  term,  lield  in  another  euunty.  the  elerk  of  llwl  tval} 
miiHt,  nt  the  expense  of  the  Buecessfiil  purtj,  Iranamit  h  certifiAJ  ropj  if 
the  delermiDaiion,  d,nd  the  other  pnpers,  if  nay.  required  to  bu  6\pi,  tolbt 
clerk  of  ttie  uount;  where  the  judgment  or  uiilcr  is  to  be  entered. 


TITLE  V. 
Aftpeal  from  a  final  delerminaiion  m  a  ipecial  firortiding. 
Lppenl  from  order  niitde  In  tbe       %  I3C0.  t!Iii}'   at  iirncetdin^  ;   1 
d. !    i»tii>n   moflB    hy 


ISOl.  Ttaii^ 


i 

^HP^  1366.  [onWIST?.]  Ad  sppenl  mn,v  he  taken,  to  the  general  tvnatl 
^^^■Im  supreme  court,  or  of  a  superior  eil.v  court,  fivni  iin  ordur,  nffecling  *  : 
I  aabstHnllnl  right,  unde  ill  n  spedul  pi'ucet'ding,  at  a  apeciHl  term  or  i  irill  | 

tarm  of  theennsc  eoui-t,  or,  in  the  aiipreroe  euurl,  at  h  lenn  of  >  tiiiM*  i 
court;  or  made  h;  ii  jiidKe  of  the  snniu  court,  ilk  a  apeciel  promitilind  'M'^ 
tuted  before  liini,  pursuant  tn  a  apactal  atnlutory  proiUion ;  or  inmiWUJ 
before  another  judj^,  and  triinBferi'ed  to,  or  continued  beFura  him.  i 

_  ^  1357.  [am'd  I61T.1  An  appeal  mar  alao  betaken  to  the  MiprcineWOrt. ! 
from  an  order,  nffecliiig  a  mbslnnlial  right,  mmki  by  n  tourl  ol  rwH 
posjscpaing  otiginal  juriscJiLtion,  ur  a  judge  (hereof,  in  a  Specinl  prOiwdi«! 
inslituled  in  that  court,  or  before  n  judge  thereof,  pumuant  to  u  i\»^' 
BtHtUlor;  provision  ;  or  instituted  before  nnother  jud^,  nod  imnsfBrtfd  dS 
or  continued  before,  llie  judge  who  niade  tlic  liiiul  miier.  But  lhi»  Bei'UD" 
does  not  apply  to  n  enae,  where  an  uppciil  [mm  the  order,  to  a  tourl,  uli*' 
ttan  the  supremo  court,  is  esprusaly  givtii  lij  sliitute. 

g  1368,  [am'il  1871.]  An  iippeal,  auihoriiw.-d  by  ihi3  title,  biinRs  up  I" 
review,  any  preceding  order,  made  in  the  couidc  of  the  Bpedal  pnicMlinl. 
Involving  the  mcrita,  and  necessarily  uFFcctiug-the  final  order  iippeilcd  Inn 
which  is  BpeeiGcd  in  the  notice  of  appeal. 

g  13S9.  All  aripciil.  nuihorizdl  by  this  title,  must  be  ttiken  within  dibV 

(hivs  afiersiirvice  of  n  copy  of  the  ^nii)  order,  from  which  it  is  bikcfl,  *^ 

.«riii^i.  nniicpof  liieintrytheiixif,  upon  the  appellant;  or,  ifheuppiiM 

g.  bv  nu  attiM'ney  at  law  or  on  attorney  tn  fai.*!,  upon  Ikt 

pjienred  for  him.  ^ 


■E; 


laeO.  The  pioviaious   ut   Ul\e  Wu.vV.'ft  "t  >.■«*  dmi^VCT. 
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ig  an  appeal  from  an  order,  taken  as  therein  prescribed ;  to  stay- 
execution  of  the  order  appealed  from  ;  to  hearing  the  appeal ;  and 
itvy  and  enforcement  of  ihe  order  made  upon  the  appeal,  apply, 
I  appeal  is  taken,  as  prescribed  in  this  title,  except  as  othervrise 
'  prescribed  by  law 

!1.  This  title  does  not  confer  the  right  to  app?al  from  an  order 
\  where  it  is  specially  prescribed  by  law,  that  the  order  ctiimot  be 
The  proceedmgs  upon  an  appeal,  taken  as  prescribed  in  this 
t  governed  by  the  prr>vi8ions  of  thit*  act,  and  of  the  general  rules  of 
relating  to  an  appeal  in  action,  except  as  otherwise  specially  pre- 
jv  law. 

CHAPTER  XIII. 
EXECUTIONS. 
I. — Forms   or  execution;   time   and   manner  or  issuing   am 

EXECUTION  ;    GENERAL   DUTIES   AND   LIABILITIES   OF  OmCERS. 

II. — Execution  against  property. 
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duties  and  liabilities  of  queers. 


'o  >vbom  execution  directed  ; 
provision  where  sheriff  is  a 
party. 

ime  of  receipt  to  be  indorsed 
on  execiiiion. 

he  different  kinds  of  execu- 
tion. 

o  what  counties  'executions 
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eneral    requisites    of    ezecu- 

tiOUH. 
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collection  of  money. 
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1.;  for  delivery  of  property. 
How  money,  recovered  by 
same  judgment,  may  bo  col- 
lected. 

cparate  executions,  where 
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$  1373.  Execution  of  course,  within  five 
years. 

1876.  Execution,  after  death  of  judg- 
ment creditor. 

1377.  Wlien  execution  may  be  issued 
after  five  je&m. 

1373.  Id.;  icave,  how  obtained. 

1879.  No  execution  against  decedent, 

except,  etc. 

1880.  Leave  required  to  issue  execu- 

tion against  decedent's  prop- 
erty. 

1381.  Leave,  how  obtained. 

1382.  Time  of  stay  bv  order,  etc.,  not 

reckoned  under  ttiis  title. 

1383.  Execution      as^ainst     8ur\'iving 

judgment  deljtors. 

1881.  Sale  on  execution,  etc.;    when 

and  how  conducted. 

1385.  Penally  for  takinj:  down  or  de- 
facing notice  of  gale. 

138(5.  Validity  of  sale,  when  not  af- 
fected by  sheriif' s  default,  etc. 

1387.  l*nrchases  on  sucti  sale,  by  cer- 
•  tain  officers,  prohii>iLed. 

1388.  When  execution  to  be  enforced 

by  under-sheriff. 


2.  An  execution  must  be  directed  to  the  sheriff,  unless  he  is  a 
interested  ;  in  which  case  it  must  be  directed  as  prescribed  in  sec- 
hundred  and  seventy-three  of  this  act.     But  the  court  may,  in  its 
n,  order  an  execution,  issued  upon  a  judgment  rendered  against  a 
ither  alone  or  with  another,  to  be  directed  to  a  person,  dca\^Tv^\.«i^\\\ 
;  jijstead  of  to  the  coroners,  or  a  particular  coroner  ;  \tv  \vV\\<i\v  CAae^ 
>  no  directed.     The  person   so   desipjnated  must  be  ol  iv\\\  vt^ci,  «l 
the  Sni to,  and  not  u  pnrty  to   the    action    ov    interes^leA  vWvevTv. 
execution  is  issued  upon  a  judgment    for  a  sum   o^   mo\ie^\  oi 


^m 


directing  tbe  parinent  of  a  !<uni  of  iiiodgi,  the  onier  does  nol  tike  effnt, 
until  the  person  iM>  deBigimted  uevolVB.  uod  files  in  the  clerk's  offiM,  i 
bond  M  llui  pwiple,  wilb  ut  Itmal  twu  sureliea,  Hpjiruved  bv  n  judge  uf  Itg) 
court,  or  a  vouuCf  judge,  in  n  peoni  aum,  fixed  by  ihe  ordei',  uui  \mi  ili"! 
tvii«  tbe  Buiu  lo  be  uallevlcd  bv  virtue  of  tlie  eieuullun  ;  coiiJitientd  lor 
Ihefaithrul  perforluuiii^  uf  his  diilies  under  Ibe  eieculiuu.  A  wrtiSNl 
uop;  of  tbe  order,  nud,  wbere  it  reqiiirea  H  Imnd  tO  be  given,  tbe  eitrk'a 
uertiGcate  tbut  a  bond  huB  been  Eled,  as  required  bj  tlie  order,  mnal  be 
RttHtlied  to  the  exeeuijon.  The  peruaa  so  deaignuted  is  deemed  an  oinr, 
and,  with  rcspevi  to  that  eiecutioii,  he  ia  subject  to  the  obligutiem  unl 
Imtlilltled.  Hnd  bus  the  power  and  authority  of  a  uoniner,  and  i«  eutillcillii 

^  1363.  The  sheriff,  to  irhom  na  executiou  ia  ilirei'ted  and  deli rertd, 
must,  upon  tbe  receipt  thereof,  indoruB  tliereupon  ii  memOTanduni  ol  iht 
dnf,  hour  uud  minute,  when  he  roueired  it. 

)i  136^  There  are  tour  binds  of  e: 

I.  AgniDsC  property. 

S.  Agaiuat  the  perBon. 

S.  For  the  deliverj  of  the  posaeaaion  of  real  property,  with  o 
dumagei)  for  wilhUulding  [he  ssme. 

4.   For  [he  deliverj  of  the  poaaesaioD  o(  a  tlmtlel,  i 
ages  for  the  talciag  or  dete[itiaii  lliereof. 

An  eiei'ulion  is  the  proveBB  of  the  court,  from  nhiub  il  is  iasned.    ' 

§  1366.  An  eiei^ution  agninst  property  can  be  issued  only 
the  cleric's  ofBee  of  nhieh  the  judgment  is  docketed.  An  exe 
[lie  person  may  be  isiiued  to  any  county.  An  execution  lor  the  deliir 
the  possession  of  real  properly,  must  be  iBsoed  to  the  county,  wiwrellw 
pivperty,  or  «  part  thereof,  is  silu:i<ed.  An  exueulioii  for  the  deUvnyof 
the  possession  of  a  chattel,  may  U'  issuiil  to  any  county,  whei'e  the  L'tMlKl 
IB  found  ;  or  to  the  aherilT  of  the  county  where'lhe  Judgnient-roll  isBW. 
ExevutionTi,  upon  the  aume  judgioent,  mny  be  issued  at  the  sunie  time,  tu  t'U 
or  more  different  counties. 

g  1366.  An  execution  must  intelligibly  describe  the  judgment,  >liit<ii 
the  namei  of  the  parties  In  nhose  favor,  and  against  whom,  tl>e  lime  nlM 
and  the  court  ia  whidi,  the  judgment  iros  I'eodered ;  nnd,  it  it  was  rvadHM 
in  the  snprenie  conrt,  the  county  in  whicli  the  judgment-rutl  ii  lileil  U 
ini[Bt  require  the  sheriff  (o  return  it  to  the  proper  clerk,  within  sixty  il><^ 
alter  tlie  leceipt  thereof.  Eicepi;  as  otherwise  prescribed  in  the  util 
section,  it  must  be  muds  returnable  to  the  clerk,  with  wbom  the  judgiwnl- 
■vll  is  Hied. 

^  1367.  Where  sn  execntion  is  issued  out  of  a  court,  other  than  tbil  !• 
nhlch  the  iu<lgnient  was  reodered,  upon  tiling  a  iraoscript  of  tbe  jadgiunl 
rendered  in  the  latter  court,  it  mast  also  specify  the  clerk,  irith  whoin  tk 
transcript  is  filed,  and  the  tia>e  of  Bliug  ;  and  it  mnsC  be  [nade  rctumabllW 
tbat  clerk.  If  tbe  judgment  whs  rendered  in  a  justice's  court,  A  n 
■peuify  Ihe  justice's  name ;  and  it  must  omil  the  speelficition, 
the  Sling  of  tbe  judgment- roll. 

<g  13CS.  An  execution,  issued  upon  n  judgment  for  ■ 
directing  the  piiyinent  of  u  sum   of   money,  ni:i«t  specifj,  ta  ll 
thereof,  the  sum  ['ecoveHsl,  or  directed  to  be  paid,  nnil    ' 
wheo  il  Is  issued.     It  inny  specify  i 

to  be  computed ;  ia  wUc^  com,  V\a  «bsr\fl  miut  mIM^ 
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eoordingly,  until  ibe  sum  is  paid.  If  all  the  parties,  AgHinst  whom  the 
ndgment  is  rendered,  are  not  judgment  deblurs,  the  execution  umnt  rtliuw 
rbo  is  the  judgment  debtor. 

g  1369.  An  execution  against  property  must,  if  tlie  judgment-roll  is  not 
fed  in  the  clerk^s  office  of  tlie  county  to  which  it  is  i>sue<l,  specify  the 
ime  when  the  judgment  was  docketed  in  that  county.     It  must,  except  in 

case  where  special  provision  is  orherwise  made  by  law,  substantially 
squire  the  sherifif  to  satisfy  the  jwdgmeni,  out  of  the  personal  property  of 
tie  judgment  debtor;  and,  if  suHicient  personal  property  cannoc  be  tound, 
Qt  of  the  real  property  belonging  to  him,  at  the  time  when  rhi;  jiuigiiient 
'as  docketed  in  the  cleik's  ottice  of  the  i.*ouutv,  or  at  anv  lime  thereafter. 

§  1370.  Where  a  warnint  of  attachment,  issued  in  the  action,  has  been 
ivied,  by  the  sherifif,  the  execution  must  substantially  recpiire  tlie  slicrilT 
5  satisfy  the  judgment,  us  follows  : 

1.  Where  the  judgment  debtor  is  a  non-resident,  or  a  foreign  corpora- 
OD,  and  the  summons  was  served  upon  him  or  it,  without  the  State,  or 
iherwisc  than  [lersoually,  pursuant  to  an  onler  ol>lainiHl  for  tiiat  purpose, 
8  prescribed  in  chapter  fifth  of  this  act,  and  the  judgment  debtor  has  not 
ppeared  in  the  action ;  out  of  tlie  personal  property  attached,  and,  if  that 
» insufficient,  out  of  the  real  property  attached. 

2.  In  any  other  cjise,  out  of  the  personal  prr)perty  attached  ;  and,  if  that 
\  insufficient,  out  of  the  other  personal  proptMiy  of  the  judgment  debtor  ; 
'both  are  insutiicient,  out  of  the  real  property  attached  ;  and,  if  that  is 
igufficient,  out  of  the  real  property,  belonging  to  him,  at  the  time  when 
le  judgment  was  docketed  in  the  clerk's  office  of  the  county,  or  at  any 
me  thereafter. 

§  1371.  An  execution  against  real  or  personal  property,  in  the  hands  of 
n  executor,  administrator,  heir,  devisee,  legatee,  tenant  of  real  property,  or 
rastee,  must  substimtially  require  the  sheriif  to  satisfy  the  judgment,  out 
f  that  property. 

§  1372.  An  execution  against  the  person  must  substantially  re(]uire  the 
heriff  to  arrest  the  judgment  debtor,  and  commit  him  to  the  jail  of  the 
ooDty.  until  he  pays  the  judgment,  or  is  discharged  according  to  law. 
Ixcept  where  it  may  be  issued,  without  the  previous  issuing  and  return  of 
n  execution  against  property,  it  must  recite  the  issuing  and  return  ot  such 
n  execution,  specifying  the  county  to  which  it  was  issued. 

§  1373.  An  execution  for  the  delivery  of  the  possession  of  real  pro|)erty, 
»r  a  chattel,  must  particularly  describe  the  property,  and  designate  the 
)arty  to  whom  the  judgment  awards  the  possession  theieof;  and  it  must 
ubstantially  require  the  sheriff,  to  deliver  the  possession  of  the  proj)ei  ty, 
»ilhin  his  county,  to  the  party  entitled  thereto.  If  a  sum  of  money  is 
awarded  by  the  same  judgment,  it  may  be  collected,  by  virtue  of  the  same 
execution ;  or  a  separate  execution  may  be  issued  lor  the  collection  ihertof, 
omitting  the  direction  to  deliver  possession  of  the  property.  If  one  execu- 
tioo  is  issued  for  both  purposes,  it  must  contain,  with  respect  to  tiie  money 
to  be  collected,  the  same  directions  as  an  execution  against  property,  or 
igaingt  the  person,  as  the  case  requires. 

§  1374.  Where  a  judgment  awards  different  sums  of  money,  to  ov  vv<^vvu\^t 
different  parties,  «  separate  execution  may  be  issued,  to  coUect  cv\c\\  ^\i\\\  *<i 
awarded;  subject  to  the  power  of  the  conn^  to  control  l\\e  eu\ovcvi\\\vi\\\.  vA 
^executions,  upon  motion,   where  the   collectioii   of    owe   exeviuuoxv  \n\\\^ 
offjr  or  partly,  Btttisfy  another. 
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g  1375,  Except  as  otherwise  specially  prescribed  bylatr,  the  party  recof* 
oiinj5  a  final  jiulginent,  or  his  assigiiet',  may  have  execution  tiiei-eupon,  of 
course,  at  any  tiiue  within  live  years  after  the  entry  of  the  judgiueut. 

5^  1376.  [atnil  1877,  1885.]  Where  the  party  reeovering  u  final  jodg- 
meat  has  died,  exei-ution  mav  be  issued  at  anv  time  within  live  vears  after 
the  entry  of  the  judgment,  by  his  personal  representatives,  or  by  the  osng- 
n(>c  of  tiie  judgment,  if  it  has  been  assigned,  and  the  execution  n)ut>(  be 
indorsed  wiih  the  name  and  residence  of 'the  person  issuing  the  snme.  And 
wliere  a  party  or  one  or  more  of  several  parties  against  whom  a  jiidgmeot 
for  the  recovery  of  {>ossession  of  real  properly  has  been  obtained  had  died, 
an  order  granting  leave  to  issue  and  execute  such  execution  or  writ  of  po** 
ses>ion  may  be  granted  upon  giving  twenty  days'  notice  to  the  occupants 
of  I  lie  lands  so  recovered  and  to  the  heirs  at  law  of  ^aid  deceased,  said 
notices  to  be  served  in  the  same  manner  as  a  summons  is  dii-ected  to  be 
served  in  an  jiction  in  the  supreme  court. 

^  1377.  After  the  lapse  of  five  years  from  the  entry  of  a  final  judgment, 
execution  can  be  issued  tliereupon,  in  one  of  the  following  cases  only: 

1.  [«m\/ 1871).J  Where  an  execution  was  issued  thereupon,  wiiliin  fire 
years  alter  the  entry  of  the  judgment,  and  has  been  returned  wholly  W 
partly  unsatisfied  or  unexecuted. 

1.  Waeie  an  order  is  made  by  the  court,  grunting  leave  to  issue  the  execu- 
tion. • 

^  1378.  Notice  of  an  application  for  an  order,  granting  leave  to  issue »• 
execution,  as  prescribed  in  the  last  section,  must  be  served  personally  upon 
th(t  adverse  party,  if  he  is  a  resident  of  the  State,  and  personal  service  cJin, 
with  reasonable  diligence,  be  made  up<m  him  therein;  otherwise,  uotirt 
must  be  givetj  in  such  manner  as  the  court  dire«.'ts.  W'liere  the  judgii»«it 
is  for  a  sum  of  monov,  or  directs  the  pavnient  of  a  sum  of  nionev,  leave 
sluiil  no^  be  granted,  except  on  proof,  by  allidavit,  to  the  satisfaction  of  toe 
court,  tiiat  the  judgment  remains  wholly  or  partly  unsatisfied. 

v$  1379.  An  execution  to  collect  a  sum  of  money  cannot  be  issued,  against 
the  property  of  a  judgment  debtor,  who  has  died  since  the  entry  of  the  judg- 
ment, exeept  as  presoM'ibed  in  the  next  two  sections. 

i^  1330.  \nin\l  1885.]  After  the  expiration  of  one  year  from  the  death  of 
a  party,  against  whom  a  linal  judgment  for  a  sum  of  money,  or  dlre'?tnigtbe 
payment  of  a  sum  of  money,  is  rendered,  the  judgment  may  be  enforced  by 
execiition,   against  any  property  U|)on  which  it  is  a  lien,  with  like  effect !»« 
if  the  judgment  debtor  was  still  living,     lint  such  an  execution  shall  not 
be  issueil,  unless  an  order,  granting  leave  to  issue  it,  is  procured  from  tliC 
court,  from  whieh  the  execution  is  to  be  issued,  and  a  decree,  to  the  s*a"* 
effect,  is  procured  from  a  surrogate's  court  of  the  State,  which  has  dul.^ 
granted  letters  testamentary  or  letters  of  adrninistraticm,  upon  the  estate  <» 
the  deceased  judgment  debtor.    Wliere  the  lien  of  the  judgment  was  creaiw 
as  prescribed  in  section  twelve  hundred  and  filtv-one  of  this  act,  neither  di© 
order  nor  the  dei-ree  can  be  made  until  the  expiration  of  three  >ears  aflcT 
letters  testamentary  or  letters  of  administration   have   been   duly  gmnied 
upini  the  estate  of  the  decedent;  and  for  that  purpose  such  a  li»*n,  existing 
at  the  deeedent's  death,  continues  Hor  thrc»>  vears  and  six  months  thereafter, 
notwiihstanding  the  jnevious  expiration  of  ten  years  from  the  filing  of  lh« 
judgment-roll,    lint  where  the  decedent  died  intestate,  and  letters  of  adiuiu- 
istration  upon  his  estate  have  not  Ikhju  grantcti  within  three  u»ars  after  hid 
il&uili,  /n' f/;^' rtt//7'Oji,^at(M'ourt  ol  the  cvmwxy  \\\  \\\\\v\\  vW  vWvivivWwx.  waided 
///  tho  tiliw.  i)t  his  (/c.jr/i,  or  if  the  dcceiWwt  vvswWvV  v^wv  v>\  \\\v?.  ^vwXv  ^\V  >^j 
i"iu'onti^<ir:,tU,  ;ni(i  h'ffcrs  to^taiucu\uvv  ov  \ovvo.vs  o^  •.v^\uuux.\.xvxW\xi 
'OL  Ocon  gnnncd  wnhiu  tlw  same  time  V>y  i\^«  sv-v-.-.wv.  .v.vvvv  oX  vW  ^.^.> 
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in  which  the  property  on  which  the  judgment  is  a  lien  i^  situated,  such 
court  ma^  grant  tliu  ileeieti  wljoro  it  appeiirs  that  the  dt'it'deiit  did  not  loave 
any  pei'soiial  property  within  the  state  upon  which  to  aihiiinister.  In  sucli 
CMse  the  lien  of  the  jnd(;nient  existing;  ut  the  decedent'ti  deaih  continues  for 
three  yeai^s  and  six  mouths  a8  aforesitid. 

§  1381.  Leave  to  issue  an  execution,  as  prescribed  in  tlie  last  section 
iBU8t  be  procured  as  follows : 

1.  Notice  of  the  application,  to  the  court,  from  which  the  exocutinn  is  to 
be  issued  for  an  order,  granting  leave  to  issue  the  execution,  must  h(>  ^ivcn 
to  the  person  or  perstms,  whose  interest  in  tlu»  property  will  be  alTected  l»y 
a  sale  by  virtue  of  the  execution,  and  also  to  tlie  executor  or  adminisirator 
of  the  judgment  debtor.  The  general  rules  of  practice  may  prescribe  the 
tnnnner  in  which  the  notice  niu&t  be  given;  until  provision  is  so  made 
therein,  it  must  be  served,  cither  personally,  or  in  such  manner  as  the  coint 
prescribes,  in  an  order  to  ^how  cau»ie.  Leaivo  shall  not  be  granted,  except 
upon  proof,  by  aflidavit.  to  the  satisfaction  of  the  court,  that  the  judgment 
remains  wholly  or  partly  unsatisfied. 

2.  For  the  pur[>ose  of  procuring  a  ilecree  from  the  surrogate's  couit, 
gmnting  leave  to  issue  the  execution,  the  juilgment  creditor  must  prcsenl 
to  that  court,  a  written  petition,  duly  veritied,  setting  forth  the  facts,  and 
praying  for  such  a  decree;  and  that  the  persons,  specified  in  the  first  sub- 
division of  this  section,  mav  be  cited,  to  show  cau-'e  whv  it  should  not  be 
granted.  Upon  the  presentation  of  such  a  petition,  the  surrogati;  must  issue 
a  citation  accordingly ;  and,  upon  the  return  thereof,  he  must  make  such  p 
deci-ee  in  the  premises,  as  justice  re<iuii"es. 

g  1382.  The  time  during  which  the  person,  entitled  to  enforce  a  judg- 
ment, is  stayed  from  enforcing  it,  by  the  provision  of  a  statute,  or  by  an 
injunction  or  other  order,  or  in  consequence  of  an  appeal,  :s  not  a  part  of 
the  time,  limited,  by  this  title,  for  issuing  an  execution  thereupon,  or  for 
niiikiug  an  application  for  leave  to  issue  such  an  execution. 

§  1383.  The  last  six  sectitms  do  not  atfect  the  right  of  a  judgment  cred- 
itor to  enforce  a  judgment,  against  the  property  of  one  or  moie  surviving 
judgment  debtor^,  as  if  all  the  judgment  debtors  uere  living.  Jn  that  case, 
an  execution  must  be  issued  in  the  Ubual  form  ;  but  tlu;  attorney  lor  the 
judgment  creditor  must  indorse  thereupim,  a  notice  to  the  sheriif,  reciting 
the  death  of  the  deceased  judgment  debtor,  and  recpiiring  tiie  siierilT  not  to 
collect  the  execution,  out  of  any  property  which  belonged  to  him. 

^  1384.  A  sale  of  real  or  personal  property,  by  virtue  of  an  execution,  oi' 
pursuant  to  the  directions  contained  in  a  judgment  or  order,  must  bo  made 
U  public  auction,  between  the  hour  of  nine  oVdock  in  morning  and  sunset. 

§  1385.  A  person  who,  befoi-e  the  time  fixed  for  the  sale,  in  a  notice  of  the 
««le  of  property,  to  be  made  by  virtue  of  an  execution,  wilfully  takes  down  or 
defaces  such  a  notice  put  up  by  the  sherifT,  or  by  ids  authority,  forfeits  fifty 
dollars  to  the  judgment  creditor,  and  the  same  sum  to  the  judgment  debtor ; 
culess  the  notit*e  was  defaced  or  taken  down,  with  the  consent  of  tlie  j)erson 
seeking  to  enforce  the  forfeiture,  or  the  execution  was  previously  satisfied, 

S  1386.  An  omission  by  the  sheriff  to  give  notice,  as  required  by  law, 
w  the  taking  down  or  defacing  of  a  notice,  when  j>ut  up,  does  not  etfeet 
[affect]  the  validity  of  a  sale,  made  by  virtue  of  an  execution,  to  a  pinchaser 
iu  gwd  faith,  without  notice  of  the  omission  or  offence. 

^  1387.  The  sheriff,  to  whom  nn  execution  is   directed,  ov  t\\fe  \va\v^'&v- 
flienff  or  deputy-aheriff,  holding  an  execution,  ami  couduetuv^  v\  tvAe:  vii 
impertybv  virtue  thereof ,  shuH  not,  (//ivctiv  or  nurnect\v   pvvvcUw^e  wwn  ^>^ 
h.* property  at  the  sale,     A  putvbnse  mtnle  hy  hiiu    or  to'  Wi-^  vx^o,  \ft  vo\v\. 


2o4  EXEMPT  PROP£BTT.  gg  1897-h 

§  1397.  [am' J  1883.1  A  lot  of  land,  with  one  or  mora  baildings  tiwma, 
noi  I'XKn'ilin;^  ill  value  one  thoiLiuiud  dollars,  own?d  nod  occupied  as  a 
dence  i>.v  ii  housebuldci\  huviiig  n  family,  and  lici-ctofore  designated  as 
exempt  liuiiicstead,  as  prc8cril>cd  by  law,  or  hereafter  designated  for 
|>ur|K)se,  as  pi-ctci'ibed  in  tlio  next  8o;:iioii,  is  ozempt  Irom  sale  by  virtue 
an  exec'iitiun,  issued  upon  a  judgment  recovered  for  n  debt  contracted 
the  tliirtictli  day  of  April,  eighiccu  hundred  and  fifty  ;  unless  tlie  judgmcBL 
was  reeovercnl  wholly  for  a  debt  or  debts  contracted  l>efore  the  de^ignatiod.^ 
of  the  pn)perty,  or  for  the  purchase  money  thereof.  But  uo  property  ]ttn- 
to  fore  oi'  hereafter  designated  us  nn  exempt  homestead,  as  prescribed  bff 
law,  or  by  the  next  section,  slinli  be  cxenipt  from  taxation,  or  from  ulci! 
for  nun-payment  of  taxes  or  iL«i8eti«nicnta. 

^  1398.  [athJ  1 877.]  In  order  to  desii^natc  property,  to  be  exempted  aspit^ 
scrilHMJ  ill  the  last  t^eition,  a  conveyance  thereof,  statmg,  in  substance,  tlul 
it  is  (le>i;:ned  to  be  held  as  n  homestead,  exempt  from  sale  by  virtue  of  or 
execution,  must  be  recorded,  as  prei^cribed  by  law  ;  or  a  notice,  contaiuiK 
a  full  description  of  the  property,  and  stating;  that  it  is  designed  toboM- 
hciil,  ntii.«>t  be  subscril)ed  by  the  owner,  acknowledged  or  proved,  aodcnti> 
fiiMl,  in  like  maimer  as  a  d(.*e<l  to  be  recorded  in  the  county  where  the  prof' 
erty  is  situated  ;  and  must  be  recorded  in  the  oRice  of  the  clerk  of  thst 
coutity,  in  a  book  kept  for  that  purpose,  and  styled  the  homestead  ezeap* 
tion  book. 

§  1399.  A  lot  of  land,  with  one  or  more  bnildings  thereon,  owned  by  a 
maiT  ed  woman,  and  oc\>upicd  by  her  as  a  residence,  may  be  designated  tf 
her  exempt  homestead,  as  prescribed  in  the  last  section  ;  and  the  proper^ 
so  designated  is  exempt  from  sale,  by  virtue  of  an  execution,  under  thi 
satne  circuipstances.  and  subject  to  the  same  exemptions,  as  the  homesteid 
of  a  householder,  having  a  family. 

^  1400.  The  exemption,  prescril)ed  by  the  last  three  sections,  contioinii  • 
after  the  death  of  the  person  in  whose  iavor  the  property  was  exempted, il  ' 
follows : 

1.  If  the  decedent  was  a  woman,  it  continues,  for  the  Ijeneht  of  herStf' 
viving  (.hildren,  until  the  majority  of  the  youngest  surviving  child. 

2.  if  the  decedent  was  a  man,  it  continues  for  the  benetil  of  his  widov, 
and  surviving  children  ;  until  the  majority  of  the  youngest  burviving  chlMi 
and  until  the  death  of  the  widow. 

But  the  exemption  ceases  earlier,  if  the  propeity  ceases  to  l>o  occupied, 
as  a  residence,  by  a  person  for  whose  benefit  it  may  so  contiime,  exe«?pt  «• 
otherwise  prescribed  in  the  next  section. 

§  1401.  The  right  to  exemption,  of  a  i>erson  entitled  thereto,  as  pre- 
scribed in  the  last  four  sections,  is  not  aflTccied  by  a  suspension  of  tlie 
occupation  of  the  exempt  piopcrty,  as  a  residence,  for  a  ]>eriod  not  exceed- 
ing one  year,  which  occurs  in  consequence  of  injury  to,  or  destruction  of, 
the  dwelling  house  upon  the  premises. 

^  1402,  The  exemption  of  a  homestead,  otherwise  valid  under  the  pro- 
visions  of   this   article,   is  not  void,  be(^au'»e   the  value  of   the  property, 
de>ignated  as  exempt,  exceeds  one  thousand  dollars.     In  that  case,  the  lien 
of  a  judgment  attaches  to  the  surplus,  as  if  the  pi-operty  had  not  iMHrn  dca- 
};iJjiitoi\  as  an  exempt  homestead  ;  but  the  property  rinnot  Ikj  sold  by  virtue 
o/'  nil  vxocniiaUf   issiuid  upon  a  i\u\<;u\e\\\,  u*  \\^v\\\*\  y;\\\v:\\  U  w  exempt 
After  tliv  i\<iim  of  such   au   oxeoui\v>u,  vVv.»  owwov  ^^K  v\\vi  V^'^VKKw-Tyx  xw 
in.'i/iiniin  :i  j»ni-nieiil  crcdiiov's  afl\oi\,  Vo  vv^hauv  vv  Vv^^^^^^>^^^^  ^ixx^va^ 
'.v/^  of  tJir  proporty.  nnd  enforcmp:  h\s  Weu  uxmw  ^x^»*  -^^vv\v^-. 
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6.  All  Vearing  iippnrel,  beils,  bedsteads,  uiid  iKHldinp;,  nocossarv  for  the 
fvdgmeiit  debtor  uiid  the  fiiinily ;  all  net'ossary  cookiii;;  uteiisi:.-(;  one  table; 
Six  chaii'8;  six  knive-*:  six  forks:  six  sihmhis  six  plaies;  six  \r\  lup-: 
iiz  Miuoers ;  one  sugar  dish  ;  one  luilk  pot ;  oni'  tea  poi ;  hih*  ninic  and  its 
Appendages;  on  pair  of  andirons;  one  eoal-sciittle ;  one  t>iliovcI;  one  pair  of 
Umgs  ;  one  lamp;  and  one  candlestick. 

0.  The  tools  and  implements  of  a  mechanic,  necu>sary  to  the  canying  on 
t»f  his  trade,  net  exceeding  in  value  twenty-live  dollars. 

§  1391.  [am*d  1879.]  In  addition  to  the  exemption,  allowed  by  tiie  last 
■eetioD,  necessary  household  furniture,  working  tools  and  team,  |>-.-of(.'s- 
^onnl  instruments,  furniture  and  library,  not  exceeding  in  value  two  hnntircd 
Bud  fifty  dollars,  together  with  the  n(H.ei^sary  lo<)il  for  the  team,  for  ninety 
d.iys,  are  exempt  from  levy  and  sale  by  virtue  of  an  execution,  when  owne^l 
by  a  person,  being  a  householder,  or  having  a  familv  for  which  he  provides, 
except  where  the  execution  is  issued  upon  a  jnd<rm('nt,  recovered  wlioliy  upon 
one  or  more  demands,  either  for  work  i>ei  formed  in  the  family  as  a  domes- 
tic, or  for  the  purchase-money  of  one  or  more  articles,  except  as  pn'scribcd 
in  this  or  the  last  section. 

§  1392.  [am*d  1877.]  Where  the  judgment  debtor  is  a  woman,  .she  is 
entitled  to  the  same  exemptions,  from  levy  and  sale  by  virtue  of  an  execu- 
tion, subject  to  the  same  exceptions,  as  prescribed  in  the  last  two  .^eciions, 
in  the  case  of  a  householder. 

§  1393.  The  pay  and  bounty  of  a  non-commissioned  olhcer,  musician,  or 
private,  in  the  military  or  naval  service  of  the  United  States;  a  land 
Warrant,  pension,  or  other  reward,  heretofore  or  hereafter  granted  by  iho 
United  States,  or  by  a  State,  for  military  or  naval  servici's-;  a  swonl,  horse, 
itiedal,  emblem,  or  device  of  any  kind,  presented,  as  a  testimonial,  for  ser- 
vices rendered  in  the  military  or  naval  service  of  the  United  States ;  and 
the  uniform,  arms,  and  equipmentn,  which  were  use<l  by  a  person  in  that 
Bervice,  are  also  exempt  from  levy  and  sale,  by  virtue  of  an  execuiion, 
•nd  from  seizure  for  non-payment  of  taxes,  or  in  any  other  legal  proceeding. 

§  1394.  A  right  of  action  to  recover  damage.^  or  damages  awanhid  by  a 
judgment,  for  taking  or  injuring  personal  pro|)erty,  exempt  by  law  from 
fery  and  sale,  by  virtue  of  an  execution,  are  exempt,  for  one  year  after  the 
oollection  thereof,  from  levy  and  sale,  by  virtue  of  an  execution,  and  from 
■eizure  in  any  other  legal  proceeding. 

§  1395.  Land  set  apart  as  a  family  or  private  burying  groiind,  and 
beretofore  designated,  as  prescribed  by  law,  in  order  to  exempt  the  same, 
or  hereafter  designated,  for  that  purpose,  as  prescribed  in  the  next  section, 
is  exempt  from  sale,  by  virtue  of  an  execution,  upon  the  following  condi* 
fe>D8  only : 

I.  A  portion  of  it  must  have  been  actually  used  for  that  purpose. 

2   It  must  not  exceed  in  extent,  one-fourth  of  an  acre. 

3.  It  must  not  contain,  at  the  time  of  its  designation,  or  at  any  time 
ifterwards,  any  building  or  structure,  except  one  or  more  vaults,  or  other 
places  of  deposit  for  the  dead,  or  mortuary  monuments. 

§  1396.  In  order  to  designate  land,  to  be  exempted  as  piescribed  in  the 
la.«i  section,  n  notice,  containing  a  full  descripiion  of  the  land   to  be  cx- 
cnipted,  and  stating  that.it  has  been  set  apart  for  a  famUy  or  \n\\vvVvi  Vwyn- 
itig  eround,  muft  be  subscribed  by  tho  owner  ;  ackno\v\ed«^od   w  v\o>\'vivi^ 
aoJ cert/jSeJ,  in  like  inttnnei\  as  a  dood  to  ho,  iec()rde<\  \\\  lYie  eowvAv  wXwivsi 
U)e iand MB  situated  ;  and  recorded  m    tho   office  ot   tho  c\ev\v  ov  yov;\^Wv  v^n 
faicountj^in  the  proper  book  for  recordinff  deeds    at   \easi   \.\\v«*i  ^^vvn 
fore  the  sale  of  the  innd,  by  virtue  of  the  execution! 
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S  142^.  Notice  of  application  und  proofs  {  l^^*  Bflect  of  the  order. 

iticrenixii).  14^.  Officer  to  whom  indevBU|[^ 

14i!3.  Tfrm(i  may  be  impofi'd.  given  required  to  give  w" 

1424.  Wliiu  incii'inuity  rulutod  to  part  of  action. 

of  pniiMTry.  1428.  Sale  of  pergonal  propcity; 

1423.  AppMuitiun     when     officer     la  made. 

joined  with  indvmniuirs.  1489.  Notices  of  sale  to  bepoeteiL 

g  1406.  The  good^  and  chattels  of  a  judgment  debtor,  not  ezomp^ 
expi*es8  provision  of  law,  from  levy  and  sale  by  virtue  of  an  execution, 
hid  otiier  personal  property,  which  is  expressly  declared  by  law,  tobei 
jcct  to  levy  by  virtue  of  an  execution,  are,  when  situated  within  the  Jii 
d;c(iou  of  the  officer,  to  whom  an  execution  against  property  is  delivered 
bound  by  the  execution,  from  the  time  of  the  delivery  thereof  to  the  prop^ 
officer,  to  be  executed  ;  but  not  before. 

§  1406,  Where  two  or  more  executions  against  property  are  issued,  oi 
of  the  same  or  different  courts  of  recoi'd,  against  tlu3  same  judgment  debtor 
the  one  first  delivei'ed,  to  an  officer,  to  be  executed,  has  preference,  uotvit^ 
standing  that  a  levy  is  first  made,  by  viiiuc  of  an  execution  subsequent^ 
delivered  ;  but  if  a  levy  upon  and  sale  of  personal  property  has  been  naih 
by  virtue  of  the  junior  execution,  befoi*e  an  actual  levy,  by  virtue  of  th 
senior  execution,  the  same  property  shall  not  be  levied  upon  or  sold,  by  n 
tuc  of  the  letter. 

§  1407.  Where  there  are  one  or  more  executions,  and  one  or  more  vii 
rants  of  attachment,  against  the  property  of  the  same  person,  the  rule  pM 
scribed  in  the  last  section  prevails,  in  determining  the  preferences  of  tb 
executions  or  warrants  of  attachment ;  the  defendant  in  the  wammts  fl 
attachment  being,  for  that  purpose,  regarded  as  a  judgment  debtor. 

§  1408.  But  au  execution,  issued  out  of  a  court  not  of  reoortl,  or  a  wai 
rant  of  iittachment,  granted  in  an  action  pending  in  a  court  not  of  rocoH 
if  actually  levied,  has  preference  over  another  execution,  issued  out  of  lUi 
couii,  of  record  or  not  of  record,  which  has  not  been  previously  levied. 

§  1409.  The  title  to  personal  property,  acquired  before  the  actual  lef 
of  an  execution,  by  a  purchast^r  in  good  faith,  and  without  notice  that  tb 
execution  has  been  issued,  is  not  affected  by  an  execution  delivered,  befof 
the  purchase  was  made,  to  an  officer,  to  be  executed. 

§  1410.  [arnd  1877.]  The  officer,  to  whom  an  execution  against  pro| 
erty  is  dcliveiod,  must  levy  upon  current  money  of  the  United  States,  U 
lonj^lng  to  the  judgment  debtor;  and  must  pay  it  over,  as  so  much  mone 
collcoicd,  without  exposing  it  for  sale;  except  that  where  it  cousists  ( 
gold  coin,  he  must  sell  it,  like  other  personal  property  ;  unless  he  is  othe 
wise  directed,  by  an  order  of  a  judge,  or  by  the  judgment  in  the  particuli 
Ciise. 

$?  1411.  [awj'J  1877.]  The  officer,  to  whom  an  execution  against  pro 
eriy  is  dolivcred,  nuist  levy  upon  and  sell,  a  bill,  or  other  evidence  of  del 
belonging  to  the  judgment  debtor,  which  was  issued  by  a  moneyed  cor|)of 
tion  to  circulate  as  money;  or  a  bond  or  other  instrument  for  the  paymc 
of  money,  belonging  to  the  judgment  debtor,  which  was  executed  and  issu 
by  a  govcrninent,  state,  county,  public  officer,  or  municipal  or  other  corp 
ation,  and  is  in  terms  negotiable,  or  j)ayable  to  the  bearer,  or  holder. 

i^  1412.  The  interest  of  the  juilgment  debtor  in  jwjrsonal  projwrty,  at 

jcct  to  levy,  InwfuUy  pledged,  iov  lUe  va\mo\\\  ot  \\\v>\wn^w  vVve  \ei'Iw 

nncv  of  n  voiitmct  or  agreement,  n\av  W  so\v\,  \\\  vW  \ya\\v\s  c\\  \\\*i\\<i\-t 

'if  viruw  of  au  execution   agu'mst   pvovccty.    'VVv<i  ^v^vvAw^iv  vov.  \.\>« 
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■cquires  all  the  right  nnd  interest  of  the  judgment  debtor,  nnd  is  entitlfd  to 
tlie  posfiession  of  tlie  property,  on  complying  witii  tiic  terms  and  eonditidus, 
Upon  which  the  judgment  debtor  could  obtain  possession  thereor.  Ttiis 
•eetioD  does  not  apply  to  property,  of  whicli  the  judgment  debtor  is  un- 
DQDditioDally  entitled  to  the  possession. 

§  1413.  Where  an  officer  has  seized  personal  property  of  a  partnersliip, 
before  or  after  its  dissolution,  upon  n  levy  upon  the  interest  ihcioin  of  a 
pwtner,  made  by  virtue  of  nn  execution  against  his  individual  property,  the 
other  partners,  or  former  partners,  having  an  interest  in  the  property,  or 
Miyof  them,  may,  at  any  time  before  the  sale,  apply  to  a  judge  of  the  court 
or  to  the  county  judge  of  tiie  county,  where  the  seizure  was  made,  upon  an 
tffidMvit,  showing  the  facts,  for  an  order,  directing  the  officer  to  release  the 
property,  and  to  deliver  it  to  the  applicant. 

S  1414.  Upon  such  an  application,  the  applicant  must  give  an  under- 
taking, with  at  least  two  sureties,  approved  by  the  judge,  to  the  effect,  that 
be  will  account  to  the  purchaser,  upon  the  sale  to  be  made  by  virtue  of  the 
BSecQtion,  of  the  interest  of  the  judgment  debtor  in  the  pro|H'rty  seized,  in 
like  manner  as  he  would  be  bound  to  account  to  an  assignee  of  such  an 
interest ;  and  that  he  will  pay  to  the  purchaser  the  balance,  which  may  be 
found  due  upon  the  accounting,  not  ex*  ceding  a  sum,  specified  in  the  under- 
taking, which  must  be  not  less  than  the  value  of  the  interest  of  tlie  judg- 
tnent  debtor,  in  the  property  seized  by  the  slieriff,  as  fixed  by  the  judge. 
rhe  provisions  of  sections  six  hundred  and  ninety-five  and  six  hundred  and 
ninety-six  of  this  act  apply  to  the  proceedings,  taken  as  prescribed  in  this 
ftnd  the  last  section. 

§  1416.  Where  a  warrant  of  attachment  has  been  levied  upon  the  inter- 
est of  a  defendant,  as  a  partner,  in  personal  property  of  a  partnership,  and 
the  attachment  has  been  discharged  as  to  tliat  interest,  as  proscribed  in  sec- 
timis  six  hundred  and  ninety-three  and  six  hiuulred  and  ninety-four  of  this 
act,  a  levy,  by  virtue  of  an  execution  against  his  individual  property,  cannot 
bemade  upon  his  interest  m  the  same  property,  unless  the  warrant  of  at- 
tachment has  been  vacated,  or  annulled. 

§  1416.  Where  personal  property  of  a  partnership  has  been  released, 
^pon  giving  an  undertakhig  as  prescribed  in  the  last  three  sections,  if  the 
Execution,  by  virtue  of  which  the  levy  was  made,  is  set  aside,  or  is  satisfied 
without  a  sale  of  the  interest  levied  upon,  the  untei  taking  enures  to  the 
haiefit  of  each  judgment  crcnlitor  of  the  same  judgment  (iel)tur,  then  having 
IQ  execution  in  the  hands  of  the  same  officer,  or  of  another  (iffii-er,  having 
authority  to  levy  upon  that  interest,  as  if  it  liad  been  given  tu  obtain  a 
Yelease  from  a  seizure,  made  by  virtue  of  such  an  execution. 

§  1417.  Where  personal  property  of  a  partnersiup  has  been  so  released, 
the  interest  of  the  judgment  debtor  therein  may  be  sold  by  the  ollicer  ;  and 
the  purchaser,  upon  the  sale,  acquires  all  that  interest,  as  if  he  was  an 
3s?igiiee  thereof.  If  the  purchase-money  exceeds  the  amount  of  all  ihe  ex- 
ctiitions  and  warrants  of  attachments,  against  the  pr()j)eriy  of  the  same 
judgment  debtor,  of  which  the  officer  has  not  lee,  and  of  the  lawful  io.es  and 
cbai'ges  thei*eon,  the  officer  nnist  pay  the  surplus  into  court,  tor  the  benefit 
of  tlie  judgment  debtor,  or  other  person  entitled  thereto, 

§  1418.  If  personal  property,  levied  upon  as   the   pvvipev\\  ol  \X\o.  Vu\^- 

ment  tiebtor,  Is  claimed,  by  or  in  bvlinlf  of  {moilu'r  person,  as  \us  \wv>\vvivVn, 

tbe oecer  majr,  in  bis  discretion,  empniwl  a  jury  to  try  tV\e  vaVidw.^'  ol  \\\^ 


w 


§  1419.  fam'd  167V.]  If,  bj  lliHr  inquiNition,  the  jnrorg  find  thol  Iht 
pruptTt]-  beluLii^  lu  llie  i^iuiuiniit.  Oiey  iiiukI  iiIho  determine  its  value. 
TliGitupoa  llie  uflii-er  miii'  rciinqilisli  llie  lerv,  uuteas  the  judgmrni  credllot 
givGH  Irim  an  undeitahiug.  witL  at  IcHst  two  auflideat  aui-eriefl,  id  ibeeffeuL 
ilial  Thu  EUrEtiea  will  indemDify  Iiim,  id  hd  ainaunt  therein  speuiGad,  not 
ISBE  Ihin  twii.'e  the  vatue  of  tlie  prapert.v.  le  deleruiiued  bjr  the  jury,  ud 
Wa  hundred  and  fifi.v  duHurs  in  aiiditiun  thcreui,  nguiuBt  all  damnges,  eoM 
flnd  expeiisei',  in  an  nctioii  lo  be  hmuglil  ngxiiisl  tiitn,  by  ihe  tiniiiiam,  bit 
ai>Rigiiee,  or  oihi>r  n-pi'imrDtHiive,  by  ii'HcaB  or  the  levv  upiou,  deteniMii,  w 
sale  of  nay  of  Ihe  properly,  by  rirtue  of  the  eiei'iilioo.'  If  the  underultlnK 
ts  given,  the  ufliver  iqusI  detain  the  pioporty,  ns  belonging  to  the  iudyoMUl 

g  1420.  If  the  property  id  fuuad  to  belong  to  llic  der^ndnnl.  [lie  finilin; 
doeti  not  [irejudlL'e  Ihe  right  of  the  claimanl,  to  hriug  an  action  Id  nsoftr 
the  property  bo  levied  upon,  ur  daiuagee  by  reuiun  of  the  levy,  detenlioa,  or 

g  ).421.  Where  an  action  lo  recover  a  chntlei,  bereafter  levied  upon  \lj 
virtue  of  an  eiecutiDa,  or  n  warrant  of  attai;hTnent,  or  to  recover  liMiff* 
by  rea?ou  of  a  levy  upon,  detention,  or  sale  of  gierijunal  property,  lierentW 
made,  by  virtue  of  an  eietutjun,  or  a  narrant  uf  altudimenl.  ii  broil{|l>l 
Rgiiiiial  an  ulG>^er,  or  against  n  peraon  who  acted  by  hia  votiimind,  orinN 
aiJ,  if  a  bond  or  written  undertaking,  iudetanifying  the  oSiixr  BfpiinM  fh ' 
levy  or  Dlhur  act,  was  given,  in  behalf  of  the  judgment  ureJilnr.  Of  IWI 
pluititiff  in  the  warraut,  belore  the  uctiun  wan  coiniuenced.  thu  pernmo'^ 
pi'i-BonB  who  gave  it,  or  the  survivorB,  if  one  or  moie  are  d&id,  tnflj  "pplj  . 
tu  the  courl,  for  an  nrdci-  to  substitute  the  applioHJilii,  ii»  dcrcndiiola  in  in  j 
ui'tion,  in  place  of  the  officer,  or  of  the  person  so  actinfi  by  his  connnu^  ~ 

%  1*32.  Kotice  uf  the  application  must  be  given  to  the  attorney  for  «A 
party  lu  the  nclion.  It  the  defendant  hati  not  appeiiivd,  notice  miulH 
giien  tu  hiln  porwtiHlly.  If  the  pleadings  do  not  Bufflciently  sliov,  littl  A^ 
case  U  one  ubere  the  Drilei'  niay  be  granted,  the  facts,  with  respect  dMRn 
inuat  be  fhoivii  by  aDidHvit,  or  other  canipet«it  pniof.  The  niotioo  I^P" 
must  L'uijtnin  a  written  conFient,  to  be  made  a  defendant  in  tbescllii^ 
exccntpil  liT  ench  person,  who  execuieil  the  Inalninient  of  indHmniiy,  "t** 
proof,  bv  ^JmdHTlt,  is  furnished,  that  those  wiio  do  not  consent  are  tW^  , 
Eiicli  con^cTit  must  be  nckuuwledged  or  proved,  and  certified,  iti  lilie  miD"  ■ 
HB  a  dci'd  10  be  i'eci}rded  in  the  county,  I 

g  1423.  Upon  granting  the  order,  tlio  court  may,  in  Its  disci4>t<><  • 
require  the  iipplicanls  to  furnish  aiidltiolinl  security  to  the  pluiallS,  inJ"  | 
pay  the  tvaaunalile  enpen^es  of  the  deleiidaol,  aece^arily  incurred  tv^n  ^ 
the  order  is  giiinted ;  oi'  it  may  impose  sueh  other  terms,  for  Ibe  nflUW  i 
of  either  of  the  origiiml  purliev,  as  justice  reuuireB.  I 


of  either  of  the  origiiml  purliev,  as  justice  retji 

§  1424.  If  the  Indemnity,  given  by  the  applicants,  related  In  ■  purl""'.'  | 
Ilia  nroperty,  the  court  may,  In  a  proper  case,  direct,  that  the  ai'lWn  '•  i 
„„-„- into  twoactions;  that  the  app1iciinl»be  liubatiiuted  as  deleml**"] 
Bfiire,  witliout  affecting  the  othei' ;  unU  that  the  conlroveraj  in  eii':tl  trtWl 
^yioiited  lo  that  part  of  the  piopertv,  in  respect  to  which  It  la  M  be  tf"  J 
■fti-j       an. i. .1 — J-   .   "iiilar  tpplii-atiou   maTbeW*-| 

' d  d»iB*; 


y  made,  in  the  act 
1 142S.  If  the  uRi>jer,  or  person  acting  by  his  <.'oriiiii.ind,  or  iii  bis  lU. 
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(  a  defendant,  with  all  the  person.!^  entitled  to  make  an  application, 
f  apply  for  an  order  to  strike  out  his  name,  as  n  defendant,  it  he 
i  as  a  defenJant,  with  one  or  more,  hut  not  all  of  them,  those  who 
made  defendauta,  may  apply  to  be  substituted  as  delendaints  in  his 
[n  either  case,  the  application  is  made  in  the  same  raanner,  and  is 
to  the  Harac  provisions,  as  if  it  was  made  us  prescribed  in  section 
sand  four  hundred  and  twenty-one  of  this  act. 

6.  An  order,  made  as  prescribed  in  the  last  five  sections,  does  not 
i  merits  of  the  cause  of  action,  or  of  the  defence,  except  »o  far  as 
the  controversy  to  particuhtr  proi>erty.  But  if  the  substituted  or 
g  defendants  i-ecover  judgment,  they  are  entitled  to  single  costs 

the  action  is  discontuiued,  or  the  co<nplaint  dismissed,  a  new 
ay  be  brought,  as  if  the  former  action  had  not  been  brought. 

7.  Where  an  action  is  brought,  in  a  case  where  one  or  more  per- 
entitled  to  make  an  applijation,  for  an  order  of  substitution,  as 
d  in  section  one  thousand  tour  hundred  and  twenty  one  of  this  act, 
r,  to  whom  the  instrument  of  indemnity  was  given,  cannot  main- 
ictiou  thereupon,  against  a  person  entitled  to  make,  but  who  has 
,  such  an  application  ;  unless  notice  of  the  commencement  of  the 
ainst  the  oihcer,  or  the  person  acting  by  his  command,  or  in  his 
ven,  before  the  trial  thereof,  or  at  least  ten  days  before  judgment 
t  is  taken  therein,  either  to  the  attorney  whose  name  is  subscribed 
ecution  or  warrant  of  attachment,  or,  personally,  to  the  judgment 
or  to  the  plaintiff  in  the  action  in  whicii  tiie  warrant  of  attachment 
d,  or  to  one  of  the  persons  who  executed  the  instrument  ot  indem- 


J.  Personal  property  must  be  offered  for  sale,  in  such  lots  and  par- 
re  calculated  to  bring  the  highest  price.  Except  where  the  oflicer 
sly  authorized,  by  this  article,  to  sell  property  not  in  his  possession, 
property  shall  not  be  offered  for  sale,  unless  it  is  present,  and 
e  view  of  those  attending  the  sale. 

}.  At  least  six  days'  previous  notice  of  the  time  and  place  of  a 
;rso.ia]  property,  by  virtue  of  an  execution,  must  be  given,  by  post- 
icuously  written  or  printed  notices  thereof,  in  at  least  three  public 
the  town  or  city,  where  the  sale  is  made. 

ARTICLE  THIRD. 

DEMPTION    AND  CONTEYAKCK  OF   ReaL    PROPERTY  ;    RiGHTS  AND  LIA- 
BILITIES OF  Persons  interested. 


what  leasehold  property  this 
irticie  applies. 

al    property    held    in    trust, 
<vben  iiat)le  to  execution, 
aity   of  redemption ;    when 
lot  to  be  9old. 

reel  ion  to  tie  indorsed  on  ex- 
>cntion. 

tice  of  eale  of  real  property  ; 
low  given. 

jperty,  how  described  therein. 
Part  may  be  told. 
naUy  for  itregnlnrity  in  sale. 
nnvr  of  conductiiifi  fiule. 
nff  to  nuUie  duplicate  cer- 
faitea  of  eaJe. 
feate  to  l>e  recorded,  etc 


§  1440.  Title  to  real  property  not   di- 
v('i»tt'd  before  deed. 

1441.  Riglit**  of  holder  of  the  property 

during  intermediate  period. 

1442.  Order  to  prevent  wante  ;    when 

an(i  how  applied  for. 

1443.  Proceedinj^s  to  punish  violation 

of  the  order. 

1444.  Mode  and  extent  of  punishment. 

1445.  How  warninr,  etc.,  j*U|)ersetled. 
1440.  When    and  how  rewV   wo^^tv^^ 

sold  may  he  Todoe.uwja. 

1447.  By  whom  t^ueU  vt;aviiv\\A\o\\  iu\3C3 

^o  made. 

1448.  Siicli     rciiempt'.ou    avoVa-a    \\\Qi 

Kale. 

1449.  When  creditor  may  TC^efcta. 
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S  1150.  What  mim  to  be  paid,  etc,  when  Jadgment  creditor 

ere«lf  tor  redeems.  uish. 

1451.  Bedeinptiuu  by  suother  creditor      $  l^^*  1^.;  as  to  lOortgRge  c: 

troin  a  rodeeiuing  creditor.  1466.  Id.;  as  to  executor  or 
1432.  Id. ;    wlien    0('C4)nu  redeeming  trator. 

creditor  has  the  prior  lieu.  1487.  Offlcere  ro  keep  papei 
1458.  SubMqnent     redemptions     by  iuepeetion  ;  when  tc 

other  craditon*.  1488.  Wtien  rL-demptiou  tak< 

1464.  When  crediiormay  redeem  after  1469.  Certiflcaie  to   be  gt\ 

fifteen  month*.  redemption  made. 

1455u  When  redemption  must  be  made  1470.  Certificate    may    be 

at  HherilTc  office.  edged  and  recorded 

1456.  Oriffinai  purchaser  may  redeem,  1471.  When  and  by  wiiom  o 

when  atHO  a  creditor.  to  be  executed. 

1457.  Creditor  mtiy  redeem  again  nn-  147S.  To  whom  conveyance 

dcr    another     judgment,    or  cM^nted. 

mortgage.  1473.  When  conveyance  mn 

1458.  Bedempcioo  by  persons  entitted  ecntor  oi-  admikiibt 

to  redeem  part.  feet  thereof. 

14S0.  Bedemption  t)y  owners  of  undi-  1474.  Assignment  mu3t  be 
vidua  tflmres.  edged  and  fli^^. 

1460.  Id.;  by  crc'dirors  having  liens  on  1475.  Under-sheriff   or  em 

undivided  Bhares.  act,  if  sheriff  dioa. 

1461.  Bight  to  redeem  not  affected  by  1476.  lI<Miey  mav  be  puid,  e 

agreement.  der-  sheriff,  or  depu 

1462.  To    wliom    money  paid   upon  who  sold  properly. 

redemption.  1477.  Application  of   thit» 

1463.  Certificate    of    satisfaction  re-  c^aie    by   coroner,  i 

quired   to  effect  redemption  specially  appoiuted, 

by  creditor.  14r8.  Id.;  where   coroner  < 

1464.  What    evidence    a    redeeming  appoiuted  dies.  etc. 

§  1430.  The  expression,  "  real  property,"  as  used  in  this  and 
ceeding  article,  includes  leasehold  property,  where  the  lessee  or  bis 
is  possessed,  at  tlie  time  of  the  sale,  of  at  least  five  years  i 
term  of  the  lease,  and  also  of  the  building  or  buildings,  if  au) 
thereupon. 

§  1431.  Real  property,  held  by  one  person,  in  trust  or  for  t 
another,  is  liable  to  levy  and  sale  by  virtue  of  an  execution,  issue 
judgment  recovered  against  the  person,  to  whose  use  it  is  so  iield, 
where  it  is  prescribed  by  law,  that,  by  reason  of  tlie  invalidity  oi  i 
an  estate  vests  in  tlie  beneficiary ;  but  sp<H;ial  provision  is  not  < 
made  by  law,  for  the  mode  of  subjecting  it  to  liis  debts. 

g  1432.  The  judgment  debtor's  equity  of  redemption,  in  real 
mortgaged,  shall  not  be  sold  by  virtue  of  an  execution,  issued  upo 
ment  recovered  for  the  mortgage  debt,  or  any  pairt  thereof. 

§  1433.  Where  an  execution  against  property,  is  issued  upon  a  ji 
specified  in  the  last  section,  to  the  county  where  the  mortgaged  pi 
situated,  the  attorney,  or  other  person  who  subscribes  it,  nius 
thereupon  a  direction  to  the  sheriff,  not  to  levy  it  upon  themoitga« 
erty,  or  any  part  thereof.  The  direction  nmst  brietiy  describe  the  n 
property,  and  refer  to  the  l)ook  and  page,  where  the  mortgage  is 
if  the  execution  is  not  collected  out  of  the  other  property  of  the  ; 
debtor,  the  sheriff  must  return  it  wholly  or  partly  unsaiified,  as' 
requires. 

§  1434.  The  sheriff  who  sells  real  property,  by  virtue  of  an  e 
must  previously  give  public  notice  of  the  time  and  place  of  tli( 
ioJJows ; 

J.  A  written  or  printed  notice  tl\cvoo?  u\v\at  \^c  co\\»\Ac\u>\\An  \\\« 
Ht  least  fortv-two  davs  before  tlie  s;\\e,  \n  vAwoo  v^^^^^  •AAc^i*/v 
3r  cJt^  wbet-e  the  sale   is  to  take  p\ace,  awOi  aYao  m  vVi^vifc  vvxVKv 
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the  town  or  c'ty  wliere  the  property  is  situateil,  if  the  sale  is  to  tiike  place 
B  another  town  or  city. 

2.  A  copy  of  ihe  notice  must  he  publislicdf  at  least  once  in  each  of  the 
lix  weeks,  immediately  preceding  the  sale,  in  u  newspap>r  publishcil  in  liie 
MHinty,  if  thei-e  is  one  ;  or,  if  there  is  none,  in  I  lie  ncw^puper  primed  at 
Albany,  in  which  legal  notices  are  required  to  be  published. 

§  1435.  In  each  notice,  specified  in  the  last  section,  the  real  pmperty 
^  be  sold  must  be  described  with  coiunion  certainty,  by  setting  furth  the 
lame  of  the  township  or  tract,  and  the  number  ot  the  lot,  if  there  is  any,  or 
3T  some  other  appropriate  description.  The  validity  of  u  sale  is  not  afl'citcd 
ay  the  fact,  that  the  property  sold  is  part  only  of  the  property  advcrti&cd  to 
tie  sold. 

S  1436.  A  sheriff  who   sells   real    property,  by  virtue  of  an  execution 
■rithout  having  given  notice  thereof,  as  pi-e.^^cribed  in  the  last  two  M'Ctious, 
BT  otherwise  than  us  prescribed  in  this  chapter,  forfeits  one  tiiousand  dol- 
iars  to  the  party  injured,  in  addition   to  the  damages  which  the  latter  sus- 
tains thereby. 

§  1437.  Where  real  property,  oflFered  for  sale  by  virtue  of  an  execution, 
Doosists  of  two  or  more  known  lots,  tracts,  or  parcels,  each  lot,  tract,  or 
parcel  must  be  separately  exposed  for  sale.  If  a  person  who  is  the  owner 
Df,  or  is  entitled  by  law  to  redeem,  a  distinct  parcel  of  the  pro|)eriy,  ot  any 
Other  description,  requires  that  parcel  to  be  exi>oscd  for  sale  separately, 
fche  sheriff  must  expose  it  accordingly.  No  more  real  property  shall  be 
exposed  for  sale,  than  it  appears  to  be  necessary  to  sell,  in  order  to  saiisty 
the  execution. 

§  1438.  The  sheriff,  who  sells  real  property,  by  virtue  of  an  execution, 
must  make  out,  sub.«cril>e,  and  acknowledge  l>efore  an  officer  authorized  to 
take  the  acknowledgment  of  a  deed,  duplicate  certificates  of  the  sale,  con- 
taining : 

1.  The  name  of  each  purchaser,  and  the  time  when  the  sale  was  made. 

2.  A  particular  description  of  the  property  sold. 

8.  The  price  bid  for  each  dibtinct  piirccl  separately  sold. 
4.  The  whole  consideration  money  paid. 

§  1439.  The  sheriff  must,  within  ten  days  after  the  sale,  file  one  of  the 
duplicate  certificates,  in  the  office  of  the  clerk  of  the  county,  and  deliver 
another  to  the  purchaser.  If  there  are  two  or  more  purchasers,  a  ccriilicate 
5iust  be  delivered  to  each.  The  clerk  must  immediately  record  tlie  ccrtiH- 
^te  in  a  book,  kept  by  him  for  that  purpose,  and  must  index  the  recoi d,  to 
the  name  of  the  judgment  debtor.  His  lees  for  so  doing  must  be  paid  by 
^e  sheriff,  as  part  of  the  expenses  of  the  sale. 

g  1440.  [am'd  1881.1  The  right  and  title  of  the  judgment  debtor  or  of 
^person  holding  under  him  or  deriving  title  through  him  to  real  property 
•aid  by  virtue  of  an  execution  is  not  divcstc«l   by  tiie  sale  until  the  cxpini- 
tioo  of  the  period  within  which  it  can   be  redeemed   as  prescribed  in  this 
Article  and  the  execution  of  the  sheriff's  deed,     i^it  if  the  property  is  not 
Redeemed  and  a  deed  is  executed  in   |)ursuaiice  of  the  sale,  the  grantee  in 
the  deed  is  deemed  to  have  been  vested  with  the  legal  estate  from  the  time 
of  the  sale.     And  if  the  title  of  such  /f/antee  or  his  assigns  \a  ai\^uv\v;^*\  \w 
toy  reason  or  cause  whatsoever  to  be  mill  and  void  in    any  ucViou  Vov   v\\vv\. 
purpose  brought  by  the  judgment  debtor  or  his  assigns,  suc\\   iuv\<;.u\cu\,  ^\\v\\\ 
\are no  force  or  effect  unless  within   tivonty  davrf    after  iho    euu\  o^    s,v\v:\\ 
ilgmeat  the  plaintiff  shall  puy  to  aach  grantee   or  his   ass\gv\a  tW  s.\xw\  o 
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inonej  which  was  paid  upon  the  sale,  with  interect  from  the  tee 
w\hi  iiri  preacrilied  in  this  article,  including  the  costs  and  ezpeiuesf 
dufundant  in  defending  the  action  in  wlii0h  such  judgment  was  rei» 
to  ho  adjusted  by  a  judge  of  the  court  in  which  said  action  is  broagk 
in  the  event  of  plaintiff^s  failure  to  pay  such  purchaBe-money  and  ex 
within  tiio  time  aforeHaid,  said  title  shall  be  valid  in  said  giantee, 
caML>  Biivli  judgment  has  heretofore  been  recovered  and  an  appeal  hi 
taken  therefrom  which  is  now  pending,  and  such  judgment  shall  bea 
on  tinul  upiietl,  the  same  shall  have  no  force  or  effect  unless  withm 
days  alter  iLie  entry  of  judgment  of  affirmance,  the  plaintiff  shall 
Hiu'li  grantee  or  his  assigns  the  sum  of  money  which  was  paid  op 
Halt!,  with  interest  as  aforesaid,  including  the  coats  und  expenses 
(lelendant  ud  aforesuidf  in  prosecuting  any  appeal  from  such  judgme 
in  iliu  event  of  plaintiff's  failure  so  to  do,  said  title  shall  be  valid 
grantee. 

^  1441.  The  person  entitled  to  the  possession  of  real  property, 
virtue  of  an  execution,  as  prescribed  in  the  last  section,  may,  dnr 
periixl  therein  ispeeified,  use  and  enjoy  the  same  as  follows,  withou 
chargeable  with  committing  waste : 

1 .  lie  may  use  and  enjoy  it  in  like  manner,  and  for  the  like  purp 
it  wan  used  and  enjoyed  before  the  sale,  doing  no  permanent  injur 
freehold. 

2.  lie  may  make  necessary  repairs  to  a  building  or  other  erectio 
upon.     But  this  subdiviiiion  does  not  permit  an  alteration  in  the 
structure  of  the  building  or  other  erection. 

H.  He  may  use  and  improve  the  land,  in  the  ordinary  course  of  husl 
but  lie  is  not  entitled  to  a  crop,  growing  thereon,  at  the  expiratioi 
period  of  ivdetnption. 

4.  ill!  may  apply  any  wood  or  timber  on  the  land  to  the  nccessnr 
ation  of  a  lence,  building  or  other  erection,  which  wns  thereupon 
liiix;  of  the  sale. 

r>.  If  ho  actually  occupies  the  land  sold,  he  may  take  necessary  i 
tlu'ietrom  for  use  in  his  household. 

^  1442.  If,  at  any  time  during  the  period  allowed  for  redcropt 
judgment  debtor,  or  any  other  person  in  possession  of  the  propei 
commits,  or  threatens  to  commit,  or  makes  preparations  for  com 
waste  thereupon,  the  supreme  court,  or  any  justice  thereof,  wit 
judieial  <iistriot,  or  the  county  judge  of  the  county,  in  which  the  pro] 
any  |>art  tlier(>of,  is  situated,  may,  upon  the  application  of  the  pure! 
his  assignee,  or  the  agent  or  attorney,  of  either,  and  proof,  by  atfi< 
tlitt  fiicts,  grant,  without  notice,  an  order,  restraining  the  wmng-dt 
coiuniitujig  waste  u|)oi\  the  property. 

^  1443.  If  the  poiscm,  against  whom  such  an  order  is  granted, 
waste  in  violation  thereof,  after  the  service  upon  him  of  the  ordei 
copy  of  the  ailidavit  upon  which  it  was  granted,  the  court,  or  judj 
proof,  tjy  alKdavit,  of  the  facts,  may  grant  an  order,  requiring  him 
cu.se,  at  a  time  and  place  therein  specified,  why  he  should  not  be  | 
for  a  contempt. 

g  1444.  If,  upon  the  return  of  the  order  to  show  cause,  it  satis 
appears,  that  the  person,  required  to  sliow  cause,  has  violated  th 
ouler,  the  court  or  juilge  may  either  pimish  him,  as  prescribed  by 
the  pun'shment  of  a  contempt  of  a  court  of  record,  other  than  a 
i'uj)temj>t;  or  may  grant  a  warrant,  directed  to  the  sheriff  of  tb( 
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re^llni;  llie  former  order,  nad  {be  .vialntioii  therenr.  niid  commnnditig  flia 
sleriir  to  uoiHmil  llic  wroiis  iliiBr  Do  dwe  coiiliDe.Ticnt,  for  ii  lenii  npcdfteiJ 
thmiii,  iiut  tnuie  tlian  uuu  71-iir.*  A  pei'soii  ibus  (.'umiDiUcd  cnunot  ba 
i^llled  10  Ihu  litiertio^  of  the  jhiI. 

g  1446.  The  vrarrnni  nn;  be  Buperseded,  niid  (he  prisoner  diEcliarged, 
b;  (II  unJei',  in  [)i«  diacrctton  oF  iha  oourL  ur  juil^  UMnuiUunH  hini,  upon 
hU uevubog,  tu  Lhe  pei-soa  n liu  applwd  for  ibii  Wiirniiiti  iin  UndeituliiiiK.  in 
■t  tma  fited,  und  with  iamiea  appruved,  bj  tIiei:Durc  or  juJgp,  tu  tbu  ul^t, 
Itnihe  vill  pay  iinv  jiidgmuut,  whiefa  the  applicuit,  or  liia  oinigiice,  or 
wlwr  veprOTeiiliiiire.  inuy  remver  against  him.  b.v  nwBoai  u/  miy  war'' 
tuluraai- ttieieuftei'  ['ummiLied  uii  ilie  piopel'tj;  mid  upon  hiii  pHjii .. 
■uqiUcMit,  lor  tht)  cosia  >ad  cipeusea  uf  tlie  proL'eedllig^  a  sum,  Hxed  by 
turourt  or  i'ldge. 

1 1446.  Within  one  jeir  arter  (be  eule  of  real  prapertv,  hy  lirtuc  of  ai 
euouiuii,  II  piK-aon,  upeiafieii  in  iha  next  aettiiiu,  miiy  I'edaam  it,  bj  piivinj 
Utiu!  puKhnimr.  hi*  execiitoi'.  mliniiiisti'ator.  or  ttdsiicaee,  or  tu  the  iilieriD 
UK*  made  tlio  uili?,  for  the  ubu  of  llie  persuii  ao  enlilled  ttiereto,  tbe  sum  u 
Bonej'  whiub  iviia  paid  upon  the  aule,  with  iuteitai  f  roui  ijie  time  of  the 
xle,  It  iha  rule  of  ten  |ier  i:entuni  a  year. 

g  1447.  Tht  I'edemplion  ppedfiwi  In  tii.^ 
bj  llie  judmneiit  dedior,  nhuif  )ii'hr  mi.i  ti 

the  properly  proposed  lo  be  reiiefmcd  ;  or, _ . , 

jlfcwuaud  four  hmidreil  ami  flriy-efshl  or  mm  ihous.ind  tour  hunJi'ud  and 
Btlj-nioe  or  Ibia  net,  to  a  portion  tliereof. 

$  1448.  Upon  payment  l»in<[  made,  by  u  penwti  enlir1<.il  Lo  n.-deem  i 
V^rly,  KB  preaorlbed  in  tlie  last  two  settions,  tlio  ^<ale  of  the  property 
foiwd,  and  the  i.tir(iGcatea  of  the  rale  na  far  na  tliey  rehtte  tlierelo,  beco 
Mil  ami  void. 

1 1449.  Real  properly,  sold  by  virtue  ot  iin  eiecullon.  utiich  remai 
U  tiie  eipiraliuu  oF  one  year  aFter  the  safe,  unredei^med  by  the  person 
,  (mOMcilitled  to  I'edeem  it,  a«  prescrllwd  in  the  last  three  sei:lions,  n..., 
hndsaned,  within  three  moniha  uftur  the  expiratioti  ot  ilie  year,  by  iha 
MMora  specified,  and  upon  the  tevina  and  in  the  miuuer  preauribeii,  in  the 
Mltvitig  seetioiis  of  this  artiile. 
§14G0.  lu  a  cme  apetifieil  in  the  last  section,  &  ereditor, 

•W  name,  or  aa  executor,  administrator,   asBignee,  trustee,  . „ 

*j>UlgDieu(  renderinJ,  or  a  mortgage  duly  rcvorded,  ut  nuy  time  before  the 
<t|inlion  of  GFteen  months  troui  the  time  of  the  snie,  which  19  11  lien  upon 
iJklNtl  property  sold,  may  redeem   thiit  property,  by  payinc;  the  ^um  o[ 

r,  Whiuh  waa  paid   uputi  the  snic  IhcreoF,  wilh   interest  at   tbe 

pa-  centum  h  year  from  the  lime  oF  the  aiile.  and  exeuuling  11 

Vf  aatJefaeLiou,  as  preeerlbed  iu  set-tion  onu  ibousanJ  Four  hundred 

■injr-thrce  oF  the  set. 

41^^-  Where  a  creditor  hna  redeemed   reid  properly.  «a  preacrilied  i 

M>  Wt  avetion,  anj  other  eredilor,  who  luiglit   huve  redeemed  it  Imm  ii. 

[Mnhuct,  aa  therein  prescribed,  may   redeem  it  From  the  Qrnt  redeemin 

IWltor,  MS  Follows : 

'  I.  He  niU!iI  reimburse  lo  the  firsi  redeeming  creditor,  his  pxeculor,  ni 
Miailtrator,  or  Bssignee,  the  sum  paid  by  lilui  tu  redeem  the  proporty,  wil 
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interest  at  tho  rate  of  seven  per  centum  a  year,  from  the  time  of  hisf^^ 
dempt  11)11. 

2.  lie  must  execute  a  certificate  of  satisfaction,  relating  to  his  j/ai^\ 
ment  or  mortgage,  in  like  manner  as  the  tirat  redeeming  creditor  wi«n*i 
quired  to  do. 

!{.  If  the  judgmf*nt  or  mortgage,  by  virtue  of  which  the  firat  credit 
redeemed,  is  prior  to  the  judgment  or  mortgage  of  tiie  second  creditor,  thil 
tk'eond  creditor  nmst  also  pay  to  the  fii*st  creditor,  the  sum  specified  in  the 
eertitieate  of  satisfaction,  executed  by  iiim  upon  his  redemption,  with  intaN-i 
est  at  tlie  rate  of  seven  per  centum  a  year,  from  the  time  of  his  redemptioa  ;'| 
nnloss  tlie  fii>t  redeeming  creditor's  judgment,  or  mortgage  had  coMd,! 
when  he  redeemed,  to  be  a  iien  as  against  the  second  redeeming  creditor;^ 
in  wWu'h  case,  tliu  latter  need  not  pay  any  part  of  the  sum,  specified  intktJ 
eertitieate. 

§  1452.  Where  the  lien  of  the  second  redeeming  creditor's  judgment 
mortgiige,    is   ])rior   to  that   of    tho   first   redeeming  creditor's    juti^^oMit 
or  niortgi:ge.  so  that  the  former  redeems,  without  (Miying  the  sum,  specified 
in  the  hitter's  certificate  of  satisfaction,  the  latter  may,  without  execating 
another  eertlHcatc  of  satisfaction,  again  i^deem  from  the  former,  or  fitWi 
any  subsequent  redeeming  creditor,  in  a  case,  where  he  would  have  been  i 
eiitiiled  to  redeem,  if  his  first  certificate  had  not  been  executed;  and  he  hil,( , 
the  same  rights,  with  respect  to  any  creditor  redeeming  from  him,  as  if  hil  j 
lirst  certificate  had  been  executed,  when  he  made  his  second  redemption.     , 

§  1453.  A  third  or  other  creditor,  who  might  have  redeemed,  as  pr^  ' 
scrihi'd  in  the  last  four  sections,  may  redeem  from  the  second  or  any  oilMr  i 
creditor,  who  has  redeemed,  in  the  manner,  and  upon  the  terms  and  ooo-  T 
di lions,  prescribed  in  the  hist  two  sections.  ! 

g  1454.  A  creditor,  who  might  have  redeemed  within   fifteen  moDthi 

after  tlie  sale,  as  |)rescribed  in  the  last  lour  sections,  may  redeem  from  any  '^ 

other  redeeming  creditor,  although  the  fifteen  months  have  elapsf^d ;  pro-  •; 

vidi'd,  that  he  tlius  redeems  within  twenty-four  hours  after  the  last  previoul  \ 

reilemption.  ■' 

^  1455.  A  redemption,  made  by  a  creditor,  on  or  after  the  last  day  of  ,; 
the  lifttvn  months,  must  be  uuule  at  the  sherilF's  olfice  of  the  county.    The    ■ 
she'iiir,  or  his  under-sheriir,  or  a  de|>uty-sheriff,  in  his  behalf,  must  attend 
at  the  sherilV's  ollice,  for   that    purpose,  on  the   hist  day  of   the  fifteen 
ii:onlhs,  and  on  each  day  thereafter,  in  which  a  redemption  can  be  made, 
during  the  time  when  the  sherilf's  office  is  required  by  law  to  be  kept  opeu. 
In  the  absence  of   the  sheriff,  the  redemption  may  be  made,  by  paying  the 
necessary  nionev,  and   delivering  the  necessary  papers,  to  tho  under-.-tberiff, 
or  to  any  deputy-sJierifT,  j)resent  at  the  sluMilf's  office.     If  the  term  of  office 
of  theshenlf,  who  made  the  sale,  has  expired,  and  he,  or  his  under-S(Iieriff| 
or  a  <lej»uty-sherifT  authori/A'd,  in  his  behalf,  to  receive  the  necessary  money 
ami  the  necessary  papers,  is  not  present,  the  money  may  be  paid,  and  the 
papers  niav  be  delivered,  to  the  sheriff  then  in  office,  or  to  the  under-sheriff 
or  a  dei)uty-s!ierifF  of  the  latter. 

§  1456.  If  the  purchaser,  at  the  executi(m  sale,  of  property,  which  can 
be  red<'eine(l  by  a  creditor,  as  prescribed  in  this  article,  is  also  a  creditor  of 
the  jui^gnient  debtor,  and  as  such  could  redeem  from  a  purchaser,  or  a  r&> 
deeming  creditor,  he  may  avail  hiin.self  of  his  judgment  or  mortgage,  to 
revieem  from  any  other  redeeming  creilitor. 

^  J437,  The  judgment  creditor,  by  virtue  ot  >N\io^e  «ix^\xv\v>w  xtiol  !^rop^ 
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did,  cannoi  avail  bimaclf  of  the  judgment,  upon  wbich  tlM 
i88ued,  to  red«em  the  property;  nor,  except  as  otherwiM 
ibed  io  thi8  article,  can  a  creditor,  who  has  once  redeemed, 
'  the  same  judgment  or  mortgage,  to  redeem  again.  But  ii 
ler  judgment  or  mortgage,  which  would  entitle  him  to  redeem, 
mt«elf  thereof  for  that  purpose,  in  the  same  manner  and  on 
,  as  any  other  creditor. 

ere  a  person,  who  has  an  absolute  title  to«  or  a  judgment  or 
h  is  a  lien  upon,  a  distinct  parcel  only  of  the  real  property, 
of  an  execution,  would  be  authorized,  by  this  article,  to 
Derty,  if  his  title  or  lien  extended  to  the  whole,  lie  may  re- 
irchaser,  the  entire  property  sold,  or  from  a  prior  redeeming 
tire  prof^erty  redeeined  by  that  credits ;  except  that  if  his 
3nds  to  a  distinct  parcel  only  of  one  or  more  parts  of  the 
were  separately  sold,  he  can  redeem,  from  a  purchaser,  only 
irts  thus   separately  sold,  in  which   bis  distmct   parcel   is 

lere  two  or  more  persons  own  undivided  shares,  as  joint  ten- 
nts  in  common,  in  real  property,  sold  by  virtue  of  an  execu- 
linet  parcel  thereof ,  which  has  been  separately  sold  ;  each  of 
•m,  from  the  pnrehaser,  as  prescribed  in  sections  one  thou- 
red  and  forty-six  and  one  thousand  four  hundred  and  forty- 
t,  the  share  or  interest  belonging  to  him,  by  paying  a  part 
e  money,  bid  for  the  property,  or  for  that  distinct  parcel 
;  the  same  proportion  to  the  whole  ns  the  share  of  interest, 
redeemed,  bears  to  the  property,  or  distinct  parcel  separately 
it  is  a  part ;  together  with  interest  on  the  sum  so  paid,  from 
sale,  at  the  rate  of  ten  per  centum  a  year. 

ere  the  judgment  or  mortgage  of  a  creditor,  entitled  to 
upon  an  undivided  share,  specified  in  the  last  section,  he  may 
purchaser,  that  undivided  share,  by  paying  him  the  same 
tlie  purchase  money,  which  the  owner  must  have  paid  to 
escribed  in  t!ie  last  section  ;  or  he  may  redeem,  from  a  prior 
iter,  the  entii*e  property  redeemed  by  the  latter,  with  like 
c  same  manner  as  if  his  lien  attached  to  the  whole. 

sheriff,  the  purchaser,  the  judgment  creditor  or  a  redeeming 
.,  by  his  agreement  or  other  act,  in  any  manner  impair  or 
ght  of  any  other  person  to  redeem,  as  prescribed  in  this 

money  required  to  be  paid  by  a  creditor,  in  order  to  effect 
'  real  property,  as  prescribed  in  this  article,  may  be  paid  to 
r  creditor,  from  whom  the  property  is  to  be  redeemed,  his 
listrator  or  assignee ;  or  it  mav  be  paid,  for  the  use  of  the 
cd  thereto,  to  the  slieriff  who  made  the  sale. 

certificate  of  satisfaction,  i*cquircd  to  be  executed  by  a  cred- 

cffcct  a  rcdcniplion  ol  real  i)ioj)orty,  must  be  acknowledged 

certified,  in   like  maiiiicr  as  a  deed  to   be  recorded   in  the 

Icscribo,  with  reasonable  ceitaiuty,  the  judgment  or  mort- 

ch   he   i-cdecins,  and  spceity  the  sum  due  thereupon  ;  and 

the  lYKlcmption  satisKos  tJ)e  juciginent  or  raovtgixge,  Vu  iwY^ 

amou;^^     Jt  /mist  bo  tiled  in  the  county  clevk'^  ot^ce^,  aA.  o« 

tvJiou  the  woiwy  U  paid  to  effect  the  redenxptiou.  uxi\s«A  ^.Vv^ 


interest  ut  Iho  rate  of  eeven  jiercuntum  a  jear,  rram  the  timi 

'i.  He  must  cieuulc  a  uerlifiva 
mciit  ur  inungage,  in  likis  maniieL' 
quireiJ  to  du. 

X.  If  the  jadpnn'nt  or  mortgiige,  by  virtue  of  wliieli  the  &13C  creditor 
redeemed,  \f  pvior  to  tbe  judgntenl  or  mortguge  oF  Ihu  seuund  uredil«r,  Ibe 
seiKiud  creditor  must  bIbu  pa;  to  tbe  Grsi  eredilor.  llie  pum  apucilied  in  ilia 
certiGoate  uf  eatisfiiftion,  executed  by  Itita  upua  liis  ndompltoti,  willi  inlM- 
est  St  the  rate  of  seven  per  ooDiutu  n^reur,  from  thuUinearhi^redeniptiM; 
unless  tbe  Arat  redeeming  creditor's  judgmerit,  or  mortgajte  liad  utttei, 
when  he  redeemed,  lo  bo  n  lien  a»  agHiDet  the  ecuoud  redet^miug  cmliMr; 
in  nliicb  case,  the  latter  need  nut  pay  lay  purt  of  tbe  sum.  Specified  in  lU 
certifioate. 

g  1463.  Where  tlie  lien  of  the  second  redeeming  creditor's  judgment  ir 
mui-tgnge,  is  pi'iur  to  that  of  the  first  reJeeiuiiig  credilor'a  judgmaol 
or  niortKEge,  so  tliat  tbe  furiner  redeems,  without  {uying  the  huui,  epecilM 
in  the  lattei''a  certificate  of  naiisrui'tiun,  the  latter  niny,  witltout  eieuuling 
DDOther  certificate  uf  sstiii faction,  Hgaiu  redeem  frum  the  furiner.  or  frm 
any  eubactiuent  redeeming  creditor,  in  u  case,  nUere  be  would  have  beeu 
entitled  lo  red<«tn,  If  his  tlrst  certiGcslc  hud  not  been  exeinited;  and  he  hit 
the  same  riglita,  vith  i-eapact  to  iinj  creditor  redeeming  from  him,  aa  if  hit  , 
Srst  certifiuate  bad  been  executed,  when  lie  mnde  his  aecuud  rcdemptioa. 

g  1453.  A  third  or  otber  creditor,  who  might  have  redeemed,  us  pK-  j 
scribed  ia  the  last  four  sections,  itiay  redeem  from  the  second  or  any  ulhK  j 
creditor,  who  lm»  redeemed,  in  the  manner,  and  upon  the  ternia  and  a*  ' 
dlliuns,  prescribed  in  the  tdsl  two  sectiuiia, 

%  1464.  A  creditor,  who  might  have  redeemed  n-ithtn  fifteen  nwntlM 
after  the  sale,  as  pi'cacribed  in  the  laat  four  sectluns,  may  i-cdeem  froru  Uf 
other  redeeming  treditor,  although  the  fifteen  months  have  ulapw^  ;  pi* 
Tidlrd,  that  he  thus  redoenis  nithiu  twenty-four  hours  after  the  loatprevloni 
redemption. 

@  1465.  A  redemption,  made  by  a  creditor,  on  oi  after  tbe  Usi  di;  «( . 
the  tiflfen  months,  must  be  made  at  ibe  sberiif' a  olEce  of  tite  cuuiitT.  Ttei 
Blieiifl,  or  hid  nndcr-sheTiJf,  or  a  depuiy.shcriff.  in  hid  behalf,  must  tWOi 
at  the  Hheriff's  olRce,  for  that  puipose,  on  the  last  day  of  the  ((«<• 
months,  and  on  each  day  thereafter,  in  which  a  redemption  can  be  ituuh, 
during  the  tllne  when  the  sheriff's  offiL«  is  rciguired  by  bin  to  be  hept  atM 
In  the  absence  of  the  aberiff,  tbe  redem|iiion  may  be  made,  by  pajiii|[dl'' 
neucaiiary  juoner,  and  delivering  the  iieccsEiMry  papers,  to  the  under-TibMlIt 
ur  to  any  deputy-f  iieriff,  present  at  tbe  abeiirf's  office.  If  the  term  uf  tA* 
of  the  sheriff,  who  made  the  sale,  has  eiipii'ed,  and  he.  or  bis  under-sherlfij 
or  a  deputy -sberifl  authorized,  in  Ilia  behiilf,  tu  receive  tlie  necessary  moDtT 
and  the  necessary  papera,  is  not  present,  tbe  money  may  he  paid,  and  UJ- 

pers  nuiy  be  delivered,  to  the  sheriff  then  in  ofBce,  or  to  tbe  under-shelH 
a  deputy-aherifT  of  the  latter. 

jf  1466.  If  the  purchaser,  at  tlie  execution  sale,  of  properly,  ithlch  Nl 

Mdeemed  by  a  creditor,  an  preacribcd  in  this  article,  is  also  a  crediiot  ^ 

Hwjgment  debtor,  and  ns  such  could  redeem  from  a  purcbaiier,  oral^ 
Bg  creditor,  he  may  avail  himaelf  of  bia  judgmeui  or   u.ortgnge, » 
ji  from  any  other  rcJeeming  creditor. 
tS7.  Tfiejudgiacnicreiliiov,\)5'i\tVi«oV  w\hk«  elocution  real  pnv 
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7.  The  sheriff  t4>  whom  one  or  more  papers,  specified  in  the  iMt 
jona,  ure  delivered,  must  l(eep  tlieiii  open,  ut  all  reasonable  times 
:ic  period  allowed  for  redemption,  to  the  inspection  of  all  perboiis 
(i.  He  must  have  all  thot>e  papers  at  the  sheriff's  ottiee,  at  the 
len  he  is  required  to  attend  thereat,  for  the  purpose  of  enabling 

to  redeem,  as  prescribed  by  law ;  and  he  must  tile  them  in  the 
lerk's  office,  wiihin  three  days  after  the  execution  of  the  deed. 

8.  A  redemption  by  a  creditor  is  effected,  only  when  he  has  paid 
oney  required  to  be  paid,  and  filed  or  delivered  all  the  papers,  re- 
)  be  tiled  or  delivered,  as  prescribed  in  this  article ;  and  a  waiver 

those  requirements  is  void,  as  against  a  person  who  is  entitled 
ntly  to  redeem.  Where  a  ledemption  is  thus  effected,  it  vests  in 
iming  creditor  all  the  right,  title  and  interest,  which  the  purchaser 
by  the  sale. 

9.  Where  a  redemption  is  made,  as  prescribed  in  this  article,  the 
other  person,  to  whom  money  is  paid,  or  a  paper  is?  delivered,  for 

yee  of  effecting  the  redemption,  must  execute  and  deliver,  to  .the 
tying  the  money  or  delivering  the  paper,  a  certificate,  stating  all 
which  transpired  before  him,  with  respect  to  the  redemption. 

3.  Such  a  certiticHte  may  be  acknowledged  or  proved,  and  certified, 
anner  as  a  deed  to  be  recorded  in  the  county  where  the  fuoperty  is 
The  recording  thereof,  in  the  office  of  the  clerk  or  register  of 
ity,  in  the  book  for  recording  deeds,  has  the  same  effect,  as  aigainst 
nt  purchasers  and  incumbrancers,  as  the  recording  of  a  cunvey- 

L.  Immediately  after  the  expiration  of  fifteen  months  from  the  time  ■ 
except  where  a  redemption  has  been  made  on  the  last  day  ol  the 
lonths,  and,  in  that  case,  immediately  after  the  expiration  of 
•ur  hours  from  the  last  redemption ;  the  sheriff,  who  made  the  sale, 
cute  the  proper  deed  or  deeds,  in  order  (o  convey  to  the  person  or 
ntitled  thereto,  the  part  or  parts  of  the  property  sold,  which  have 
redeemed  by  the  judgment  debtor,  his  heir,  devisee,  or  assignee. 
conveys  to  the  grantee  therein  the  right,  title,  and  interest,  which 
I  by  the  sheriff. 

2.  If  any  part  of  the  property  remains  unredeemed  by  a  creditor, 
e  conveyed,  by  the  sheriff,  lo  the  purchaser  upon  the  sale,  except 
e  certificate  of  sale  has  been  assigned  ;  in  which  case,  it  must  be 

to  the  last  assignee.  Any  part  or  parts  of  the  property  sold, 
ve  been  rendered  l redeemed]  by  a  creditor,  must  be  conveyed  by 
ff,  to  the  last  redecminii,  creditor,  except  where  he  lias  assigned  the 
i  of  redemption,  or  has  executed  any  other  assignment  of  iiis  right, 

interest  in  the  property  redeemed  by  him ;  in  which  case,  it  must 
yed  to  the  last  assignee. 

3.  Where  a  person,  entitled  to  a  deed,  dies  before  the  delivery  of 
the  sheriff  must  execute  and  deliver  the  deed  to  his  ex<H:uior  or 

rator.  The  pioperty  so  conveyed  must  be  held,  in  trust  lor  the  use 
irs  or  devisees  of  the  decedent,  subject  to  the  dower  of  his  widow, 
8  one ;  but  it  may  be  sold,  in  a  proper  case,  tor  the  payment  of  his 
the  same  n^uuner  as  land,  whereof  iie  died  seized. 

4.  Ikfore  an  assignee,  or  his  executor  or  administratov,  \a  etv\A\\«i^ 
I,  as  prescribeJ  in  the  Inst  twa  sections,  each  uss\j2;uK\eut,  xnuvi^it 

9 deeiJ ucJiUdotis^  mvtU,  be.acUnowied^ed  or  proved,  wud  ceiU^Q^ 
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in  like  manner  as  a  deed  to  be  recorded  in  the  coanty  where  the  prapei^i 
situated,  and  must  be  tileti  in  the  office  of  tlio  clerk  of  that  county. 

§  1475.  Where  a  sheriff  dies,  is  removed  from  office,  or  becomes 
wise  disqualified  to  act,  iit  any  time  after  making  a  sale  of  real  property,! 
virtue  of  an  exei'ntion,  the  property,  or  a  distinct  parcel  thereof, 
redeenied.  hy  payin;;  the  necessary  money,  and    delivering  the  m 
papers,  to  his  under-sheriff,  who  must  also  execute  and  deliver  the  pi 
deed  or  deeils  of  property,  not  redeemed  by  the  jndgment  debtor,  hifl 
devisee,  or  p^rantce.     If  the  under-sheriff  also  dies,  is  removed  fron 
or  IxHoines  otherwise  disqualified  to  act,  the  pr<>{)erty  may  be  redeemed, 
payint;  the  necessary  money,  and  delivering  the  necessarv  papers,  tu 
slxM-ifT's  suei'essor  in   office,  who  must  also  execute  and  deliver  the 
deed  or  detMis.     The  under-sheriff  or  the  sheriff's  successor,  as  the  cttt^ 
(|uires,  possesses  all  the  powers,  and  is  subject  to  all  the  duties  and 
ties  ol  the  sheriff  who  made  the  sale,  touchin;;  the  redemption  and  idhi 
Huce  of  |)n>perty  sold,  and  the  proceedings  relating  thereto:  and  each 
vision  of  law,  regulating  those  proceedings,  and  applicable  to  the 
who  made  the  sale,  is  applicable  to  his  under-sheriff  or  successor. 
section  applies  where  a  'sale  was  made,  either  before  or  after  this  act 
effeet. 

§  1476.  Where  real  property  is  sold,  by  virtue  of  an  execution,  by 
uiider-slioriff,  or  a  deputy-sheriff,  iu  liehalf  of  the  sheriff,  money  requindj 
be  paid,  or  a  paper  required  to  be  delivered,  to  the  sheriff,  in  order  to 
a  n>(lemption,  as  prescribed  in  this  article,  at  any  time  before  the  Urti 
of  the  fifteen  months  from  the  time  of  the  s;iie,  may  l>c  paid  or  deli^ 
eithtr  to  the  sheriff,  or  to  the  under-sheriff  or  deputy-sheriff,  who  made 
sale. 

^  1477.  Where  real  property  is  sold,  by  virtue  of  an   execution,  by^ 
person  spocially  appointed  by  the  court,  as  prescribed   in   section  one 
sand  t!uce  hun(lre<l  and  sixty-two  or  section  one  thousand   three  hui 
and  ei^lilyei«iht  of  this  act,  it  may  be  redeemuf,  as  prescribed  in  thii 
ti<'le,  as  if  it  lia<I  been  sold  by  the  sheriff,  except  as  follows: 

1.  Money,  required  lo  l>e  paid,  or  a  paper,  required  to  Imj  delivered,1 
the  sheriff.  In  order  to  eifeit  a  re<loniption,  as  prescribed  in  this  artk'le,! 
any  lime  before  the  la>t  day  of  the  fifteen  months  from  the  time  of  I 
sale,  must  be  paid  to  the  officer  who  ma<ie  the  sale;  unless  the 
entitle*!  to  rede-jm,  his  »j»etit  or  attoriicy,  files  with  the  clerk  of  the 
with  the  paper  or  papers  retpiin'd  to  l)e  filed,  or  to  \h}  delivered  to  the  si 
for  the  purpose  ol  effecting  the  redeni[)tion,  his  affidavit,  to  the  effect, 
the  otli«-er  is  dead  ;  or  has  been  reinoveci ;  or,  where  he  is  a  con>ner, 
he  is  no  lon«!;er  in  otfiee ;  or  that  after  diligent  search,  the  aftiant  has 
unahle  to  tind  him  within  the  county;  in  which  case,  the  money  may^ 
paid  into  court,  by  paying  it  to  the  county  tivasurer,  to  the  crcilit  of  ^ 
cause,  with  like  effect,  as  where  it  is  paid  to  the  sheriff,  after  a  sale  by  "* 
latter. 

2.  The  in-ovisions  of  scctiim  one  thousand  four  hundred  and  fiftv-flT«'* 
this  act,  a|)ply  to  a  ledeniption,  upon  a  sale  nnuie  as  prescribed  in  tlii*^ 
tion  ;  and  the  oflicer.  who  sold  the  propj'rty.  nnist  attend,  as  the  sheriff 
therein  re(|nireil  to  attend.  If  he  is  iiot  piesent.  the  riHlempti<m  may  , 
elTecteii,  as  pie>crilKMl  in  that  section,  for  re4iein|)ti(»n  in  a  ease,  wliew  * 
term  ol  ol'ict*  ot  the  sheriff,  ^^llo  ina<lc  the  ssile,  I. as  expircil. 

^^  l41Q.  Itf  wht'U  the  pernKl  (or  redempt:(m  expire**,  a  conmer.  oraf^ 
sun  spiTJJiJh  upiMiiutvd  by  iiw  court,  «;\vo  Ua*  ^ioVOl  vcvA  vv^ystv^,^" 
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cecutioD,  is  dead,  or  lias  been  remored,  or,  in  the  case  of  a  coroner, 
no  longer  in  office,  the  court  mui^t,  upon  t lie  application  of  a  |>erBon 
to  a  deed,  appoint  a  person,  to  execute  tlie  deed  accotumgly. 

ARTICLE  IV. 

ss  FOR   Failure   or  Titlk   to    Rkal  Propkrtt   bold  and  to  en- 
force  (,\)NTRIBtJTION. 

Hien  evicted   purchaser   may  f  1483.  Id.;  when  part  owner  redeems. 

recover  pnrchaKe -money.  14tt8.  Order  of  con lrll)Ution. 

k>medy   of  Judgment  creditor  1484.  Contriburlon,   how  enforced  by 

thereupon.  meant*  of  originttl  judgment, 

kmlributiou  between  ovruere  of  1485.  HequicltOH  to  preMsrve  the  lien. 

real  property.  148(5.  Entry  upon  tlie  docket. 

f9.  'file  purchaser  of  real  property,  sold  by  virtue  of  an  execution 
devisee,  grantee,  or  assignee,  who  is  evicted  from  the  po6si'.*>'8iou 
or  a$;ainst  whom  judgment  m  rendered,  in  an  action  to  recover  the 
ay  recover  the  purchase-money,  witli  interest,  from  the  person  for 
»enefit  the  property  was  sold,  where  the  judgment  was  rendered,  or 
ion  occurred,  in  consequence,  either : 
any  irre^ulaiity  in  the  procee<linj^  (X)ncerning  the  sale ;  or 
the  judgment,  upon  whh-h  the  execution  was  issued  being  vacated 
ied,  or  set  aside  for  irregularity,  or  error  in  fact. 

to.  Where  final  judgment  is  rendered,  against  the  defendant,  in  an 
pecified  in  subdivision  first  of  the  last  section,  the  judgment,  by 
'  which  the  sale  was  made,  remains,  in  his  favor,  valid  and  effectual 
Lhe  judgment  debtor  therein,  his  executor,  administrator,  lieir  or 
for  the  purpose  of  collecting  the  sum  paid  <m  the  sale,  with  inter- 
i  may  accordingly  hare  a  further  execution  ufjon  that  judgment ; 
execution  does  not  affect  a  purchaser  in  good  faith,  or  an  incnm- 
by  mortgage,  judgment  or  otherwise,  whose  title  or  whose  incuni- 
A;crued  before  the  acttwl  levy  thereof. 

11.  Where  the  real  property  of  1  wo  or  more  persons  is  liable  to 
.  judgment,  and  the  whole  of  the  judgment,  or  more  than  a  due 
on  thereof,  has  been  collected,  by  a  sale  of  the  real  pro[x'rty  of  one 
of  them,  by  virtue  of  an  execution  issued  upou  the  judgment ;  the 
BO  aggrieved,  or  bis  executoi'  or  administrator,  may  maintain  an 
o  compel  a  just  and  equal  contribution  by  all  the  persons,  whose 
perty  ought  to  contribute  as  prescribed  in  tlie  next  section  but  one. 

12.  Where  the  heir,  devisee,  or  grantee,  of  a  judgment  debtor,  hav- 
ibsolute  title  to  a  distinct  parcel  of  real  property,  sold  by  virtue  of 
ation,  redeems,  at)  prescribed  in  section  one  thousand  four  hundred 
y-eight  of  this  act,  the  property  sold,  or  any  part  or  parts  thereof 
eW  sold,  which  include  his  property  ;  he  may,  in  like  manner  main- 
action,  to  compel  a  just  and  equal   contribution  by  those,  who  own 

idae  of  the  property  thus  redeemed. 

183.  Where  an  action  is  brought,  as  prescribed   in  the  last  two  sec- 

Ibereal  property  is  liable  to  contribution  in  the  foUowing  order : 

f  it  cfMoprises  different  undivided  shares  or  distinct  parcels,  which 

•wi  conveye<l  by  the  judgment  debtor,  they  are  liable  in  succession, 

RKnng  with  the  poction  last  convoyeil. 

ifit  comprises  different   undivided  shares  or  distinct  parcels,  which 

J8en  sold  by  virtue  of  two  or  wwe  cxeciifions,  they  are  Vuvb\e  \u  *v\u- 

Bf  tommmkkwg  tritt  the  portioa  sold   under  the  last  and  ^ouvk^<^«\. 

MM 
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X.  If  it  comprises  different  andirlded  eharen  or  dirtfnct  parceU, 
which  hiive  been  conveyed  by  the  iiM4;nient  debtor,  and  some  of  wh 
been  sold  by  virtue  of  one  or  more  ezecotions,  they  are  respective 
in  succession,  according  to  the  order  predcribed  in  the  first  and  seo 
divisions  of  this  section. 

g  1484.  For  the  purpose  of  enforcing  contribution,  as  prescrilx 
last  section,  the  court,  in  which  the  action  is  brought,  may,  and  in 
case,  must,  permit  the  plaintiff  to  use  the  original  judgment,  and  U 
by  an  execution  issued  thereupon,  out  of  any  real  property  sabje 
lien  thereof,  the  sum  which  ought  to  be  contributed  by  that  proper 
that  purpose  the  lien  of  the  original  judgment,  upon  that  read  ] 
when  preserved,  as  prescribed  in  the  next  section,  continues,  for  1 
prescribed  in  sections  one  thousand  two  hundred  and  fifty-«ne 
thousand  two  hundred  and  fifty-live  of  this  act,  to  the  extent  of 
which  ought  to  be  so  contributed,  notwithstanding  the  payment  ma( 
party  seeking  contribution. 

§  1485.  Tlie  lien  of  the  original  judgment  may  be  preserved,  as  p 
in  the  last  section,  by  filing,  in  the  clerk's  office  of  the  county  w 
real  property  is  situated,  within  twenty  days  after  the  payment,  f< 
contribution  is  claimed,  an  afiidavit,  in  behalf  of  the  person  aggrie 
ing  the  sum  paid,  and  his  claim  to  use  the  judgment  for  the  reimb 
thereof,  with  a  notice,  requiring  the  clerk  to  make  the  entries  sp 
the  next  section.  But  the  lien  is  not  preserved,  as  against  a  g 
mortgagee  in  good  faith,  for  a  valuable  consideration,  without  nc 
before  the  entries  are  actually  made. 

^  1486i  On  filing  the  affidavit  and  notice,  the  clerk  must  make, 
docket  of  the  judgment,  an  entry,  stating  the  sum  paid,  and  that  i 
nicnt,  is  claimed  to  be  a  lien  to  that  amount.  Where  it  is  desired 
serve  the  lien,  upon  property  situated  in  two  or  more  counties, 
affidavit  and  notice  must  be  filed  with,  and  a  similar  entry  made 
clerk  of  each  county. 

TITLE  III. 
JixeciUioii  againft  the  person. 

S  1487.  In  what  capes  execntion  may  be  §  1492.  New  execution  may  is 

ibsncd  against  the  poreon.  epcapc. 

1488.  Id.;  against  a  womMi.  1493.  Id.;  when  debtor  dief 

1489.  When  execution  againKt  prop-  in  execntion. 

ertv  mnst  be  first  ibsufd.  1494.  Id.;    when   creditor   d 

1400.  8inin'ltantK>us     executionH    not  debtor  after  thirty  d: 

aliowi'd  against  property  and  1496.  New  execution    not    t 

person .  forced   against  real 

1491.  Id.:    when    debtor    has     been  pold,  etc. 

taken. 

^  1487.  Where  a  jiidgment  can  be  enforced  by  execution,  as  p 
in  seiaion  one  thousHral  two  hundred  and  forty  of  this  act,  an  e 
jigainst  the  person  of  the  judgment  debtor,  may  be  issued  thereupoi 
to  the  exception  specified   in  the  next  section,  in  either  of  tl»e 
cast's : 

1.  WIkmo  the  plaintiff's  right  to  arrest  the  defendant  depends 
nature  of  the  action. 

2.  [ainUlSI^.).]     In  any  other  case,  where  an  order  of  arrest 
gnimediind  ejrccutcd  in  the  action,  and,  if  it  was  executed  agaiust 

meat  debtor  where  it  has  not  been  vacaXAd. 
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{8.  [amV  18V9.]  But  an  execution  cannot  be  issued  against  the 
•f  a  woman,  unless  an  ordeifof  arrest  lias  been  granted  and  exe- 

I  the  action,  and,  if  it  was  executed  against  the  judgment  debtor, 
been  vacated. 

(9.  Unless  the  judgment  debtor  is  actually  confined,  without  liaving 
nilted  to  the  liberties  of  the  jail,  by  virtue  of  an  execution  against 
3n,  issued  in  another  action,  or  of  an  order  of  arrest  or  a  surrender 
ail,  in  the  same  action,  an  execution  against  his  person  cannot  bo 
mtil  an  execution  agiiiust  his  property  has  been  returned,  wholly  or 
iisatistied.  If  he  is  a  resident  of  the  State,  the  execution  against 
erty  must  have  been  issued  to  the  county  where  he  resides. 

K).  An  execution  against  the  person  of  the  judgment  debtor  cannot 
i,  n'itiiout  leave  of  the  court,  while  an  execution  against  bis  prop- 
led  in  the  same  action,  remains  unreturned ;  and  au  execution 
his  property  cannot  be  issued,  without  leave  of  the  court,  while 
itiou  against  his  person,  issued  in  the  same  a'ction,  remains  unre- 
al. Where  a  judgment  debtor  has  been  taken,  and  remains  in  cus- 
virtue  of  an  execution  against  his  person,  another  execution  cannot 
i,  in  the  same  action,  against  his  person  or  his  property,  except  in 
fecial  ly  prescribed  by  law. 

>2.  If  a  judgment  debtor  escapes,  after  having  been  taken,  by  virtue 
ecution  against  his  person,  he  may  be  retaken,  by  virtue  of  a  new 
n  against  his  person;  or  an  execution  against  his  property  may  be 
iS  if  the  execution,  by  virtue  of  which  he  was  taken,  had  been 
,  without  his  having  been  taken. 

>3.  Where  a  judgment  debtor,  who  has  been  taken  by  virtue  of  an 

II  against  his  person,  dies  while  in  custody,  a  new  execution  against 
eriv  niav  be  issued,  as  if  the  exeinuion,  bv  virtue  of  which  he  was 
ad  been  returned  without  his  having  been  taken. 

'4.  At  any  time  after  a  judgment  debtor  has  remained  in  custody, 
i  of  an  execution  against  His  person,  for  the  space  of  thirty  days, 
ment  cre<litor  may  serve  upon  the  sheriif  a  written  notice,  requiring 
iischarge  the  judgment  debtor  from  custody,  by  virtue  of  the  exe- 
Whereupon  the  sheriff  must  discharge  the  judgment  debtor,  and 
he  execution  accordingly.  After  service  of  such  a  notice,  another 
n,  against  the  person  of  the  judgment  debtor,  cannot  be  issued 
e  judgment ;  but  after  his  <lischargo,  the  judgment  creditor  may 
e  enforce  the  judgment,  as  if  the  execution,  from  which  he  was 
ed,  had  been  returned,  without  his  having  been  taken. 

'6.  A  new  execution  against  property,  issued  in  a  case  specified  in 
two  sections,  cannot  bo  enforced  against  an  interest  in  real  prop- 
ludiiig  a  chattel  real,  wliich  was  purchased,  in  good  faith,  from  the 
t  debtor,  after  the  recovery  of  the  judgment  upon  which  it  is  issued ; 
was  sold  by  vurtue  of  an  execution,  issued  upon  a  previous  or  sub- 
judgment. 


CODE  OF  CIVIL  PROCEDURE. 

PART  2. 
[ghaftxr  178  or  the  laws  or  1880.] 

AN  ACT  SUPPLEMENTAL  TO  THE  CODE  OF  aTIL 

CEDURE. 
Passed  ICay  6,  1880 ;  tbree-fiftbs  being  present. 

The  People  of  the  State  of  New  Yorky  represented  %\ 
ate  and  Assentbly,  do  enact  as  follows : 

Section  1.  Tbe  act,  entitled  **  An  act  relating  to  courts,  officers 
tice,  and  civil  proceeding»<,"  passed  June  2,  1876,  is  hereby  amei 
striking  out  section  fourteen  bundrcd  and  ninety-six  thereof,  and  by 
after  section  fourteeu  hundred  and  ninety-five  thereof,  as  follows,  tl 
say: 

CHAPTER  XIV. 

SPECIAL  PROVISIONS  REGULATING  ACTIONS  RELi 

TO  PROPERTY. 

TITLE    I. — Actions  relating  to  real  property. 
TITLE  II. — Actions  relating  to  chattels. 

TITLE  I. 

Actions  relating  to  real  property, 

AimcuR  1.  Action  to  recover  real  property. 

a.  Action  for  oartJtiou. 

8.  Action  for  tlower. 

4.  Action  lo  foivelosc  a  mort^asje. 

ii.  Artiou  to  (^Mn)H'l  the  determination  of  a  claim  to    real  pn^>ei 

A.  Action  tor  xv.-iste. 

7.  Action  for  u  nuisance. 

5.  Other  aetions*  relating  to  renl  property. 

0.  rro\  )^iont)  upplicuble  to  twu  or  more  of  the  actions  specific 
tit  to. 

ARTICLE   FIRST. 

AlTlON  TO  RKCOVKR  REAL  PROPERTY. 

i  1IW    rialntlff  \\\\\y  Ttco\er  U;miai^>9       $  1503.  Who  may  be  joined  at 

xMth  ilu'  h\\\\[  "  antj». 

UlC    l{eni><  anU  prt«ttt'«  tt>  )h*  inchuled  IIMM.  When  action  may   he 

tn  tlHUiai;!'"  for  non-pu^'nie»t  of  i 

niK  Movt^au^c  cuunoi  uu\tntain  ac-  1505.  Id.:   wlien  n:»ht  of  rt 

tion.  rcservi'd  for  want  of 

14li0.   Anion    cunuot    l>o    nt.Muitaincd  1506.  Action    aiiain^t   tuiMn 

lor  \lo\\»»  proci'rdiniiH  to  t>e  sti 

ir»lXV  S»  |v.»riti-  .uiion  l»\  .|.»  ».i  touanl  ir^OT.  Id.;  iimoiuit  of  rent  in 

oi   t*  n.-.niiM  r«MUM»,'n  J»e  !«fate<liu  jndu:niei 

I.hM.  iJrarlerof  l.nul-  li.   .'.  .whrixly  15l>S.  \'*)\K  Id.;  wlu-n  |><)s<«'s» 

iu.i>    in.iiiit.un  ;!*;:.  II  n'^ltiritl  to  di'fondan 

loiy.  A«ain««t    \^Uom    action    lo    l»o  1510.  Id.;   n^e  t»f  pro|R*rry, 

hrtm^ht.  ott  a'^avust  rent. 

-7- 
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§  1488.  [am\l  1879.]  But  an  execution  cannot  be  issued  against  the 
person  of  a  woniuUf  unless  an  orileifof  arrest  has  been  granted  and  exe- 
cuted in  the  action,  and,  if  it  was  executed  against  the  judgnicnt  debtor, 
has  not  been  vacated. 

§  1489.  Unless  the  judgment  debtor  is  actually  confined,  without  having 
been  admitted  to  the  liberties  of  tlie  jail,  by  virtue  of  an  execution  against 
his  person,  issued  in  another  action,  or  of  an  order  of  arrest  or  a  surrender 
by  his  bail,  in  the  same  action,  an  execution  ngainst  bis  person  cannot  be 
issued,  until  an  execution  ngainst  his  property  has  been  returned,  wholly  or 
partly  unsatisfied.  If  he  is  a  resident  of  the  State,  the  execution  against 
Bis  i)roperty  must  have  been  issued  to  the  county  where  he  resides. 

§  1490.  An  execution  ngainst  the  person  of  the  judgment  debtor  cannot 
be  issued,  without  leave  of  the  court,  while  an  execution  against  his  prop- 
erty, issued  in  the  same  action,  remains  unreturned  ;  and  au  execution 
against  liis  property  cannot  be  issued,  without  leave  of  the  court,  wliile 
an  execution  against  his  person,  issued  in  the  same  a'ction,  remains  unre- 
turned. 

§  1491.  Where  a  judgment  debtor  has  been  taken,  and  remains  in  cus- 
tody, by  virtue  of  an  execution  against  his  person,  another  execution  cannot 
be  issued,  in  the  same  action,  against  his  person  or  his  property,  except  in 
a  case  specially  prescribed  by  law. 

§  1492.  If  a  judgment  debtor  escapes,  after  having  been  taken,  by  virtue 
of  an  execution  against  his  person,  he  may  be  retaken,  by  virtue  of  a  new 
execntion  against  his  person;  or  an  execution  against  his  property  may  be 
iasued,  as  if  the  execution,  by  virtue  of  which  he  was  taken,  had  been 
iieturneil,  without  his  having  been  taken. 

§  1493.  Where  a  judgment  debtor,  who  has  been  taken  by  virtue  of  an 
execution  against  Ids  person,  dies  while  in  custody,  a  new  execution  against 
bis  properly  may  be  issued,  as  if  the  exeinition,  by  virtue  of  which  he  was 
taken,  liad  been  returned  without  his  having  been  taken. 

§  1494.  At  any  time  after  a  judgment  debtor  has  remained  in  custody, 
by  virtue  of  an  execution  against  llis  person,  for  the  space  of  thirty  days, 
tiie  judgment  creditor  may  serve  up<m  the  sheriff  a  written  notice,  requiring 
bim  to  discharge  the  judjjfment  debtor  from  custody,  by  virtue  of  the  exe- 
Ynition.  Whereupon  the  sheriff  must  discharge  the  judgment  debtor,  and 
t«turn  the  execution  accordingly.  After  service  of  such  a  notice,  another 
execution,  against  the  person  of  the  judgment  debtor,  cannot  l>e  issued 
Upon  the  judgment ;  but  after  his  discharge,  the  judgment  creditor  may 
otherwise  enforce  the  judgment,  as  if  the  execution,  from  which  he  was 
4liiH:harged,  had  been  returned,  without  his  having  been  taken. 

§  1495.  A  new  execution  against  property,  issued  in  a  case  specified  in 
the  last  two  sections,  cannot  bo  enforced  against  an  interest  in  real  prop- 
«itr,  including  a  chattel  real,  which  was  purchased,  in  good  faith,  from  the 
jndginent  debtor,  after  the  recovery  of  the  judgment  upon  which  it  is  issued ; 
V  whicli  was  8old  by  virtue  of  an  execution,  issued  upon  a  previous  or  sub- 
9H|iieDt  judgment. 


274  BKCOVERING  REAL  PROPKBTT.         gglSM 

^  1504.  When  six  months'  real  or  more  is  in  arrear,  upon  a  grant  i 
ing  rent,  or  upon  a  lease  of  real  property,  and  tbe  ^raotor  or  lessor, 
lieir,  devisc<%  or  assignee,  has  u  subsisting  right  by  law  to  re-eDier 
failure  to  pay  the  i*eiit,  he  may  maintain  an  action  to  recover  the  p 
grunted  or  demised,  without  any  demand  of  the  rent  in  arrear,  or  i 
on  the  property. 

§  1505.  Where  a  right  of  re-entry  is  reserved  and  given  to  a  gn 
lessor  of  real  property,  in  default  of  a  sufficiency  of  goods  and  < 
whereon  to  distrain  for  the  satisfaction  of  rent  due,  the  re^ntrj 
made,  or  an  action  to  recover  the  property  demised  or  granted, 
maintained,  by  the  grantor  or  lessor,  or  his  heir,  devisee,  or  assignee 
time  after  default  in  the  payment  of  the  rent ;  provided  the  plai 
least  fifteen  days  before  #le  action  is  commenced,  serves  upon  the  de 
a  written  notice  of  his  intention  to  re-enter,  personally,  or  by  lea?i 
his  dwelling  house  on  the  premises,  with  a  person  of  suitable  age  i 
eretion ;  or,  if  the  defendant  cannot  be  found  with  due  diligence, 
no  dwelling  house  on  the  premises,  whereat  a  person  of  suiuble 
disci-etiou  can  be  found,  by  posting  it  in  a  conspicuous  place  on  tb 
ises. 

^  1506.  At  any  time  before  final  judgment  for  the  plaintiff  is  n 
and  the  jud(;ment-roll  is  iiled,  in  an  action  brought  as  prescribed  i 
of  the  last  two  sections,  the  defendant  may  pay  or  tender  to  the  pla 
his  attorney,  or  pay  into  court,  all  the  rent  then  in  arrear,  with  intei 
the  costs  of  the  action  to  be  taxed ;  and  thereupon  the  complaint  i 
dieimissed. 

§  1507.  In  such  an  action,  a  verdict,  report,  or  decision  in  favo 
plaincitf,  must  fix  the  amount  of  rent  in  arrear  to  the  plaintiff,  or, 
niLMit  is  taken  by  default,  the  amount  thereof  must  be  asceitaine 
under  the  direction  of  the  court ;  and,  in  either  case,  it  must  be  s 
the  judgment. 

§  1508.  At  any  time  within  six  months  after  possession  of  the  p 
awarded  to  the  plamtiff  in  such  an  action,  has  been  delivered  to 
virtue  uf  an  execution  issued  upon  a  judgment  rendered  therein, 
fendaiit,  or  any  person  who  has  succeeded  to  his  interest,  or  a  mortf 
the  lease,  or  of  any  part  thereof,  who  was  not  in  ])os8ession  wh< 
judgment  was  rendered,  may  pay  or  tender  to  the  plaintiff,  or  his  e 
administrator,  or  attorney,  or  may  pay  into  court,  for  the  use  of  the 
so  entitled  thereto,  the  amount  of  rent  in  arrear,  as  stated  in  the  ju< 
and  tlie  costs  of  tiie  action,  with  interest,  and  all  other  charges  inci 
the  plaintiff. 

g  1509.  Within  three  months  after  making  the  payment  or  ten 
person  who  made  it,  or  his  representative,  may  apply  to  the  court  for  j 
that  possession  of  the  property  be  delivered  to  him ;  and  thereupon,  up 
of  the  facts,  and  payment  of  the  sum  due  by  reason  of  rent  uccruii 
the  judgment  was  rendered,  and  upon  compliance  with  all  yther  ten 
complied  with  by  the  grantee  or  lessee,  to  the  time  of  the  applical 
court  must  make  un  order,  directing  that  possession  of  the  pro|H,Mt 
livered  to  the  applicant,  who  shall  hold  and  enjoy  (he  same,  witl 
iw IV  grunt  or  lease  thereof,  acoordiu^  to  the  terms  of  the  original 

Avi^e.     Notice  of  the  appUcaium   musXXift  ftcv\*i«\  \\vw\  v\\>i  ^Vv^ 

toj'ijoy. 
^  2610.  If  possession  of  the  pvo\>tiU>  \e\.v»>^  ^ 
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ly  virtue  of  an  execntion  issued  upon  a  judgment  in  the  action 
mui«t  provide  for  ectting  off  the  sum  which  the  plaintiff  has  made, 
be  might,  without  wilful  ueglecc,  have  made,  of  the  property, 
!  po8se6:sion  thereof,  agaiuat  the  rent  accruing  after  the  judgment 
:-ed,  and  for  re-imbursemeut  to  the  iipplicaut  of  the  balance,  if 
?  Hum  paid  into  court  by  him,  after  making  the  set-off  prescribed 
tion. 

The  complaint  must  describe  the  property  claimed  with  com- 

uty,  by  setting  forth  the  name  of  the  towiiiihip  or  tract,  and  the 

the  lot,  if  there  is  any,  or  iu  some  other  appropriate  manner;  so 

tlie  description,  possession  of  the  property  claimed  may  be  de- 

lere  the  plaintiff  is  entitled  thereto. 

A  defendant  in  an  action  to  recover  real  property  or  the  posses- 
)f  may,  at  any  time  before  answering,  upon  an  affidavit  that  evi- 
le  authority  of  the  plaintiff's  attorney  to  commence  the  action  hat 
erved  upon  him,  apply,  upon  notice,  to  the  court  or  judge  thereof, 
iT  directing  the  attorney  to  produce  such  evidence. 

Upon  such  an  application,  the  court  or  judge  must,  in  a  proper 
:  an  order,  requiring  the  plaintiff's  attorney  to  produce,  as  directed 
idence  of  his  authority  to  commence  the  action,  and  staying  all 
s  therein,  on  the  part  of  the  plaintiff,  until  the  evidence  is  pro- 

Any  written  request  of  the  plaintiff,  or  his  agent  to  the  plaintiff's 
o  commence  the  action,  or  any  written  recognition  of  his  author- 
1,  verified  by  the  affidavit  of  the  attorney,  or  any  other  competent 
sufficient  presumptive  evidence  of  such  authority 

Where  the  action  is  brought  by  a  tenant  in  common,  or  a  joint 
linst  his  co-tenant,  the  plaintiff,  besides  proving  his  right,  must 
that  the  defendant  actually  ousted  him,  or  did  some  other  act, 
to  a  total  denial  of  his  right. 

Where  there  are  two  or  more  defendants,  and  it  is  alleged,  in 
of  either  of  them,  that  he  occupies  in  severalty,  or  that  he  and 
•e  of  his  co-defendants  occui>y  jointly,  one  or  more  distinct  par- 
liat  one  or  more  other  defendants  possess  other  parcels,  in  sever- 
itly,  the  court  may,  in  its  discretion,  upon  the  application  of  the 
nd  upon  such  terms  as  justice  requires,  direct  that  the  action  be 

0  as  many  actions  as  are  necessary.     If  the  action  is  not  so  divi- 
appears,  upon  the  trial,  that  the  allegation  is  true,  the  plaintiff 

3re   the  evidence   is   closed,  elect  against    which  defendant   or 
he  will  proceed;  and  a  judgment  dismissing  the  complamt  must 
be  rendered,  in  favor  of  the  other  defendants. 

The  last  section  does  not  apply  to  a  case,  where  two  or  more 

1  occupy  different  apartments  in  a  building.  In  such  a  case,  in 
o  recover  the  building  and  its  curtilage,  the  plaintiff  is  entitled 
it  jointly  against  all  the  defendants  v/ho  are  liable  to  him. 

Section  one  thousand  five  hundred  and  sixteen  of  this  act  does 
:o  a  case,  where  one  or  more  defendants,  answer'm^  aa  \X:iftt«va. 
hold  under  nnother  defendant,  and  (he  plaintiff  eVeeta  X.o  \>Toefefe^ 

/atter,  subject  to  the  rights  and  interests  of  the  loriiiev.     \w?^v^v\\ 
DroceediDgs  against  the  (/efendants  so  ausweriu?;  mvi&V  be  e^VA.N^i'^ 
dgm^t;  §ffd  if  the  plaintift   reeovei-s  ana\  yxdftvtietit.  a%^\v^a^ 


g  ISOl.  When  sta  tnuiitliH*  reiic  or  more  in  in  nri'Gur,  iL|>on  a  grtinl  rtaen- 
big'  reni,  or  u[)uti  u  lea«-  of  rcaii  j]ru])i!it_v,  au J  tlie  i;riiiuiji'  ill  lesmr,  or  biJ 
heir,  ilevlaco,  or  *8»i|;iive,  hari  ii  sulinisiiiig  right  liy  Jan  lo  re-cmer  lur  liw 
failure  (u  pHy  [be  li:iil,  lie  inny  maialuiu  uii  aeliuu  la  retover  ihi  propuni 
Kranlwl  ur  detniaed.  wiibunt  any  ilemuDil  ot  (be  itiiit  m  Bi'i'mr,  ar  n-enlij 
oil  tim  pri^arly. 

g  1606.  Wlisre'ii  nghl  uf  reentry  is  reserved  nnil  given  to  u  graploFir 
\esiiit  oS  reiil  invperiy,  in  default  of  a  KUllioiuncy  uf  guuila  and  ulixWli 
wliiTPon  lo  dlstnilli  fur  llie  satUraotioii  of  rriil  due,  Llie  I'e-entrf  nwy  1« 
made,  ur  aa  aetiun  (o  rsuover  ttie  pn^rt^  demised  or  grHuled,  nin)'  In 
maitiliiined,  by  ihe  grantor  or  lessor,  or  bis  heir,  devisee,  or  asoipiiee,  altaf 
time  lifter  diituult  iu  the  payment  of  the  rem;  pruvided  tlie  plmuiilCi << 
leu-st  lilLeen  duya  before  4he  auiion  ii  entiiineni^eil, iwrrea  upwi  the  deltuAiol; 
a  iviitteii  iiuLive  ul  hia  Inteniiun  lu  Te-enter,  persnnnlly,  or  by  leuriiighu 
hU  dni'lliiig  house  on  the  pr'imisei(,  With  a  person  OF  tiiiitable  ngs  andits-i 
cretioii;  or.  if  the  defendant  cannot  be  found  with  due  dii/gsnte.  nlldlm. 
no  dwelliiij;  liDUEe  ua  [lie  preniiee!',  whereat  u  person  u(  suitable  ii;p<  ami 
didi^i-etion  can  be  touud,  by  posting  it  in  a  I'onspicuous  place  un  ibe  pna-, 

§  1S08.  At  any  time  before  final  judgment  for  the  piainliff  Is  r*ralfr(d, 
and  Itie  judiimenl-roll  it  filed,  in  un  aeliun  brought  as  pre;j(.'i'il>i.'<l  in  ii<M 
uf  the  Uiit  1*0  BwsttonB,  the  dolendant  may  pay  or  lender  ir>  ili.'  |ii  iiiiMfl "' 
hia  Htloruey,  or  pay  into  cnurl,  sll  the  rent  then  in  arrenr,  ^viili  ULim-i  -'"-i 
ttie  oosis  of  tbe  autioa  lo  be  bued ;  and  cberdupuo  itu  eompijiui  uui^ii  i«^ 
dismissed. 

g  1501.  In  Hucli  an  ottion,  a  verdict,  report,  or  decision  in  favor oflM 
pbiiiiUff,  must  til  the  amount  of  rent  in  nrreur  lo  the  plaintiff,  or,  If  Hn 
nient  ii  taken  by  default,  the  amount  theimf  must  be  ■scerlaiiied  l^*HI 
uuder  the  direction  of  the  court;  uud,  in  eitber  case,  it  must  be  Matedi)!* 

g  1508.  At  any  time  within  e\x  months  nfter  possession  of  tbe  propo^i 
awaitled  to  the  plamtiff  io  such  an  action,  baa  been  delivered  lo  Inmi  If 
virtue  ufuu  execulioii  isiaied  njion  a  judgment  rendered  Ibuieiu,  llic  ^ 
feiiiliiiit,  or  any  person  wlio  bus  auuueeded  to  bis  interest,  ur  n  iDongagfilj 
liie  Iciise.  ur  uf  any  p«rt  thereof,  who  wiia  nut  in  {xiiiaMaion  wlwii  W 
judj^iucut  was  rendL-i«d.  muy  pay  or  tender  to  the  piainliff,  ur  ii' 


Bu  BUiitled  thereto,  tbe  moount  uf  run 
and  the  costs  uf  Ibe  actiuu,  with  iiile 
the  plaintiff. 

ill  arrour,  as  atati 
■^i,  Bud  all  other 

g  1609.  Within  tlireemoiilh-:  iific 

miUili.g  the  pay 

ted  ill  tlie  judgwt^ 
churgea  iuviirmI  V 


Ufwed  to  tbe  ajiplictint,  wlio  ttlnill  huld  and  eiijuy  llie  aame,  wiilMwl*^ 

-    «r  grant  ur  lose  thcieuF.  lu'oording  lo  the  teriiii  uf  tlie  urigltwl  |RaMVl 

—      " f  the  uppliciiiiun   must  be  served  upon  iho  plainlllTi* 

1610.  Jf  possenaioii  ot  itii:  \lv^l\ltivU^el.^.^¥'nli\x^l4\l(s■n  dcliiertii  lolla 
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neatingthe  second  jiuij^nient,  and  granting  a  neiv  trial,  upon  thr  like  terms, 
if  It  is  satisfied  iliat  justice  will  be  thereby  pronjoted,  and  the  rigliis  of  the 
^rties  more  satit^t'uctorily  aiicerLanied  and  established.  Not  mure  than  two 
Mw  trisiJd  shall  be  granted  ituder  this  section. 

§  1526.  A  fiiMil  jiMlgroent  for  the  plaintiff,  I'cndereti  in  an  aetion  speetiod 
IB  this  article,  otberwi^  than  upon  the  trial  oi  an  i.<sue  of  fact,  is,  after 
tBeexpiratioo  of  three  jearit  from  the  filing  of  the  judgment-roll,  conclufive 
■poathe  defendaDt,  and  every  perHon  claiming  fiom,  through,  or  under  him, 
Irr  title  accruing,  either  after  the  judgment-roll  is  Hied,  or  after  a  notice  of 
tie  pendency  of  the  action  is  filed  in  tiie  proi)er  county  clerk's  office,  as 
pmcribed  in  article  ninth  of  this  title.  But  within  five  years  after  the 
jidgiiient-roli  is  filiK),  the  court,  upon  the  apf>licati()n  of  the  defendant,  his 
bdr,  devisee,  or  assignee,  and  upon  payment  of  all  cost?  and  damages 
ivtrded  to  the  plaintiff,  must  make  an  order  vacating  the  judgment,  and 
irantiiig  a  new  trial,  if  it  is  satisfied  that  justice  will  he  theivby  pninujtvd, 
and  the  rights  of  the  parties  more  satisfactorily  a!!*certained  andc'^tahlished  ; 
bot  not  otherwise. 

§  1527.  In  a  case  f«pecified  in  the  last  section,  if  the  defendant  is,  at  the 
tine  of  the  tiling  of  the  judgment-roll,  either : 

1.  Within  the  age  of  twenty-one  years  ;  or, 

2.  Insane;  or, 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  conviction  of 
icriminal  offence^  for  a  term  less  than  for  life; 

.  The  time  of  sucli  a  disability  is  not  a  part  of  the  three  years,  specified  in 
tbelast  section  ;  but  such  a  defendant,  his  hen*,  devisee,  or  assignee,  may 
MDmence  an  action  for  the  recovery  of  the  real  property  claimed,  at  any 
time  ivithin  three  years  after  the  disability  ceases  ;  but  not  afterwaiiis. 

S  1528.  The  last  three  sections  are  not  applicable,  where  the  action  is 
founded  upon  an  allegation  of  rent  in  arrear ;  or  in  a  csise  to  which  section 
foar  hundred  and  forty-five  of  this  act  is  applicable. 

i  1529.  Where  the  plaintiff  has  taken  possession  of  real  property,  by 
Tlnue  of  a  final  judgment,  his  possession  shall  not  be  in  any  way  iitlected 
by  the  vacating  of  the  judgment,  except  as  prescribed  in  section  one 
tbousand  five  hundred  and  twenty-five  or  section  one  thousand  five  hundred 
ttd  twentv-six  of  this  act.  In  such  a  case,  if  the  defendant  theieafjcr  re- 
eo?en  final  judgment  in  the  action,  it  must  award  to  him  the  restitution  of 
tbe possession  of  the  property;  and  he  may  have  an  execution  thereupon 
for  the  delivery  of  the  possession  to  him,  us  if  he  was  plaintiff. 

§  1530.  Upon  a  new  trial,  granted  as  prescriifxrd  in  this  article,  the  de- 
fendant may  show  any  matter  in  defence,  which  he  might  show  to  entitle 
bim  to  recover  the  possession  of  the  property,  if  he  was  ])laintifl'  in  the 
«ct:on. 

§  1531.  In  an  action,  brought  os  prescribed  in  this  article,  th(?  plaintiff, 
'here  he  recovers  judgment  for  the  property,  or  possession  of  the  proiK'rty, 
s entitled  to  recover,  as  damages,  the  rents  and  piofits  or  the  value  of  the 
iseand  occupation  of  the  real  property  recovered,  for  a  term  not  exceeding 
Jx  years;  but  the  damages  ^hall  not  include   the  value  of  the  use  of  any 
Dprovements  made  by  the  defeiidant,  or  those  under   wiiom   he   claims. 
Viiere  perrnaiient  improvements  have  been  made,  in  good  IvvuU^  Va  \\\vi  0^^- 
endant,  or  ihow?  uniler  whom  he  <'//i/ms,  while  holding,  u\n\cv  v:<Auy  vj^  v\V\<i, 
^yerstly  to  the  phiintlff^  the  wihw  theivoi  must    lie  uWuwed  lo  \W  Av^U^w*^- 
»/;  ID  rcductiou  of  the  damagvs  of  this  plaintiff,  but  uui  \>e>oud  v\\vi  v\u\viww\. 


the  di-renilaiit.  niiiJer  vliunt  they  liold,  the  jodgment  optrrnlee  n\ 
lo  (he  plaiutllT  ot  tbnt  lieteiidudl'B  ri){lil,  tillo,  uiid  IntCiivC,  und  i 
tbe  defeJiiiiulC  w  ttef«liilRlils  eo  *naner)ng  ate  iii  the  dwci«l 

g  1S19.  A  veriilcT,  report,  c 
station  iip«uified  in  tlib  artii'le,  j 
piiiperly  recDvored,  whether  it  is  iu  tee,  or  lor  lile,  or  for  a  lemi  ot  jwrs, 
stilting  tor  nhow  life  it  is  or  »pei*ifying  the  dutuioD  of  the  tem,  a  Uw 
FStiile  18  1M3  than  a  fee^ 

8  1620.  I(  Hie  right  or  tTtIc  ot  the  plaintiff,  in  Da  notion  speciflfd  in  tlii! 
■rliL'le,  elpirea  nfter  [he  connnencemeiil  of  (he  nvtion,  hiil  Mure  tit  trint, 
and  [ie  would  hare  been  enlilled  lo  recover,  bill  for  tbe  piplrndou.  the  tur- 
dii:!,  report,  or  ileoinon  mnft  be  rendered  ■vcording  to  the  t'iiL-1 :  tai  llM 
phuntlK  is  entitled  M  judgiDeot  f-or  bis  dumngee  fur  iliv  withholding  of  ilM 
propert]!,  to  the  tin»  vben  hin  right  or  title  no  expin.>d. 

g  1S2I.  Tbe  provisions  of  litle  fourth  of  chnpler  Hghlti  of  tlils  ta,  U 
applied  1u  no  oution  epcciGcd  in  this  nrtii'le,  are  subject  to  the  qnallfiDiillaii 
thai  the  eoort  may,  io  ita  diwretion,  proi^eed  us  piescribed  either  in  thi> 

§  1S22.  Where,  npoii  thedcnth  of  a  parly,  different  persoDe  sncceedioltt 
det^cdent'a  title  to,  ur  interest  in,  diHereat  ifistincl  paroelB  of  tiie  propertj 
Bought  to  be  reeosered,  the  court  mny,  upon  niolion,  and  upon  such  ten* 
■a  justiet)  requires,  direel  thai  ttie  action  be  divided  into  ns  niacy  actioaa  ti 
are  neoetisary ;  and  that  the  siitveesor  to  the  title  or  iolerest  of  the  <lei» 
dent,  to  or  in  eitch  distinct  paruel,  be  Hubsiitqted  as  piuotiS  or  dBlesiUM 
as  the  ease  requires,  in  the  auiion  relating  thereu>. 

%  ISaS.  Whero  the  plaintiff  seeks  to  reourer  damngeB  for  withlwUi°t 
the  property,  and,  upon  the  death  of  a  parly,  diflerwil  persons  swiiwdw 
the  decedenl'a  ri^t  to  or  liabilily  for  Uhhs  damngex,  and  to  hia  lilla  w  •* 
interest  in  the  property,  the  eourt  muy,  upon  motion  made  upon  aolka  U 
(he  peraons  lo  be  affected,  and  upon  such  terms  us  justice  tei|uirei,  dira* 
the  Btition  to  be  divided  into  two  actions,  one  lo  reoover  the  puss»iim  s' 
the  property,  nit^  Ibe  rents  Htid  profits  thereof  accruing  after  (he  dnrt- 
eul's  death  ;  the  other  to  recover  the  damages  accruing  bttfore  his  iasii 
and  that  the  auucessor  iu  Interest  of  the  <lei:ede[il,  willi  reaped  to  ttie  «M 
of  action  in  each  action,  be  aubsliluted  aa  pluiutiS  or  defendant  lhnelD.tf 
the  caae  reijuires. 

g  1B24.  Except  in  a  case  where  it  is  otherwise  expressly  prescribeil  i> 
tMs  act,  a  final  judgment  in  an  action  specified  in  Ihii  article,  rendered  ufH 
the  trial  of  an  isoue  of  fact,  ie  oonclusive,  us  to  the  title  estabtished  m  lli* ' 
action,  upon  each  party  against  whom  it  is  reodeivd,  and  ever;  |ietiot 
claimmg  from,  ttvoiigb,  or  under  him,  by  title  aociuiii;;,  either  afler  iht 
judgment-roll  is  filed,  or  after  a  QoCice  of  the  pendency  of  llie  action  is  HW 
in  the  proper  county  elerk's  office,  as  pi'escribed  in  article  ninth  of  this  ll^ 

g  162S.  The  court,  at  any  time  within  three  i-etira  after  sncli  n  Jlldgma* 
is  rendered,  and  the  judgment-roll  is  filed,  Upon  the  application  of  tlie  piitf 
against  whom  it  was  rendered,  hia  heir,  deiisee,  nr  usugnee,  and  upon  fif- 
— It  of  all  costs,  and  all  damages,  other  than  for  rents  and  pivfiu  or  W 
and  occupation,  awarded  thereby  to  the  adverse  party,  uiubi  make  1 
ir  Tacaliog  the  judgment,  and  granting  a  new  trial  Hi  the  action.  I^  ' 
n  upon  a  hke  appi  lent  ion,  made  within  Iwo  yeHiii  after  ihe  second  Bssl 
peat  is  rendered,  and  the  ia<lKiiMtitrtQU  (a  filed,  bmj  nuike  an  ncM  { 
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nnst  be  dismiiised.     Such  a  dismissal  doen  not  affect  the  riprht  of  any  party 
to  bring  u  new  action,  after  the  determinatiun  of  the  piirticiilar  i'>tai(;. 

§  1534.  An  action  for  the  partition  of  real  property  shall  not  W  hrougbt 
by  an  infant,  except  by  the  written  authority  of  the  surm^ate  of  ih»«  roiiniy 
in  which  the  profK'rtj.  era  part  thereof,  i:*  situated.  The  authorit\  >hH  i 
not  be  given,  unless  the  Kurrt^ate  ir  Paiisiied,  by  nffiilavit  or  other  coiii|)p- 
teni  evidence,  that  the  interests  of  the  infant  wdl  be  promoted  by  blinking 
the  action.  A  judgment  for  a  partition  or  sale  shall  not  be  rendti-eil  in  such 
inaction,  uiilesH  the  court  is  satisfied  that  the  iiiterc^sts  of  the  inlnut  will 
be  promoted  thereby,  and  that  fact  is  expressly  retried  in  the  judgment. 

g  1636.  A  guardian  ad  litem  for  an  infant  party,  in  an  action  for  purti- 
tiou,  can  be  appointed  only  by  the  court. 

§1636.  [a/w'(/ 1884.]  The  security  to  be  given  by  the  guardian  Mp 
litem  for  an  infant  party  in  an  action  for  partition  must  be  a  bond,  to  the 
people  of  this  state,  execute<l  by  him  and  one  or  more  sureties  as  the  court 
diiwts,  in  a  sura  fixed  bv  the  court  conditioned  for  the  faith  Tul  discharge  of 
the  trust  committed  to  him  as  guardian,  and  to  render  a  just  and  true 
ai'count  of  his  guardianship  iu  any  court  or  place  where  thereunto  required. 
Tlie  bond  must  be  fileii  with  the  clerk  before  the  guardian  enters  upon  the 
execution  of  his  dutjes,  and  it  cannot  be  dispensed  with  although  he  is  the 
general  guardian  of  the  infant. 

§  1637.  A  person  claiming  to  be  entitled,  as  a  joint  tenant  or  a  tennnt 
in  common,  by  reason  of  h.s  being  an  heir  of  a  person  who  died,  holding 
and  in  possession  of  real  property,  may  maintain  an  action  for  the  partition 
thereof,  whether  he  is  in  or  out  of  posses.-ion,  notwitlistanding  an  apparent 
devise  thereof  to  another  by  the  dcendent,  and  }>o-session  under  suih  a 
deviiie.  But  in  such  an  action,  the  plaintifT  must  allege  and  establish  that 
the  apparent  devise  is  void. 

Jj  1538.  Every  person  having  an  undivided  share,  in  possession  or  other- 
wise, in  the  property,  as  tenant  in  fee,  for  life,  by  the  curtesy,  or  for  y^ars  ; 
every  person  entitled  to  the  reversion,  remainder,  or  inheritance  of  an  un- 
divided share,  after  the  determi nation  of  a  particular  estate  thereiri ;  ev<»ry 
poi-son  who,  by  any  contingency,  contained  in  a  devise,  or  grant,  or  other- 
wise, is  or  may  become  entitled  to  a  benefinal  interest  in  an  undivid<>d 
share  thereof;  every  person  having  an  inchoate  right  of  dower  in  an  uudi- 
vidcd  share  in  the  property ;  and  every  person  having  a  right  of  dower  in 
llie  property,  or  any  part  thereof,  which  has  not  been  admeasured,  must  be 
liiade  a  party  to  an  action  for  partition.  But  no  person,  other  than  a  Joint 
tenant  or  a  tenant  in  common  of  the  property,  shall  l>u  a  plainiifl'  \n  the 
action. 

§  1539.  The  plaintiff  may,  at  his  election,  make  a  tenant  in  dower,  by 
the  curtesy,  for  life,  or  for  years,  of  the  entire  property,  or  a  creditor,  or 
other  per.son,  having  a  lien  or  intero.^i,  which  attaches  to  the  entire  prop- 
erty, a  defendant  in  the  action.  In  that  c  ise,  the  final  jutlgmeiit  iiiay  tither 
HWard  to  such  a  party  his  or  her  entire  right  and  interest,  or  the  pitu-eeds 
thereof,  or  runy  reserve  and  leave  unaffected  his  or  her  ri;z;ljt  uiul  interest, 
or  any  portion  thereof.  A  (>ersou  specified  in  thi^  section,  wlio  is  not  made 
a  party,  is  not  affected  by  the  judgment  in  the  action. 

§1640.  The  phiwtift  may,  nt  his  eiectioii,  make  a  eTevA\\.ov,\\A\\\\?, -^l 

)itn  on  an  undivided  share  or  iutevesl  in    tjie    i^iopi-rlv,  a   v\eVe\uVA\\V\\\  \X\ 

acu'on.     la  tlint  ease,  lie  tntn^t  set  forth  tlie   n-itiite   ol   l\\e  Vveix,  vvv\v\  *v^^v:\ 

tbesimreor  interest  to  wbi<;h  Jt  attaches.     If    pai.Liuou  ol    tUvi  vxvovvivV 


made,  the  lien,  whether  the  creditor  b  or  h  not  medb  •  party,  rtnttlhsra 
attacii  only  to  the  shttro  or  kitoreafe  uasi^niiied  to  the  party  upon  vhoaei 
or  iniercst  the  lien  attached  ;  which  luibit  be  fir:^  clmrgod  with  its  iofil 
portion  uf  the  costs  und  expenses  of  the  action^  in  preference  to  the  lie 

§  1541.  Whore  a  defeocdant  having  a  Bharo  or  interest  ib  the  pre 
IS  uiiknow.:,  or  where  his  uuroe  or  part  of  hU  Uttoie  i»  unknown,  tn 
summons  is  served  upon  him  by  publiosition,  or  without  the  State,  pai 
to  an  urder  for  that  purpose,  as  prescribed  in  article  second  of  title  fi 
chapter  fifth  of  this  act,  the  uotioe  subjoined  to  the  copy  of  the  san 
as  publislied,  or  served  therewith,  must,  m  addition  to  tlie  matters  ro 
in  that  article,  sUite  briefly  the  object  of  the  action,  and  contain  a 
description  of  the  property. 

§  1642.  The  complaint  must  describe  the  property  with  er 
certainty,  and  must  specify  the  rights,  shares,  and  iiitcrosts  therein 
the  parties,  as  far  as  the  same  are  known  to  the  plaintiCt.  If  a  pu 
the  siiare,  right,  or  interest  of  a  party,  is  unknown  to  the  plaintiff ;  c 
share,  right,  or  interest  is  uncertain  or  contingent ;  or  if  the  owucra 
the  inheritance  depends  upon  an  executory  devise;  or  if  a  rcmaindf 
contingent  remainder,  so  that  the  party  cannot  be  named ;  that  fac 
also  be  stated  in  the  complaint. 

§  1543.  The  title  or  interest  of  the  plaintiff  in  the  property,  as  st 
the  complaint,  may  be  controverted  by  the  answer.  The  title  or  inte 
any  defendant  in  the  property,  as  stated  in  the  complaint,  may  also  i 
troverted  by  his  answer,  or  the  answer  of  any  other  defendant ;  and  tl 
or  interest  of  any  defendant,  as  stated  in  his  answer,  may  be  contn 
by  the  answer  of  any  othei  defendant.  A  defendant,  thus  contro 
the  liile  or  interest  of  a  co-defendant,  must  comply  with  section  fiv 
died  and  twenty-one  of  this  act.  The  issues,  johied  as  prescribed 
section,  must  be  tried  and  determined  in  the  action. 

§  1544.  An  iissue  of  fact  joined  in  the  action  is  triable  by  a  jur\ 
less  the  cnirt  directs  the  issues  to  be  stated,  as  prescribed  in  secii< 
hundred  and  seventy  of  tliis  act,  the  issues  may  be  tried  upon  the  pie 

§  1545.  Where  a  defendant  has  made  default  in  appearing  or  pi 
or  where  a  party  is  an  infant,  the  court  must  ascertain  the  liglits, 
and  interests  of  the  several  parties  in  the  property,  by  a  reference  oi 
wise,  before  interlocutory  judgment  is  rendered  in  the  action. 

§  1546.  The   interlocutory  judgment   must   declare  what  is   the 
share,  or  interest  of  each  party  in  the  property,  as  far  as  the  same  hi 
ascertained,  and  must  determine  tlie  rights  of  the  parties  therein, 
it  is  found,  by  the  verdict,  report,  or  decision,  or  where  it  appea»^ 
court,  upon  an  application  for  judgment  in  favor  of  tlie  plaintiff,  tl 
property,  or  any  part  thereof,  is  so  circumstanced  tliat  a  partition 
cannot  be  made  without  great  prejudice  to  the  owners,   the  intcrl 
judgment,  except  as  otlierwise  expi-cstiy  prescribed  in  this  artid 
direct  tliat  the  property,  or  the  part  thereof  which  is  so  circumstan 
sold  at  public  auction.     Otherwise,  an  interlocutory  judgment  in  favo 
plaintiff,  must  direct  that  partition  be  made  between  the  parties,  ae 
to  their  respective  rights,  shares,  and  interests. 

§  1547.  Where  the  right,  share,  and  interest  of  a  party  has  l)eer 

tawed  ami  determineil,  and  the  n?;V\ls,  e.\\\vYvj»,  w  \\\V^x<j*^v?.  cA  \\> 

/M///es  nti  between  themselves,  rcnuvm  um\*c<.'v\.ttu\vi^i  ox  v^vv'^'^f^^^^^ 
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miwt  be  dramifaeii.     Such  *  diamia^sl  lioen  not  nffwt  the  risht  of  »ny  psii 
ID  bHii^  J  iiuw  ■i-lion,  sfMr  tbo  clttcrminHdun  nl'   the  [i^rticilliir  tr>(uw, 

g  1S34.  An  ncti'jnfor  theiiui-tin'on  <>l  iciil  !>i><|>^i'l>  i-haU  nul  Ih>  bmughl' 
by  an  itifnnr. pH'Ciil  by  Ilie  uriruii  iiiiilinlii  .■!   rli,-  niiri-UK«'c  of  ihe  i      """' 
in  "l.k'li   Ilie  property,  or  u  [i.in   dnui.l    - -ini.iii-ii.     TW  authui'U; 
nai  ti«  given,  unle'^a  the  tiirruij^iti:    \y  .-:ii  i-liiil,  \i\  .ilIiLJnvit  or  oth^r   i 
tent  evidence,  ilisi  the  inLeie»is  ui   Llie  ]iil;iiii  mil   lii'  pujraoled  hy  bi'iiiglDK 
ibuaDliun.     A  judgmttil.  fur  u  pnrtition  or  snldsliuJI  not  be  rendired  iiisuvh 

U  promuled  tliereby,  mid  that  fiict  i»  exprcaalj  recited  in  the  jiidgmeni. 

§  1636.  A  glmnliiin  ad  lilcni  foe  an  infant   purty,  in  an  notion  for  parti- 
tion, I'Hii  be  appointed  only  by  llie  i-oorC. 

§1636.  [omWlBM,]  The  seou'rily  to  be  giten  by  the  RUHrdiii 
lllcm  lor  nn  infant  paily  in  an  BL'lion  for  purtiilim  niu:^t  be  a  buml,  I 
IIBIiplBot  Ihisatiito,  eleuule.]  by  him  and  one  or  more  snreliPB  na  Ihe  ■ 

HMUIiou  ol  III',  d^llje^,  Hinl  it  i:aiiiiuL  he  ai^peii=t,l  «iili  .ikl.oiigb  he 
gcnwil  gutu'dim  of  tbe  iufunt. 

S  1637.  A  person  olniming  to  be  elilitled,  as  a  joiut  tenant  or  a  ' 
i> Mmoion,  by  reanon  of  bis  being  an  heir  of  a  person   nho  died,  boldin^ 
I   udln  pusaesslon  of  real  property,  mac  mainlain  an  fti'tioo  for  the  pa 
I   ttweof,  whether  he  i»  in  or  nut  of  poaseasloii,  not  with  Bin  nding  an  ap] 

I  fc'ise  (bermf  to  nnolber  by  the  deccddnl,  and  po-iMssiun    under  i „ 

\  dame.     But  In  Eueli  an  iiviion,  the  piidiillS  niust  allege  and  eslabli^b  ilia 

the  apparent  cieviK  is  viild. 
I      i  1538.   Erery  person  bating  an  undirided  «hare.  in  po9se)'sian  or  otber. 
*&,  in  the  property,  aa  tenant  in  fee.  for  life,  by  tbe  cnrti-'sy,  or  for  yeai 
tmy  pcrssn  emu W  to  tbe  revprnion,  remainder,  or  inberitanue  of  an  i    . 
ii'tded  share,  after  Iho  determinmion  of  a  particnior  cstale  thi'iein  ;  ever? 
pnon  Wfto,  by  any  uontingCtim',  uoauiaed   in   a  devise,  or  K''ant,  or  atber- 
'l«,fsor  may  bewnne   entiiled   to   n   bemrflriaJ   interest   in   an   ondiTidtNj 
>lwre  Ibereof  :  every  poriioa  hnring  an  iuehoate  right  of  dower  in  iin 
*iilnl  thare  in  th<»  property ;  and  every  pcrMn   biiving  a  rigbl  of  do' 
Uw  property,  or  aiw  piirt  thereof,  which  bua  not  been  admuiianred,  m 
lUKK  k  party  to  an  aetiun  for  partition.      Boi  no  pitraon,  otber  than  a  joint 
ViKiiL  on  tenant  in  common  of  tlie  property,  shall  be  a  plaintiff 
tWHin. 
i  1639.  Tbe  plaintiff  may,  at  bis  election,  make  a  tenant  in  dower,  by 
I  ifuiiuni'sy,  for  life,  or  for  yenrs.  of  i he  entire  projiorly.  or  a  eredii 
,    mtiEF  pBr.-«ni,  hucing   a   lien  or   iolert-i,  wbicli   attaobea  to  tbe  entire  pro]*- 
cny.  u  dcfeiiilLiiit  bi  the  action.     In  that  e.i'e,  the  Qnai  jiiiif;ineiit  may  either 
**ird  to  auith  a  [larty  Hid  or  her  entire   right  anil  inlerent,  or  Ihe  piiweed* 
llltreof,  or  nmy  reserve  aud  leave  unaffected  hia  or  bur  iigUt  ajid  inlerest, 
'  or  any  portion  tliereof.     A  peruou  apveiHed  In  thid  mention,  who  is  not  inuda 
i«|Wlty,  ie  not  affected  by  t lie  judgment  lu  the  action. 
'     gl640.  The   plaintiff   may.  at  his   election,  make   a   creditor,  having 
*JiniOIIiiii  undividod  nliuri-ur   luleimt  in   the   pi-opcriy,  a   duleudant  in  tl ^^^ 

lllWdMMiiriuteresllD   ir;iic'ii  H  uiuidies,     11   |nvi;UUuu  a(   i^i^u  v'^w^s^Si 
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ibdiIf,  the  [irn,  whottier  the  rrediloc  U)  dt  ii  uoC  mode  a  pnrt.r,  ebnll  llierewRir 
alliicli  (iiilj  (oil«  shiinj  orinifin'sl  imsiaQeil  to  I  he  parti  u])oii  wlioaii  slim 
or  TlUL'll'^t  ilie  Ik-ii  iilriiolu>il ;  ivhidi  must  in?  [ir.<t  ulmrgeU  niih  its  junt  pn- 
porliDii  uf  ilip  coiU  uud  ei|)f  iiBea  of  llie  uclioa,  in  pi-cti'l-uDi-e  lo  tl^e  lieu. 

g  1&41.  Wlicre  a  ileFeodiiiit  liiivlu^  n  »ban  or  inleTet<l  is  [be  pmpcrvr 
is  uiikimir  ,  or  where  liia  luime  or  piii't  nt  hU  nania  ia  niddiown,  and  Ilia 
fiutDiiiiin!  13  served  upon  Itiiii  by  |iutirK;;iliun,  ur  williuut  tbe  t^tale,  parsnul 
lo  iin  iinier  for  ihat  purpose,  ss  prescrileii  in  arlic-le  Hoconci  of  tillo  Owl  irf 
I'h^iptor  QfLli  of  llii^  ».'[,  tite  notice  aubjnineil  tu  the  cnpj  of  tlio  wunmow 
]!i  pitliliahi'il,  iir  aurvod  tlieniivitb,  luiist,  in  Hddition  to  tlio  nmlteni  CD^iirirtll 
in  t\mi.  nrtidt',  Htiite  briefly  tlie  oLijtitt  of  the  nation,  and  uoutuiu  it  iiAtt 
diistription  of  the  jiropertj,  i 

g  I&42.  Tlie  complaint  must  describe  tbe  properly  vilb  coniWM 
MTIuitity,  iind  must  spevHj  tho  li^lita.  tiliiiri^a,  urid  iijtcrci!'ts  thgruin  uF  Itll 
the  parties,  »a  tar  je  the  Bamc  nra  iinowu  to  tho  iiluiriiilT.  If  n  pafty,  of 
tlie  share,  right,  or  interest  uf  a  piirty,  is  uuknown  lu  tbe  plainliff ;  or  if  * 
shure,  right,  oc  inlarenl  ia  uiicoi-I^iiii  or  tonliilgcnt ;  or  if  tlie  owiicrahii;  rf 
the  iiihentunce  dcpendii  upon  an  cxeciilory  devl^  :  ui-  if  n  romainilcr  »  ■ 
CDtHingcnt  remainder,  so  llmt  tbu  puny  eimnot  be  nanieii ;  that  fnct  muM 
alEo  be  stated  in  the  coaiplaini. 

g  1643.  Thu  title  or  interest  of  the  pliiintiff  in  the  property,  db  aWtodin 
the  tomplnint,  inny  be  controverted  b;  the  answer.  Tlie  title  or  intensl «! 
any  dcfendunt  in  the  property,  03  ptated  in  the  complaint,  inuy  idfo  bL-twt- 
IroverteU  tiy  his  answer,  or  the  onflnEr  of  uny  other  delcndunt :  and  the  iille 
or  interest  of  any  defendant,  as  stated  in  bis  ;mswer,  may  be  I'oiiti'd'erlal 
by  the  auiwer  of  unj  othei  defendant.  A  defendant,  tints  ciniro»«rli«B 
the  title  or  interest  of  n  vo-ilerendant,  muiit  comply  nitli  section  (Ivo  biiu- 
dred  and  twenty-one  of  this  aoc  The  i^.-'ueii,  juiuud  ua  prescribed  hi  tm 
section,  must  be  tried  and  determined  in  the  action. 

I  1B44.  An  issue  of  fact  joined  in  the  action  is  triable  by  a  jury,  Dit 
less  the  court  direcla  the  issues  to  be  Btuted,Ma  prescribed  in  section  lii* 
hundred  ami  seventy  of  lliia  act,  the  jsauea  muy  be  tried  upon  tlie  plniling^ 

g  1646.  Wliera  a  defendant  has  made  default  in  iippeitriii|t  oi  (rieaihliK 
ocvrheie  a  pnrty  is  an  infant,  the  cuurt  iduhi  ascertain  tbe  rights,  sbOK*! 
and  inlcresta  of  liie  several  ]Miriic3  in  the  properly,  hy  a  referenra  oroUiw 
wise,  before  iulerio('utoi7  judgment  is  rejidered  in  tbe  action. 

g  1B4G.  The   ioterlocutory  judfiment    wM     li'div^  -vli!,'    i-    i^!"  rl-lii, 

slmre,  or  interest  of  each  party  in  llie  pi'i     i'         i   '     -I-  - i.i.i.iTn 

■scerlnincd,  and  must  determine  tho  riu'l/  '     ■" 

it  is  found,  by  the  verdict,  report,  or  il  ■  ''' 

court,  npoa  an  application  for  jndgmeiil  i:  i.><r<:i  I'lr  il  ..n'll.  ii<  i  ili'' 
propOTly,  or  soy  part  thereof,  is  ho  circuiiisiiinced  I'lnt  a  pnnition  (licrmrf 
eunnoC  be  made  without  great  prejudice  to  the  owners,  tbe  intcr<i)MU>T 
jwl^mt,  exeepC  an  olIierwisB  eipresely  prescribwl  in  thii  article,  !■»* 
""  :%  that  the  property,  or  the  part  thereof  which  is  so  circum(ilntK«l,  *• 
nt  public  nuction.  Othemise,  nil  interlocittory  jodpneut  m  faTomf  tto 
plaintiff,  iDD9t  direct  that  pirtiiioa  be  made  between  the  parlies,  HCMMint 
to  their  respective  rights,  share?,  and  intereals. 

I  1S47.  Where  the  right,  share,  and  rnierest  of  a  party  has  been 
"■        1  determined,  and  tlio  fiRhla,  shiires.  or  ir  '    ' 

between  Ihemeolves,  remain  unnscertaioed 
iuterr  Judgment  for  a  patiititm,  laadenil.  u  ^ewrlbed 
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Sed  in  the  jadgment  If  a  defendant  is* unknown,  his  proportion 
i«t8  mtiKt  be  tixctl  und  spceiliud  in  like  m  inner.  An  excc'ition 
1  uuknown  d  fcndont  m:iy  be  iitsucd,  t4»  colloct  ihc  ixMtj  awarded 
m,  us  if  ho  was  nanxHl  iu  tliu  jud^^nicut ;  and  his  ri;;ht,  sharo,  or 
I  the  property  may  be  sold  by  virtue  thereof,  as  if  lie  was  named 
mention. 

L  If  the  commissioners,  or  a  majority  of  them,  report  that 
rty,  or  a  particular  lot,  tract,  or  other  portion  thci-cof,  is  so 
need,  that  a  partition  thereof  cannot  be  niaile,  without  great  pre- 
tlie  owners  thereof,  the  court,  if  it  is  satisfieil  tliat  the  report  is 
»orrect,  may  tlici'cupon,  except  us  otherwise  expressly  f)rcsciibc(l 
icic,  modify  the  interlocutory  jud^:nent,  or  i*ender  a  suiJplcmcntal 
ory  judgment,  reciting  the  facts,  and  directing  that  the  property, 
istinct  parcel  thereof  so  circumstanced,  be  sold  by  a  referee, 
1  in  the  judgment,  or  by  the  slieriff. 

.  Before  an  interlocutory  judgment  for  the  sale  of  real  property 
J,  in  an  action  for  partition,  ihe  court  must,  either  with  or  without 
n  by  a  party,  direct  a  rcfercncc,  to  a»c'ertaiii  whether  tiierc  is  any 
lot  a  party,  who  has  a  lien  on  the  undivided  »^hare  or  interest  of 
But  the  court  may  direct  or  dispeuse  witli  sucli  a  refereuce,  in 
ion,  where  a  party  produces  a  search,  ccrtiiied  by  t!ie  clerk,  or  by 
and  register,  as  the  case  requires,  of  the  county  where  tlic  prop- 
uated ;  and  it  appears  tlierefrom,  und  by  the  aflSdavits,  if  any,  pro- 
rewith,  that  there  is  no  sucli  outstanding  lien. 

1    V/here  a  reference  is  directed,  as  prescribed  in  the  hist  section, 

c  must  cause  a  notice  to  be  published,  once  in  eacli  week   (or  six 

weeks,  in  the  newspaper  printed  at  Albany,  in  wliicli  legal  notices 

ed  to  be  published,  an<l  also  in  a  newspaper  published  in  each 

herein  the  property  is  situated,  RM^uiring  each  pcreon,  not  a  party 

ion,  who,  at  the  date  of  the  order,  had  a  lion  upon  any  undiviiled 

iterest  in  the  property,  to  appear  before  the  referee,  at  a  speciGed 

on  or  before  a  ppecified  day,  to  prove  his  lien,  and  the  true  amount 

become  due  to  him  by  reason  thereof.     The  referee  must  report 

rt,  with  all  convenient  speed,  the  name  of  each  creditor,  whose 

isfactorily  proved  before  him,  the  nature  and  extent  of  the  lien, 

hereof,  and  the  amount  due  or  to  become  due  thereupon. 

\m  If  it  appears  by  the  pleadings,  or  by  the  evidence  in  the  action, 
report,  that  there  was,  at  the  dale  of  the  order,  any  existing  lien 
share  or  interest  of  a  party  in  the  property,  the  interlocutory  judg- 
!Cting  the  sale,  must  also  direct  the  odii'er  making  it  to  pay  i:ito 
portion  of  the  money,  arising  from  the  pale  of  the  share  or  inter- 
t  party,  after  deducting  the  portion  of  the  costs  and  expanses  for 
3  liable. 

»  Where  money  is  paid  into  court,  in  a  case  specified  in  the  l;ist 
le  party  may  apply  to  the  court  for  an  order  directin:?  tliat  the 

such  part  therof  as  he  claims,  be  paid  to  him.     Upon  such  an 
1,  he  must  produce  the  following  pajHjrs : 

ffidavit,  made  by  himself,  or,  if  a  sufficient  excuse  is  shown,  by 
or  attorney,  statin!^  the  true  amount  actuiUy  duo  oxv  Gav;\\  \wv?\YCi.- 
d  the  name  and  residence  of  ihii  owner  of  tlie  lucumbroiTvec^^kA  Vix^ 

known,  or  cnn  be  nsceruiinod  uiih  due  diWjxonce. 

davit,  ftftowinff  set  vice  of  a  notice  of    the  awV^calXow  wpoTV  <itv.<£ 

iacambranoe.     Service  of  the  notice,  within  tUeStaXft,  mMaX' 


284  rARTITIOX.  §Sg  l&6S-lft 


personal,  or  by  IcAving  it  at  the  owner's  rcflidence,  with  some  pert 
ot  tnuitahle  asj^e  und  discretiuu,  at  leant  fourteen  Jays  previous  to  the  upplk 
tion.  Sorvicv,  witliout  tho  iStnte,  if  personal,  must  be  made  ut  least  twen 
diiys  previous  tu  ilie  appliaiiion.  ii:'  the  owner  of  the  incunibrance  reski 
wiihout  the  State,  and  tiie  ])lac'C  of  his  abode  cannot  be  asecrtaiucd,  wi 
reasonable  dili;;cnce,  notice  may  be  served  upon  him  by  publishiog  it  in  I 
newspaper  printed  at  Albany,  in  which  legal  notices  are  required  to 
published,  once  in  each  week  for  the  four  weeks  immediately  prscedi 
the  application. 

Upon  the  application,  the  court  must  make  such  an  order  as  justice 
quires 

^  1565.  When  the  whole  amount  of  the  unsatisfied  liens  upon 
undivided  share,  which  were  existing  at  tho  date  of  the  oi'der  of  refereo 
has  been  ascertiuned,  the  court  must  order  the  portion  of  the  money  so  pi 
into  court,  on  account  of  that  share,  to  be  distributed  among  the  ereiiili 
havin;^  the  liens,  according  to  the  priority  of  each  of  them.  Where  1 
incumbrancer  is  not  a  party  to  tho  action,  the  clerk  or  other  offccr,  by  wh< 
a  lien  is  paid  off,  must  procure  satisfaction  thereof  to  be  acknowledged 
proved,  as  required  by  law,  and  must  cause  the  incumbrance  to  be  d 
satisfied  or  cancelled  of  lecord.  The  expen-ise  of  doing  so  must  be  paid  < 
of  the  portion  of  the  money  in  court,  belonguig  to  the  party,  by  whom ' 
incumbrance  was  payable. 

g  1566.  The  proceedings  to  ascertain  and   settle   the   liens  upon 
undivided  share,  as  preset  ibed  in   the  last  three  sections,  shall  not  aff 
any   other   party    to   the  action,  or   delay    the   paying   over   or   invest 
of  money,  to  or  for  the  benefit  of  any  other  parly,  upon  whose  share 
interest  in  the  pro[)erty  there  does  not  appear  to  be  any  existuiglien. 

§  1567.  Where  a  party  has  an  existing  riglit  of  dower  in  the  en 
pro;)erty  directed  to  be  sold,  at  the  time  when  an  interl(K'Utory  judgment 
a  sale  is  rendered  in  an  action  for  partition,  the  court  must  comiider  i 
determine  whether  the  interests  of  all  the  parties  re<piii"e,  that  the  righ 
dov/er  should  be  excc|)ted  from  the  sale,  or  that  it  should  be  sold. 

§  1568.  If  a  sale  of  the  property,  including  the  right  of  dowei 
directed,  the  interest  of  the  party  entit!c<l  to  the  right  of  dower  shall  | 
thereby ;  and  the  purehaser,  his  heirs  and  assigns,  shall  hold  the  prop 
free  and  dischargcnl  from  any  claim,  by  virtue  of  that  right.  In  that  e 
the  dowress  is  entitliHl  to  receive,  from  the  proceeds  of  the  ^ale  of  the  w 
pr()|)eity,  a  gross  sum,  in  satisfaction  of  her  right  of  dower,  or  to  have 
third  of  tliose  proceeds  paid  into  court,  f<n'  the  purpose  of  l>eing  inve 
lor  her  benefit,  as  prescribed  in  the  next  section  with  res|)ect  to  the  t 
n>ss  of  an  undivided  siiare. 

v^  1569.  A  party  to  an  action  for  partition,  who  has  a  right  of  dowe 

is  a  tenant  for  iiCe,  or  for  years,  in  or  of  an  r.iidivided  share  of  the  pi-oj 

sold,  is  entitled   to  receive,  fi*om  the   pi*oceeds  of  the  sale,  a  gross  sun 

be  fix(>d  according  to  the  ]>rineiplcs  of  law  appli"able  to  annuities,  in  s 

faction  of  his  or  lier  estate  or  interest.     The  written  consent  of  the  i 

to  receive  such  a  gross  sum,  acknowledged  or  [)rove«l,  and  cerliliwi,  in 

manner  as  a  diH.»<i  to  be  n'coriled,  must  be  filed,  at  th<»  time  of,  or  be 

tlu;  filing  of  the  rei)'»rt  of  saji*  ;  otherwise,  the  court  nui>l  direct   that 

/">/'  //jf  //nn'OVilfi  ot  f/ie  sale,  wbii-li  InVtWj:  \v>  \\u'  \\\\v\\n'\v\vv\  A\\v\«>  \v\  v» 

r/jc  ('st:itc  or  hitcrot  aff aches,  one  lliud,  \u  euso  vA  a  v.Vn\nyv'<«».,  \\wv\  y 

o£/Hfr  CISC  ni'hinir  muivr  this  section,  live  ewme  vvweevV^  ^^v  ^^^;-^^  "^-^ 

Jon  thereof  as  fairly  represents  the  intevwi  o«  \Uc\ioUex  ol  W^vi  vv 

J 
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Mate,  be  paid  into  court,  for  the  piirjiosc  of  Ikmii^  iiive<tod  fur  lii>4  en-  lur 
koe&t. 

41670.  Where  it  nppC'ai>\  tlint  ii  pnrtv  tn  tlic  iic(i«iii  iia-  :i:i  iin  i.u.ite 
tof  doM'Ci',  <»r  any  oiher  future  ri^'it  or  I'-i  iti-,  \rsriii  or  ••(iijii!i:;,i,t,  in 
njof  the  pnificrtv  siild,  the  court  must  tix  ilii>  |.rii|Hii-iiiMi.il  v..ii:i' ol  liio 
i^t  or  estate,  aei.*onii]i!^  to  the  principles  ul  l.iu  :ip|  11.  .ihi**  to  :[i,i.uirif> 
lDdeaniror»liips,  and  must  diroet  that  pi-<tiKi. tinn  I't  the  piocicii^  ni  ilic 
irieto  be  inve.^ted.  secured,  or  paid  iiv<r,  in  .•<urii  a  Mi.iinii  r  a.»  it  diiiii^  best 
ttlctilated  to  protect  the  rii^lilM  und  iniei-e>ts  ut  the  ;i:iitii'.>. 

1 1571.  A  married  wt^man  may  rrli  ase  to  her  hu^lKiii'l  her  irnlinate 
rigk  of  dower,  in  the  pro|H.'rly  dirccicd  to  Im-  hold,  ly  a  wriitni  in^tnimmt, 
faly  acknowledged  hy  her  and  ceriilieil,  a<  refiuind  liv  l.ivv  wi:h  tc-jM-.t  to 
die  acknowledgment  of  a  conveyance  lo  bar  JM-r  d.ucr;  wliirh  mu.-i  lie 
led  with  the  clerk.  ThereuiK)n,  ihoharc  «d'  the  j.roi.-ccN  of  the  .--ale,  arising 
Awn  her  contingent  interest,  must  Ix*  paid  to  her  hu.-lianl. 

S  1572.  If  a  peison,  entitled  to  an  er^tate  or  inteie>t  in  ih"  pmperiy 
idd,  is  made  a  paiiy  a^^  an  uidviiown  dciendant,  the  coun  iine't  pro\ide  1  r 
tbe protection  ot  hisi  riglits,  us  fur  as  may  he,  as  if  he  \va»  knoun  and  had 
ippeared. 

§1573.  The  court  must» in  the  intcihicuiory  j'jilL'inent  for  a  .-ale,  direct 
the  terms  of  credit  wjiich  Hiay  he  allowed  for  aii\  jj-irtion  ol'  tiie  pi:ii!,;i.-e- 
BHHiey,  of  winch  it  thinks  pi-oper  to  direct  the  invc-Mnent,  ami  foi-  :ii.>  por- 
tion of  the  pui-chase-money.  wh.ch  is  re'pilred  to  he  invc-ted  for  the  luMiclit 
of  a  person,  us  prcserit>ed  in  this  artioic. 

§1574.  Tlic  portion  of  the  purchase-money,  fur  which  endit  i.>  so 
allowed,  must  always  he  secured  ai  interest,  l»y  a  niorijin;:!-  iijuai  tin-  prop- 
wty  gold,  with  a  bond  of  the  purchaser  ;  and  hy  such  .iddilioiiul  -e«'Uiii\,  if 
any,  ns  the  court  prescribes. 

§1575.  The  officer  making  the  sale  may  take  separate  nioitgnLTes  .ihii  other 
Ncuriiics,  in  the  uumcof  the  county  tieasurer  ot    the  eoi:niv  in  \\lii<  h  the 

•  •  • 

pioperty  is  situated,  for  such  conveincnt  portions  of  the  j»uieli;i.>.e-iiii.n<\.  ;is 
■redirected  bv  the  court  to  he  inve-Jted ;  an<l  in  the  nann-  of  iii<"  numr,  lor 
the  share  of  any  known  owner  of  full  age,  who  de-ire-^  lo  hav«'  ii  i.ive.-^ieii. 

§1576.  Immediately  after  completing  the  sale,  the  oi!iier  muKing  it 
Dost  file  with  the  clerk  his  report  thereof,  unijer  oath,  ct»Mi.iiniiig  a  dc-ciip- 
lionof  each  paixxl  sold,  the  name  of  the  [)Uiclia>er  iliereof,  and  ihe  pijio 
It  which  it  was  sold. 

§  1577.  If  the  8ale  is  confirmed  by  the  court,  a  tinal  judLimenr  mu-t  be 
entered,  confirming  it  accordingly  ;  dirci'ting  the  oiri--i-r  making  ii  to  exe- 
cute the  proper  conveyances,  and  take  the  prop<'r  .-•'iMiitii'.-,  puisuauf  lo  ilie 
wle;  and  alco  directing  concerning  the  application  ot  the  proeeiiJ-- of  tij«» 
fialu.  Such  a  finul  judgment  is  binding  and  eon(-!ii-i\e  ii;*(>ii  tlu'  same  ju'r- 
sons,  upon  whom  a  final  judgment  fur  partition  is  M'a-ie  hindin;:  and  con- 
clusive by  section  one  thousand  live  hun<lre(l  and  liit\->even  of  tliis  act; 
and  it  effectually  bars  each  of  those  person-,  who  is  jmi  a  i»urcha>er  at  the 
.sale,  from  all  right,  title,  and  interest  m  the  iMoperty  sold. 

g  1578.  [arr*d  188.*J.J     Sud/  n  fiiiul  jiid^'incnt  is  also  vi  \vay  \vjlvi\v\^v  q^^U. 

person,  jwt  a  party,  who  hasi,  at  the  time  wlwn  it  i.-  rcu.iovev\,v\  vi>viv\v-VA\\vnA., 

bv  judgment  or  decree,  on  the  luuUv'uU'.i   share    or  iulevv>X    v»(   vvvv\v\n,\1 

notice  na9  given  to  appear  hvfovv   the    refcrct'  aiul  iwukc  pvooV  ol.  V\ii\\*.,  w 

^itacHbcdin  sectioa  tifteen   hundred    and    sixty-two   ol   tUvA  aicX,,  vv\v\  «i\s 
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pergonal,  m  by  ItavinfC  it  at  llic  i)iviier*s  ivsjdeiwe,  with  aome  pmau 
or  auiublu  iij^  and  disc  intiuu,  ill  Jeant  fuurteeii  cliirs  |)i'evi<(UB  lu  tlie  nppliui- 
tioa.  ijcnrivi!)  witliuiu  tha  iiUite,  if  pilMiHiiil,  luoal  Ix^  lando  ol  leust  tnelUf 
dajTA  previuus  tu  (heupplliailloD.  If  tlie  nnner  of  tlie  iQcmjUiranvH  cendet 
triUiuutLba  SUK,  nad  i\m  p]aee  at  bis  atiado  ciianoC  ba  nsovrtaiuBJ,  Mk 
rGuaonnble  dillfrcncc,  notice  mny  be  served  upon  liini  by  puliUalilpg  it  la  Ibl 
uews[)]ipGr  liriatdj  ut  Alliunv,  In  nliJLh  legnl  iiutices  nrc  roquiccd  to  Ih 
poblidlivd,  DQce  ia  cocb  week  for  ilie  rour  woeks  iiumeib.itelj  pr^ceJing 
ihe  appIiLiitioa. 

Diion  Che  npplicntioa,  the  cuurt  ttiugt  mnke  bucIi  itn  ordt^r  aa  }tistii«  n- 
quires 

^  1G65.  Whfii  the  wliolo  aniaunt  uf  tbe  un^tiafiei)  licna  upon  u 
uDuivided  sbure,  whiuli  were  existing  at  the  date  of  tlie  urdcr  uf  rtiumKCi 
lias  [leca  oacGctidneil,  tlia  cauct  muaturilcT  iha  purtioii  of  Llio  money  so  puid 
into  uourt,  DU  account  of  that  jtbure,  tu  be  diatrib.ited  aiaoa"  (Ih  umJllMH 
having  Ibc  liens,  ncuordiug  to  ll:e piiovity  of  cuiOi  uf  tbem.  Wliciu  the 
inL-umbritnmr  ia  iioC  a  party  totbo  nctlon,  the  vierti  or  otliur  ulfuer,  by  wtMl 
a  lien  ia  pnid  off,  muat  proi-ure  aniisfactlon  thereof  to  be  ncknowledsed  « 
proved,  aa  required  bv  law.  nnd  niiial  uuuae  tlic  iDcuinbi'nni'O  lo  be  ilQlf 
aatisBed  or  ciinoolled  of  reeurd.  The  eipenae  of  doing  ao  muat  be  paid  w' 
of  tlie  portion  of  the  moni'j  in  court,  1>elonging  to  tbe  purt,v,  by  wboffi  ihe 
incumbrnnee  was  puyublu. 

S1566.  Tbe  procMilioga  to  nfteertain  and  aattle  ibe  li^a  npon  •* 
ivided  shure,  as  pi'esciibed  in  Ibe  last  titree  «ectioue,  sliall  not  alhtt 
any  utlier  puny  lo  ibe  notion,  or  delay  tlic  puyiug  over  or  iiici^lillE 
of  money,  lo  or  for  the  benefit  of  any  other  parij,  opon  wh(»se  shu*  « 
inteveec  in  the  property  ihcro  doea  not  appear  to  be  nny  exlalitiglieu. 

g  1567.  Where  a  partj  haa  an  eiiatiog  right  of  dower  in  Ibe  enlil* 
property  directed  to  be  eolil,  at  Ibe  lima  when  an  interloculary  judgoient  tiK 
It  gala  ia  rondered  in  an  ncliou  fur  partition,  the  uDilrl  mUBt  cnutijijr  awl 
determine  ivhetlier  the  inlereala  of  all  tlie  pu'tieti  rei|uire,  that  tlie  ri;;lit  ut 
dower  abould  be  itxespted  (rum  the  Bale,  or  lliat  it  ahouiit  be  auliL 

g  1568.  If  D  ante  of  tbe  property,  includii^  tile  right  of  dow#r,  it 
direeted,  the  tntcreat  of  tbe  pnriy  enciiled  to  ihe  ri^ii  of  liowcr  nhall  !>>^ 
therein ;  and  the  piirchaaer,  his  hdrti  and  a^i^iignx,  Rhnll  hold  the  propotty 
free  and  Jineharged  from  any  eluh^,  by  virtue  of  tiutl  rIghL  Id  tliuC  emOi 
(lie  dowresa  ia  entitled  toreueive,  fpora  the  praoeedaof  tlie  sale  p[  Ilw  ■!">•< 
property,  u  graa.-!  Ruui,  iu  aatinractioii  of  bei'  right  of  dower,  at  lo  UafeW 
tliii-d  of  tlioae  prot'i-cda  piiid  iolu  court,  for  liui  pui  poso  of  Iwina  iufefW* 
fur  her  benefit,  ua  prescribed  io  tlie  next  section  with  respect  to  llM  ils*' 
read  of  an  und.vided  abate. 

g  lt69.  A  party  lo  an  action  for  purlilion,  wfrn  has  n  riglit  of  dower, « 
is  n  tenant  for  life,  or  for  yenra,  in  oi'  of  an  i;udividcd  i^linrG  of  Ihe  prupCT? 
sold;  is  eritiiled  to  receive,  fton  ttw  proceeds  of  ihe  sale,  n  gross  snui,  W 
,ba  SleJ  Neearding  to  tlie  principlea  of  law  ]ipptl';afal«  to  annititicf,  iu  «•>» 
fnedonaf  hiaor  heroetatucir  interest.  The  written  tonsent  uf  tliepwV 
~o  receive  auch  a  grass  eidb,  acknowleilgeil  or  proved,  ami  mnifiod,  in  Nk* 
nannei  as  a  deed  lo  be  tiaiorJed,  moat  be  tiled,  at  the  tituc  of.  or  hrfoK 
the  filing  uf  ibo  report  of  aalc  ;  othcrwiae,  tbo  court  mui't  diret-l  lliat,  o«l 
^of  the  proceedit  o(  (be  sule,  which  belong  lo  ilie  uudividcd  sharo  lo  i>hi* 

■  entire  prtn-^la"  *»'.*"::^  »  Sfl 
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estate,  be  paid  into  court,  for  the  purpose  of  being  invested  for  his  or  her 

benefit. 

§  1570.  Where  it  appears,  that  a  pnrtj  to  the  action  has  an  inchoate 
right  of  dower,  or  any  other  future  right  or  estate,  vested  or  contingent,  in 
any  of  the  property  sold,  the  court  must  fix  the  ])roportional  value  of  the 
right  or  estate,  according  to  the  principles  of  law  applicable  to  annuities 
and  survivorships,  and  must  direct  that  proportion  of  the  proceeds  of  tho 
Bale  to  be  Invested,  secured,  or  paid  over,  in  such  a  manner  as  it  deems  best 
calculated  to  protect  the  rights  and  interests  of  the  parties. 

1 1571.  A  married  woman  may  release  to  her  husband  her  inchoate 
right  of  dower,  in  the  property  directed  to  be  sold,  by  a  written  instrument, 
duly  acknowledged  by  her  and  certified,  as  required  by  law  with  respect  to 
the  acknowledgment  of  a  conveyance  to  bar  her  dower ;  which  must  be 
filed  with  the  clerk.  Thereupon,  the  share  of  the  proceeds  of  tho  sale,  arising 
from  her  contingent  interest,  must  be  paid  to  her  husband. 

§  1572.  If  a  person,  entitled  to  an  estate  or  interest  in  the  property 
sold,  is  made  a  party  as  an  unknown  defendant,  the  court  must  provide  f^r 
the  protection  ol  his  rights,  as  far  as  may  be,  as  if  he  was  known  and  had 
appeared. 

§  1573.  The  court  must,  in  the  interlocutory  judgment  for  a  sale,  direct 
the  terms  of  credit  which  may  be  allowed  for  any  portion  of  the  purchase- 
money,  of  which  it  thinhs  proper  to  direct  the  investment,  and  for  any  por- 
tion of  the  purchase-money,  which  is  required  to  be  invested  for  the  benefit 
of  a  person,  as  prescribed  in  this  article. 

§  1574.  The  portion  of  the  purchase-money,  for  which  credit  is  so 
allowed,  must  always  be  secured  at  interest,  by  a  mortgage  upon  the  prop- 
erty sold,  with  a  bond  of  the  purchaser  ;  and  by  such  additional  security,  if 
any,  as  the  court  prescribes. 

§  1576.  The  oificer  making  the  sale  may  take  separate  mortgages  and  other 
seuurities,  in  the  name  of  the  county  treasurer  of  the  county  in  which  the 
piopcrty  is  situated,  for  such  convenient  portions  of  the  purchase-money,  as 
are  directed  by  the  court  to  be  invested ;  and  in  the  name  of  tho  owner,  for 
^he  share  of  any  known  owner  of  full  age,  who  desires  to  have  it  invested. 

§  1576.  Immediately  after  completing  the  sale,  the  officer  making  it 
^Q8t  file  with  the  clerk  his  report  thereof,  under  oath,  containing  a  descrip- 
^n  of  each  parcel  sold,  the  name  of  the  purchaser  thereof,  and  the  price 
•t  which  it  was  sold. 

§  1677.  If  the  sale  is  confirmed  by  the  court,  a  final  judgment  must  be 
^tered,  confirming  it  accordingly  ;  directing  the  officer  making  it  to  exe- 
ciitethe  proper  conveyances,  and  take  the  proper  securities,  pursuant  to  the 
*«Je;  and  alao  directing  concerning  the  application  of  the  proceeds  of  the 
^e.  Such  a  final  judgment  is  binding  and  conclusive  upon  the  same  por- 
ous, upon  whom  a  final  judgment  for  partition  is  made  bindmg  and  con- 
clusive by  section  one  thousand  five  hundred  and  filty-seven  of  this  act; 
Wd  it  effectually  bars  each  of  those  persons,  who  is  not  a  purchaser  at  the 
■*fe,  from  all  right,  title,  and  interest  in  the  property  sold. 

§  1578.  [arr^d  1883.]  Such  a  final  judgment  is  also  a  bar  against  each 
l^rson,  not  a  party,  who  has,  at  the  litnc  when  it  is  rendered,  a  general  lien, 
^yjndgment  or  decree,  on  tlie  undivideil  share  or  interest  of  a  party,  if 
Boticc  was  given  to  appear  l)efore  the  referee  and  make  proof  of  liens,  as 
piCKribcd  ill  section  fifteen  hundred  4ud  sixty-two .  of  tiurf  «ct,  and  «lao 
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ARTICLE  THIRD. 
Action  for  Dowkb. 

^  1598.  Limitation  action  for  dowor.  $  1315.  Fees  and  expcne 

1Q07.  Au:aiiiHt  whom  action  brougliL  1613.  Fioul  judgmcut. 

1508.  Wlio  joined  ns  defendants.  1014.  Plaintiff     may 
1500.  Id. ;  where  defendants  claim  In  awarded ;   con 

etcvoratty.  jndgment. 

IGOO.  Damages  may   be    recovered  ;  1615.  Junior  iucumbra 

how  ebti muted.  footed  by  adm 

1601.  Id.;  in  action  a^inst  alienee  of  1616.  Ai)penl  not  to  0 

bastjuud.  if  midertakiug 

1002.  Id.;  where  Beveral  parcels,  etc  1617.  Plaintiff  may  coi 
1G03.  Id.;  against  hcin;,  etc.,  aliening  a  gn>m  eum. 

laud.  1618.  Defendant  may 

1604.  Action  barred  by  assignment  of  it ;  proceeding 

dower.  1619.  Interlocutory  jud 

1605.  Colhibive  recovery  not  to  pre-  16J0.  Id.;  directing  a 

judice  infant.  off. 

1603.  Complaint.  1621.  Liens  to  lie  ascei 

1607.  Interlocutory  judgment  for  ad-  16t^.  Id  ;  payment  of 

measui'emcnt.  joct  to. 

1608.  Oath    of  commissioners,   etc. ;  1623.  Report  of  sale. 

removal ;  HI  ling  vacancy.  10C4.  Final  jndgment 

1009.  Dower  how  admeasured.  1025.  Provisions     of 
IGIO.  Report  thereu]>on.  made  applicub 

1011.  Setting  aside  report. 

§  1596.  [am^d  1882.]  An  action  for  dower  must  be  coe 
widow  wichiu  twenty  years  after  the  death  of  her  husband  ;  b 
the  time  of  his  death  cither 

1.  Within  the  age  of  twenty-one  years  ;  or, 

2.  Insane ;  or 

8.  Imprisoned  on  a  criminal  charge,  or  in  execution  upon  a 
criminal  oifeuse,  for  a  term  loss  than  for  life ; 

The  time  of  such  a  disability  is  not  a  part  of  the  time  li 
section.     And  if  at  any  time  before  such  claim  of  dower  has  i 
by  the  above  lapse  of  twenty  years,  the  owner  or  owners  of 
ject  to  such  dower,  being  in  possession,  shall  have  recognized 
dower  by  any  statement  contained  in  a  writing  under  seal,  s 
acknowledgcU  in  the  manner  entitling  a  deed  of  real  estate  t( 
or  it  in  any  judgment  or  decree  of  a  court  of  record  within 
and  concerning  the  lands  in  question,  wherein  such  owner  01 
parties,  such  right  of  dower  shall  have  been  di«tinclly  recogi; 
sisting  claim  against  said  lands,  the  time  after  the  death  of 
and  previous  lo  such  acknowledgment  in   writing  or  such   1 
judgment  or  decree,  is  not  a  part  of  the  time  limited  by  this  si 

§  1G97.  Where  the  property,  in  which   dower  is  claime 
occupied,   the   occupant  thereof  must  be  made  defendant  U 
Where  it  is  not  ho  occupied,  the  action  must  be  l)i*ought  agaii 
son  exercising  acts  of  ownership  iheicupou,  or  claiming  title 
interest  therein,  at  the  time  of  the  commencement  of  the  actio 

§  1598.  In  either  of  the  cases  8i>ecilied  in  the  last  section,  i 
son,  claiming  title  to,  or  the  right  to  the  j)osscssion  of,  the  rej 
which  dower  is  claimed,  may  L>e  joined  us  defendant  in  the  ac 

§  1599.  In  an  action  to  recover  dower,  in  a  distinct  parcel 

erlY  of  which  the  plaintiff's  husband  died  seized,  or  in  alt  the 

trJj/ah  he  aliened  br  one  convejance,  a\l  tVie  yetttous  \vk  v^' 
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dRlmini;  title  lo,  the  properly,  op  anv  pn 
>aK  ulthuugh  l)ie_v  possess  or  ulajiu  (iUc 
fcvtmlty, 

J  J600.  Where  a  wiJoir  recorera,  in  ai 
erii',  of  wWeli  her  husbmul  tiicd  Beizeil,  s 
■  lion,  iaiwA!;?*   Top  wiilihnliliiis  lier  <iam-\;  (n  the  amount  of  onu  tbird  oC 
t)«iunuiil  vji1ii»  i>r  ihi'  ni.'ji  I'  priilit>t  of  the p rope rtj,  mtb  interest;  to  be 

4(in|iui(.'[l.  '.'] 1 1''  .' -  ii^ainst  tlie  lieir,  from  her  huBbnnd's  duith, 

W,  *W.' i r  I  .  I  {lerioii,  (rom  the  time  when  she  demanded 

krdDwi'L  iif  '.    I. Ill,  in  euull  ease,  to  the  time  of  tlic  triul,  or 

Vpplliuliun  I'T  I'i'l.M'  iLi.  .!->  I  liL'  t'ii»  may  be  ;  hut  not  Bicc«diiig;  aiiyeiira 
i*  Ibe  wholR.  Tiie  dum^i^'i's  Elinll  Dot  iiidudu  an;  Iblug  for  the  uae 
W  pemaiieat  improTemeutEi,  louduaftu'  the  death  o(  tlio  husbntid. 

)  1601.  Where  a  widoir  recovers  dower,  in  a  case  not  specified  in  the 
lilt tKtioD.  B-iD  iBiij  nidi)  ivi:over,  in  the  same  mtlon,  daiD»;;e3  for  wilhhold- 
Idg  h*i  dower,  lo  bo  uiHuputod  from  the  eomiuenuenieQl  of  lliesulion:  bat 
lH^shall  nut  include  imy  thing  fur  the  use  of  permnnent  ImpruTemetits, 
HU  eiiicc  the  pit)perty  was  tdieued  by  hor  husband.  In  ull  other  reapeuta, 
Ihiime  must  bo  eoinpnted  aa  preiwribed  in  the  lait  xeciion. 
^1602.  The  last  two  sci-lioos  do  uot  authorize  the  reeoeei?,  aguinst  ■ 
hmlftilt  who  in  juhied  with  otUers,  of  dmnEigos  for  with  holding  dower,  iti 
'  If  pertiuD  of  Ihu  properly  not  ueuupied  or  L'luiiucd  by  him. 
JVIODS.  Whaien  widow  recovers  dower  in  real  property  nliened  by  the 
"'  her  husband,  she  niHy  recover,  io  a  SBparnle  Bttiun  Hgainst  him,  her 
^  n  for  withholding  bor  dower,  from  the  time  of  the  doatti  of  her  hus- 
K>  tho  lime  of  the  alienation,  not  eicevding  nil  yeorg  iit  the  whole. 
«a  recovered  from  him  must  be  deduuied  fi'om  the  sum,  wliich  she 
U  Mhernise  be  entitled  to  recover  from  the  pEmnlee  ;  and  itny  sum  re- 
~  '  IS  rlamagea  from  the  grtintee.  mufit  be  deducted  from  the  sum, 
le  would  otherwise  be  entitled  to  recover  from  tlie  heir. 
^1604.  Tlie  acceptam«,  by  a  widow,  of  nn  assignment  of  dower, 
'""ifselion  of  liur  cluim  upon  the  property  in  (inestion,  bars  an  action 
W,  and  mtt?  tio  pleaded  by  any  lielendant. 
i>  W  here  a  widiiw,  not  having  n  right  to  dower,  recovers  dower 
a  infant,  by  the  defxultur  collusion  of  hi  a  gnu  i-d  inn,  the  infiint  shall 
npnjuUiivd  thereby;  but  when  he  cornea  of  full  nge,  be  may  bring 
"'in  of  eJEcCraeiit  agiiinitt  the  widow,  lo  recover  the  property  so  wrong- 
rdeil  for  dower,  with  damages  from  the  time  when  she  entered  into 
1,  Hlltiuugli  that  iamoru  tbau  six  years  before  the  commeticetneat' 
^Uw  ulion. 

i.  The  complaiDt,  in  an  action  for  doner,  must  describe  the  prop- 
ft  M  preli'ribcd.  in  section  one  lliousHDd  five  hundred  and  eleven  of  thu 
d  must  set  forth  the  nutiic  of  the  pluiuiiS'a  hubbatid. 
yt.  If  the  defendant  nmhcE  default  in  appearing  or  pleading;  or  if 
^(f^Hor  the  ptuintiff  to  dower  ia  not  disputed  by  the  answer;  or  If  it 
TiBi,  by  ihe  verdict,  report,  or  decision  upon  a  triul,  that  the  plaintiff  la 
it  to  dower  iu  the  I'eid  properly  desui'ilied  in  the  complaint,  an  ioler- 
qrjudginiuit  must  be  rendered;  wliich,  except  aa  olhcrwiHe  prescribed 
taLanide,  must  direct  that  the  pliiiiitifT'H  ilower  in  the  pi«pcriy,  par- 
Wy  dnacribing  it,  bo  admeasured  by  a  referee,  designated  in  th(  '  ■"" 
ICm  hj  three  reputable  and  di.^latercsled  f  nicLuldeis,  dteignaled 
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%  1608.  Each  of  the  cominiRsioners,  or  the  referee,  as  the  case 
must,  before  entering  upon  the  execution  of  his  duties,  subscribe  aud 
an  oath,  before  an  otfiuor  specified  in  section  eight  hundred  aud  fortj-l 
of  this  act,  to  the  efifect,  that  he  will  faithfully,  honestly;  and  im( 
discharge  the  trust  repof  ed  in  him.     The  oath  must  be  filed  with  the  i 
before  a  commissioner  or  a  referee  enters  upon  the  execution  of  his  di 
The  court  may,  at  any  time,  remove  the  referee,  or  either  of  the  comi 
ci-s.     If  either  of  them  dies,  resigns,  or  neglects  or  refuses  to  serve,  or  I 
removed,  tlie  court  may,  from  time  to  time,  appoint  another  person  inMl 
place. 

§  1609.  The  referee  or  the  commissioners  roust  execute  their  datieil 
the  following  manner ; 

1.  Tliey  must,  if  it  is  practicable,  and,  iu  their  opinion,  for  the  best 
tcrcsts  of  all  the  parties  concerned,  admeasure  aud  lay  off,  as  spcedilj 
possible,  as  the  dower  of  the  plaintiff,  a  distinct  parcel,  constitating 
one  third  part  of  the  real  property  of  which  dower  is  to  be  admeaflon^ 
designating  the  part  so  laid  off  by  posts,  stones,  or  other  pei'muneut  moMp 
ments. 

2.  In  making  the  admeasurement,  they  must  take  into  considerntiuii  tUf 
pcrmaitciit  improvements,  made  u})on  the  real  property,  after  the  death  of 
the  plaintiff's  husband,  or  after  the  alienation  thei-eof  by  him;  and,  if 
practicable,  those  improvements  must  be  awarded  within  the  part  niitlui 
off  to  the  plaintiff  ;  or,  if  it  is  not  practicable  so  to  award  them,  aded»^ 
tion  must  be  made  from  the  part  laid  off  to  the  plaintiff,  proiK)rtiouato li 
the  beneiit,  which  she  will  derive  from  so  mucli  of  those  impi*oveu]cnt«,  li 
is  inoliided  in  the  part  laid  off  to  her. 

3.  If  it  is  not  practicable,  or  if,  in  the  opinion  of  the  referee  or  cMf 
mirffsjoncrs,  it  is  not  lor  tlio  best  interests  of  all  the  parties  concerned,  W 
admcasiue  and  lay  off  to  the  plaintiff  ji  distinct  parcel  of  the  proiKirty,  iS 
proscribed  in  the  fonjgoing  subdivisions  of  this  section,  they  must  reiwrt 
that  fact  to  the  court. 

4.  They  may  employ  a  surveyor,  with  the  necessary  iissistants,  to  aid  iu 
the  admeasurement. 

§  1610.  All  the  commissioners  must  meet  together  in  the  performance 
of  any  of  their  duties;  but  the  acts  of  a  majority  so  met  are  valid.  Tte 
referee,  or  the  commissioners,  or  a  majority  of  thorn,  must  make  a  full  re* 
port  of  their  proceedings,  sj)ecifying  therein  the  manner  in  which  they  hate 
discharged  their  trust,  with  the;  items  of  thoir  charges,  and  a  particular  des- 
cription of  the  portion  admeasured  and  laid  off  to  the  plaintiff;  or,  if  thPf 
report  that  it  is  not  practicable,  or,  in  their  o[)inioii,  it  is  not  for  the  Iwrt 
interests  of  all  the  parties  concerned,  to  admeasure  and  lay  off  a  distiufl 
parcel  of  the  property,  of  which  dower  is  to  ho  admeasurcil,  they  i""** 
state  the  reasons  for  that  o[)inion,  and  all  the  facts  relating  theieto.  Tlie 
report  must  be  acknowledged  or  provcnl,  and  certilied,  in  like  manner  uJt 
deed  to  be  recorded,  and  nmst  be  liled  in  the  ollice  of  the  clerk. 

§  1611.  Upon  the  application  of  any  jiarty  to  the  action,  and  upon  gt»od 
cause;  shown,  the  court  may  set  aside  ihe  report,  and,  if  necessary,  intj 
n])point  new  commissioners,  or  a  new  rereree,  who  nmst  proceed,  as  pte- 
scribeil  in  this  title,  with  respect  to  those  lirst  appointed. 

,<?  1612,  The  fees  and  expenses  of  tlie  commissioners,  or  of  the  referee. 
Including  the  cx\)enscoi  u  survey,  \v\\o\\  \v  \a  \\\vvvV\  \\\^\*v\i^i  VA.'iAivl  viudcr 
tJw  flireution  of  the  cowvi  \  and  the  ;u\\ouu\.  \Wyv.^oK,\\\v\>x.  Xi^i  y^\\\j^^ 
phiiniiff,  aud  allowed  to  her,  upou  i\\o  Vd^^vavou  ol  V\cv  ev>*.v*. 
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g  1613.  Upon  the  report  being  confirtned  by  the  court,  final  judgment 
wat  be  rcndci*cd.  It'  the  refcvoo  or  eominissiuuers  buve  adiueasuieU  and 
laid  off  to  the  plaintiff  a  distinct  parcel  uf  the  property,  the  judjzaient  mui>t 
award  to  ber,  during  her  natural  hfe,  the  posseiitsion  of  that  parcel,  de- 
scribing it,  subject  to  llie  payment  of  all  taxes,  assessments,  and  other 
charges,  accruing  thereupon  after  she  takes  possession.  If  the  referee  or 
the  commissioners  report,  that  it  is  not  practicable,  or  that,  in  his  or  their 
opiuion,  it  is  not  for  the  best  intei-csts  of  all  the  parties  concerned,  so  to 
adoieasiire  and  lay  o(T  a  distinct  pai*cel  of  the  properly,  the  final  judgment 
roust  direct,  that  a  sum,  fixed  by  the  court,  and  specified  therein,  equal  to 
one-third  of  the  rental  value  of  the  real  property,  as  ascertained  by  a  i-ef- 
erenee  or  otherwise,  be  paid  to  the  plaintiff,  annually  or  oftener,  as  directed 
in  the  judgment,  during  her  natural  life,  for  her  dower  in  the  property;  and 
that  the  sums,  so  to  be  paid,  be  and  remain  a  charge  upon  the  property, 
during  her  natural  life.  The  final  judgment  may  also  award  damages  for 
the  withholding  of  dower. 

§  1614.  The  plaintiff  may,  from  time  to  time,  maintain  an  action  against 
the  owner,  or  a  person  who  wjis  the  owner  of  thepioperty,  to  recover  any 
instalment  of  the  sum,  so  awarded  to  her  for  her  dower,  which  became  due 
during  his  ownership,  and  remains  unpaid.  Or  if  an  instalment  I'emains  due 
and  unpaid,  she  may  maintain  an  action  to  procure  a  saleuf  the  properly,  and 
enforce  the  payment  of  the  instalments,  due  and  to  become  due,  out  of 
the  proceeds  of  the  sale.  Such  an  action  must  be  conducted,  as  if  the 
charge  upon  the  real  property  was  a  mortgage  to  the  same  effect.  If,  at 
My  time,  it  is  made  to  appear  to  the  court,  that  the  rental  value  of  t?ae  real 
property  has  materially  .increased  or  diminished,  the  court  may,  by  an  order, 
to  be  made  upon  notice  to  all  the  persons  interested,  modify  the  final  judg- 
ment, by  increasing  or  diminishing  the  sum  to  be  paid  to  the  plaintiff. 

§  1616.  Where  a  portion  of  the  property  is  admeasured  and  laid  off  to 
the  plaintiff  as  her  dower,  a  lien,  whicli  is  inferior  to  the  plaintiff's  right  of 
dower,  attaches,  during  the  life  of  the  plaiatiff,  to  the  residue,  or  to  the 
portion  or  share  of  the  residue  which  was  subject  to  it,  as  if  the  portion 
laid  off  to  the  plaintiff  had  not  been  a  part  of  the  property. 

§  1616.  An  appeal  from  a  final  judment,  awarding  to  the  plaintiff  pos- 
session of  the  part  admeasured  and  laid  off  to  her,  does  not  stay  the  execu- 
tion thereof,  unless  the  court,  or  a  judge  thereof,  grants  an  order  directing 
snuh  a  stay.  Such  an  order  shall  not  be  granted,  if  an  unt^ertaking  is 
gi?en  on  the  part  of  the  respondent,  with  one  or  more  sureties,  approved 
l>y  the  court,  or  a  judge  thereof,  to  the  effect  that,  if  the  judgment  appealed 
from  is  reversed  or  modified,  and  restitution  is  awarded,  she  will  pay,  to  the 
ptrson  entitled  thereto,  the  value  of  the  use  ar.d  occupation  of  the  part  so 
*dmeasured  and  laid  off  to  her,  or  of  the  portion,  restitution  of  which  is 
awarded,  during  the  time  she  holds  posSfessiou  thereof,  by  virtue  of  the 
Wgmcnt 

§  1617.  In  an  action  for  dower,  the  plaintiff  may,  at  any  time  before  an 
Interlocutory  judgment  is  rendered,  by  reason  of  the  defendant's  default  in 
•Ppearing  or  pleading,  or,  where  an  issue  of  f.  ct  is  joined,  at  any  time  before 
tlie commencement  of  the  trial,  file  with  the  clerk,  a  con>ent  toacce|)t  a  gross 
'Qin,in  full  satistnction  and  discharge  of  her  right  of  dower  in  ♦he  real  i)r'op- 
^y  described  in  the  complaint.  Such  a  consent  must  be  in  writing,  and  ac- 
knowledged or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded, 
^wpy  thereof,  with  notice  of  the  filing,  must  be  served  upon  each  advei'Sft 
l^y  who  boB  appeai-ed,  or  who  appcavs  after  the  tiling. 


■m 


IHSIWSS. 


§  1615.  At  any  time  after  a  wmspin  Is  filed,  as  proacribed  in  ihe  lu' 
Kef  I  ion,  mid  lief  ore  ail  iineilin-iiloiy  jmlgineiil  ia  reHdeieii,  niiv  ilelt'Diltim 
mi.y  Bpplji  [0  tliu  I'ourt,  upmi  uoii™,  lor  mi  order  grunlliig  liilii  leiivu  li>  jmj 
fiUuh  u  gnisi  sum  Tliereupon  tlie  uuurt  innv,  in  its  dlicretinii.  imil  upuu 
Bui:h  terniH  Hs  jiimice  lequireii,  asi-ertaio  ttie  vaiuo  nt  (he  pliiiiii.iff'K  righl  ul 
doner  ia  the  prupeity,  by  a  referen™  or  atheiwlBe,  and  niiilie  im  onler, 
direuling  piiyoent,  by  the  applTunnl,  of  tlie  sum  bo  aEceiluiiiirii,  widiiu  ■ 
time  tiled  by  ihe  uider,  nut  cxeeedin)'  aixly  dnys  arier  sertlie  of  a  fipj 
Ihtfieuf ;  iiiiii  dii'tL-tiiig  tlii?  eiegiilioii  bi'  Iho  pluioiiff  of  K  releuHe  of  lier 
riglit  i>l  liowor.  iipim  ittciploJ  llic  nioiity.  Uli«dieDue  to  tlie  order  Din,f 
lie  fiiforieii,  oillier  bi-  piiiiiahment  for  touLcuipl,  or  b)-  slrihiug  uut  lli 
pltniiliiig  ul  llie  uffeudiu;'  pun  v,  mid  renderiug  judgiueut  against  liim  or  her 

^  1619.  Wliere  Ihc  pkiDlifTs  consent  lias  been  filed,  as  pre»:nb(d  in 
the  liial  section  but  one,  aud  aiie  ia  entitled  lo  an  iiiterlotutory  jurtyqienl  in 
llie  ui'tioti,  tlie  uiiurt  must,  upon  the  appliiiilion  of  either  pnrty,  nsrenntl, 
b.T  u  retereave  or  otherwise,  wbather  a  iliaiiDel  pareel  of  llie  pr^tnj  (■! 
be  udmcasured  und  Iiiid  off  lo  Ihe  plaintiff,  ns  lelinut  lu  dower,  willml 
mmeriul  injnrr  tu  the  intereala  of  tbe  pnrtiea.  If  it  appears  lu  (he  conni 
ihat  u  diBiioet  pared  tauuoi  be  ao  admeasared  and  laid  off,  the  iBtwlqi* 
tuiy  judgment  must,  except  in  Ibe  unse  spri'ified  in  the  next  E«etioD,  Uifcct 
ihnt  ilie  prnperiy  be  sold  by  ilie  sbeiiff,  ur  by  a  rcftiree  ded)g:nuted  ilwrdi.' 
and  lliiil,  upon  ibe  caiifinnalbn  of  the  Bale,  eucli  purly  (o  tlie  aetioe,  ai 
«Terj  person  deriring  title  from,  thmugli,  or  under  n  party,  after  Ibe  Sling 
of  Ihe  judgment- roil,  or  of  a  notioe  of  Ihe  peodeney  of  llie  action,  la  pn- 
Bcribed  in  nrtiele  ttiotli  of  this  title,  be  burred  of  and  from  any  rigbl,  li^ 
or  interoal  la  or  to  the  properly  sold. 

g  1620.  In  a  ease  s|ieelfioil  in  sei'tioii  one  thousand  ail  liiindred  ni 
eevenieen  of  this  ael,  where  the  propeny,  or  n  pari  thereof,  conniaiJ  of  oit 

or  more  vaunni  or  uuimproved  lots,  the  plainlilTs  eiiuiieiil  iii.n  ■: <i:'> 'i 

ntipnUtioD  lotnku  a  di^tlnut  paruel  out  of  those  lots,  in  lieu  ul  j  ^  <~~  - 1- 
In  that  I'aso,  the  intcrloeutory  judgment,  inslend  of  dirrctiiij  i~<!'  '  ' 
direcit,  if  it  a]ipears  lo  bu  just  so  to  du,  that  ivinmissioaei'a  In.'  .ijii.^.i'iu' !  i" 
admeasure  HUd  liiy  oS  lo  the  pluintifT  b  ilialinul  pari-t),  out  d1  liii  \.»aui  '' 
unimproved  liils  ;  and.  if  lliere  ii  any  other  property,  that  it  bu  .-M.  iiml  • 
gross  aum  be  paid  to  Ler  out  of  Ihe  proueecU  thereof,  as  presirilii'il  iu Ui' 
next  three  (^evtiouB.  1'he  plaintifT'ii  title  lu  eueh  dixlinet  jmri'el,  Hiliuciiiurwl 
and  laid  oft  to  h.T,  as  pre«rribeii  iu  this  setliwi,  Is  Ihnt  of  an  esuiEc  "f  i"' 
heritnnu!  in  fee  simple.  Iu  admeaauriiig  aud  laying  off  the  same,  iIipcmI' 
miBsioners  muEt  i-onsider  quiiuiily  and  quality  relatively,  aceoi'diaK  lo  ''* 
valne  of  the  plaintifTs  right  of  ijower  iu  the  Tiiimt  or  unimproved  KiU.*' 
ot  whidi  the  adineuaurement  ia  lo  be  made ;  wliieli  miial  tie  aBL-ertuiDCil,  i> 
proporlinn  to  the  value  of  lliusa  lut»,  as  prefui'ibed,  in  the  next  ihrgsM- 
tiona,  for  fiiina  b  gross  sura  lo  be  paid  to  lier  out  ot  the  ppooeede  of  • 

§  1621.  Before  an  interlocutory  judgment  is  rendered  for  (lie  sale  of  'i* 
property,  the  court  must  direct  u  referenve  tu  ascertain  nhcther  anvpenA 
HOC  a  parly,  has  a  lion  upon  ihc  property,  or  any  part  thereof.  ^XMplM  ' 
oth^mira  expressly  presiribL'd  in  this  artide,  ibe  proeeeJings  upon  ut 
nibaeqnent  (o  [ha  refei-em.'e  niu^i  be  Ilie  aume,  as  preii[:ribed  in  aAidV 
■f  thia  title,  ivhi^re  a  itfeieiiit  is  made  UB  piisciibed  iu  sectionOMi 
i  live  bundii'd  and  .'ixty-oiiu  of  ihis  act.  ^ 

1623.  H'liore  the  intcvWcnlocy  iivlt^icnl.  dire..-!''  a  sale,  <f  llie  I^M 


(twer  of  tise  piniatlff  Ta  inferior  lo  nny  oilier  lien  upon  the  prapprlj,  ihe 
lBil>nirnt  iiiuy.  in  ilie  iliiirciion  of  llio  eouri,  direct  ili^it  ilit  pivpen;  !« 
wid  t-ither  tiulijei'l  Tu  i1i«  lien,  ur  liisL'hargcd  fnitn  the  lien ;  »nil,  in  the 
lilicr  t'ii«e,  tliul  Ihu  officer  mulling  tlia  sale  puy  tlie  nmount  of  tliu  lien,  out 
si  the  proL-eeils  of  the  sale. 
J  1633.  Inmieilislelj  after  completiD;;  tbe  enie,  and  exei^iiting  the  proper 

IMilveyunce  lo  the  purehiwer,  tbe  officer  muking  vho  Bule  must  uxka  and 
ile  wilti  llie  clerk  h  report  theieof,  showing  the  nume  of  ttic  purcliuiier,  und 
tile  [mrchnse-prico  paid  bj  bim,  or,  if  the  propertv  wns  Eold  In  purceiB,  lUe 
Mraeof  eiuh  [inrcbnser,  nnil  the  price  nnd  a  deatripllon  of  the  parcel  sold 
U  bin  i  tbc  «uias  vhlch  the  oSiver  hna  paid  out  of  tlio  proceeds  of  ih^ 
Mt,  parauaDt  to  the  interlociiiorv  jinl^inient ;  tlie  pnrpoae  fur  n-hicb  each 
ptjnwDt  was  inaile  ;  tlie  amount  uud  items  of  Ilia  fece  und  eipcnses  ;  and 
Ue  dm  amoont  of  the  pm'veda,  after  deducting  the  paynenla. 

i  1624.  Upon  conflnniDg  ibe  ente,  tbe  court  muM  ascertain,  I17  a  refer- 
tDW  or  Dtberwi^e.  tho  rights  und  iiitereita  of  each  of  tbe  parties  In  Kiid  tD 
ll»  proceeds  of  the  sale,  and  aliio  whut  groan  anm  of  mone;  is  tquiil  lo  the 
nine  of  tbe  phiintiff'  dower  in  (hu  net  proceeda  of  tbe  sale,  calculated  upon 
>1k  piincipies  applicable  lo  life  nnnnitica.    The  court  mUHl  thereupon  tender 

tbd  judgment.  coQGrmili);  the  ea]e,and  direuliog  tbiil  tbp  giiisa  an 
•nxTUiiiied  be  paid  10  the  plaintiS,  in  full  satiafnction  Of  licr  ri^bt  of 
ftivcr;  ujd  thai  the  remHiDdei'  of  the  proceeds  of  the  Bule  be  distributed 
~  ^tba  pei'boas  autitled  therelo. 

&1G2S.  The  proTiaJoUB  of  arliale  second  of  Ibii  title,  rein  ling  lo  . 
~ti«iiii  preaci'llwd  iu  that  article,  and  to  the  dialrlliutlon,  iavctDieui 
m  of  the  proceeds,  apply,  as  far  as  thov  are  upplicable,  to  a  sale  made  as 
PHKriiwd  in  Ibia  iriivie,  uud  to  llic  distriliuliun  of  the  proceeds  of  a  aale, 
upmsDiibed  in  the  la«C  aectluii. 


iMa.  Iliial  jndttmi 

JK.  ttKQo  liable 
1^        Boaj  he  mhur 
I  MK  OUiuBotlonB  for 
Vj.      "iKn  prohiblir 
''W  Coinplnlni  to  'lal 


H  Compli 

m  It"";'" 

lIBl  Noll!.! 
^  1626.  I 


..  Klate  »l 


)    WiJfii  pun  only  of  tlw  proporlir 


;tiou  to  foredot*  a  mortgage  upon  real  property, 
itillcd  to  final  judgment,  it  must  diruct  the  aale  of  IbO' 
(•"Pmj  morlf^agwl,  or  o£  flutii  part  thereof  aa  i»  aulEcieut  to  diei-harge  tbe 
^'X'lgiige  dt^bt,  the  expentiea  of  the  aale,  and  tbe  vosla  of  tbe  aotion. 
^1S37.  An;  person,  who  is  liable  In  the  plaintiff  for  the  puvment  of  the 
I^^CMvOrcd  bT  tbe  morlgage,  may  be  made  n  defendant  iu  the  action  ;  and. 
ppeareii,  or  lias  been  peraoiially  sei'vod  with  tbe  sum  .  ona,  tbi 
cnl  may  uwiiiil  piivment  by  hlin  of  tbe  residue  of  tbe  debt  le 
aailsflrd,  alter  ;i  hulc  of  tbe  inurliiaged  property,  aiid  the  appiun 
proteeda,  puisuant  10  tin;  dirccliona  toniaintd  therein. 
.ilSSB,  While  HO  action  lu  foi'eclose  a  morffrnge  upon  iea\  vW^**!,! 
"■*■ —  or  ■(ter  final  jiiditmetit  /or  the  plmnliif  therera,  tto  crt.\iw  *«■ 
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^ll:l1l  Ih^  coniiiieiu'eil  or  maintained,  to  recover  any  part  of  the  morlgq^ 
(kilt,  witliuiit  leave  of  the  court  in  which  tlie  foiiiier  uctiou  was  bruDgliL 

>;  1629.  Tlie  coinplaiiit,  in  an  action  to  forei'lose  a  mortgage  upon  ml 
piopci'ty,  must  ntute,  whether  any  other  action  liaD  L>eeD  bi-ought  to  revofir 
any  part  ot  the  mortgage  debt,  and,  if  so,  wliether  anj  part  thereof  hH 
been  collected. 

f^  1630.  Where  final  judgment  for  the  plaintiif  has  been  rendered,  iiJl. 
action  to  recover  any  part  of  the  mortgage  debt,  an  aetiou  shall  not  bt  |' 
coiiiinenced  or  maintnined  to  foreclose  the  mortgage,  unless  an  exeeuini 
a<;aiiist  the  property  of  the  defendant  has  been  issned,  upon  the  jndgment, 
to  the  sheriff  of  the  county  where  he  resides,  if  he  resides  within  the  Staie^ 
o:,  il  he  resides  without  the  State,  to  the  sheriff  of  the  county  where thi 
judguient-roU  is  filed;  and  has  been  returned  wholly  or  partly  unsati>fied. 

§  1631.  The  plaintiff  must,  at  least  twenty  days  before  a  final  judg- 
ment direct  lug  a  sale  is  rendered,  file,  in  the  clerk's  office  of  each  i-ouotj 
where  the  mortgaged  pro})erty  is  situated,  a  notice  of  the  pendency  of  the 
action,  as  prescribed  in  section  one  thousand  six  hundred  and  seventy  of 
this  act;  which  must  spei'ify,  in  addition  to  the  particulars  requned  bf 
tiiiit  section,  the  date  of  the  mortgage,  the  parties  thereto,  and  the  tiroeaod 
l>lace  of  recording  it. 

§  1632.  A  conveyance  upon  a  sale,  made  pursuant  to  a  final  judgmeot, 
in  ail  acnou  to  loretrlose  a  mortgage  upon  real  property,  vests  in  the 
purcliasei-  tlie  same  estate,  only,  that  would  have  vested  in  the  mortgagee, 
it  the  e(iuity  of  redemption  had  l)een  foreclosed.  Such  a  conveyance  'n  ii 
vali«l,  as  if  it  was  cxei-u:ed  by  the  mortgagor  and  mortgagee,  and  is  an  »- 
tiic  bai  against  each  of  tlicm,  and  against  each  party  to  the  action  who  wis 
duly  >uiiiin<>iicd,  and  every  person  claiming  from,  through,  or  under  a  parly, 
by  title  aeeiuing  alter  the  liiing  of  the  notice  of  the  pendency  of  the  uolion, 
as  pre-cril)od  in  the  last  section. 

^  1633.  If  there  is  any  surplus  of  the  proceeds  of  the  sale,  after  pining 
tlie  expenses  of  the  sale,  aiul  satisfying  the  mortgage  debt  a!td  the  costs  of 
the  aeluMi,  it  must  be  paid  intOi'ourt,  for  the  use  of  the  person  or  periOtt' 
entitled  fheieto.  If  any  part  of  the  surplus  remains  in  court  for  the  |>cri(Ki 
of  liiree  inonths,  the  court  must,  if  no  application  1ms  been  made  lhe!'efo'"f 
and  may,  if  an  application  therefor  is  pending,  dii^ect  it  to  l>e  i n vested  «l 
interest,  lor  the  beni'fit  of  the  person  or  persons  entitled  thereto,  to  be  psii^ 
ui>on  tlie  ilircclion  of  the  court. 

v^  1634.  Wheic  an  action  is  brought  to  foreclose  a  mortgage  u|)on  real 
]»ro|)erty,  upon  which  a  portion  of  the  principal  or  intere^t  is  due,  and  an- 
other portion  of  either  is  to  iM'come  due.  tlui  complaint  must  be  dislni^^•^'d 
without  co<is  against  the  plaintiff,  upon  the  defendant  paying  iulo 
court,  :it  any  tina*  befoie  a  final  judgment  directing  a  sale  is  i-endered,  the 
sum  due,  and  the  plaintiff's  costs. 

<^  1635.  In  a  case  specified  in  the  last  section,  if,  after  a  final  judgment 
directing  r.  sale  is  rendered,  but  before  the  sale  is  mad«',  the  defendant  iwv* 
into  cou!'t  the  amount  due   for   piincipal   and  interest,  and  the  c(»sts  of  tlie 
action,  to|:;etlier  with  tlu-eXpeiiM's  of  the  pi()cc«'diiigs  to  sell,  if  any,  all  pi'O- 
crrJ/ni^s  upon  llir  jmh^nwut  must  lu'  sl-.vyvsV ;  ^u\\,\\\^v.\\\\^\\V^*vv\vv\.'lvt.  default 
w  !/n'  junmviit  o/' /)r;iicipal  or  inteve-\,\\\e  ctmv\  uvan  wvaW  ww  v.n\a\v\\  ^\v^\- 
W-:  :i.rculo!VVWvnioi  the  juagnieut,  Vov  \W  vvvvvo^o  v>^   v:vAVv:vvxxvj,vV>.*>^v 
theit  due. 
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Where  themortgaf^  debt  is  not  all  due,  and  the  mortgaged  prop- 
'ireuiiistanceiJ,  tHat  it  ciiii  be  sold  in  pHrcels  witliout  injury  to  the 
t  trie  parties,  the  tinal  judgment  must  direct,  that  no  more  of  the 
s  sold,  in  the  iirst  place,  than  is  sutticient  to  satisfy  the  sum  then 
rie  costs  ot  the  action  and  expensses  of  the  sale;  and  that,  upon  a 
,  deiauir  in  the  payntent  of  pnnci|)al  or  interest,  the  plaintiff  may 
u  order,  directing  the  sale  of  th«>  lesidue,  or  of  so  much  thereof 
uit'v  to  satisfy  the  amount  then  due,  with  ihe  costs  of  the  applica- 
e  expenses  of  the  sale.  Tlie  plaiutiil  may  ^ply  for  and  obtain 
Jer,  as  ottcn  as  a  detault  biippeus. 

If,  in  a  case  specified  in  the  kist  three  sections,  it  appears  that 
ged  property  is  oo  circumstanced,  tliut  a  sale  of  the  wlM>le  will  be 
iciai  to  tne  parties,  tne  huul  judgment  must  direi't,  that  the  whole 
•e  sold ;  that  the  proceeds  ol  the  sale,  after  deducting  the  costs 
)n,  and  the  expenses  ol  the  sale,  be  eitlter  applied  to  the  satisfac- 
e  whole  sum   secured   by   the   mortgage,  with   such   a  rebate 

as  justice  requires ;  or  be  first  applied  to  the  payment  of  the 
nd  the  t)a)ance,  or  so  much  thereof  as  is  necessary,  be  invested 

tor  the  t)eneiit  of  the  plamtiff,  to  be  paid  to  him  from  time  to 
y  part  of  the  principal  or  interest  becomes  due. 

ARTICLE  FIFTH. 

TO  COMPEL  TBS  DETERMINATION  OF  A  ClaIM  TO  REAL  PROPERTY. 

>  may  maintain  action.  $  1G45.  Jodgment  for  plaintiff. 

piaiii.'.  Id-Ui.  nJfoct  of  judgoieuc. 

:ceaiu;^8     when    defendant  lt>47.  Action   to  determine    widow** 

(UK'S  plaintlttV  title.  dower. 

When  u«  pleaitc  title.  1648.  ProcetHllngs.  if  plaintiff  admits 

:ceamg8  same  us  in  eject-  deteudaiit's  cihIib. 

enr.  1649.  Id.;  when  detendant^s  claim  is 

eedings     when    defendant  deniea. 

urns  in  reven*ion,  etc.  1650.  TniA  arttcie  applies  tooorpora- 

rment   awarding  defendant  tious. 

•sitietision,  etc. 

W  r.ere  a  ))erson  has  been,  or  he  and  those  whose  estate  he  has 
for  three  years,  in  the  actual  pjssession  of  real  property,  claim- 
e,  or  lor  lite,  or  for  a  term  of  years  not  less  than  ten,  he  may 
n  action  against  any  other  person,  except  a  peison  who  is,  when 
is  commenced,  an  infant,  an  idiot,  a  lunatic,  an  habitual  drunkard, 
ned  on  a  criminal  charge,  or  in  execution  upon  conviction  of  a 
fence,  to  compel  tiie  determination  ot  any  claim  adverse  to  that 
itiff,  wliicn  the  defendant  makes,  to  any  estate  in  that  property, 
l^or  lite,  or  for  a  term  ot  years  not  less  than  ten,  in  pos-<»ssion, 
>r  remainder.     But  tins  section  does  not  apply  to  a  claim  tor 

.  The  complaint  in  such  an  action  must  set  forth  facts  showing  : 

lu;nt»ff*s  ri^ht  to  the  real  property  ;  whether  his  estate  thcrciu  is 

or  life,  or  for  a  term  of  years  not  loss  than  ten  ;  and  whether  he 

heir,  devisee,  or  purchase  r,  with  the  source  from  or  mciins  by 

title  immediately  accrued  to  him. 

tho  property,  at  the  coraniencement  of  the  acUow, 'ww?>^«i.w^^\«« 

^ars  next  preceding,  hps  been  in   his  actual  pos¥^a»\c\iv,  w  \w\\\^ 

•fislon  of  himnoJf  :in,l  those  from  whom  he  dev'wesWxa  ^AV\ct. 

le  dcfondfwt  unjustly  claims  au  estate  theve\u,  oi  \.V\e  Oa>*.v^vL\«x 

he  lust  tiectioiL 
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'I'ho  coinpliiint  must  describe  the  property  as  prescribed  in  seetioD 
tlioiisauul  live  Iiuiuircd  and  eleven  of  this  act.  The  demand  of  judfpDCit 
must  lie  lo  the  effect,  that  tl\e  defendant,  and  ererv  person  elaiiniDc;  andir 
hiui,  be  forever  barred  ironi  ail  claim  to  any  estate  of  inheritance,  or  (rei- 
holil,  or  lor  a  term  of  years  iiol  less  than  ten,  in  possession,  reversion,* 
rcinaiuder,  in  the  proi>crty  described  in  the  complaint. 

§  1640.  If  the  defendant,  in  his  answer,  puts  in  issue  the  matters  speo- 
fied  in  subdivision  second  of  the  last  section,  and  succeeds  upon  thil 
defence,  final  judgment  must  be  rendered  in  his  favor,  dismissing  the  ooa- 
plaint,  and  awarding  to  him  costs  against  the- plaintiff. 

^  1641.  The  defendant  mav,  in  his  answer,  either  with  or  without  tin 
defence  specified  in  the  last  section,  set  forth  lacts,  sliowing  that  he  htsu 
estate  in  tlie  property,  or  any  part  thereof,  adverse  to  the  plaintiff,  infee^ 
or  for  life,  or  for  a  term  of  years  not  less  than  ten,  in  possession,  reversiOBi 
or  remainder,  as  in  a  complaint  for  the  same  cause  of  action;  and  tlieM- 
upon  he  may  demand  any  judgment  to  which  he  would  be  entitled,  iQ  u 
action  brought  by  him  to  recover  that  estate  therein. 

§  1642.  Where  an  issue  of  fact  is  joined,  in  an  action  brought  as  pn- 
scribed  in  this  article,  the  subsequent  proceedings,  including  the  (riuli 
judgment,  and  executiun  are  the  same  as  if  it  was  an  action  of  ejectmeDt, 
except  as  otherwise  expressly  prescribed  in  this  title. 

§1643.  Where  the  defendant  claims  the  property  in  question,  oriBT 
part  thereof,  by  virtue  of  an  estate  in  remainder  or  reversion,  ho  need  not 
establish  a  right  to  the  immediate  possession  thereof  ;  but  where  the  w- 
dict,  report,  or  decision  linds  that  he  nas  such  an  estate,  it  must  specify  tlw  : 
time  when,  or  the  contingency  upon  which,  he  will  be  entitled  to  possesviim : 
and  linal  judj^ment  to  that  effect  must  1)6  rendered  accordingly,  without 
danjMges.  In  such  a  case,  an  execution  for  the  delivery  of  the  jwssessit* 
of  the  property  may  be  issued  upon  the  judgment;  but  only  by  the  special 
order  of  ttie  court,  made  upon  an  application  by  the  defendant,  or  a  |)ei"So«i 
claiming  under  him,  anu  satishictoiy  proof  that  the  time  has  anived  "^'IlfB, 
or  the  contingency  has  happened  upon  which,  the  applicant  is  entitled  to 
;  osscssion  by  the  terms  of  the  judgment. 

^  1644.  Where  a  final  judgment,  in  fnvor  of  the  defendant,  determine* 
that  he  is  entitled  to  the  immediate  j)ossession  of  the  j>roperty,  it  niii!''* 
award  him  pos.session  accordingly.  The  linal  judgment  must  also  award  to 
him  his  damages  for  the  withholding  of  the  property,  as  in  an  action  of 
ejectment. 

i5  16^5.  Final  judgment  for  the  plsiintiflf  must  be  to  the  effect,  that  ilic 
(lelendant,  an«l  every  pcK^on  chiiming  under  him,  by  t::le  accruing  afterllie 
liimg  ol  tlie  judgment-roll,  or  of  the  notice  of  the  pendency  of  the  action, 8^ 
])rescribi*(l  in  article  ninth  of  tiiis  title,  be  forever  barred  from  all  claim  t(» 
any  estate  of  inheritance,  or  for  life,  or  for  j»  term  of  years  not  less  than 
ten,  in  the  property.  If  such  a  JuiigmeMt  is  taken  upon  the  defendant'* 
default  in  ap[»eariiig  or  j)leadinjz,  it  >hall  not  award  costs  lo  either  party, 
unless  it  is  talicn  up(m  a  default  in  answering,  after  the  decision  of  n  de- 
murrer to  the  complaint. 

si  1646.  A  final  judgiiicnt  iu  favor  of  either  parly,  in  an  action  brought 

iis j)t'rscnhi'd  in  ihin  article,  is  eoni.'U\s\ve  -Av^vvmst  Uve  other  paily,  as  to  the 

tjlii'  <:<tsihiiiilicd  in  llw  action  ;  ami  '.\\>o  av^vuum  ovoyn  \H'Yf va\  Awvwyav^^^wwv^, 

throu^h^  or  mulvv  fiiat    pariv,  ov  lU\e  accvvuwv:,  aUviy  \W  V\\\\v^vA  v\\si  \\\^* 

uwiUroU,  uvoi  tlw  notice  of   tho    peudeucy  oV  V\ve  -.v.vxvux,  >^  V'^^*^'^^^^ 
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rticle  ninth  of  this  title.  But  where  the  defendant,  by  his  unswer,  claims 
II  estate  adverse  to  the  plaiiitifP,  entitling!  him  to  tlie  imiuediate  post>e8iii(m 
f  the  property,  the  unsuccessful  party  is  entitled  to  a  new  trial,  within  the 
ime  time  and  under  the  same  circumstances,  as  where  judgment  is  rcn- 
ered  in  an  action  of  ejectment,  uf>ou  the  trial  of  an  issue  of  tact. 

§  1647.  A  person  claiming,  as  owner,  an  estate  in  fee,  for  life,  or  for 
nirs,  in  real  property,  may  maintain  an  action  agiinst  a  woman,  who 
aims  to  have  a  right  of  dower  in  the  wiiolc  or  a  pare  of  the  property,  to 
HDpel  the  determination  of  her  claim;  unless  she  is  under  one  of  the  tWf- 
>ilities  specified  in  section  one  thotisand  six  hundred  and  thirty-eight  of 
lis  act.  But  such  an  action  cannot  be  commenced,  until  the  expiration  of 
»ur  months  after  the  death  of  the  defcndanl's  husband. 

§  1648.  In  an  action  brought  as  specified  in  the  last  section,  if  the  com- 
aint  admits  the  defendant's  right  of  dower  in  the  property  describeil  there- 
,  or  any  part  thereof,  it  must  demand  judgment  that  her  dower  be  ad- 
easurcd.  In  that  case,  if  the  defendant  does  not,  by  her  answer,  set  forth 
cts,  showing  that  she  is  entitled  to  a  greater  right  of  dower,  or  another 
tate  or  interest  in  the  proporty,  than  is  so  admitted,  and  deman  j  judg- 
ent  therefor,  as  if  she  was  the  plaintiff  in  an  action  for  dower,  the  court 
ust  render  an  interlocutory  judgment,  directing  lier  dower  to  be  admeasured 
ith  or  without  damages  for  its  detention,  as  in  an  action  for  dower.  Tiio 
ibsequent  proceedings  are  the  same,  as  if  the  defendant  had,  as  plainiiflp, 
covered  an  interlocutory  judgment  in  an  action  for  dower. 

§  1649.  Where  the  plaintiff  insists,  in  his  complaint,  that  the  defendant 
IS  not  a  right  of  dower  in  the  property,  he  must  demand  judgment  chat 
le  be  forever  barred  from  such  a  claim.  In  that  case,  or  wiiere  the  plaint- 
l  admits  a  right  of  dower  in  the  defendant,  and  the  defendant  in  iter 
iswer  demands  judgment  for  a  greater  right  of  dower,  or  another  estate 
r  interest  in  the  property,  than  is  so  admitted,  the  provisions  of  this  ar- 
cle,  relating  to  an  action  to  compel  the  determination  of  an  adverse  claim 
1  fee,  or  for  life,  or  for  a  tei-m  of  years  not  less  than  ten,  apply  to  all  pro- 
eedings  subsequent  to  the  answer. 

§  1650.  An  action  may  be  maintained,  as  prescribed  in  this  article,  by 
T  against  a  corpomtion,  as  if  it  was  a  natural  person. 

ARTICLE  SIXTH. 
Action  for  Waste. 

i  1651.  Who  liable  to  action  for  wjw*te.       §  lCo6.  Action   njErainst  joint   tenant  or 
16S8.  Action  hy  heir,  devlBee,  orgrau-  teiiant  in  common. 

tor  of  revereion.  1G57.  Id.;  inrerlocurory  jiulgment  for 
1C53.  Id.;    by  ward  again««t  guardian.  partition. 

1651.  Id.;  by  grantee  of  real  proi>erty  1658.  Id.;   damages    to    l»c    deductfd 

sold  undor  execution.  from  (icteiidai<t's  t^hnre. 

1855.  Judgineni     in     acrton    against  1659.  View  ;    wlicn    not    iK;cc:i?ary  ; 

tenant  of  particuiar  e:*tuic.  when  and  how  made. 

§1651.  An    action    for  waste  lies  against  a  t(Miant  by  the  curtesy,  in 
ower,  for  life,  or  for  years,  or  the  assignee  of  sucli  a  tenant,  who,  (luting 
is  estate  or  terra,  commits  waste  upon  the  real  proi)erty  hold  by  liim,  with- 
iit  a  special  and  lawful  written  license  so  to  do ;  or  ayiaiusl  *i\\e\\  \v  \viwvv\\v^ 
bo  lets  or  grants  hw  estHte,  nnd,  still  letaining  posses5^\o\\  \.\\viYG<^A,  vic»\\\- 
hs  waate  without  a  like  license. 

>1662.  An  heir  or  devisee  may  mn'mUun  nn  nctiou  Tov  wws^lc, coTUVv\\\\-Ci\ 
)e  time  of  his  niweator  or   testator,  as  well    as    in  Vus  owvi  Ume.    "^^^^ 
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giiuitor  of  a  reversion  may  rouiiitaiD  an  action  for  waste,  committed  befori 
lit*  alii*ne(l  tlie  same. 

>;  1653.  Sui'h  an  action  may  al^  be  maintained  against  a  guardionbj 
his  ward,  eitlicr  before  or  after  tlie  termination  of  the  gnariliaui*liip,  for 
waste,  coiiiinittcd  upon  the  real  property  of  the  ward,  during  the  guaniiaB 

Slll|). 

^  1654.  Wlu?re  real  property  is  sold  by  virtue  of  an  execution,  thepw- 
sou.  to  whom  a  convevance  is  executed  pursuant  to  the  sale,  may  maintui 
an  action  for  waste,  committed  thereon  after  the  sale,  against  the  pemw, 
who  was  then  in  possession  of  the  proi)erty. 

^  1655.  If  the  plaintiff  recovers  in  an  action  for  waste,  other  tliani 
action  brought  as  piescrilHKl  in  the  next  section,  the  final  judgment  oiort 
awanl  to  iiini  trebli*  damages.  Where  the  action  is  brought  by  the  |»erMl 
next  cut  I  lied  to  the  reversion,  and  it  appeals,  in  like  manner,  that  the  in* 
juiy  to  tlic  estjite  in  reversion  is  ecpial  to  the  value  of  the  tenant's  estate « 
unexpiicd  term,  or  that  it  was  done  maliciously,  the  final  judgment  mmt 
also  award  to  the  nlaintiif  tlie  forfeitura  of  the  defendant's  estate,  and  tltt 
possession  of  the  place  \vaste<J. 

§  1656.  An  action  for  waste  may  also  be  maintained,  by  a  joint  leuant 
or  (enani  in  common,  against  his  co-tenant,  who  commits  waste  upou  (be    i 
rciil  proj)erty  helil  in  joint  tenancy  or  in  common.     If  the  plaintiff  i-ecov^ri   -.: 
tluMciii,  he  is  entitled,  at  iiis  election,  either  to  a  final  judgment  for  treofe    * 
(laiiiages,  as  speeiiied  in  ihe  last  section,  or   to   have  partition  of  the  prop- 
erty, as  prescribed  in  the  next  two  sections. 

.5  1657.  Where  tiic  plaintiff  elects  to  have  partition,  as  prescribed  in 
tJK'  last  section,  if  the  jjleadings,  verdict,  re|M)rt,  or  decision,  do  not  deter- 
iriine  tlie  rijjchts  and  interests  of  the  several  parties  in  the  property  sohelii 
ill  Joint  tenancy  or  in  common,  the  court  must  ascertain  them,  by  a  refer 
eui-e  or  otlierwise.  If  it  ai)pears  that  there  are  persons,  not  parties  to  the 
action,  who  must  have  been  made  parties  to  an  action  for  the  partiti<mof 
tlie  projierty,  they  musi  be  brought  in  by  a  supplemental  summons,  aad,  if 
neci.'ssai'y,  supplemental  pleadings  must  be  made.  When  the  rights  and 
intere>ts  of  all  the  parties  are  ascertained,  an  interlocutory  judgment  for 
tlie  partition  or  sale  of  th?  proi)erty  must  be  rend<Mvd,  and  the  subsequeDl 
procei.'dings  thereon  must  be  the  same,  as  in  an  action  for  the  partition  of 
tlie  jnopeity,  extept  as  otherwise  prescribed  in  the  next  section. 

>1  1658.  The  jilaintiff  may  elect  to  take  final  judgment  for  the  tingle 
dama;^<'S  awarded  to  him,  or  that,  in  making  the  partition,  or  in  dividiU}? 
the  pioteeds  of  a  sale,  so  much  of  the  share  of  th«'  defendant  in  the  real 
proj'«rty,  or  the  proceeds  thereof,  as  will  be  sullicient  to  comptnsate  the 
'olaintitf  for  his  single  damages,  aii<l  the  costs  ol  the  action,  other  ihiin  the 
exptiix's  of  making  the  partition  or  sale,  be  laid  oif  or  paid,  as  the  ett:»e 
may  be,  to  tlu;  plaintiif.  The  residue  of  the  property  or  jiroceeds,  not  lu'ul 
olf  or  distributed  to  the  plaintiff  or  the  defendant,  must  be  laid  tiff  or  paid 
to  the  persons  entitleil  thereto,  accoi cling  to  their  re>j)ective  rights  and  iu- 
tert'sts. 

vj  1659.  In  an  action  for  waste,  it  is  not  necessary,  either  ninm  the  exe- 
cut'iDii  (tf  :i  writ  of  iucjuiiy,  or  u\>ou  l\\e  \vva\  vA  vu\  Xr^swv  vA  "v»\vv^\Vv\v\  tUe 
Jt/n,   the  jmJuo,  or  the  refi-rte,  >bo\v\d  v\ev,-  \\\e  vvu\u>\\n.     \<\\v:vv' \\\vs  v\v«\ 
/<  />!■  //  iv/rn'O,  <:v  i,v  tUo  ccurt  willioul  a  yuy,  vW-  vv^vvv^v-  v^v  \W  \uvV«y  xxv^^ 
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to  attend  nocordingW.    In  any  other  case,  the  court  may,  in  itff  discretioii, 
by  order,  direct  a  view  by  the  jury. 

-     ARTICLE  SEVENTH. 
Action  for  a  Nuisanck. 

S 1660.  When  nction  to  be  brought.  %  1662.  Fiuai  judgment. 

1601.  Defeudants  therein.  1663.  Application  of  this  article. 

§  1660.  An  action  for  a  nuisance  may  be  maintained  in  any  case,  where 
such  an  action  might  have  been  maintained  under  the  laws  in  force,  imme- 
diatelv  before  this  act  takes  effect. 

§  1661.  A  person  by  whom  the  nuisance  has  been  erected,  and  a  person 
to  whom  the  real  property  has  been  transferred,  may  be  joined  as  defend- 
tnts  it)  such  an  action. 

§  1662.  A  final  judgment  in  favor  of  the  plaintiff  may  award  him  dam- 
ages, or  direct  the  removal  of  the  nuisance,  or  both. 

§  1663.  This  article  does  not  affect  an  action,  wherein  the  complaint  de- 
loands  judgment  for  a  sum  of  money  only. 

ARTICLE  EIGHTH. 
Other  Actions  relating  to  real  Property 

S 16M.  Certain   persons   holding    over  action  tvgainst  his  co-tenant. 

deemea  tresspassers.    Action  %  1667.  Action  for  cutting,  etc.,  trees. 

a'^ainst  them.  1668.  Id.;  when  treble  damages  may 

1663.  Reversioner,  etc.,  may  maintain  be  recovered. 

action.  1669.  Treble    damages    for    forcible 

1086.  Joint  tenant,  etc.,  may  maintain  entry  or  detainer. 

§  1664.  A  person  in  possession  of  real  property,  as  guardian  or  trustee 
^oran  infant,  or  having  an  estate  deterniinuble  upon  one  or  more  lives,  who 
liolds  over  and  continues  in  possession,  after  the  determination  of  his  trust 
or  particular  estate,  without  the  express  consent  of  the  person  then  unme- 
diately  entitled,  is  a  trespasser.  An  action  may  be  maintained  against  him, 
or  his  executor  or  administrator,  by  the  person  so  entitled,  or  his  executor 
or  administrator,  to  recover  the  full  value  of  the  profits,  i-ec^eived  during  the 
wrongful  occupation. 

^  1665.  A  person,  seized  of  an  estate  in  remainder  or  reversion,  may 
*nai\tain  an  action  founded  upon  an  injury  done  to  the  inheritance,  not- 
*itli8tanding  any  intervening  estate  for  life  or  for  years. 

§  1666.  A  joint  tenant  or  a  tenant  in  common  of  real  property,  or  his 
«scDtor  or  administrator,  may  maintain  an  action  to  recover  his  just  pro- 
portion against  his  co-tenant,  who  has  received  more  than  his  own  just  pro- 
portion, or  against  his  executor  or  administrator. 

8  1667.  If  any  person  cuts  down  or  carries  off  any  wood,  underwood, 
^or  timber,  or  girdles  or  otherwise  despoils  a  tree  on  the  land  of  another, 
*Khout  the  owner's  leave  ;  or  on  the  common,  oi-  other  land,  of  a  city,  vil- 
'*1?P,  or  town,  without  having  right  or  ])rivilege  in  those  lands,  or  license 
fi^ni  the  proper  oflBcer  ;  an  action  may  be  maintained  against  him,  by  the 
o»iier,  or  the  city,  village,  or  town,  as  the  case  may  be. 

§  1668.  in  an  action  brought   as   prescribed  in  the   last   section,   tl>e 
P^UDliff  may  state  in  his  complaint  the  amount  of  his  damages^  and  deuniwd, 
Mgisent  for  treble  the  su.n)  so  stated.     Tliereupon,  \i  \,\\e  \\u\v\va\\.\w\^at^ 
'^iws  Ismee  of  /Met  arp  frhd^  the  vfrdiet.  report,  or.  dsse\9AO\\,  «LNive\«k  ^vb^ 
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any  dninafi^,  he  is  entitled  to  judgment  for  treble  the  sum  so  a  warded,  Of 
cept  that  in  either  of  the  following  cuiies,  judgment  miut  be  reiidervd  for 
single  ilaiiiagejt  only  : 

1.  Where  the  verdict,  rc|iort,  or  decision  finds  aRirmatively  that  the  i^i 
jury,  fur  witich  the  uetion  was  bi-ought,  was  casual  and  iuvoluntaiy;  ortM 
the  tleieiidaiit,  when  ho  cummitted  the  injury,  h^d  probable  caui<e  to  belie* | 
that  the  laud  was  his  own. 

2,  Where  the  defendant;  has  pleaded,  and  the  verdict,  report,  or  deciain 
finds  artirniatively,  that  the  injiiry,  forwhieh  the  action  was  brought,  wtf' 
committed  by  taking  limber,  for  the  purpose  of  making  or  repairing  a  pab* 
lie  road,  or  a  public  bridge  ;  or  by  taking  any  wood,  underwood,  or  tree,fir 
a  like  puipose,  by  authority  of  a  eommissiouer  or  ovei'seei'  of  highways. 

§  1669.  If  a  person  is  disseized,  ejected,  or  put  out  of  real  property,  ia» 
forcible  manner ;  or,  after  he  has  been  put  out,  is  held  and  kept  out,bf 
force,  or  by  putting  him  in  fear  of  personal  violence,  he  is  entitled  to  I^ 
cover  treble  damages,  in  an  action  therefor  against  the  wrong-doer. 

ARTICLE  NINTH. 

Provisions  applicable  to  Two  or  more  of  the  Actions  8PECIFieo  ih  ths 

Title.  i 

$  1C70.  Notice  ofpendency  of  action  by  prohibited.    Pena'ty.  j 

uhiiutiff.  %  1080.  Reversioner,    etc.,    uiay   Wnf  * 

1071.  Effect  of  notice.  action  after  tcnont'H  defiiDli. 

1072.  Notice  to  l)e    recorded  and   in-  1681.  Defendant,  how  prevcutcd /*«•  ■ 

dcxed.  comniiriinK  wacte,  etc. 

1673.  Notice  of  pendency   of   action  168i.  When  order  /•>r  sarvey  nuy  bt 

by  dofenuont.  made. 

1574.  Wlu-n  notice  may  be  cancelled.  1683.  Conteiitw  and  Hervice  of  order. 

1615.  Wiien  and  liow  court  may  com-  1684.  Authority  of  party  under  onlw 

1«1  (li'livcry  ol   I)o^ffcssion  of  1685.  Liabiliiy  of  purcnatiier,  pending 

rt'al  i»ropcrty  to  |)urcliai»er.  an  action. 

1676.  Upon  Hale  of  re:il  property  of-  1680.  Infant  may  maintain,  etc.,  t» 

flcrrto  pay  taxes.,  etc.  action  in  h in  own  name. 

1677.  Ju(i;:iu('iit.    to    be    entered     in  1687.  Joinder   of    ital    actioDtf  wiw 

county  wliere  real  properly  is  oriier*. 

situated.  1688.  Wlien    P}K'cial    jiroceeding  to 

1078.  Salt- ;  notice  of  ;  how  conducted.  recover     real     pniperty   n<* 

1071).  Pu^clla^es    by    certain    officers  allowed. 

J$  1670.  In  an  action  bronght  to  recover  a  judgment  aifecting  the  till® 
to,  or  the  p()s.*<ession,  use,  or  enjoyment  of,  real  proi)erty,  the  plaintiff  mayi 
wlien  lie  iiles  iiis  complaint,  or  at  any  time  afterwards  before  final  judgnieutr 
lile,  in  the  clerk's  otiice  of  each  county  where  the  proj)erty  is  situated,* 
notice  of  the  pendency  of  the  action,  statin<>;  the  numes  of  the  i)artie9,  an^ 
tiie  object  of  tlio  action,  and  containiii<^  a  brief  description  of  the  property 
in  that  county,  affected  therebv.  Such  a  notice  nniv  be  lilc<i  with  the  coin- 
plaint,  before  the  service  of  the  summons;  but,  in  timt  case,  personal  ser- 
vice of  the  summcms  must  be  ni.K.c  upon  a  deiendant,  within  sixty  days 
after  th<'  tiling,  or  else,  liefore  the  expiration  of  the  same  time,  pubiicatiuD 
of  the  summons  niust  be  commenced,  or  service  thereof  must  be  nnide  willi- 
out  the  State.  i)ursuant  to  an  order  obtained  therefor,  as  presiMibcd 
in  chapter  fifth  of  this  act. 

ti|  1671.  Where  a  notice  of  the   pendency  of  an   action   n»ay  be  filed,  as 

;)rescril)eil  in  the  last   .section,  tiie   pendency  of   tlie   action   is  i*onslruelive 

luftirt;  from  the  time  of  so  lilinjz;  i\\e  luAwe  imVy.  vv\  vv  vvwvrW.vwr  or  incum- 

hninccr  of  tlw  property  atVecled  t\\eve\>\,  V\o\u  v>y  ;v;t,.\\\\*\  a  vVA^w\v\xvV^V\>Jo 

respect  to  whom  the  n'oik-v  is  direc\ed   U>  \>e  uxdexv^V  a^  V\v>>c\  W\\vvv\ 

rwjct  st'i'tiou.     A  person,  whose  conveyance  ov  xucuvuWwuc^  v^  ^>i\«ft«,>«.= 


;iulf  locurdeil,  U  boiuid  bji  alt  prucct^diiigs  uihcii  in 


ptit;  In  tlie  nisLiui 

^1672.  Koi'h  MHinly  clerk,  witb  wlion  niich  n 
a«iluiF!y  rcvoi'il  it,  in  »  luuk  bepl  in  hia  offiue  fur 
IIu  Ihe  nmiie  ot  uiicli  defeadnHl,  ?|ieviiieil  inn  ill 
drnlut  tira  notlL'e,aiid  i>ab6i.'ril>i^  l>,v  tlitP  itlainev  iiir  liip   piHiDiin. 
tifimw  or  procnrin;  a  new  buuk.  wIhmi  iieuesiMrx,  must  be  paid  uut  t 
■■ntj  treasury,  a*  other  couuiy  fhurges. 

glG73.  Where  n  derail  linn  I  sets  np  in  hla  .tnntver  a  connlcrclniin.  upon  ] 
*tnch  lie  deniHiids  aa  xflirmullra  judgment,  nffeeting  ihe  title  rn,  or  Thr  poa-'  1 
•Wrion,  use,  or  enjoymuut  of,  iwil  prQ]icrty,  he  tiiiir,  M  tlie  limo  of  "" 
Ills  ■nawcr,  ur  at  any  linw  Hflerwiirda  bt'forv  final  jiidKOient,  file  a 
luliec.  The  Ibsi  three  BWtions  iippl)-  to  such  a  noiict'.  Foi-  ilie  purpose  of  | 
■U'b  ail  appliunllon.  the  derenrtsnl  filing  «ucll  e  notice  la 
i^inilff,  anil  the  plHiniiS  is  regBrdcil  as  ii  defeudiut, 

§1674.  After  tlia  nvliim  is  settled,  djuconliuiied,  or  nbnied,  or  final] 
Iwiiniieiit  is  rendered  tberein  Hgaiiut  tlie  party  filir^  tiie  nutiee,  uiid  the  tlnis  | 
tsappeul  tlHtrefrom  liu?  ex;iiied,  'it  i(  a  pliiiiiiiff  tiMiig  the  lii 
>U;i  u«gleut«  ID  proueed  in  the  iii:tioii,  thu  tuurl  miiy,  in  iU)  d 
■Iw  ipplleation  of  any  pei'son  ng^iieved.  and  upim  sudi  uotice  a»>  nuiy  bctf 
lifKteil  ur  apprnved  hy  it,  diiivt  diiit  ii  iiuliiu:  ul  tlii^  pi^utlcncv  of  an  au  ' 
lloliB  prescrihtd  in  tliu  ln^t  ium  soidi-u.-,  be  oiiu-eiled  of  i-euotd  by  u  , 
liMlir  clerk,  or  by  all  the  clerks,  vruli  wituni  it  is  tiled  iiiid  recorded.  Tha  J 
anwllalian  dtititt  he  mude  hy  a  note  to  thiit  efiect,  on  Ibe  iniirgia  of  tha  f 
wrord,  referring  to  the  oiiler.  UnlesB  Ibe  order  ia  cntei-eii  in  Ihe  i 
^i'»  nIBec,  H  eerlibtU  copy  tlieieof  must  be  tiled  Ibcrciii,  before  the  m 
itUKctled. 

i  1G7G.  Where  a  judgment,  in  an  action  apeeiBed  in  iUm  tilI^  nllo 
•ujperaoo  a  djstim-t  paivel  <if  I'eal  property,  or  tontniiis  ,•  ilininoii  Tii 

'>le  iif  real  properly,  or  contirms  aueh  an  allotuient  uv  ~::\i\  it   \ 

Xrtpt  in  a  ease,  where  it  la  cipreasly  pn^eribed  in  ilii>  ii 't  lli.ii  iln'  ,j 
■*«  mnj  be  enforeed  by  e!  ........ 


"•i",-., -, 

1[»«wsoeee8Bor,  wlio  ia  W 
■  *M  penwi  thus  dedmed  to 
***iob«dletiee  ns  a  cunie 
■WWlo  put  that  pwaon  ii! 


ll  I 


the  delivery  of  the  possessioo  of  the  properly,    i 


■S 1676,  Where  a  judgment,  rendered  in  an  Hctioa  ft 
wWir.  or  to  lurelosc  u  morlgage  upon  real  properly,  dlii>( 
wtlUnjp-ny.  Ihe  officer  making  Ihe  sale  iiiubI,  out  ol  tlio  pvocuedB,  iinlea 
'Y judgment  oliicitvisc  direvtd,  pay  all  taxes,  uhseiunienl^  end  water  rittei 
'"Kii  are  lieiia  upon  tbc  proiHii'lv  sold,  and  redeem  Ihe  prouerty  fold  Irai 
•"Jules  (or  unpaid  tiiiea,  iisupssniente,  or  whHt  mtes.  ™iiich  hnvcnol  a] 
PBtnily  bpcoiDc  nbsolnte.  The  sums,  neoensary  to  inuko  iliosu  pnymcni 
•*!  redempliona,  are  deemed  expenses  of  the  mile,  wilhiu  the  meaning  n 
'  'tatlpresaion,  as  used  in  aiiv  provltiion  of  arliele  eeeond,  third,  or  fourth 
*tbi«iiHo. 


i  1877.  Wlicre  real  propeiiy,  sold  by  virtue  of  a  jnd|-nicnt,  " 
f  iclion  BpceiGcd  in  llie  last  scellon,  is  eituuled  in  a  euuiilj,  t 
iMJBWbieb  lh«  judgmeut  ib  enlei'ed,  Ihe  judgoieul  must,  \n  t^ 
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in  tlio  nificc  of  the  clerk  of  the  comity  wherein  the  property  is  Bitnated, 
bcfoiv  the  purchaser  run  be  requii-e*  to  psiy  the  piirohase-raoiiey,  or  to  • 
aciept  ii  ilectl.  The  ck-rk  of  the  latter  county  must  enter  it  in  the  judgment*' 
hiM)l;  l;e|it  by  liini,  upon  tiUn*;  with  Itiiu  ucopy  thei'cof,  certified  by  the  vlerit 
with  whom  it  is*  entered. 

§  1678.  [ani\f  1881.1  A  sale  made  in  pursuance  of  any  provision  of 
thi^  title  must  be  iit  public  auction  to  the  iiighest  bidder.  Notice  of  sodi 
Htile  must  be  ^ivcn  by  tlie  ofl[Jc(>r  makin<;  it,  as  prescribed  in  section  fon^ 
teen  humlied  and  thirtv-t'our  of  tliis  aict  for  the  sale  bv  a  sheriff  of  real 
property,  by  virtue  of  an  execution,  uule.s.s  tlie  property  is  situated  wholly 
or  |)urlly  m  a  city  in  which  a  daily  newspaper  is  published,  and,  in  tbtt 
ease,  by  publishing  notice  of  the  tmle  at  least  twice  in  each  week  for  tiiive 
successive  weeks  iinmed lately  preceding  the  sale  in  one,  or,  in  the  lity  of 
New  York  or  the  city  of  lirooklyn,  in  two  such  papers.  Notice  of  the  pest- 
ponemcnt  of  the  sale  must  be  publislied  in  the  paper  or  papers  wheivin  tlie 
notice  of  sale  was  published.  The  terms  of  the  sale  must  be  made  kuovn 
at  the  time  of  the  sale,  and  if  the  pi'oi>erty,  or  any  part  thereof,  is  to  besoU 
subject  to  the  right  of  dower,  charge  or  lieu,  that  fact  must  >>e  declared  at  ' 
the  time  of  the  sale.  If  the  property  i^onsists  of  two  or  more  distinct  build- 
ings, farms  or  lots  Ihey  shall  be  sold  separately,  unless  otherwise  ordered 
by  the  court ;  and  provided  furtlier  that  where  two  or  more  buildings  ire 
situated  on  the  same  city  lot  they  may  be  sold  together. 

Sales  heretofore  m:ide,  which  would  be  lawful  according  to  the  terms  of 
this  act,  are,  by  the  act,  declared  valid. 

J^  1679.  A  commissioner,  or  other  officer  making  a  sale,  as  prescribed  in 
this  title,  or  a  guaniiau  of  an  infant  party  to  the  action,  shall  not,  nor  shall 
any  person,  for  his  benefit,  directly  or  indirectly,  purchase,  or  be  interested 
in  the  purchase  of,  aiiy  of  the  proi)erty  sold  ;  except  that  a  guardian  may, 
wiicre  he  is  lawfully  authorized  so  to  do,  purchase  for  the  Iwuetit  or  in  be- 
half of  liis  ward.  The  violation  of  this  section  is  a  misdemeanor  ;  and  a 
j)urchase,  made  contrary  to  this  section,  is  void. 

j:^  1680.  Where  a  tenant  for  life,  or  for  a  term  of  years,  suffers  judgment 
to  be  taken  against  him,  by  consent  or  by  default,  in  an  action  of  ejectmcut, 
or  an  action  for  dower,  the  heir,  or  p(M-son  owning  the  reversion  or  remain- 
der, may,  after  the  detenuiiiation  of  the  particular  estate,  muiutniti  an 
action  of  ejectment  to  recover  the  i)roperly. 

^  1681.  If,  during  the  pendency  of  an  action  specified  in  this  title,  the 
defendant  comn)its  waste  u])on,  or  does  any  other  damage  to,  the  propertT 
in  controversy,  the  court,  or  a  judge  thereof,  may,  upon  the  application  of 
the  j)laintifl',  and  due  proof  of  the  facts  by  aflfiilavit,  grant,  without  notii-e 
or  security,  an  order,  restraining  him  from  the  commission  of  anv  further 
waste  upon  or  damage  to  the  property.  Disobedience  to  such  an  order  may 
be  punished,  as  a  conteinj)t  of  the  court.  This  section  does  not  affect  the 
phuntiirs  1  ight  to  a  permanent  or  a  temporary  injunction  in  such  an  action. 

f:  1682.  If  the   court,    in    which    an   action    relating  to    real    property 

is  p»?niling,  is  satisfied  tliat  a  survey  of  any  of  the  pi»perty.  in  the  p<isses- 

sion  of  either  party,  or  of  a   boundaiy  lin<«  la'lween  the  parties,  or  belwn*n 

the  propeity  of  either  of  them,  and  of  anolln'r  p<'rson,  is  necessarv  or  e.\|)e- 

dient,  to  cnahh?  eitluu-  j)arty  to  prepare   a   i)lea(imir,  or  j)n'pare  for  trial,  or 

for  nil \  ot/icr  in'ocvrdii)'^  in  theact'um,\\  m.\\,\\\uw\  \\\v' \\v\AWvv\.\m\  wf  either 

Jhnty,  np'.ni  luttu'v   to   the  [)arty  in   \u)ssess'u.\\,  \u\v\vo  v\\\  vnvV\\  "^vv\\\Wwv»^\v» 

ff'yc  .//f/i/fcinr  Icitvtj  r<>    ent<M-  upon  ihal  \vavVy's  vvuveY\\,vv%  v\\\\N5.<i  %>\v\\  ^ 

nrtcy 
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An  order,  made  as  prescribed  in  the  Inst  section,  must  specify, 
prion  as  definite  an  ma}  be,  tbe  property  or  boundary  line  to  be 
nd  tbe  real  property  of  tbe  adverse  pjirty,  up  m  wbiih  it  is 
D  enter  for  that  purpose.  A  copy  thereof  mu^t  be  nerved  on  the 
;enpant  of  that  property,  iMifore  entry  tiiereu|)on. 

After  serving  a  copy  of  the  order,  as  prescribed  in  the  last  sec- 
irty  obtaining  it,  his  necessary  surveyors,  servants,  and  agents, 
for  the  purpose  of  making  the  survey,  upon  the  real  pro|)erty 
I  the  order,  and  may  thei-e  make  the  survey ;  but  each  person  so 
responsible  for  any  unnecessary  injury  done  by  him  ;  and  the 
iring  the  order  is  responsible  for  such  an  injury,  done  by  any 
iitering. 

If  the  defendant,  in  an  action  of  ejectment  or  an  action  for 
IS  the  real  property  in  question,  after  tiie  filing  of  a  notice,  as 
section  one  thousand  six  hundred  and  «^even!y  of  this  act,  and 
a  against  him  for  the  plaintiff's  damages  is  returned  wholly  or 
Lisfied,  an  aciion  may  be  maintained  by  the  piaintiif  against  any 
>  has  been  in  possession  of  the  property,  under  the  defendant's 
to  i^eeover  the  unsMtisfied  port  on  of  the  damages,  for  a  tiiue 
)g  that,  during  which  he  possessed  tl»e  property. 

Any  action  specified  in  this  title  may  be  maintained  by  or  against 
1  his  own  name  ;  and  article  fourth  of  title  second  of  chapter 
.  act  iipplies  to  such  and  action,  except  as  otherwise  prescribed 
3>ie  thousand  five  hundred  and  thirty  five  and  one  thousand  five 
1  thirty-six  of  this  act. 

Nothing  contained  in  this  title  is  to  Ih?  construed,  as  to  prevent 

from   uniting  in    the  same  complaint   two  or  more  causes  of 

ly  case  specified  in  section  four  hundred  and  eighty-four  of  this 

A  special  proceeding  to  recover  real  property  cannot  be  takeq. 
case  specnilly  prescribed  by  law. 

TITLE  n. 

Actionit  relating  to  diatteh. 

Artiol'b  1.  Action  to  recover  a  chattel. 

2.  Action  to  foreclose  a  hen  upon  a  chattel. 

ARTICLE  FIRST. 
Action  to  rkcover  a  Chattkl. 

cr  of  action  with  othi^rs.  §  1GU9.  Plaintiff's   andertaking  for  w- 

I  it  cannot  be  maintaiintd.  pleviii. 

ftor  judgment  against  the  1700,  How  chattel  to  be  replevied. 

ntiff.  1701.  Id.:  how  taken  from  a  building, 

y  an  asgignee.  etc. 

lictiou,  etc..  when  replevin  170"^.  Replevied    chattel ;    how   kept, 

f-erte!?  summons.  etc. 

iff  may  require  sheriff  to  1703.  When  defendant  amy  except  to 

levy.  sureties  ;    proceedings   tiiere- 

vit  therefor,  before  com-  ui)on. 

iccment  of  notion.  1704.  When  defewAawl  vcv\\^   tftcXtCvnv 

/tftor    commanceinont   of  chattel  *,    ptocce^xw^,*    W\«tfe- 

'"•  ,      ,  upon. 

lore  several  cluittcls  are  1705.  Suri'\\e8:  wYvctv  ciwvl  \von\  \.o  \vv%- 

rep/cvicd.  ^^^        ^ 

B^H'/iere  a  part  only  i«  1700.  Wheuaud  to  w\votcv  ft^v^VS- ^v^s 


S  1707.  IViialty  for  wrong  delivery   by  complaint.  li 

sli<riff.  S  1722.  Duniiigi's.  when  chattel  li^jun^i 

170S.  Uiulcrtiikiiij; ;    to    whom  dcllv-  etc.,  by  derendnut. 

(•red.  ITiS.  Answer  of  ciiie  in  rhird  p«flia. 

17{fJ.  Cluiiii  of  title  hy  th'rd  person;  17;24.  Answer  lliut  property  was  dil- 
i)i')re(.Mlini;(*  i hereupon.  trained  doi rig  numns^e. 

1710.  Aci  ion  :ig<iuir>t  sheriff  upon  i^uch  17:^3.  Det'eadiint  niriy   demand  jo^ 

claim.  meiit  for  rutnm. 

1711.  Indemnity     to    sheriff    agaiutit  17:28.  Vurdict,  ere,  what  Lo  i*tate. 

such  iK-tion.  17:<i7.  Snhs^titiite  in  certain  cases  for 
IVli!.  Wh:>n    :ii;>'nt,    etc.,  may   make  finding  as  lo  value. 

alfitliivit  for  replevin  or  return.  17"^.  Verdict,  etc.,  for  part  of  ie»- 
171^3.  Second  and    snb.^equent   reple-  crul       chattels  ;       jud<;:i&cit 

viii ;  pn)C!.cdingrt  thereupon.  thereupon. 

1711.  Kf^plevin   whttre  order  of  arreut  1739.  Dama^eKi   how    as^certaincd  M 

has  been  granted.  default. 

1715.  Return,  etc..  hy  sheriff.  17:30.  Final  jtidgment  ;  docketing tts 

1716.  M.;  how  compelled.  same. 

1717.  liepleviii    papers    to    be   made  1731.  Execution;  contents  thereof. 

part  of  ju(l<;menr-rol],  etc.  173J2.  Id.;    sheriff's    power    to   Uk» 

1718.  Action  not-  affected  by  faiinre  to  chailel. 

replevy.  1733   Action   on  nndertaking ;  wbn 

1719.  When  and   how   plaintiff   may  maintainable. 

abandon  his  claim  as  to  part.  1731.  Sheriff's  return  evidence  thereiiL 

17dO.  Title  ;  how  stated  in  pleading.  173.5.  Injury,  etc.,  no  defend'. 

1721.  Taking,    etc.;    how    stated   in  163ti.  AbHiemeuc and  revival  of  actiofl. 

§  1689.  Nothing  in  this  title  is  to  be  so  construed  as  to  prevent  tlie  ■ 
pluintiif  from  unitin^i;  in  the  same  coinplaint  two  or  more  causes  of  autioo,  \ 
iu  any  case  specitied  in  section  lour  hundred  andeigiity>l'uurof  this  act.  ' 

^  1690.  An  action  to  recover  a  chattel  cannot  be  maintained,  in  either  ^ 
of  the  following  cases : 

1.  Whore  the  chattel  was  taken  by  virtue  of  a  warrant,  against  the  plaint- 
iff, (or  the  collection  of  a  tax,  assessment,  or  fine,  issued  in  pursuance  of » 
statute  of  the  State,  or  of  the  United  Sisiles  ;  unless  the  taking  was,  or  tlie 
detention  i:*,  unlawful,  as  specified  in  section  one  thousand  six  hundivd  an'i 
ninety  live  of  tiiis  act. 

2.  Where  it  was  seized  by  virtue  of  an  execution,  or  a  warrant  ot  ntUicli- 
menr,  against  the  property  of  the  plaintiff;  unless  it  was  legally  exeni|»l 
fioin  such  seizuie,  or  is  unlawfully  dotauiod,  as  specified  iu  section  one 
thousand  six  hundred  and  ninety-five  oi  this  act. 

f^.  Where  it  was  seized  by  vi.itie  of  an  exeeution,  or  a  warrant  of  atlacb- 
ment,  against  the  property  of  a  person  other  than  the  plaintiff;  and,  at  the 
tinie  of  the  seizure,  the  plainiitf  had  n(»t  the  right  to  reduce  it  into  his  pos- 
se->i<;n. 

J;  1691.  Where  a  chattel  is  replevied,  in  an  action  to  recover  the  sunit\ 
and  a  tinal  judgment  awarding  the  jiosse-^sion  thereof  to  tiie  detcndant  i?* 
reuiI'Mi'd,  a  sul)-;«M|uent  action  to  rt?eover  il:e  same  ehattel  cannot  1m?  main- 
tained by  the  plainiilV,  for  the  same  cause  of  action.  l>ut  the  judgmttit 
doe.s  not  atVccl  his  right  to  niaintani  an  action  to  recover  damages,  for  tak- 
ing or  detaining  the  same  oi-  any  other  cl.'atiel,  unless  it  was  i-eudervd 
against  him  upon  the  ineiits. 

§  1692.  An  action  to  recover  a  cliattel,  the  title  to  which  inis  been  trans- 
ferred to  the  plaintiff,  since  the  wrongful  taking,  or  during  the  wrongful 
detention  ih«»reof,  with  or  wiihont  tlie  dania<.:es  sustained  by  the  takit  g, 
withholding,  or  detention,  may  be  niaintainetl  in  any  case,  where,  except 
/or  t/jc  trans  for,  snch  an  action  ini'jj^ht  be  tuivuuavued,  by  the  person  Tiom  or 
r/jrf/fij^rj,  wlioui  the  piaiiitifF  derive-^  lil\o  ;  \u\v.  uvA  va\vv.'y\\\>o.. 

>-  2693.    Whcro  u  chattel  is  tvnlovved  ^>eUue  \W  r^ovNxwv.  vA  vW  -.vmvvxvxvnvv^ 
>'  prc^^cribed  in  this  article,  tlie  seizure  tUeveot  V.n-  v\ve  ^\.evA\  x^  v^y^xxC^^^ 

A 


djnidlent  to  the  grantiag  oF  a  pioeisioujil  remedy,  Tor  the  pnr|ioae  uf  gir- 
ipj;  juriidiul  ion  to  tlie  courl,  uiiU  euHliliog  il  lu  control  tbe  Bul)xi-(jueiil  pro- 
(HgJiiigii  in  [lie  uuliuu  ;  aud  us  uquiiulent  lo  llio  vuniiuvin'ciniMiL  uf  Llie  h( 
lion,  (ui  ilie  purpose  of  deLcrmiiiiug,  wlietlier  ilie  pUinliff  U  eululed  b 
•uinuin  tlie  Hctioii,  or  the  defendaul  U  liuble  thereto. 

i  W94.  The  plaintiff  muj,  when  the  auinmons  is  issued,  or  at  any  time 
(llerwards,  and  befui'u  the  service  of  it  copy  uf  tuo  defrjuduiil'd  andiver,  or, 
■bill;  judgment  is  taken  by  defnult,  fur  woul  o{  un  upjienrnnce  or  pleading, 
l«fDi«thc  enlr;  of  ibe  flnul  judgmeut,  cuiue  the  chutlel,  lo  I'ei.-ovBr  nhiuli 
ibc  Ktion  is  broii^t,  tu  he  rcpleried  bj  the  shenfT  of  the  uuunty  where  it 
ii  fiHind.  Fur  that  purpose,  ho  must  deliver  to  the  sheriff  an  iiffidavil  and 
>  trltlea  nndertnklijg,  hb  pi'esctUiod  in  tiie  fullowiug  sections  uf  this  urtiele, 
"ith  K  vritleu  reqult«ition,  iuJoraed  ujiou  ur  iiuuexod  to  the  aHtilavIt,  and 
nbaiiribed  by  liis  attorney,  to  the  tdeci,  that  th«  shettti  a  I'etguired  ti 
replery  the  chattel  desuribcd  therein.  The  requijiilion  may  be  ilireeted  tc 
Ibe  eheriff  of  a  purticalor  connty,  or,  geaerally,  to  the  sheriff  of  any  ouuuty 
■berellie  ehxttel  is  found.     It  is  ileemed  the  iiuinduuj  of  the  uourt. 

§  1696.  The  affidavit,  to  lie  delivered  tu  the  sheriff,  us  prescribed  in 
Iwt  wution.  iDQSt  particulacly  deaorilxi  the  uhultel  tu  be  replevied;  i 
nut  contain  the  following  ull^Htioas : 

I.  Thmtlhe  pluintiff  ■»  the  owner  of  the  chattel,  or  is  entitled   lo 
PWMBaiuQ  thereof,  by  virtue  of  a  epeciul  pruperty  Iherein ;  the  f;ictH  n 
upeat  to  wbich  must  be  sot  forth. 
I.  That  it  u  wrongfully  detained  by  the  defendnnt 
i.  The  alleged  cause  of  the  detention   ihei-eof,  accoriliDt!  to  the  b 
towfhgBfi,  iiifutmalion,  sod  belief  cf  the  peraoii  luiiking  !he  afBduvil. 

i.  TtiHt  it  Ims  uut  been  taktn  by  virtue  of  a  wsrraiit,  against  the  plaintiff, 
•trlhe  rolleclion  of  a.  Iti,  uKSessmcnt,  or  liiie,  issued  in  purnuanoe  of  a 
•Ulau  of  the  Stale,  or  of  the  United  l^lales  :  or.  if  it  has  been  laken  nndei 
Wtntul  Buch  a  warrant,  either  that  tlie  tukiiig  wis  unlawful,  by  reason  ul 
itfBM  in  the  process,  or  other  cuuses  speciUed,  or  that  the  delention  if 
''BU»tuI  by  reason  of  facts  specified. 

t.  That  it  hxB  not  been  seized  by  virion  of  nn  Qxeculion  or  warrant  ot 
l^tadnDent,  ngniust  the  property  of  the  plaintiff,  or  of  any  i>erson  f  rtim 

iUroi)^  whom  the  plaintiff  has  derived  title  to  the  chattel,  since  the  seiz: 

'fttreof ;  OP,  if  it  has  been  so  aeiised,  that  it  was  Hiempt  from  the  aeiiiu 
^reuBou  of  fnctB  apet-IBeJ,  or  llial  its  detention  is  unlawful,  by  reason 
uctiapeeiliiid  which  have  subsequently  oacurred. 
L  lu  HcUuil  value. 

'  jlSSl.  But  wbcro  the  aSdarit  is  made  after  ihc  service  of  (he  auco- 
*")\  the. allegHlions,  require"!  to  be  inserted  therein  by  subdivisions  first 
'MMuond  of  the  lu«t  section,  inust  be  (u  the  effect,  that  the  plaintiff,  nt 
"■>  Umo  of  tlie  (-omnieDeeluent  of  the  action,  was  tiie  owner  i.f  the  chiitiel, 
J*  ■u  entitled  lo  the  possession  thereof  by  virliie  of  a  special  property 

.'Wui;  kud   Ibiit  it  WHS  then  wrongfully  dctaineil  bv  the  defendant,   u 

.  In>«iibed  in  those  subdivisions. 

1^607.  Wlicre  the  nIGiJavIt  describes  iwu  or  innrc  ehnirels  of  the  snm 
■ml,  )I  must  sule  the  number  Ihcreoi,  and  where  it  <lK<critief  ii  chHlfel  i 

'Mk,  It  luiwt  Blute  tlie  weight,  uicasuiement,  ur  otlier  liiniiiiily.  Where  i 
■Kiilns  twoor  more  uhalteL'  lo  l>u  ri'plci  led.  it  iiia,\,.it  [lie  election  uf  tfa 

,  Kainilt,  Btnlu  [he  aggregalu  viduc  of  jill ;  ur,  ^t'p.irjtcly,  ihc  value  of  un. 
*buelur  of  any  uliias  uf  chattels,and  the  agjjregatu  value  uflUu  cuiCkii.u\deK,. 
VhT.     Wbere  it  stales  separately  1  be  valuu  o[  uue  ui  mate  liAiLVXi^  t 

I SO 
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clashes  of  chattels,  the  defendant  may  require,  as  prescribed  in  the  follof- 
ii.^  |)i-uvisiouH  of  ihis  artido,  the  return  of  any  or  all  of  thecbalteteor 
i'!;i>sc'8  of  chattels,  the  value  of  which  id  thus  stated,  or  of  the  puriiui 
thcriM*!  wiiicli  has  l)ceii  a*|)levied.  If  he  procures  such  u  return,  tlie  » 
inaiiidct-  must  be  delivered  to  the  pluiutiff,  except  aa  is  otherwise  prescribed 
in  tliin  article. 

§  1698.  The  sheriff  must  replevy  a  smaller  number  or  u  smaller  quantity, 
if  liie  whole  of  the  ehatiL'I  or  chattels  described  ia  the  affidavit  cauDOt  be 
foarid.  In  iliat  case,  if  the  ag<2;regate  value  only  is  stated  in  the  affidavit, 
the  value  of  the  entire  chattel  or  class  of  chattels,  as  so  stated,  i!i>  to  be 
deemed  the  value  of  the  part  replevied,  for  the  purposes  of  the  proceediop 
to  pr<.»cure  a  return  thereof  to  the  defendant. 

^  1699.  The  undercaking  to  lie  delivered  to  the  sheriff,  with  a  reqal4 
tion  to  i-ef)levy  a  chattel,  must  be  executed  by  at  least  two  sureties,  wbo 
must  be  approved  by  the  sheriff.  It  must  be  to  the  effect,  that  the  suretiei 
are  bound  m  a  ispecitiod  sum,  not  less  than  twice  the  value  of  the  chattel, 
as  .>-t:Ued  in  the  athdavit,  for  the  prosecution  of  the  action  ;  for  the  return 
of  the  chattel  to  the  defendant,  if  possession  thereof  is  adjudged  to  him.  or 
if  the  action  abates,  or  is  discontinued,  l>eforo  the  chattel  is  returned  to  the 
delendant ;  and  for  the  payment  to  the  defendant  of  any  sum,  which  the 
judgment  awards  to  him  against  the  plaintiff. 

g  1700.  If  any  chattel,  descrilnjd  in  the  affidavit,  ia  found  in  the  po««e§- 
sion  of  the  defendant,  or  of  his  agent,  the  sheriff,  to  whom  an  affiduvii, 
re([ui>ition,  and  underlalving  are  delivered,  as  prescribed  in  the  foregoiif 
hcciioiis  of  this  arncle,  nnisL  forthwith  replevy  it,  by  taking  it  into  his  poi**  ^ 
bcssioii.  Lie  must  thereupon,  without  delay,  serve  on  the  defendant  a  copy 
of  the  allidavit,  rctiui.-ition,  and  undertaking,  by  dt;livering  the  same  to  liiio 
personalis,  if  he  can  be  found  within  the  county  ;  or,  if  he  cannot  'w  » 
fouuii,  to  his  agent,  if  any.  ftom  whoso  possession  the  chattel  is  taken;  w 
if  neiiiier  cun  be  found  within  the  county,  by  leaving  the  copy  at  the  usnii 
place  of  ahode  of  either,  with  a  [lerson  of  suitable  age  and  discretion. 

^  1701.  If  any  chattel,  described  in  the  affidavit,  is  secured  or  con- 
cealed in  a  building  or  inelosure,  the  sheriff  must  publicly  deinand  i^ 
delivery.  If  it  ih  not  delivered,  pursuant  to  the  demand,  he  must  eau**  the 
biii!(iin<;  or  inclosnie  to  be  broken  open,  and  umst  take  the  chattel  inlu  bu 

possession. 

tj  1702.  A  sherifT,  who  has  replevied  a  chattel,  must  retain  it  in  his  poe- 
se^siuii,  kci'pmg  it  in  a  secure  place,  until  the  person,  who  is  entitled  to  the 
possosiorj  thereof,  is  ascertained,  as  prescril)ed  in  this  arfieh'.  He  n»a«t 
then  deliver  it  to  thut  [X'rson,  uj>on  re<piest  and  payment  of  his  lawful  ft**. 
and  necessary  experl^es  tor  taking  and  keeping  it,  as  taxed  by  a  judge  <rf 
the  court,  or  the  county  judge  ot  the  county  where  the  chattel  was  repleviedi 
upon  sm  ii  a  iioti.-*;  as  tin.'  jmlge  dooms  proper. 

^1703.  Within  three  days  after  the  chattel  is  replevied,  and  a  copy  of 
the  allidavit,  retjuisiiion,  and  und(>rtalvini;  is  served,  the  (lefendant,  unlcs'S 
In*  itM|uiie>  a  return  of  the  chattel  ni)levied,  or  of  one  or  nioi^  of  them 
wher«'  iw<»  or  more  chattels  are  rciileviod,  may  serve  U|>on  the  sheriff 
n  ijn}iit\  iliaf  he  ext'ej)ts  tt>  the  ])laintitrs  sui«-ii»'S  ;  olherwir-o  he  in  deemed 
fn  liuvc  nuivfii  .i/i  obj  •••lions  to  vh<'\v\.  NWw've  \W  vWWwvVawv  Ivaj*  not  ap- 
lu-nmi,   //;,-   Wni'wi-    \\\\\>\    h;'   >ul><ci\\>ei\   e\\\\«'V  \>\  \\\\\\,  v>y  \\s    \\\^   \v».v»\\V  « 

\\\Vv<\.  vvAv\   \v\  Xw-?-  «\<^\va\^v 


'ttlnriit'x.       Tin'  iH'V>oi\  so   .-ul.ScrUnni;  0.\e  uvV.vv  uvvr 
'iJsu/lJrc  iuJdri'ss,  as    /ircsc-rihed  by  \anv,  wUU  vtt>\HH'- 
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ce.  Within  ten  dnrs  after  service  of  such  n  notice,  the  pIiiintilT's  nliorney 
ist  servts  upon  the  defen<laniVs  lutorsiev,  or,  if  thi»  ilcftMidaiit  \va>  not 
pennsl,  up<m  the  8hc>rilf,  notice  of  tlie  jiwtifitMtion  of  the  smvtk's.  Ir  the 
tice of  justification  is  scrvetl  upon  the  slieriff,  he  must  imrac<i lately  s"rve 
opon  the  person,  whose  nuine  is  subftcriix^l  to  the  notice  of  except ioii,  in 
e  mode  prescribed  by  luw,  for  service  of  u  pui)er  ui>on  an  attorney  in 
action. 

$  1704.  The  defendant,  if  he  does  not  except  to  tlie  phiintifffl  ^nivties, 
prescribed  in  tlie  last  section,  may,  wiiliin  the  time  allowed  to  hi  in  for 
ch  an  exception,  serve  upon  the  shcrifT,  a  notice  that  he  rc(]uircB  a  rcitirn 
the  chattel  replevied.  With  the  notice,  he  murit  deliver  to  the  siiciiil'  ilie 
llowing  papers : 

1.  An  affidavit,  containing  an  allegation,  either  that  the  defendant,  Ih  the 
rner  of  the  chattel,  or  that  he  is  lawlully  ciuitlini  to  the  posdcHsiou  thcre- 
,  by  virtue  of  u  special  property  therein,  the  facts  with  respect  to  1^'hic^ 
B«t  l>e  set  forth. 

2.  An  undertaking,  exec-utetl  by  at  least  two  sun>tie:^,  to  t!ie  effect  that 
ey  are  bound,  in  a  specified  8Uin,  not  Iohs  that  twice  tiie  value  of  the 
attel,  HS  stated  in  the  affidavit  of  the  plaintiff,  for  the  delivery  thereof  to 
e  plaintiff,  if  delivery  thereof  is  adjiidgtid,  or  if  the  action  abates  in  con- 
quence  of  the  defendant^  death  ;  and  for  the  payment  to  him  of  any  sum, 
licb  the  judgment  awardd  against  the  defendant. 

Within  three  days  after  serving  a  notice,  requiring  a  return  of  the  chnt- 
1,  as  prescril>ed  in  this  i>ection,  the  defendant  must  serve  upon  the 
aintiflTs  attorney,  notice  of  the  justitication  of  the  sureties  to  tlie  under- 
king, 

§  1705.  The  justification  of  sureties,  as  prescrll>ed  in  either  of  the  last 
ro  sections,  must  take  place,  either  in  the  county  where  the  chattel  was 
splevied,  or  in  the  county  where  one  of  the  sureties  resides.  Theprovi- 
ODS,  regulating  the  justification  of  bail,  c<mtained  in  article  third  of  title 
r^t  of  chapter  seventh  of  this  act,  govern,  except  as  otlx'rwise  expressly 
resoribed  in  this  article,  with  resp<.>ct  to  the  notice  of  justification  of  the 
areties ;  the  officer  before  whom  they  must  justify;  the  substituti(m  of 
ew  sureties  or  a  new  undertsiking  ;  the  exnininaiion  and  qualifications  of  the 
areties;  and  the  allowance  of  the  undertaking.  But  after  the  allowance, 
le  undertaking  and  examination  must  be  delivered  to  the  sheriff. 

§  1706.  If  the  defendant  neither  excepts  to  the  plaintiff's  sureties,  nor 

Minires  the  return  of  the  chattel,  within  the   time  prescrilKvl   for  that  pur- 

osc;  or  if  he  makes  default  in  serving  notice  of  the  justification  of  his 

areties,  or  in  procuring  the  allowance  of  his  undertaking;  or  if  the  piaiiit- 

f,  after  the  defendant  has  excepted  to  his  sureties,  duly  procures  the 

llowance  of  his  undertaking;  the  sheriff  must,  except  in  the  case  spciilied 

i  section  one  thousand  seven  hundred  and  nine  of  this  act,  iniinediately 

eliver  the  chattel  to  the  plaintifip.     If  the  plaintiff,  after  the  defenilaiit  has 

loepted  to  his  sureties,  makes  default  in  serving  notici>  of  jusiification.  or 

I  procuring  the  allowance  of   his  undertaking;  or  if  the  defendant,  after 

B  has  i'e(|uired  the  return  of  the  chattel,  duly  pn)cures  the  allowance  oi  liis 

idertaking;    the    sheriff   must   imntediately    deliver   the   chattel    to   the 

ifendant.     When  the  chnttel  isdi'livered  by  the  sheriff  Xo  e\v\wv  \>\vy\n^a.^ 

'eM.rihed  in  this  section,  the  slwriff  ceas(»s  to  he  ves\)oi\>\\Avi  Kw  v\\v  swSJcv- 

wnr  of  the  sureties  of  either  pint  v  ;  until  tlion,  he  \s  ve>\>o\\^\VV\*^   U>\'  X>A'ei 

UfieBvy  of  the  sureties  of  the  plaintiff  or  of   tlie  deleudwu^  ws  v\\^  c'^^^'i 
Aft 
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g  1707.  A  sheriff,  who  lielivera  Ho  either  pnii;,  without  the  c 
IKi.'  ollif  I*,  iL  diatttfl  rcjMiiiKj  lif  liiiD,  eiucpc  as  pi«m^ibed  iu  tli 
ui'  hy  virlne  of  aa  emuutiun  iaaui'd  upon  u.  juJjpnont  in  iLo  lU 
to  tho  [Kir(;  uggi'ieveil,  tirii  hundiitd  und  fiftf  dollurfi  ;  nuil  u 
him  fur  all  daiiis)!i!d  wiiiuh  hu  HUtiiiuiia  Uievcby. 

dplivcra  a  i^huttel  to  citlier 


D  of  Ibe  Burcties.  luJ 


g  1708.  Wliere  the  sheriff  dulv 
ici'ibf^j  in  the  ]a»  ?e«tion   but  one,  he  muHt,  at 
tlie  ndTertie  party,  the  undennkmj;,  riH:cived  hybii 
the  thaliel  it  dellvei'ed,  li^ieCher  with  the  ouuui 
tlie  judge's  ullowaLce,.  it  uuy. 

g  1709.  At  any  lime  lierore  ■  chattel,  which  hns  been  I'opleiiMJ,  itatt- 
iially  [lehvEred  to  eitiier  piirty,  if  a  p«raon,  nut  n  pany  t'l  tiie  aL-llon,  litunSi 
nil  sgainat  the  derendiinl,  ■  right  lo  tlie  pOBseaalon  thereof,  eiiating  al  tin 
time  when  it  was  I'eplevied.  an  aflidavit  may  be  made  and  delivered  tnUw 
ahsriff,  in  his  beholJ',  Htntiiig  tlist  he  miih^B  suub&claim;  npeciflinj!lli< 
olliittel  or  chutlela  to  wliiuh  it  rvliles,  ir  two  nr  more  vhAltels  liuTe  bMl 
replevied,  and  ihe  clnioi  I'el^itiu  (inty  lu  purt  of  tlleni  ;  and  setting  fonh  iIh) 
facts  npon  which  hiit  right  of  pnssehSioa  depeadB.  In  that  coxe.  the  slmiff 
may,  in  his  diiwretlon,  before  lie  delivers  the  chattel  to  the  plaintiff,  tent 
upon  the  piniotifrs  alturney  -.i  copy  uf  tlie  nUldiivit,  witli  a  notice  thilt  U 
re<]iiire!t  iuilenmiiy  ngainst  the  i?lnim.  If  the  Indemnity  is  not  furtiiahiid, 
within  a  re;ieonali1e  lime  after  llie  (liaiiitilf  beaHnun  entitled  to  rhedellw): 
of  the  chnttel,  the  sheriff  in:iy,  iti  his  di-^cretiun,  iluliver  it  to  the  dahaUVi 
without  iocariing  any  liability  tii  tbe  plaintitT,  by  reason  of  so  duing. 

^  1710.  A  perKin,  not  a,  party  t<i  the  action,  who  hna  served  nn  uffidJtlili 
as  prescribed  in  the  iaet  section,  may  maintnlu  an  iiijtion  iigaiiiat  tlic  siierHi 
who  has  duliverod  the  ohuttel  to  the  plaintiff,  tn  rei'drer  hi^  diimagia,  <>! 
l'eiiM>n  of  the  talting,  di-lenlton,  or  deliruiy  of  the  uliallel.  Uut  the  ram' 
mens  in  such  an  aetioii  mnm  be  iKSued,  within  three  moo ths  after  ihedi^- 
ery  of  the  chattel  to  the  piiiintiff,  anr)  mUEi  he  served,  within  threo  munita 
afler  it  is  isaned.  An  action  oiinuut  bo  meintnlned  agninst  u  slleriff,  tiVl 
person  no  entitled  tu  iitako  a  itlnitn,  except  bh  prusiTtbed  in  this  tiectiolL 

§  1711.  The  indemnity,  to  tn  furniehed  to  the  sheriff  by  the  plainliS,  *■ 
pr«<vribed  in  the  laat  section  hut  one,  nin«>t  eonfist  of  >i  written  iiuilenat 
in^  to  liitn,  exeenled  by  ut  least  two  purplire,  to  the  effect  thai  ihvy  willl»- 
demuil'y  him  agiiinst  iiiiy  liability  fur  UiuiMj^ea,  costa,  ur  expenws,  (o  I* 
incnrretl  in  un  nuti'in  bronght  agiiiniit  bini.  by  tlie  eluiuiant,  or  a  pcnM 
deriving  title  (rum  or  tlirough  iha  clniiiiant,  by  rcnaon  ot  liie  taking  <* 
detention  of  the  chnttel,  or  ite  delivery  to  the  plainlifT,  not  oiueeding  ■  n>» 
lo  t>e  specilied  in  the  iinderlnkmg.  which  muse  be  at  least  Gvc  hundred  lU- 
him.  and  nut  Wva  Ihnn  the  iii'tu^il  vaino  of  tlie  cliHtlel  dulnwd,  and  twn  hnP' 
dreii  ;iiid  hftv  dnllnrn  in  ndrtltion  iherelii.  Each  of  tlie  Buretiea,  UnMl 
piiwwnS  ihGdllii-riiuiihti.'ritidiiHruqiii^d  by  l,i«,  muM  Iffi  a  (reeholito «_, 
a  hoilsfhi.UiiT  .)t  Ihn  E^liwilTi  Miiinty,  The  BliPrifl,  bcfofo  deli terillK lit 
chiiitcd.  mav  ri'qnirc  iIr-  ]hm'-;oih  ntfiTi'd  iis  Mii'eiiefl  In  anfimit  lo  an  rtiin^ 
niition,  iielore  ihe  iillii'tT  nbn  i,\ke-<  the  iii-knuwledgiiicnt  ot  tlie  Minion*. 
:  persons  are  offered  to  iisin  aa  bail  upiin  an  arrest.  The  '"l* 
led  to  be  stibitituled  aa  dofendanta  in  nn  action,  brou|}itll 
pn-flci'lbcd  in  the  liiKt  nei'iion,  uf  if  tbe  chattel  had  been  levied  u|>oo  tf 
virtue  of  an  eiccntiDii. 

^713   Tbe  nSlduvit,  to  I 
T,  witli  a  requisition  it 


Ufa  if^enl  or  HtMrnoj,  if  the  nmterial  factn  lire  within  hn  perBonal  kiiowl- 
«il)^:  ur  if  Uie  |ilaililtf[  is  not  Wllhin  tlioi'uuDly  uliera  \iiv  alloraey  resides, 
■  orlm  bill  olBve.oi'  is  not.  rspuljlB  of  nittfeiiig  ilie  nlHiliiTil,  Tlie  rfffids,?' 
,  beddirend  Id  the»liei'iff,eittiiiriu  bvlxill  of  tli«  del'emlaiic,  willi  a  u 
tbiil  be  requires  tlie  icturu  of  tho  uhntlel.  Of  in  bebult  of  a  |iei'tWN,  l; 
[  tnny,  wbo  makes  a  elaim  iis  prescribed  id  !iei?l:uii  one  tlii>uiiiliij  hOTtn 

nintful  favleare  within  in-  |X'['-oij.>l  ki>'^l<.'<l>:.-,''w  if  tlic  delendm 
cUlfMUC,  At  (lie  oaa-i  i]i!iv  111',  i-  ijoL  M  liliiii  ill.'  11 II HI IV  where  tho  piuiicrlj 
ttumpleried,  mid  i-i.\y-il-W  »(  [1...K111-  <l.<.'  .il114.<Mt  VViiern  tlie  HtHdiivit  is 
DkIb  ty  an  alloviiej  or  iiyi'iir,  Ik-  iuii^^e  -hi,;  U.-ivir.  ivlmi  iillt-giitions,  ir  imj, 
uemade  ii|io.i  liia  inloiinuLioii  und  licliri ;  niid  iiu  uiiidt  ^t  tonli  therein 
tti« grounds  uf  liis  Iwliuf,  iis  l<i  hII  niutieis  nut  sUied  upon  his  kniiwleilgat 
Wt  Ibe  reasuu  uli^r  tbe  affidarit  is  not  inudo  b;  the  partf  or  tbe  ulitiniaut 

§  1713.  Where  the  sheriff  ha!>  replevied  a  purt  onl}'  of  u  chnttel.  o 
twii  IK  Blare  chattels,  desoribed  in  the  pliiintifl"ii  altiiiavil,  Nad  hue  svrviMl  . 
"pun  the  dt^fcniliitit  t)ic  pupem  required  opnn  "utb  11  I'CpleviD.  tho  plaintiff 
"Hj,  nt  Huj  lime  before  tlie  service  of  11  [:opy  of  llie  rtefetidiint'B  aiuwi 
lufOre  jadgineiit  bv  dEfaulI.  far  triml  of  an  appenrHnce  01'  pivadiug,  ret 
It*  Mme  or  Any  riiher  sheriff,  to  loplovv  anj  other  part  lliereol.  Kor 
pnrinne,  !>e  idu-c deliver  tu  Lhi'slierifftiu  iiiHdavU,  coiiiHiiiiii;;  tbi^imme  ullHga- 
tiofta,  mirj  II  rr<iuisition  and  nnderlMkilig,  wilh  vesjieft  lo  the  part  ,VeI  I  ' 
'tpii-tied,  ns  if  ihe  ai'lion  wu«  bronglil  10  itoovei'  ihiit  part  imlj.     Whi 

ProcEwliugH  die  the  BUJue,  aa  if  a  former  replevin  liiid  not  been  made. 

S  1714.  Whero  an  order  of  arrest  is  grntited,  aa  prescribed  in  title  GrsC 
<rcllaplei-  sovenlh  of  tlii«  aut,  the  plainliff's  right  to  a  replevin  is  Bubjoot 
H  tbt  follow! ug  reguialioiiH  : 

1.  It  llie  (lefi'iid.inC  hua  licen  nrrei!t?<l,  pursuant   in  the  order,  11  si 
tjHU  replevin  cmnot  be  niade  of  a  obattel,  with  reapec-t  lo  wbicb  the  order 
■Wfrinied. 

[t.  I(  (he  defendant  line  not  been  iiri-eMod,  n  tuihwqiieiil  replevin  „.  _ 
"Mlel,  with  pe«p<*t  to  whith  the  oixler  was  granted,  sitpcr*edeB  the  order. 

A  im.  The  sheriff  mii^t,  nitbin  twenty  days  after  he  ha9  delivered  a 
Juki  replevied  bj  liim,  lo  the  partj  entitled  to  Llie  pounession  thereof,  or 
n*  tliCrd  pentoii,  .1.°  pr<.>xi.'r|!.ed  in  this  article,  Qle  with  tho  ilurk  Die  plaiiit- 
ntaiilarit,  mid  the  iii'Li>iijpanying  requisition,  with  it  return,  Stilting  in 
'bl  ninnner  be  lian  eiei'aied  the  latter.  If  he  has  omittetl  to  replevy  n 
hrtnf  the  ehiittel,  or  ol  two  or  mure  cbatteis,  described  in  tboatBdavit,  the 
''Dim  must  state  the  uause  of  the  omii'sion. 

%  171G-  If  the  sheriff  fails  to  eoioplf  with  the  laat  section,  either  part; 
^ntjnire  liim  m  to  do,  wfibiti  leu  duya  after  nervine  of  a  noti<je  to  "    ' 
'^CLor  ti>  show  on  use,  at   a  term  of  the  court  designated   in  the  nu 
^■•should  not  be  poniahed  for  a  contempt  of  tbe  uourl.     The  ni 
mf  be  served  at  ao;  time  before  final  jud^ont,  except  that  it  canno 
WtS  on  llie  pan  of  tbe  defendant,  before  anawen     4n  omiasiou  to  uoio- 
nf  lr!lh  each  a  notiue  is  puoisbable  as  a  uoalempi  uf  the  court 

'1 1717.  Tlie  plaiulilTB  affidavit,  with  tho  aocotnpanying  rBHuisition,  and 
Wnnni  nt  the  sheritl,  must  be  made  n  part  of  tho  judgmenl-nilJ  in  the 

Htne,  upon  tliQ  Iriul  ol'  an  issue  ol  luit,  with  a  copy  uf  the  euuia^'i&  wAi 
Vlhapkadines.  j| 


g  171B.  The  pliiintiff  lany  proceed  in  the  aciion,  wnrl  recover  tliprsbi  ibt 
cliiilti;),  or  ilH  viiiue.  nlUiuugli  lie  liiu  nut  rt.i|tiircil  the  alicriS  lu  ri'jibi}  it, 
ur  llw  iiluirlff  baa  nut  Ik«d  uble  to  repluvji  iL 

g  1119.  Wliore  part  ohI,v  of  two  or  mora  Jistinct  uliattelH,  upeuHeil  ip 
tiie  t'limpiiilnt,  liua  been  replevieJ.  tlie  giliiiaiiff'B  attuniej  miv.  «iib 
or  l>erorL>  Ihe  noliL'S  of  [rial,  nerve  upon  the  de rendu iit'a  ntlorne;  n  iiulio, 
ihiil  heiibiinilotia  ao  [Qucli  of  bis  i;liiini,  an  i-elalea  to  those  shichlmve  lut 
been  rcplevii^  1  unil  tiienuefurlh  the  praeeediogenre  tbe  aaoie,  aii  if  iJieU' 
tion  hnd  been  bmuglii  to  reiMver  only  tliu  chntielB  whii-b  have  iKm 
replevied.  A  uopy  of  the  notice  iiiuat  be  fumE»liei]  to  the  cuurt,  or  tn  ik 
refei'oe,  apnn  tlie  trial  ufau  issue  a[  Taut,  with  n  L'opf  of  tbe  suniiugna  jiud 
of  llie  pi  endings, 

g  VI20.  Ab  allegation.  |n  a  pleading  inlerpuaed  by  either  pitrtv.  ui  iIn 
effect  tbat  the  p]irly  J^lcadiIlg,  or  a  third  periiun,  ivns,  at  the  time  when  itn 
action  wbb  coraiiien<«if,  or  llieuhattel  wbh  replevied,  ua  the  case  (i(u,vl»,ll« 
owner  uf  the  chiiilel,  or  that  it  was  then  ilia  property,  is  a  auSicTeDl  «Ut«- 
roent  of  title,  unlero  the  right  of  iietion  or  deleiiec  rcsls  upuli  a  right  Of 
poaseiviDn,  by  virtue  of  u  Bfieriol  properly ;  in  nhleh  case,  tbe  fUfuUlf 
must  Bet  I'oi-th  the  facts,  npon  nhiub  ihe  special  property  dcpeuita,  saVU 
Bhow,  that  at  the  lime  when  the  action  waa  cotiiDi'-Dced,  or  the  ehatlcl  kii 
replevied,  as  the  cose  maj  be,  the  party  pleading,  or  tlie  third  perton,  ■>< 
entitled  (u  (he  possession  of  the  chatlej. 

g  1121.  Where  tbe  complBlut  contaira  a  BulGcient  stAteinent  of  tU 
pluiniiff'e  title,  n  general  Hllei;atiun,  ibut  the  defeiidiiut  wron);fnll<r  utek  "a 
chattel,  ia  suScicul,  uithout  tetllng  forth  the  fuits,  i^bowmg  ibiit  ilie  uki>g 
WHS  wroni^ul.  Where  tbe  lafclng  of  Ihe  chattel  is  not  compluiued  ot,  M 
tbe  action  is  founded  upon  its  wrunf;fu]  del«iitiaii,  the  tomplaliit  iniiil  Id 
forth  the  fucta,  allowing  tliut  tbe  detention  wia  nTongfiil. 

g  1722.  Where  the  plaintiff  recovers  a  chattel  which  vaa  injarcA 
or  otherwise  depi'ecintc<l  in  value,  while  it  was  in  the  ]fOa>>easion  nr  uiA' 
the  control  of  the  defendant,  under  such  eirvuinHtanoea,  that  the  pluliilif 
mi^lit  recovev  damages  for  the  injury  or  depreciatiou.  in  an  action  hnMgkl 
iigiiiusl  the  defendant  therefor,  he  may  recover  the  Bsiuo  daDin)K>,  '" 
an  ai'tion  brooght  na  prescrih'd  in  this  article  In  that  cusc,  he  must  Ml 
forth  fbe  facts  in  his  cotiipluiiit,  and  demand  jndguicnl  for  daniagea  mxali- 
ingiy. 


lallor'B  title. 

^  1724.  Where  the 

action  IB  bmught,  was   _     .  ..  ._   _..  „   „.,    „_ 

defendant,  on  ho  pei  son  by  w  hose  comaiand  lie  acted,  was  ihtn  Uwfilfe 

poiuc^sod  of  the  reul  pmpeity,  and  rliat  liie  chuirel  waa  diatrained,  ohilc" 

la  doing  damage  thereupon,  ia  sufficient,  without  setting  forth  Uh  lllll  * 

il  property. 

%  1726.  WhetQ  a  chattel  has  been  replevied  and  delivered  to  the  p'*'*'' 

"   ~  peisoii  not  a  parlj  to  the  action,  a«  preacribei]  in  tbe  fott^ 

Ihia  article,  the   defendant's  attorney  niu.t,   wilhiu  tlw  US' 

fjUowed  to  him  far  the  fenice  of  a  iioluc  of  Irinl,  scrre  upon  tlie  pit    ""■ 

^  'Uorney,  a  notice,  that  the  defendant  dcmnndB  judgment  for  tbe  ii 

Webuttel,  or  for  it^  value,  eiilicc  '^iih  or  without  damages  foe  tbe  dcM' 


so  CHATTELS.  Sll 

.  Upon  the  trial,  a  cop?  of  such  n  notice  maPt  be  f nmifhed  to 
-  i-elbi'ee,  with  u  copy  of  the  Hurainons  and  of  the  plendiiigt*. 
The  Terdict,  report,  or  decision  must  fix  the  daniajxes,  if  nny, 
uhng  purty.  Whei'e  it  awards  to  the  plaintiff  n  chuttel,  which 
II  replevied,  or  where  it  awards  to  the' prevailing  party  a  chattel, 
been  replevied,  and  afterwards  delivered  by  the  slieriff  to  the 
I  party,  or  to  a  person  not  a  party,  it  must  also,  except  in  n  case 
the  next  section,  fix  the  value  of  the  cliattel,  at  the  time  of  the 

A  verdict,  report,  or  decision,  in  favor  of  the  defendant,  shall 
^alue  of  the  chattel,  in  either  of  the  following  cases  : 
i  the  plaintiff  is  the  general  owner  of  the  chuttel ;  but  it  was 
isiraiued  doing  damage,  and  its  value  is  greater  than  the  darn- 
ed by  the  defendant,  by  the  injury  for  which  it  was  distrained ; 
^y  those  damages  must  be  fixed. 

i  the  plaintiff  is  thegenenil  owner  of  the  chattel,  but  the  defend- 
)ecial  property  therein,  and  the  value  of  the  chattel  is  greater 
ue  of  the  special  propeity,  or  the  sum  charged  upon  the  chattel 
lereof ;  in  which  case,  the  value  of  the  special  property,  or  the 
ged,  must  be  fixed. 

of  the  cases  S{.H?cified  in  this  section,  the  verdict,  report,  or  de- 
set  forth  the  reason,  why  the  value  of  the  chattel  is  not  fixed. 

here  the  action  is  brought  to  recover  two  or  more  chattels,  the 
)rt,  or  decision  may  award  to  one  party  one  or  more  distinct 
lich  can  be  identified,  and  set  apart  from  the  others,  aod  the 
the  other  party;  and,  if  necessary,  the  complaint  must  be 
•  as  to  conform  thereto.  The  final  judgn)cnt,  rendered  there- 
reward  to  each  party  the  same  relief,  with  respect  to  the  finding 
,  as  if  separate  judgments  were  rendered  ;  except  that,  whtre 
s  entitled  to  an  absolute  award  of  a  sum  of  money,  against  the 
mailer  sum  must  be  deducted  from  the  greater,  and  the  balance 
e  awarded. 

Where  the  plaintiff  is  entitled  to  judgment  by  default,  for  want 

rance  or  pleading,  the  court,  to  which  he  applies  for  judgment, 

in  and  determine  the  damages  to  which  he  is  entitled,  and  the 

3  chattel,  if  necessary  ;  or  may  direct  a  reference,  or  a  writ  of 

that  purpose. 

Final  judgment  for  the  plaintiff  must.award  to  him  possession 
tel  recovered  by  him,  with   his  damages,  if  any.     If  a  chattel 
as  not  replevied,  or  if,  after  it  was  replevied,  it  was  delivered  to 
nt,  or  to  a  person  not  a  party,  as  prescribed  in  this  article,  the 
ent  must  alpo  award  to  tlie  jdaintiff  the  sum  fixed  as  the  value 
be  paid  by  the  defendant,  if  possession  thereof  is  not  delivered 
liff.     If  the  defendant  has  demanded  judgment  for  the  return 
,  which  was  replevied,  and  afterwards  delivered  to  the  plaintiff, 
'.on  not  a  party,  as  prescribed  in  this  article,  final  judgment  in 
lerefor  must  award  to  him  possession  thereof,  with  his  damages, 
it  must  also  award  to  him  the  sum  fixed  as  the  value  thereof, 
)y  the  plaintiff,  if  possession  is  not  delivered  lo  \V\g  <\<i\etv^\\wV. 
ase  is  one  of  those  speciSed  m  section  one  ihoviSAwd  ^e\o\\\\\\w- 
?ntf -seven  of  this  act,  final  judgment  in  favor  o^  l\\e  de\owv\v\\v\. 
o  him  the  siiw,  Gxod  as  therein  specifica,  'a\\i\,  \t   \V.  \^  ^^^  ^^• 
irerjr  of  the  chattel ;  or.  if  the  chattel  has  «ot  V^eeik  \e^\^N\«d^ 


nmed  to  bin  afipr  reptevtii,  thnt  heia  eotitiedlD' 

le  sum  eo  awaijoij  is  i.'al1ci-ted,  ul'  oLhentisB  paid. 
lockeled,  and  iht  dni'kel  thereof  creiiWi^  a  lien,  a 
le  fuli  amonni  uf  iUh  laoiiej.iDuludli^gcodti,  wlik'b 
J  or  (MHidilirakiJlv. 

eiecuUoa  t»  Llic  ileliverv  of  the  (joBBCEAion  of  nchi 
out  of  thd  properlj  at  (lii;  judgment  debtor,  u  sum  at  r 
larded  ngainn  liim.  mutt  vouUin,  in  o'lJitioa  to  Um 
bed  b;  law,  Uti?  rolloniDg  direclioDS: 
a  judgmeDt  la  rendered  ia  furor  uf  the  defendnnt,  In 
itioB  ooe  tbou^und  stven  iiniidred  aud    Iwenlv-BeV*-  ' 
on  mnat  reqali-e  ilie  plieriff  to  delirt-r  posKesfion  ol 
iilant,  uole>4  tUe  gjlaitiliff.  befoii?  ihc  deliverif,  paj«  Ul 
lej  anarded  »  ilie  dKfeiiiJttiit,  with  i1 
use  the  c]iatt«l  enrmut  be  foiinil   vit 
a  out  of  the  piupei  tj  of  the  plaintiff, 
ler  case,  where  the  jud^nntni  awarda 
tiaCtel  is  not  deilveied  to  tJie  piwailliig  pnrtv,  the 
10  ^hei'iff,  If  tliL'  I'luiitel  innnot  be  found  nithiti  his 
iim  so  airardeii,  wtlli  iiilei'eat  and  hi^<  rem.  uat  of  thit| 
,J  agaiust  whom  the  judgineut  is  reiidere  ' 
10  aaliafy  a  BUkii  of  niuiiej'  otit  of  pmppi  .  , 
let  be  in  the  form  required  b)  law  for  a  like  direction. 
igHinst  property  la  ir^sued  upon  a  judgiaenl  for  a  ad 

the  purpose  of  taking  pnnBessi 
on,  the  powerti  of   llie  eliciiff  a 


ilnintiff,  who  bat  reeoverfil  a  fiual  judgmcut,  eannot 
Gt  the  sureties  in  an  undsrinkin)^  given  in  tiehalf  u 
:ure  a  I'etuvn  of  the  uhaltei,  or  ugainst  the  bnll  of  a  deft 
irroated,  until    after  the  return,  irholly  or  partly  uiiwl 
of  en  execution  In  bis  favor  fur  the  delivery  of  the 
itet,  or  to  satiefy  a  eiim  of  raoucy  out  of  the  propertj 
or  both  purpofps,  nfi  the  cuse  ittjuhwi.      A  dcfendanl, 
Gnnl  judgineut,  vnunol  tiitiiotnin  an  uetinu  iigninsl  lk«' 
itiiTa  underuking,  ^ivea  tn  prutuits  u  replevin,  until    ' 
.  siinilur  eiecutiun  nguinst  the  plaintiff, 
mch  an  aution  agninsi  the  Burelies,  the  sheriff^ 
I  piei^umptive  cvrdeuce  of  ii  failure  to  deliver,  or  b 
ly  a  Bum  of  money,  uceoriling  to  the  terms  of  the 

i  not  a  defence  to  piich  nn  action,  thni  ihe  eliattal 
'ed,  after  it  wag  replevied,  unless  the  injury  or  deatri 
the  net,  or  with  the  to"E»ent  of  the  plaintiff  in  the      ' 
be  chattel  was  taken  by  virtue  of  the 


]  action  to  recover  a  chattel,  th«  cause  of  aetloii  (on 
ithstimding  the  dentb  of  cither  party,  in  favor  of  or . 
aiimitiislnitor.  Whom  the  eiratt,  tnaVea  iiu  otdar,  dl 
/  sucii  nil  QuCioD,  as  prcaciibed  in  acuiian  »»(»>(«) 
action  may  to  ?!;^^,;f^^  a^SS 


poae  of  procuring  *  delW»" 
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^  judgment,  awarding  to  the  adverse  party  posMSflion  thereof,  had  been 
jk^Sered  m  the  first  action,  and  an  execution  thereupon  had  been  returned 
'^x^^iutcd  and  unsatisfied ;  except  that  damages  cannot  be  recovered  iherein 
^  a  Wrongful  taking,  withholding,  or  detention.  An  action  to  recover  the 
^^Itei  cannot  be  maintained,  after  an  action  has  been  commenced  upon  an 
^^^tttoking,  as  prescribed  in  this  section. 

ARTICLE  SECOND. 
Action  to  foreclose  a  Lien  upon  a  Chattel. 

ISV.  Action  ;     when    and    hi    what  %  1789.  Jadement. 

conrtti  m:iii)tainabk>.  1740.  Action  in  inferior  conrt. 

3Sn.  Warrant  to  fteizi^  chattel  ;  pro-  1741.  Application  of  this  article. 

ceedings  thereupon. 

1 1737.  An  action  may  be  maintained  to  foreclose  a  lien  upon  a  chattel, 
^a  sum  of  money,  in  any  case  whei'e  such  a  lien  exists  a^  the  commence- 
ment of  the  action.  The  action  may  be  brought  in  any  court,  of  record  or 
Ot  of  record,  which  would  have  jurisdiction  to  render  a  judgment,  in  an 
atioa  founded  upon  a  contract,  for  a  sum  equal  to  the  amount  of  the  lien. 

§  1738.  Where  the  action  is  brought  in  the  supreme  court,  a  superior 
ty  court,  the  marine  court  of  the  city  of  New  York,  or  a  county  court,  if 
HS  phiintiff  is  not  in  possession  of  the  chattel,  a  warrant  may  be  granted 
r  the  court,  or  a  judge  thereof,  commanding  the  sheriff  to  seize  the  chattel, 
id  safely  keep  it  to  abide  the  final  judgment  in  the  action.  The  provisions, 
'title  third  of  chapter  seventh  of  this  act  apply  to  such  a  warrant,  and  to 
e  proceedings  to  procure  it  and  after  it  has  l>een  issued,  as  if  it  was  a 
arrant  of  attacliment,  except  as  otherwise  expressly  prescribed  in  tiiis 
ticle. 

§  1739.  In  an  action  brought  in  a  court  specified  in  the  last  section, 
tal  judgment,  in  favor  of  the  plaintiff,  must  specify  the  amount  of  the 
»,  and  direct  a  sale  of  the  chattel  to  satisfy  the  same  and  tiie  costs,  if 
ly,  by  a  referee  appointed  thereby,  or  an  officer  designated  therein,  in  like 
anuer  as  where  a  sheriff  sells  personal  property  by  virtue  of  an  execution  ; 
id  the  application  by  him  of  the  proceeds  of  the  sale,  le.-'S  his  fees  and 
.penses,  to  the  payment  of  the  amount  of  the  lien,  and  the  casta  of  the 
tion.  It  must  also  provide  for  the  payment  of  the  surplus  to  the  owner 
the  chattel,  and  for  the  safe  keeping  of  the  surplus,  if  necessary,  until  it 
claimed  by  him.  If  a  defendant,  upon  whom  the  summons  is  personally 
nred,  is  liable  for  the  amount  of  the  lien,  or  for  any  part  thereof,  it  may 
H>  award  payment  accordingly. 

§  1740.  Where  the  action  is  brought  in  a  court,  other  than  one  of  those 
•ocified  in  the  last  section  but  one,  if  tlie  plaintiff  is  not  in  possession  of 
e  chattel,  a  warrant,  commanding  the  proper  officer   to  seize  the  chattel, 
id,  safely  keep  it  to  abide  the  judgment,  may  be  issued,  in  like  manner  as 
warrant  of  attachment   may   be   issued  in  an   action   founded  u|)on    a 
atnict,  brought  in   the  same  court ;  and  the  provisions  of  law,  applicable 
a  warrant  of  attachment,  issued  out  of  that  court,  apply  to  a  warrant, 
Jucd  as  prescribed  in  this  section,  and  to  the  proceedings  to  procure  it, 
id  after  it  has  been  issued  ;  except  as  otherwise  specified  in  the  jiid'^vweut.. 
Jad^ent  in  favor  of  the  plaintiff,  in  such  an  action,  must  cotv^j^^^otv^  \.Ck 
\ndgmeNt,  rendered  as  prescribed  in  the   last  section,  except  \\\w\.  \l  Yev>\%\. 
ect  the  sale  of  the  chattel  by  an  officer  to  whom  an  cxccu\.\oiv,  \?^s^ie^^^  ^^^^ 
be  coar^  may  be  directed ;  and  tlio  payment  of   the  suvp\us,  U   Ws  «.^"^<i 
tag ia necessary,  to  tbo  county  treasurer,  lor  the  benclit.  ot  \\i<i  c^^^ict- 
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§  1741.  This  nrticle  does   not  affect  any  existing  right    or  remedy 
to  ioiec'losc  or  satisfy  a  hen  upon  a  chattel,  without  action;  and  it  docs  not  i 
apply  to  a  case,  whci-e  another  mode  of  enfoi*cing  a  lien  upon  a  cbattd  ii 
specially  prescribed  by  law. 

CHAPTER  XV. 

SPECIAL  PROVISIONS,  REGULATING  OTHER  PARTICUUB 
ACTIONS  AND  RIGHTS  OF  ACTION,  AND  ACTIONS  BY  OB 
AGAINST  PARTICULAR  PARTIES. 

TITLE    I. — Matrimonial  actions. 

TITLE  II. — Actions  relating  to  a  corporation. 

TITLE  III. — Actions  relating  to  the  ebtatjs  of  a  dbckdeht. 

TIYLE  IV. — Other  special  actions  and  rights  of  action. 

TITLE  V. — Other  actions  by  or  against  particular  partxks. 

TITLE  L 
AicUrimonial  adiwis, 

Abtiole  1.  Action  \o  annnl  a  void  or  voidable  marriage. 

2.  Actiou  for  a  divorct!. 

3.  Action  for  a  septirutioii. 

4.  Provisions  applicable  to  two  or  more  of  the  actions  specified  in  w 

title. 

ARTICLE  FIRST. 

Action  to  annul  a  void  or  toidaole  Marriage. 

%  1743.  Action  by  woman,  married  mi-        %  1750.  Action  on  the  ground  of  foiWi 
dcr  11.  to  ai)iml  marrinj^c.  fraud,  etc.     " 

1743.  In   whjit   other  cufirs  marriage  1751.  Custody.  maintenancCj  ere, « 

may  be  annulled.  ij^sue  of  bucli  a  murriui^'. 

1744.  Action  when    i)aity   was  under  1752.  Action  on  the  ground  ot  pbyii* 

tlic  ag«i  of  consent.  cal  incapacity. 

1745.  Id.;    when  former    husband  or  1753.  Certain  proceeding.'*  regnhted in 

wife  was  living.  action  to  annunnarria^'. 

1740.  Id.;  wliere  party  was  an  idiot.  1754.  Jndsxment  annulling  a  marriage; 
1717.  Id.;  where  party  was  a  lunatic.  how  far  conclnnive. 

1748.  Action  l)y  next  friend  of  idiot  or  1755.  How    next    friend    of    infanti 

lunatic.  lunatic,  etc.,  allowed  to  eMi 

1749.  Ibyuo  ;    wlien  entitled    to   sue-  etc. 


ceecl 


id,  etc. 


§  1742.  An  action  may  l)o  maintained,  by  the  woman,  to  procure  a  j'ldg* 
ment,  dechiring  a  marriage  contract  void,  and  annulling  the  marriage,  uuJer 
the  foilcwmg  circumstances  : 

1.  V/liere  the  plaintiff  had  not  attained  the  age  of  fourteen  years,  at  tlie 
time  of  the  marriage. 

'J.  Where  the  marriage  took  place  without  the  ooniient  of  iier  fatlwr, 
moiluu*,  guardian,  or  other  person  having  the  legal  charge  of  her  pei-son. 

8.  Where  it  was  not  followed  by  con.suinmatioM  or  cohabilution,  and  *«• 
not  ratified  by  any  nnitual  assent  of  the  i)arties,  after  the  plaintiff  attained 
tiie  age  of  fourteen  years. 

^  1743.  An  action  may  also  be  maintained  to  procure  a  judgment, 
declaring  a  marriage  contract  void  and  annuliing  the  marriage  for  either  uf 
the  following  cause.**,  existing  at  the  time  of  the  marriage : 

J.  That  one  or  both  of  the  parties  had  not  attained  the  age  of  legal  0(Xk- 
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a  foniMP  hnsband  or  wife  of  one  of  ttie  portiet  wnn  living,  nnd 

riagc  with  the  foimer  biuibiind  or  wife  wha  tlMn  in  fort'e. 

le  of  the  parties  wus  nn  idiot  ur  a  lunatic. 

e  consent  of  one  of  the  parties  was  obtained  by  foroe,  duress, 

e  of  the  parties  was  phjsiailly  incapable  of  entering  into  the 
e.  But  an  action  can  be  maintained,  under  this  subdivision, 
le  incapacity  continues,  and  is  incurable. 

m  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
ot  attained  the  age  of  legal  consent,  may  be  maintained  by  tiie 
either  parent  of  the  infant,  or  by  the  guardian  of  the  infant's 
ic  court  may  allow  the  action  to  be  maintained  by  any  person, 
riend  of  the  infant.  But  a  marriage  sliall  not  be  annulled,  at 
party  who  was  of  the  age  of  legal  consent  when  it  was  con- 
nhere  it  appears  that  the  parties,  for  any  time  after  they 
age,  freel}  cohabited  as  husband  and  wife. 

'xm\l  1 882.  ]  An  action  to  annul  a  marriage,  upon  the  ground 
icr  husband  or  wife  of  one  of  the  parties  was  living,  the  for- 
i  being  in  force,  may  be  maintained  by  either  of  the  parties 
fetime  of  the  other,  or  by  the  former  husband  or  wife.  Where 
id  the  judgment  determines,  that  the  subitequeni  marriage  was 
r  at  least  one  of  the  parties  thereto  in  good  faith,  and  with  the 
It  the  former  husband  or  wife  was  dead,  or  without  any  knowl- 
)art  of  the  innocent  party  of  such  former  marriage,  the  issue 
[uent  marriage,  born  or  begotten  before  the  fitial  judgment,  are 
ill  purposes  tile  legitimate  children  of  the  parent  who  at  the 
larriage  was  competent  to  contract,  and  are  entitled  to  suctreed 
ic  same  manner  as  other  legitimate  children,  to  the  ixnil  and 
te  of  said  parent ;  and  the  issue  so  entitled  must  be  specified 
ent,  and  the  innocent  party  must  be  awarded  their  custody, 
i  is  entitled  to  appoint  a  guardian  of  their  persons  by  will. 
11  shall  be  construed  to  extend  to  all  cases  where  the  judgment 
nullity  of  such  subsequent  marriage  is  rendered  aftpr  the  pas- 
ct,  whether  such  subsequent  marriage  was  contracted  before 
)H8sage  hereof. 

in  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
;o  was  an  idiot,  may  be  maintained,  at  any  time  during  the  life- 
er  party,  by  any  relative  of  the  idiot,  who  has  an  interest 
DQarrioge. 

iD.  action  to  annul  a  marriage,  on  the  ground  that  one  of  the 
X)  was  a  lunatic,  may  be  maintained,  at  any  time  during  the 
)f  the  lunacy,  or,  after  the  death  of  tlie  lunatic  in  that  condi- 
ing  the  life  of  the  other  party  to  the  marriage,  by  any  relative 
c,  who  has  an  interest  to  avoid  the  marriage.  Such  an  action 
!  maintained  by  the  lunatic,  at  any  time  after  restoration 
ind  ;  but,  in  that  case,  the  marriage  shall  not  be  annulled,  if  it 
the  parties  freely  cohabited  as  husband  and  wife,  after  the 
estored  to  a  sound  mind. 

(There  no  relative  of  the  idiot  or  lunatic  brings  an  action  to 
arriage,  as  prescribed   in  either  of  the  last  two  sections^  the 
ow  au  action  for  that  purpose  to  be  maiulAiucd,  v\\.  w\\n  V\tv\^ 
etJme  of  both  the  pnities  to  the  marriage,  by  an^  T^x^^xxaa 


SwSBr 


t^ 


prrr-cribeil  ii>  (lie  las 

§  1749L  A  child  of  a  mnrringc,  wliiuh  ia  Btiniilled  on  the  Eroiind  of  tlw 
iillitcy  rir  limii<;y  uf  one  oF  i(s  puronls,  iri  decmeil,  lor  ull  [iiii'pOfti^,  tti' 
Ifgillniiite  vliild  of  the  pardnc  who  is  uF  sound  mind, 

^  17S0.  An  action  to  nnui;!  n  nnrriiigo,  tin  the  f{'''><">'i  <l>ot  Ihcaonsni 
of  one  of  ihc  piirtiea  liiereui  w^is  ohtaiiiiii  bj  toice,  durcsn,  or  fr^iml,  nnj 
be  mainMined,  ut  Hiiy  time,  dy  (he  pnrty  nhasB  rtinseiit  was  eo  oblalMi 
Siioh  HQ  notion  R1117  Also  bo  miilnliiliinl/dDring  [Im  liri:-lim<.-  of  ihe  otlKr 
pitrty,  by  the  parent  or  llio  KiuiiiJiiiii  of  the  person  of  tlio  putty,  nlww  iim- 
eeni  W4s  mo  iibUineti,  or  by  any  lelnlive  of  thi'l  pnrty,  who  iins  on  inrerwl 
to  HVoid  Ibe  mitrrlxge.  But  <t  imrHtigc^hKll  not  b-Tiinnulled  ou  tbe  gmillld 
of  foMe  or  durSBj,  if  il  nppe«r»  that,  at  any  time  Ijpfore  tliu  fotnnim* 
Biaat  of  (he  aetion,  iho  pnrttes  thuroto  voluntarily  cohabited  an  huAbund  uid 
v'ife  ;  or  on  the  K"'<'t><l  of  fnind,  if  it  uppenrii  thnt,  at  any  titno  brforc  iM 
uoiuiueiitcineut  Ihervof,  the  pnitius  vuluntarily  coliabiteil  an  lnHbunl  al»l 
U'ifr,  with  It  full  knowi'idge  uf  the  fucii  lauititicutiiig  tba  frnuJ. 

g  1751.  The  court  miisK  upon  the  uppliontiDn  of  the  plninlifF,  nwnrd  tM 
cuitiody  of  ihu  t-liitdren  of  n  nrnn-inge,  which  is  aoDulled  on  Ihc  ground'' 
force,  duress,  ot  ftuuili  tu  tiio  innocent  parenc,  uuleBa  it  ippearit  ihalllM 
Ulti'r  is  unfil,  for  any  rensoti.  En  hiive  the  imiitody  n(  one  or  mure  of  iH 
I'hililren.  in  which  odV«  theconrt  most  fcive  anoh  liireuiioiis  reldtiiis  ibereW  ■ 
a--  the  interest  of  thi:  obild  or  uhildrcn  reqiilrc.  The  judgnlpnl  amy  niike 
proiision  for  die  eiliii:ntioii  nnd  nHiui:enani.-e  of  the  uhildren,  out  uf  ll»  < 
properly  of  the  guilty  piirent 

I,  1752.  An  iiL-tion  to  iinnnl  n  niarringe,  to   the  gnmiiit  Ihat  one  of  ll» 
prtrties  wuf  phyiinilly  int'npnble  of  onleiing  in  the  inurriiige  sbue,  may  I*  ' 
mainLuined  only  by  llio  injured  pnrty,  iigiiinnl;  the  (iiirty  wliiise  inu^ipouily  ^  , 
aiieKed      Sui^li  nti  action  luiiat  be  oonimencod,  beluiB  two  year*  havo *»■ 
pircl  -inee  the  inarringe. 

g  17B3.  In  nn  aullon  brought  an  pceseribed  in  this  acriole,  a  bntt  fli» 
nieiii,  iiiiiiu'lUng  tbe  mnrriuge,  Rhnll  dol  be  rendered  by  livfault,  fur  wiHittf 
nn  ii!ip<^Liitiiiea  or  pleading,  ur  upon  the  Crtul  of  no  irtae,  witbout  proofH, 
Iheliiiis  upon  nhiuh  the  allegation  of  nullity  is  foanil«l.  Anil  lljulto 
liiriilum  or  tynfeailion  of  either  party  to  the  mnrrTagu  is  ii<  ■  '  --"J-' 
uspiM.if:  but  other  smi  ?.  I  a  ctory  evidence  -'  "'—  '—•' ■ 
In  BH'.-ti  nn  action,  except   where  it;  ia   fou 

pliyHk':il  incaput^ity  of  one  of  the  parties  tneieto,  tiie  court  niu:!!,  upon  >» 
tippl:i  ai.ion  "f  either  of  the  parlies,  make  au  order  iiirpi;iiii(f  the  tridlikft. 
lui'y  of  all  the  iasura  of  fmt  1  or  it  tniijr,  of  iiii  own  lUKIiun,  iDnkean  HilM 
dirtictinj5  the  trial,  by  n  jury,  of  one  or  more  IbsIicb  of  fact ;  lor  wl**  t^ 
piM,  the  iiucHtivna  Id  In  tried  must  ba  prepireil  iind  oetiled,  as  pre«riM 
in  Kulion  nine  hundred  and  sovenly  of  this  not. 

g  I7B4.  A  final  judgmeiit,  annitllini;  n  ranrriHge,  rendered  iluriug  IM. 
life-time  of  hnili  the  parties,  ia  cotiduslvc  rTidenci!  of  the  invalidity  uf  M 
mnrriage,  in  every  court,  of  record  or  nii;  uf  record,  in  any  action  orspKii' 
proceeding,  civil  or  crJTiiinaJ.  Such  a  jndgmenl,  rendered  after  ibcdnilll"' 
eilh<ir  party  to  the  marriage,  is  concluBivB  only  as  against  the  purtiee  » l** 
nation,  and  ibiise  cluimiog  under  tltem. 
§  176S.  An  ortlor,  nUowing  n  person  to  niHinlain  an  action,  ns  then™ 
ftiemi  fit  u  jofaiit,  aa  proaci'it>Fd  Va  aekiCMo  ooc  XVinuUid  seven  hnoAld' 


>xA  (i>rty-Iour  u{  this  net,  or  as  Ibn  nexl  friend  of  an  Id[Qt  'or  Iudb 
pnKritwiJ  in  iteaiun  one  iliousand  aavea  huDdrol  and  TortT-eighi  of  thia 
gc<,  01117  ^^  framed  by  the  uourt,  in  its  disiTeuon,  viihoiit  noiiue,  or  apon 
iueIm  111  lai-b  pei'soDS  und  in  .iiji'li  u  iDuimer,  hs  it  deewH  propw.  A  mo-  . 
ItUi  to  viCBte  Ruuh  nn  urdrr  riiu9l  bo  mndo  at  a  tarm  bold  b,v  tbo  judge  wbu 
piinteil  it,  unless  lie  is  deud,  ou[  of  olHcc,  or  unable  lo  hoar  it  l>y  i 
ol  Fif kneaa  or  olberwlge  1  or  unlmn  he  cxprrosly  diiects  it  lu  be  li^ur 
term  held  hy  nnoiher  iudge.  But  uherc  nuch  nu  order  bun  Ijoen  gniuted. 
itctonri,  ii>  nbiub  applicution  tor  linul  judgment  is  mnde.  irmy  disruisii  the 
tonipUint,  if  jusiiee  so  n»|Uired,  (iltboug)),  iu  u  liko  uase,  ilie  pitrty  t<  '  ~ 
nuniage,  il  pbilutiff,  would  be  eiiliiled  to  Judgroent. 

AKTICLE   SECOND. 

AcitUM  ran  i,  DivnitCK, 

Ji™.  IB  whnt  MiM  ncUon  may    be       §  ITW  H«rlil«lionsivhona«lionliro 

1B7.  Aijbmit  ;  moiie  of  Irlul ;  Juilg-  IIDO.  Id.  ;    when   aitioii    bronght  by 

IBS.  Willi!  divortp  dBBtfld,  atihoiiRb  JTBl.  MiirriBgc  afUr  dWorce  for  o 

ningenfe?,  n  husband  or  n  nifc  may  m 
party  to  ttie  marriage,  to  prociiro  n  judg- " 
■Mt,  divorcing  (be  parties  and  dinwtving  Ihti  niamuj;^,  by  reasou  o'    ' 
defendoin'a  odukery; 

1,  Where  bulh  jiartiea  were  residents  of  ibe  Statu,  nbcn  the  oSenre  vos 
mnniiiiied. 
t  Wliere  the  pnrtiea  were  married  within  the  Smte. 

IS.  Wliere  ihe  pljuutiff  was  «  resirltnt  of  the  Stale,  when  Ibe  offence  waa 
■Mnilled,  and  is  n  resident  tberpot,  irhen  ihi'  ai'lion  Is  coivimenoed. 
t.  Wliere  the  offeuue  ivns  coinniilled  niiiiiii  the  Suti',  H..d  Llie  injured 
linjr,  nheu  the  action  is  commeaeed,  Is  a  resident  of  ilic^tHte. 
.  5  1167.  The  answer  of  the  defendnut  iniiy  he  made,  nllhont  Terifyinjj  It, 
lOdFrtbiilanding  the  verlGcalTon  of  the  uomplaint.  If  the  HU!»rer  puts  in 
iRwifae  Hllepution  of  adriltery,  the  court  lOual.  upon  the  applimliou  of 
Mw  pHrty,  or  it  may,  of  its  own  million,  niake  wn  order  dii'eplinB  the  ti" 

KB  jury,  of  that  istno  ;  for  which  purpose,  the  quemiona  to  be  tried  (n 
Weplred  iind  settled,  «a  preauribed  in  section  nine  hundred  nnd  eeve 
it^nia  ace.  If  the  nn»wer  doea  not  pnt  in  insue  the  Hilegalion  of  iidulterv, 
fSr  Ibe  defendant  make*  duliiult  in  appeiiring  or  pleading,  itiu  plaintilT, 
ra  he  is  aulitled  lo  judgmenc,  must  neverlheleiw  suliafai-iority  prove  the 
vM  allegaiions  of  his  i.'umplaiut,  and  also,  by  hi.-i  own  tcViiniony  u 
Wflet,  Ihat  there  la  no  jlldgiuenr-  or  dceree.  in  any  court  of  tlie  Slate  n 
j«t«llt  juHulit^t'ioni  nK^'"^t  him  in  favor  of  the  defendant  far  a  divoro 
n  the  ground  ol  adultery. 
I  $1163.  In  either  of  the  Folloiving  cases,  the  plaintiff  \a  not  entitled  lo  i 
""wee,  although  the  adultery  n  established  : 

li  Where  tlie  oflenee  was  uommilteU  by  the  praeurenicnt  or  with  the  con 
iOMof  ihephitiiiiff. 

k  Where  the  ofleni'e  ehargej  has  been  fnn;iven  hy  ihc  plaintiff.  The 
'''fUllKf'  nuiy  bo  proved,  cllbcr  uffirmnilvel.r,  or  hy  the  vohinlary  L-obabl- 
_lbwF«lM  piirljef,  with  the  knowled^i!  of  the  fnot. 
I  4.  Where  tliPre  has  been  no  eipreKs  forgirenesn,  nml  no  rolunbiff  ] 
itilJttipn  «r  the  parties,  but  the  uoLiu:!  wus  uot  >M;nniu'.Y"a\,'svCwx^^^ 
it*n*T  ^"  ilisco'ery,  bj  lite  ptabliff,  o(  the  oQetuM  i^^TffA. 
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4.  Where  the  plaintiff  ha8  nlso  been  piiltv  of  adalterr,  onder  8uchd^ 
eiiin<tuMcos,  thai  the  Uefundant  would  iiuvc  been  entitled,  if  innocent,  lot 
divori'L". 

§  1759.  Where  the  action  i3  brought  by  the  wife,  the  following  rcgob' 
tioii!>  tipply  to  the  proc-ecdings  : 

1.  The  legitimacy  of  uny  child  of  the  marriage,  burn  or  beg«>ttcn  befm 
the  cotiiinencenicDt  of  the  action,  is  not  affected  by  the  judgment  diaflolTiif 
thi*  niania^^e. 

'1.  The  court  may,  iu  the  iiiinl  judgment  dissolving  the  niarriage,  requiit 
the  dclciidaiit  to  provide  suitably  for  the  education  aitd  maintenance  of  tbs 
childicu  of  the  marria^o,  and  for  the  support  of  the  plaintiff,  aa  jiijdee 
rcquiies,  havinj;  regard  to  the  circumsUmces  of  the  rosi)ecrivo  parties. 

li.  It',  when  final  judgment  is  I'endered,  dii^solving  the  marriage,  tin 
plaiutilf  is  the  owner  of  any  real  property;  or  hus,  in  her  posse^fion.  or 
under  her  control,  any  pergonal  property,  or  thing  in  action,  which  was  Ml 
wiih  hei  by  the  defendant,  or  accjuired  by  her  own  industry,  or  given  to  her 
by  l>equc*5t  or  otherwise;  or  if  she  is  or  may  thereafter  become  entitled  to 
any  property,  by  the  decease  of  a  relative  inteHtato ;  the  defendaut  tiiill 
not  hav'j  any  interest  therein,  absolute  or  contingent,  beforo  or  after  lier 
dcat  h.  ", 

4.  Where  final  judgment  is  rendered,  dissolving  the  mnrriage.  the  plniaC* 
ifi's  inchoate  right  of  dower,  in  any  real  property,  of  which  the  ilefendaii  ^ 
then  is  or  was  theretofore  seized,  is  n«)t  affected  by  the  judgment. 

$^  1760.  Where  the  action  is  brought  by  the  hnsband,  the  following  r^ 

lations  apply  to  the  proceedings: 

1,  T'ie  legitimacy  of  a  ehild,  born  or  Ivegotten  before  the  commission  of 
the  ofTenee  charged,  is  not  affected  by  a  judgment  dissolving  the  maniiige: 
but  tlie  legitimacy  of  any  other  ciiild  of  the  wife  mav  be  determined,  a?  one 
of  tlu;  issues  in  ilio  action.  In  the  absence  of  pi-oof  to  the  ••ontrary.  tl* 
legitiiuat  y  of  all  the  children,  begotten  before  the  commencement  of  the 
ai'tion,  must  l>o  presumed, 

*i.  A  ju«lgment  dissolving  the  marriage  does  not  impair,  or  otherwise 
alTect,  tile  plainiifl'\s  rights  and  interests,  in  and  to  any  real  or  pers^Hul 
pro|ierty,  wliieh  the  defendant  owns  or  possesses,  when  the  juiiguicnli^ 
rendered. 

o.  \\'}iere  judgment  is  rendered  ilissolving  the  n\arriage,  the  defendant  •• 
not  entilN'd  to  dower  in  any  of  the  plaintiff's  re;il  property,  or  to  a  distril»'>- 
five  share  in  his  personal  property. 

55  1761.  Where  a  marriage  is  dissolved,  as  prescribed  in  this  article,  th« 
plaintilV  may  marry  ag;iin,  during  the  lifetime  of  the  defendant  ;  hut  » 
defendant,  adjudged  to  be  guilty  of  adultery,  shall  not  marry  nga'.n,  until 
the  d<':itli  of  the  plaintiff.  IJut  this  section  does  not  prevent  the  remarriage 
of  ih«'  parlies  to  the  action. 

ARTICLE  THIRD. 

.\rTION  FOR  A  SeIWUATION, 

ji  I'AVi    For  wimt  cniisrH  ni'tion  may  be  miscoiKhict. 

m.iiiii.iltiiil.  §  17(J(>.  Supp'Mf,   uiaintenanco.   etc.,  of 

I''":i    M  ;  III  wluil  I  ri^i'O"  M  ifr  jiiid  cluldroii. 

/,/■/    /,'.f/f/; -/r -.  II.  iMm|il  lint.  \Tii7.  .Tw'.uvwvwi    U»r   tiov^unition   may 

///o    th  h  iiil.int  ui.n  -it  up  plaintiff'!*  W  vv\:v^\s.v:v\.. 

'.'  1762.   In    .uh.rid    i be  cases  M»ecU\ed  uv  vW  xw-^v   ^ti^vXoxv.'wv  vjvct 
•n   i>f'  iiiiuiitiinuul,  l»v  u    Inisb.unl  o\    \nu«,  Wo**^*''  ^ 
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lufrriage,  to  procure  a  jad^ent,  sepnniting  the  pnrties  from  bed  and  board, 
forever,  or  fur  a  limited  time,  for  cither  of  the  following  causes : 

1.  The  cr'jel  and  inliumHn  treatment  of  the  plaintiff  bv  tbe  defendant. 

8.  Siicb  conduct,  on  the  part  of  the  defendant  towarda  the  plaintiff,  as 
■ay  render  it  unsafe  and  improper  for  the  forn^r  to  cohabit  with  the 
ktter. 

8.  The  abandonment  of  the  plaintiff  by  the  defendant. 
.  4.  Where  the  wife  ia  plaintiff,  the  neglect  or  refusal  of  the  defendant  to 
provide  for  her. 

§  1763.  Such  an  action  may  be  maintained,  in  either  of  the  following 
eases: 

1.  Where  both  parties  are  residents  of  the  State,  when  the  action  is  com- 
Bienoed. 

2.  Where  the  parties  were  married  within  the  State,  and  the  plaintiff  is  a 
resident  thereof,  when  the  action  is  commenced. 

8.  Wliere  the  parties,  having  been  married  without  the  State,  have  be- 
9ome  residents  of  the  State,  and  have  continued  to  be  residents  thereof  at 
but  one  year;  and  the  plaintiff  is  such  a  resident,  when  the  action  is  com- 
nenced. 

§  1764.  The  complaint  in  such  an  action  must  specify  particularly  the 
lature  and  circumstances  of  the  defendant's  miscondu(*t,  and  must  set 
forth  the  time  and  place  of  each  act  complained  of,  with  reasonable  ccr- 
iainty. 

§  1766.  The  defendant  may  set  up,  in  justification,  the  misconduct  of  the 
plaintiff ;  and  if  that  defence  is  e.'^tablished  to  the  satisfaction  of  tlie  court, 
:he  (Jefendaut  is  entitled  to  judgment. 

§  1766.  Where  the  action  is  brought  by  the  wife,  the  court  may,  in  the 
&nal  judgment  of  separation,  give  such  directions,  as  the  nature  and  cir- 
cumstances of  tlic  case  require.  In  particular,  it  may  compel  the  defendant 
to  provide  suitably  for  the  educniion  and  nuiintcnance  of  the  children  of 
the  marriage,  and  for  the  8L)pi>ort  of  the  plaintiff,  as  justice  rctiuires,  having 
iVRarU  to  the  circumstances  of  the  respective  parties.  And  the  court  may, 
in  snch  an  action,  render  a  judgment,  compelling  the  defendant  to  make 
the  provision  spCvified  in  this  section,  where,  under  the  circumstances  of 
the  ciise,  such  a  judgment  is  proper,  without  rendering  a  judgment  of  sepa- 
ntion. 

§  1767.  Upon  the  joint  application  of  the  parties,  accompanied  with  sat- 
istactory  evidence  of  their  reconciliation,  a  judgment  for  a  separation,  ior- 
«T€r,  or  for  a  limited  period,  rendered  as  prescribed  in  this  article,  may  be 
revoked,  at  any  time,  by  the  court  whfch  rendei-ed  it,  subject  to  such  regu- 
UiioDS  and  restrictions  as  the  court  thinks  fit  to  impose. 

ARTICLE  FOURTH. 

Pbovisioss  applicable  to  Two  or  more  of  the  Actions  specified  in  this 

Title. 

S  MS.  Harried  woman  deemed  a  reel-  §  1772   Support,   maintenance,  etc..  of 

(lent  in  certain  case?.  wife  and   children.    S' qnes- 

ITTO.  Alimony  ;  expence^  of  action  ;  tration. 

and  costs  ;  how  awarded.  1773.  Id.;  when  enfOTCoi\  b"?  v\m\%\v- 

ITTO.  What  is  deemed  a  counterclaim.  moiil  for  coAAtomvV. 

ITTl.  Court  to  ffive  direct ione  na  to  3771.  Rejruljit'um>re>vcc\.Vw;L.^uO^^TC^^^^^ 

custody,  etc.,  of  cbildivn.  by  c\etttii\t. 

§1768.  If  a  mnrriod  womnn    r/woIJs   within    the    Su\U\  nv\-vo\\   ^^^*^    ^''^^- 
aa  action  against  Iwr  imsband,  as  prescribed  in  eUUcv  ot   x>c^^  ^'^^ 
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two  articlcM,  she  is  deemed  a  resident  thereof,  ulthongh  her  husbaiid  reskki 

elsewhere. 

§  1769.  Wlierc  an  action  is  brought,  as  prescribed  in  either  of  the  Itft 
twii  urtii-le:*,  the  court  may,  in   its  UiiMiretion,  during  the  pendency  thereof 
from   time  lo  time,  nut  lie  and  niodity  nn  order  or  ordei'S,  requiiing  the  h» 
band   tu  nav  anv  eum  or  sums  of  monev,  neecs>arv  to  enable  the  wife  tA 
cany  on  oi  defend  the  action,  or  to  provide  suitably  for  the  eduoauon  aid  : 
maintenance  of  tlie  children  of  the  marriage,  or  for  the  support  of  thewif^  j 
havinrr  rej^ard  to  the  cireumstanues  of  the  respective  parties.     The  fimf  ^ 
judgment  in  such  an  action  may  award  costs,  in  favor  of  or  Against  cither  ^ 
pariy,   ami   an   execution    may   be   issued    for   the   collection   thereof,  ti 
in   an  ordinary  catiie ;  or  the  court  may,  in  the  judgment,  or  by  au  order 
made  at  any  time,  direct  the  costs  to  be  paid  out  of  any  property  seqao- 
tered,  or  otherwise  in  the  power  of  the  court. 

i5  1770.  [aru'd  1881.]  Where  an  action  is  brought  by  cither  husband  or 
wife,  as  prescribed  in  either  of  the  last  two  articles,  a  cause  of  actioD 
a<;ainst  the  plaintiff  and  in  favor  of  the  defendant,  arising  under  either  of 
said  articles,  may  be  interposed,  in  connection  with  a  denial  of  the  nuiteritl 
allegation  of  the  complaint,  as  a  counter-claim. 

§  1771.  Where  an  action  is  brought  by  either  husband  or  wife,  as  pre- 
scribed in  either  of  the  last  two  articles,  the  court  must,  except  as  otberv'm 
expres.^^ly  prescribed  in  those  articles,  give,  either  in  the  final  judgment,  or 
by  one  or  more  orders,  made  from  time  to  time,  before  final  judgment,  such 
directions,  as  justice  lequires,  between  the  parties,  for  the  custody,  carcwJ 
education  of  any  of  the  children  of  the  marriage.  Where  the  action  wM 
brought,  aa  prescribed  in  article  third  of  this  title,  the  court  may,  by  order, 
at  any  time  after  final  judgment,  annul,  vary,  or  modify  such  a  direction. 

§  1772.  Where  a  judgment  rendered,  or  an  order  made,  as  prescrii>ed  in 
this  article,  or  in  either  ot  the  last  two  articles,  re(juires  a  husb^md  to  pro- 
vide for  the  education  or  maintenance  of  any  of  the  children  of  a  marriaLfi 
or  for  tin;  .support  of  his  wife,  the  court  may,  in  its  discretion,  also  tliret'^ 
him  to  give  rca.sonal)le  security,  in  such  a  manner,  and  within  such  a  time, 
as  it  thinks  proper,  for  the  paynient,  from  time  to  time,  of  the  ^"DJ* 
of  nifjuey  re<|uire(l  for  that  pu.pose.  If  he  fails  to  give  the  security,  or  to 
make  any  payment  reipiired  by  the  terms  of  such  a  judgment  or  order, 
whether  he  has  or  has  not  given  security  tlierefor;  or  to  pay  any  sum  of 
money  which  he  is  re<jnirc(l  to  pay  by  an  order,  made  as  prescribwl  in  :W.'- 
tion  one  thousand  seven  hundred  and  sixty-nine  of  this  act ;  the  court  R'i»y 
cause  his  personal  property,  and  the  rents  and  profits  of  his  real  pn)ix*rty, 
to  be  scciuestered,  and  may  appoint  a  receiver  thereof.  The  rents  and  prof- 
its, and  other  pri)perty,  so  se(iuesteivd,  may  be,  from  tmie  to  time,  app!ii*<^' 
under  the  direction  of  the  court,  to  the  pa\ment  <»f  any  of  the  suiiH 
of  money  speciiied  in  this  sectio!i,  as  justice  requires. 

§  1773.  Where  the  husband  makes  default  in  paying  any  sum  of  money 

P[)e';ilietl  in  the  la*t    scciion,  a^  rciiuiivd  l)y  the  jud^^ment  or  order  diivctin^ 

tl»e  payment    thereof;  and   it   apjiears  |»n*<tin»ptiv('ly,  to  the   satisfaction  of 

the  court,  that  paynuMit  cannot    be  enforced  l)y  means  of  the  ])r«)ceeiliu!r* 

prescribed   in   the  last  se"ti<»M,  or  by  resort ini:  to  the  .-ecuriry,  if  any,  j^iven 

.7.S    ///{.'/ ei;j  pi'cscribed,  tin*    court    niay,  in    its    discretion,  make  an  tirdof 

rcqinriii^  tlic  /jiis/>and  to  slinw  eause  \h'S>v».^  \\.,  vv\.  a  uww.  \\\\v\  \\v\s:v  Uvorvin 

spori/Ji'/j"  why  he  tilioM   not  be  pvmW\\eA   Vuv  \v\a    \A\\v\vvi  \v>»  \\u\V<i  \\yft \v>n- 

rnont;  uud  liicveupon  proceedings  musl  \h>.  Va\^ou  u.  v^vv:vs\v  Vvvvx,  ^^^  ^'^ 
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icribed  in  title  third  of  chapter  seventeenth  of  this  act.     Such  nn  order  to 
show  cause    may    also    be    matle,   without    any    previous    HMpiest ration, 
'  or  diret^iou  to  give  security,  where  the  court  is  satisfied  that  they  wuuld  be 
ineffectual. 

§  1774.  In  an  action  brought  as  prescnk>ed  in  this  title,  a  final  judgment 
ihall  not  be  rendered  iu  favor  of  the  plaintiff,  upon  the  defendant's  default 
in  appearing  or  pleading,  unless  either  the  smunioiis  and  a  copy  uf  the  coni- 
pUint  were  personally  served  upon  the  defendant ;  or  tlic  copy  of  the  sum- 
mons delivere<i  to  the  defendant,  upon  person<tl  service  of  the  summons,  or 
delivered  to  hiro  without  the  State,  or  publisiied,  pui-suant  to  an  order  for 
that  purpose,  obtained  as  prescribed  in  chapter  fifth  of  this  act,  contains 
the  following  words,  or  words  to  the  same  effect,  legibly  written  or  printed 
vpon  the  face  thereof,  to  wit:  '^  Action  to  aimul  a  marriage  ;'*  "  Action  for 
a  divorce;"  or  "  Action  for  a  separation  ;"  according  to  the  article  of  this 
title,  under  which  the  action  is  brought.  Where  the  summons  is  |>ersonaIly 
served,  but  a  copy  of  the  complaint  is  not  served  therewith  ;  or  where  a 
copy  of  the  summons  and  a  copy  of  the  comj>laint  are  delivered  to  the  de- 
fendant without  the  State,  the  certificate  or  affidavit  proving  service,  must 
aflSrmaiively  state,  in  the  body  thereof,  that  such  an  inscription,  setting 
forth  a  copy  thereof,  was  so  written  or  printed  upon  the  face  of  the  copy 
of  the  summons  delivered  to  the  defendant. 

TITLE  II. 
Adiona  relathig  to  a  corporaUion. 

AmcLB  1.  Action  by  a  corporation,  and  action  agaiu9t  a  corporation,  to  recover 
damages  or  property. 

2.  Jadicial  supervit<ioQ  of  a  corporatioD,  bnd  of  the  officers  and  mcml)er8 
thereof. 

8.  Actions  to  procure  the  disJffolution  of  a  corporation,  and  actions  to 
enforce  the  individnai  liMl)ility  of  the  officers  or  members  of  a  cor- 
poration, with  or  without  a  dissohuion  thereof. 

4.  Action  by  the  people  to  anaul  a  corporation. 

5.  Provisions  applicable  to  two  or  more  of  tlio  actions  spec  ified  in  this 

title. 

ARTICLE  FIRST 

Action  by  a  Corporation,  and  Action  against  a  Corporation,  to  recover 

Damages  or  Property. 

S 1775.  Complaint    in     actions    by    or       $  1778.  Action    against   a    corporation 
against  corporations.  upon  a  now,  etc. 

1776.  When  proof  of  corporate  exist-  1779.  When  foreign  corporation  may 

ence  unnecessary.  nue. 

1777.  Misnomer,  when  waived.  1780.  When  foreign  corporation  may 

be  sued. 

§  1775.  In  an  action  brought  by  or  against  a  corporation,  the  complaint 
must  aver  that  the  plaintiff,  or  the  defendant,  as  the  case  may  be,  is  a  cor- 
poration ;  must  state  whether  it  is  a  domestic  corporation  or  a  foreign 
coiporation  ;  and,  if  the  latter,  the  state,  country,  or  government,  by  or 
under  who.<<e  laws  it  was  created.  Uut  the  plaintilf  need  not  set  lortli,  or 
specially  refer  to,  any  act  or  proceeding,  by  or  under  which  the  corporation 
was  created. 

§  1776.  In  an  action,  brought  by  or  against  a  corporal\ow,  VW  yXKwvXa^ 
need  not  prove,  upon  tbe  trinl,  the  existence  of  the  covpoi-AV\o\\,  \u\\^i>?^^a  nX\«^   . 
aaswrer  is  venjSed,  and  contnins  nn  affii/native  allog-.wiou  V\\a1  \\\e  v\\\w\\^, 
or  tbe  defendant,  as  tbe  case  may  be,  is  not  a  corporauou. 

§1777.  la  Ma  actha  or  special  proceeding,  brought  by  oy  u^am^V.  ^  w 
2J 
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porntinn.  the  (iofcndant  ir  deemed  to  have  waived  any  mistake  in  the  fttt» 
inm:  of  thr  coriwrate  nsimt>,  unices  tiio  misnomer  is  pleaded  iu  the  answer, 
or  other  pleading  in  the  defendaut^H  behalf. 

§  1778.  Ill  ail  action  against  a  forcij];n  or  domestic  corporation,  to 
recover  <lama<^os  for  the  non-payment  of  a  promissory  note,  or  other  eti- 
dcnce  of  dtbt,  for  the  itbi>olut<>  payment  of  money,  upon  demand,  or  at  i 
particr.hir  time,  an  order,  extending  the  time  to  answer  or  demur,  shall  not 
he  piasited.  except  by  the  court,  upon  notice  to  the  plaiutififs  attonzer. 
In  siK-h  an  action,  unle»!S  the  defendant  serves,  with  a  copy  of  his  aniswer 
or  dcnmncr,  a  copy  of  an  order  of  a  judge,  directing  that  the  itisues  pro* 
sent.<-<l  by  the  pleadings  l>e  tried,  the  plaintitf  may  take  judgment,  as  in  cue 
of  defiult  in  pleading,  at  the  expiration  of  twenty  days  after  service  of  i 
copy  of  the  complaint,  either  personally  with  the  summons,  or  upon  the 
dofehdant's  attorney,  pursuant  to  his  demand  therefor:  or. if  the  ser^'it-eof 
tlie  siunmons  was  otherwise  than  personal,  at  the  expiratiou  of  twenty  daTS 
after  the  service  is  complete. 

§  1779.  An  action  may  be  maintained  by  a  fou\gn  corporation,  in  like 
mannci-,  :  nd  subject  to  the  same  reg'ilations,  as  whe  e  the  action  is  broii^t 
by  a  domestic  corporation,  except  as  otherwise  spccwlly  prescribed  by  law, 
Hut  a  forei«^n  corporation  cannot  maintain  an  .  ?iion,  founded  u|>on  an  art, 
or  upon  .1  lial)ility  or  obliga  ion,  exjM'ess  or  imp.icHil,  arising  out  of,  orraade 
and  entered  into  in  couj?ideration  of,  an  act,  which  the  laws  of  the  State 
forbid  a  corporation  or  association  of  individuals  to  do.  without  express 
snithoiity  of  law.  This  section  does  not  aflfect  the  validity  of  a  meeting  of 
tlie  stockholders  or  directors  of  a  foreign  corponition.  held  within  thcSUte, 
uIrmc  such  a  ineeting  is  authorized  by  the  luws  of  the  state,  country,  or 
govornnicnt.  by  or  under  which  the  corporation  is  created;  or  of  an  art. 
done  at  such  a  meeting,  which  is  not  in  conflict  with  the  same  laws,  or  llie 
laws  of  the  State. 

^  1780.  An  action  against  a  foreign  corporation  may  l>e  maintained  by 
a  resident  of  the  State,  or  by  a  domestic  coiporation,  for  any  cause  of 
action.  An  action  against  a  foreign  coijmration  may  be  maintained  by 
auot:i<r  foreign  corporation,  or  by  a  non-rosident,  in  one  of  the  followiug 
case.'  only  : 

1.  Wlicre  the  action  is  brought  to  recover  damages  for  the  breach  of « 
contract,  made  within  the  State,  or  relating  to  property  situated  within  the 
State,  at  the  lime  <)f  the  making  thereof. 

2,  Where  it  is  bnmght  to  recover  real  property  situate<l  within  the  Stale, 
or  a  cliattel,  which  is  replevied  within  the  State. 

Jv  Where  the  cause  of  action  arose  within  tlie  State,  except  where  the 
object  of  the  action  is  to  affect  the  title  to  real  property  situated  without 
the  State. 

ARTICLE  SECOND. 
JrniCTAL  Sri»EKVisiox  of  a  (^oniM)RATioN.  AND  OK  TiiK  Okficers  and  Mm- 

HKUS     T1IK15KOK. 

§  i;81.  Action   H^ninvt    dircctorH.   etc.,        §  irs\>.  liy  whom  action  to  Imj  broacbt. 
of  a  corporation   for  ini>c()n-  ITH;}.  Tiiis  ariiclc,  how  con^t^ut•cL 

duct. 

§1761,  An   iiit'iou   may   be  nv.nntu\\\oi\  wyLAms^v  w\q  w   u\ore  trustees, 
t//r/'(fur.<.  ninnufsors,  (U-   other  oflicevs   id"    ;\   co\vuy\v\u\\\.  vv>  v\v^\;\\\<i  w '^\\"^- 
'iJr/i/  for  tJn>  l(, How  inn  r)ijij.<»MS,  or  so  wwuAa  \W\ev>\    \vs  \\\^  v:v\"ev^  vcvxyCwv-j-'. 
J.    CowpeWniT  tlw  Seluiuhiuir:   to  uccouul  Vov  vWu- v>«vv:\«\  v:cixxvi>iv:\.\vvC« 
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iMDaf^ement  and  di^podition  of  the  funds  ond  property,  eomrDittcd  to  their 
durpe. 

2.  Compelling;  them  to  pny  to  the  coi'iMjnition,  which  they  reprosent,  or 
to  its  freditors,  any  money,  and  ihe  valtic  of  any  property,  which  they  have 
•(.•quired  to  themitelves,  or  transferred  to  others,  or  lost,  or  wasted,  by  a 
Tiulation  of  their  duties. 

3.  Suspending  a  defendant  from  exercising  his  oflBce,  where  it  appears 
that  I)e  has  abused  his  trust. 

4.  Removing  a  defendant  from  his  office,  u|)on  proof  or  conviction  of 
iBi{tvonduct,  and  directing  a  new  election  to  be  held  by  the  body  or  board, 
dalj  authorized  to  hold  the  same,  in  order  to  supply  the  vacancy  created  by 
the  removal ;  or,  where  there  is  no  such  body  or  board,  or  where  all  the 
members  thereof  arc  removed,  directing  the  removal  to  be  reported  to  the 
governor,  who  may,  with  the  advice  and  couHent  of  the  senate,  fill  the 
vacancies. 

5.  Setting  aside  an  alienation  of  property,  made  by  one  or  more  trustees, 
directors,  managers,  or  other  officers  of  a  corporation,  contrary  to  a  provi- 
sion of  law,  or  for  a  purpose  foreign  to  the  lawful  business  and  objects  of 
the  corporation,  where  Uie  alienee  knew  the  purpose  of  the  alienation. 

6.  Restraining  and  preventing  such  an  alienation,  where  it  is  threatened, 
or  where  there  is  good  reason  to  apprehend  that  it  will  be  made. 

§  1782.  An  action  may  be  brought,  as  presciibed  in  the  last  section,  bj 
the  attorney-general  in  behalf  of  the  people  of  the  State;  or,  except  where 
the  action  is  brought  for  the  purpose  speiitied  in  subdivision  third  or  fourth 
of  that  section,  by  a  creditor  of  the  corporation,  or  by  a  trustee,  director, 
manager,  or  other  officer  of  the  corporation,  having  a  general  superiuteud- 
eoce  of  its  concerns. 

§  1783.  This  article  does  not  divest  or  impair  any  visitorial  power  over 
a  corporation,  which  is  vested  by  statute  in  a  corporate  body,  or  a  public 
officer. 

ARTICLE  THIRD. 

Actions  to  procurk  thr  Dissolution  of  a  Corporation,  and  Actions  to 

XNFORCE    the  INDIVIDUAL    LIABILITY  OF    THK  OFFICERS    OK    MkMUKKS  OF   A 

Corporation,  with  or  without  a  Dissolution  thereof. 

$1784.  Action  by  jnd^rment  creditor  for       $  1790.  Makinjr  stockholders,  etc.,  per- 
Bcqueetration.  etc.  tie«i. ' 

1785.  Action  to  distiolvc  a   corpora-  1791.  When  separate  action  may  be 

tion.  brought  ai;aiu()t  them. 

1786.  Id.;  Dy  whom  to  be  bronght.  1792.  Proceedings  in  either  action. 
17d7.  Temporary  injunction.  1793.  Judgment ;  proptM  ty   of  corpo- 
17S8.  Bnceiver    may    be    appointed.  ration  to  be  distributed. 

Permanent  and  temporary  re>  1794.  Id.;   t>tcK:k   $ub8criptiont<  to  be 
ceiver.    Powertf,  etc.,  of  tern-  recovered, 

pornry  receiver.  1795.  Id.;  as  Jo  lialjiliticp  of  directors 
J7B9.  Aadirional   powers   and   duties  and  Ptockholders, 

may  l)c*  conferred  apon  tern-  1790.  Effect  of  tiiife:  article  limited. 
porary  receiver. 

§  1784.  Where  final  judgment  for  a  ?tim  of  money  has  been   roiidored 
a^iuat  a  corporation  created  by  or  under  the  laws  of  tiie  State,  and  an  exe- 
CQtion,  issued  thereupon  to  the  sheriff  of  the  county,  where  the  corporation 
traDsacts  its  general  business,  or  where  its  principal  offtcc  \*  Xov^v^v^^Vw^ 
been  returned  -whdHiy  or  partly  unfuiti^ficd,  the  jud^nicnt  CTcd\Xw  \^«lN  \w«\w- 
Wa  sa  action  to  procure  a  judgment,  sequestrating  X\\^  pvav^vtNj  ol  \)tv^ 
(v/poratioD,  and  providing  for  a  (iistribii Mon    thereof,  v\s  \>Ye^cT\V>c«\\\\  ^ftc 
ioa  one  tboasand  seven  hundred  ami  ninetv-thiet'  oV  th\A  ao\. 
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^  1785.  Ill  either  of  the  followin*;  cases,  an  action  to  procure  a  judginait, 
(li»<>lvii)^  :i  corpuratioii,  crcuLi'il  by  or  under  the  laws  of  the  State,  tod 
fort'eitiui;  itsi'or|)(>ra(e  ri;;hts,  privileges,  tiud  franchises,  may  be  inaiutaincd, 
us  ijrosciib<'(l  ill  lh«;  iu*xt  section  : 

1.  Wliero  the  oor[>oration  lias  remained  insolvent  for  at  least  one  yeiir. 

2.  WluMo  it  has  nef^Un'ted  or  refused,  for  at  least  one  your,  to  pay  and 
disirhariie  its  notes  or  other  evidences  of  debt. 

S.  Whore  it  has  suspended  its  ordinary  uud  lawful  busincsa  for  at  kut 
one  Year. 

4.  If  it  has  l)ankin<;  powers,  or  power  to  make  loans  on  pledges  or  de- 
posits, or  to  make  insurances,  where  it  becoines  insolvent  or  unable  to  pay 
its  debts,  or  has  violated  any  provision  of  the  act,  by  or  under  which  it  val 
incorporated,  or  of  any  other  act  binding  upon  it. 

^  1786.  An  action  specifie<l  in  the  last  section  maybe  maintained  by  tlw 
attornoy-i^eneral  in  the  name  and  in  behalf  of  the  people;  and  whenerera 
cn.MJitor  oi'  stockholder  of  any  corporation  submits  to  the  attorney-general 
a  writien  statement  of  facts,  verified  by  oath,  showing  grounds  for  an  action 
under  the  provisions  of  the  last  section,  and  the  attorney- general  omits,  for 
sixtv  (lavs  after  this  submission,  to  commence  an  action  spiHiified  in  the  l»l 
section,  then,  and  not  otherwise,  such  creditor  or  stockholder  may  apply  to 
the  proper  court  for  leave  to  comments  such  an  action,  And  on  obtaiDiof 
leave  mav  maintain  the  same  uccordinsly. 
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§  1787.  In  an  action,  -hroueht  as  prescribed  in  this  article,  the  coort 
may,  upon  proof  of  the  facts  authorizing  the  action  to  l)e  maintainetl,  grant 
an  injunction  onler,  restraining  the  corporation,  and  its  trustees,  directors, 
managers,  and  other  officers,  from  collecting  or  receiving  any  debt  or 
demand,  and  from  payini^  out,  or  in  any  way  transferring  or  deliveriii};,  to 
any  person,  any  money,  property,  or  effects  of  the  corporatitm,  during  tho 
pendency  of  the  action;  except  by  expi^ess  |)ermiitsion  of  the  eouil 
Where  the  action  is  brouf^ht  to  procure  the  dissolution  of  tlio  corponiti'.fli, 
tlie  injunction  may  also  restrain  the  cor|)oration,  and  its  trustees,  dinx-tors, 
manaijjers,  and  other  officers,  from  exerc'sing  any  of  its  corj)orate  nj;ht!«, 
privilcfics  or  franchises,  during  the  pendency  of  the  action  ;  except  by  ei- 
press  pei'inission  of  the  court.  The  provisions  of  title  second  of  cliapter 
seventh  of  this  act,  relutin*;  to  the  crantinjr,  vacating,  or  modifying  of  an 
injunction  order,  apply  to  an  injunction  order,  granted  as  pi-escribed  in  thi* 
section  ;  excc'pt  tliat  it  can  be  granted  only  by  the  court. 

^  1788.  {am\l  1882.]     In  such  an  action,  the  court  may  also,   Ht  ant 
stage  theieo!',  appoint  <me  or  more  receivers  of  the  property  of  the  corpon- 
tion.     A   receiver,  so  af)pointed,  before  final  judgment  is  n  teinponry  re- 
ceiver, until  final  judgment  is  enten?d.      A  temporary  ixs'civer  has  |>owerto 
colhKt  and  receivt*  tiiedeV>ts,  demands,  and  other  i)rop<M-ty  of  the  corponitiuii; 
to  preserve   the  ])i'0perty,  and   the  ))roceeds  of  the  det)ts  and  demand*  c**'' 
!(»cted  ;  to  sell  or  otiiorsvise  dispose  of  the  property  as  direcied  by  the  court; 
to  (•olle<t,  receive  and  preserve  the  proceeds  thereof;  and  to  maintain  any 
action  or  special  proceeding,  for  either  of  those  purposes.      He  must  qualify 
as  prescribed  by  law  for  the  (jualilication  of  a  permanent  receiver.     Unlesi 
additional   powers  are  specially  conferred   upon   him,  as  pn>scril>ed  in  the 
next  section  a  temporary  receiver  has  <uily  the  powers  specitied  in  this  s«v 
tion,  and    iliose  wliicii   are  incidental   to    tiie  exercise   thereof.      A   Pt'i'civer 
/i/t/tointed  Itv  or  /nirsuant  to  a  lina\  puV\ime\\\  \\\  vW  vvv\W\,  w  OLUnuponiry 
ivcc/irr,  wlw  is  continued  bv  the  \\ua\  vvvV^uviw ,  x-^  w  Vvvava\\v>w\.  x*i>«\x« 
'ffjcf  h;tf  nil  tlwposvcvH  andimlhoriiy  ^^)u1^vy^A,  vvxxv\  \*  *vCv>v^v  v^  ^>\  v> 
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daties  and  litibililies  imposvd  upon  a  receiver  appointed  upon  the  vohuitnry 
liuolatioD  of  »  corporaLiou. 

§  1789.  A  temporary  receiver,  appoiiKed  an  prfscrihed  in  the  last  sec- 
lion,  id,  in  ull  respects,  subject  tu  tlie  control  of  the  court.  In  mJdition  to 
liie  powers  conferred  upon  him,  by  the  provisions  of  the  last  section,  tiie 
xmrt  lUiiy,  by  the  order  or  interlocutory  jiidi^uicnt  appointin*;  iiiiu,  or  bv  an 
Miler  subsequently  made  in  the  action,  or  by  the  tinai  jmti^ineut,  confer  ii]N)n 
lim  the  powers  and  authority,  and  subject  him  to  the  duties  and  l)al>ilities, 
)f  a  permanent  receiver,  or  so  much  thereof  as  it  thinks  proper;  except 
iiai  he  shall  not  make  any  distribution  among  the  creditors  or  stockholders, 
jefore  final  judgment,  unless  he  is  siiecialiy  directed  ko  to  do  by  the  court. 

§  1790.  Where  the  action  is  brought  by  a  creditor  of  a  corporation,  and 
■be  stockholders,  directors,  trustees,  or  other  officers,  or  any  of  them,  are 
nade  liable  by  law,  iu  auy  event  or  contingency,  for  the  payment  of  his 
iebt.  the  persons,  so  made  liable,  may  be  made  parties  defendant,  by  the 
mginalor  by  a  supplemental  complaint;  and  their  liability  maiy  be  declared 
uui  enforced  by  the  judgment  iu  the  action. 

$1791.  Where  the  stockholders,  directors,  trustees,  or  other  officers  of 
I  corpora tion,  who  are  made  liable,  in  any  event  or  contingency,  lor  the 
Mnnent  of  a  debt,  are  not  made  parties  defendant,  as  prescriL>ed  in  the  last 
Kction,  the  plaintiff  in  the  action  may  ma  ntjiin  a  sepairate  action  against 
ihetD,  to  procure  a  judgment,  declaring,  apportioning  and  enforcing  their 
liability. 

§  1792.  Iq  an  action,  brought  as  prescribed  in  either  of  the  liLSt  two  sec- 
tions, the  court  must,  when  it  is  necessary,  cause  an  account  to  be  taken  of 
the  property  and  of  the  debts  of  the  corporation,  and  thereupon  the 
defeudants'  liability  must  be  apportioned  accordingly  ;  but,  if  it  affirmatively 
appears,  that  the  corporation  is  insolvent,  and  has  no  property  to  satisfy  its 
cieditors,  the  court  may,  without  ttiking  such  an  aiccoiint,  ascertain  ami  de- 
termine the  amount  of  each  defendant's  liability,  and  enforce  the  same 
Jiccordingly. 

§  1793.  A  final  judgment  in  an  action,  brought  against  a  corporation, 
M  prescribed  in  this  article,  either  separately  or  in  conjuncti<m  with  its 
stockholders,  dii'ectors,  trustees,  or  other  officers,  must  provide  for  a  just 
wd  fair  distribution  of  the  property  of  the  corporation,  and  of  the  i)rOv-eeds 
tbereof,  among  its  fair  and  honest  creditors,  in  the  order  and  in  the  pro- 
portions prescribed  by  law,  iu  case  of  the  vohmtary  dissolution  of  a 
<DrporAtion. 

§1794.  Where  the  stoc^kholders  of  the  corporation  are  parties  to  the 
action,  if  the  property  of  the  corporation  is  not  sufficient  to  discharge  its 
<lebt«,  the  interlocutory  or  fiivd  judgment,  as  the  case  re(|uires,  must,  adjudge 
^teach  stockholder  pay  into  court  the  amoimt  due  and  remaining  unpaid, 
oil  the  shares  of  stock  held  by  him,  or  so  much  thereof  iis  is  necessary  to 
satisfy  the  debts  of  the  corporation. 

§  1796.  If  it  appears,  that  the  property  of  the  corporation,  and  the  sums 
coliected  or  collectible  from  the  stockholders,  upon  their  stock  sul)sc-rip- 
^ons,  are  or  will   be  insufficient   to   pay  the  debts  of   the   corporation, 
tbe  court  must  ascertain  the  several  sums,  for  which  the  dlveclov^,  uw^w.^^^, 
Mother  officers,  or  the  fitoak holders  of  the  corporation,  be\\\";;  vAvVxe*  Vv^  v\\^ 
itt'wn,  areUabh;  and  must  ndjudge  that  the  same  be  pvwd  \u\o  ev^vwVA^^^^- 
Rp/ied,  in  auch  profwrtions  and  in  such  order   as   iuslice  ve(\vi'vYvia,  Vo  \>cv^ 
namt  of  ihe  dtbta  of  the  corpora  Hon. 
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§  1796.  This  article  does  not  repeal  or  afTeotany  special  proTision  of  i: 

law,  pivst'iiliing  iliat  a  piiriicultir  kind  of  corpordtion  slitil!  cense  toexist, or  :t 
Hliall  l)o  ilissolved,  in  a  case  or  in^  nmnner,  not  prescribed  in  this  ariicie; 
or  any   special   provision  of  law,  pix'scribing  tlie  mode  of  enforcing  tlM   , 
liability  of  the  stockliolders  of  ii  purticulur  kind  of  corporation. 

ARTICLE  FOURJH 

Action  bv  the  Pkoplk  to  annul  a  Corporation. 

i  1797.  Action      by      attoniey-gentTal,  §  1801.  Judgment. 

wlicii  le*?it>latiire  directs.  laoi.  Injunction  may  issue. 

17W.  Id.;  hy  leave  ol  court.  1803.  Copy  of  judgment-roll  to  be  Wed 

17'.ii).  Jx'avc  ;  when  and  how  granted.  ana  pubiit»bcd. 
1800.  Action  triable  by  a  jury. 

g  1797.  The  attorney-general,  whenever  he  is  so  dii-ected  by  the  legisli- 
tnrc,  must  bring  an  action  against  a  corporation  created  by  or  under  the 
laws  of  the  State,  to  procure  a  judgment,  vacating  or  annulling  the  act  of  : 
incorporation,  or  any  act  renewing  the  corporation,  or  cH>ntinuing  its  corpo> 
rate  existence,  upon  the  ground  that  the  act  was  procured  upon  a  fraudalnt 
suggestion,  or  the  concealment  of  a  material  fact,  made  by  or  with  thM 
knowledge  and  cimsent  of  any  of  the  persons  incorporated. 

§  1798.  Upon  leave  being  granted,  as  prescribed  in  the  next  sectioD, 
the  attorney  general  may  bring  an  action  against  a  corporation  cieated  bT 
or  under  the  laws  of  the  State,  to  procure  a  judgment,  vacating  the  chartei 
or  iinnulling  the  existence  of  the  corporation,  upon  the  ground  that  it  1»U| 
either 

1.  Offended  against  any  provision  of  an  act,  by  or  under  which  it  wM 
created,  altered,  or  renewed,  or  an  act  amending  the  t^ame,  and  applicable  to 
the  corporation  ;  or, 

"2.  Vioiaied  any  provision  of  law,  whereby  it  has  forfeited  its  charter,  or 
become  liable  to  be  dissolved,  by  the  abuse  of  its  powers  ;  or, 

8.  Foileited  itn  privileges  or  franchises,  by  a  failure  to  exercise  its 
powers ;  or, 

4.  Done  or  omitted  any  act,  which  amionnts  to  a  surrender  of  its  corporaW 
rights,  privileges,  and  franchises;  or, 

5.  Kxercised  a  privilege  oi  franchise,  not  conferred  upon  it  by  law. 

§  1799.  Before  granting  leave,  the  court  may,  in  its  discretion,  requiw 
such  previous  notice  of  the  application  as  it  thinks  proper,  to  be  given  to 
llie  corporation,  or  any  officer  thereof,  and  may  hear  the  corporation  iu  op- 
position thereto. 

5^  1800.  An  action,  brought  as  prescribed  in  this  article,  is  triable,  of 
course  and  of  ri^ht,  by  a  .jury,  as  if  it  was  an  action  spei'ilied  in  sectioi 
nine  hundred  and  sixty-eight  of  this  act,  and  without  procuring  an  order,  •* 
pre.scribed  in  section  nine  hundred  and  seventy  of  this  act 

>?  1801.   Where  any  of  the    matters,  specified    in    section    one  thousand 
seven  hundred  ;ind  ninety-seven  or  section  one  thousand  seven  hundred  and 
ninety-eight  of  this  act,  are  establishtMj  in  an  action,  bi'ought  as  pi-escribed 
in  either  of  those  sections,  the  court    may  render  final  Judgment    thit   tho 
eorporation,  and  each  officer  thereof,  be  perpetually  enjoined    ji-om   exerci** 
I'/j/r /i/}\' of  it.-^  coip')rale   rights,  pr\v\le<xes,  and    franchise*;;  and   tlnil   it  bf 
dissolved.      Tlir  jmltriuvnt    mu.-t   vv\-o   vvvaVV   \ov  \W  wVVvSvwwwvaw  v>1  a.  r«- 
'Y'/iv'/;  rho  tuku]'i'  of  an  ac(  oimt,  imd  \\\e  vV\s\v\\>v\uo\\  vA  \W  vtv^\wws  <A^ 
corponitinn,  mumvr  its  cnMlitors  i\nd  stwUX^oVVv^v*,  wsv  nvXxw  >x  .^c.v\^x*«mw.^ 
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Ifsnolred  upon  its  voluntnry  applioalion,  as   prescribed   in  chapter  seveu- 
i«enth  of  tliis  Het. 

Ji  1802.  In  an  uc-tion,  brought  as  prcsoriLH>(l  in  thisi  article,  an  injunction 
erniay  l>e  granted,  at  any  stage  of  tlie  action,  restraining  ilie  corpoia- 
tion,  and  any  or  all  of  its  direi.'toi'S,  trustees,  and  other  oHiccrs,  from  excr- 
trwing  any  of  its  cor])ornto  rights,  privileges,  or  franchises;  or  from  cxer- 
C^ing  certain  of  its  cor|H»nite  rights,  privileges,  or  franchises,  spcciiicti  in 
the  injunction  order;  or  from  exercising  any  francliise,  lihcrty,  or  privilcgp, 
or  tninsHcting  any  business,  not  allowtHl  bylaw.  Sucli  an  iiijioicTion  is 
deemed  one  of  those  siKH.'itieil  in  section  six  iiundrod  and  three  ol  this  act, 
Eind  all  the  provisions  of  tilU*  second  of  chapter  .seventh  of  this  act,  applic- 
E^Ie  to  an  injunction  specitied  in  that  section,  apply  to  an  injunctio))  granted 
OS  prescril)ed  in  this  section,  except  ^Init  it  can  be  granted  only  by  the  court. 

§  1803.  Where  final  judgment  is  rendered  ag:nn»»t  a  corpiiration,  in  an 
BcCion,  brought  as  prescribed  in  this  artii'le,  the  attornev-goneral  must  CJiuse 
a  copy  of  the  judgment-roll  to  be  forthwith  tiled  in  tin'  otfioe  of  »hc  secretary 
Df  Slate;  who  must  cause  a  notice  of  the  substance  and  ett'ect  ot  the  judg- 
tnent,  to  he  published,  for  four  weeks,  in  the  newspaper  printed  at  Albany, 
In  which  legjil  notices  are  requinKl  to  \>e  published,  and  also  in  a  ne Asp:iper 
printed  in  the  county,  wherein  the  principal  place  of  business  of  the  corpo- 
ration was  located. 

ARTICLE  FIFTH. 

PwrWIOSS  APPLICABLX   TO  TwO  OR    MORE  OF   THK  ACTIONS  SPKCIFIED  IN   intS 

TiTLK. 

f  180L  Certain    corporations    excepted       $  1809.  neqnieit«»s  of  injunction  aarainist 

from  certain  articieu  of  this  corptmifioin*  in  eertaui  cmm'^. 

title.  1810.  Id.;  nf  order  a pponitiug  receiver 

1805.  Ofllcers  an«l  agents  may  tc  com-  in  certain  vii<l'i*. 

pelled  to  testify.  1811.  Id.:  of  jiuluial  KaM)onsion  or  ^^ 

l&OS.  Injanction  fitjtyiiiy^   actions    by  nioval  f>r  un  otHcer. 

creditors,  181*^.  Appiicutiou    of    the    Ja.«t   three 

1S07.  Creditors  may  be  bronght  in.  srcf  ion-. 

IdtM.  When     attorney-geueral     must  1813.  In  arcioii  aij^ainst  Ptockholdern. 

tiring  action.  miHiioaier,  etc..  not  aviiila()le. 

§1804.  Articles  second,  third,  and  fourth  of  this  title  do  not  apply  to 
•n  incor|)orated  library  society  ;  to  a  i-elipjious  corporation  ;  to  a  select 
^'bool  or  acadenay,  incorporated  by  the  regents  of  tlio  university,  or  bv  an 
sictof  the  legislature  ;  or  to  a  municipal  or  other  political  corporation,  cre- 
^UhI  by  the  consLitutiou,  or  by  or  under  the  laws  of  the  State. 

^1805.  In  an  action,  brought  as  prescribed  in  article  second,  thini,  or 
fourth  of  this  title,  ft  stockholder,  oflicer,  alienee,  oi-  agent  of  a  corporation, 
b)  Dot  excused  from  answering  q  question,  relating  to  the  nianagetnent  of 
the  corporation,  or  the  transfer  or  disposition  of  its  propeny,  on  the  «rr()und 
^><it  his  answer  may  exiMwe  tlie  corporation  to  a  forfeiture  of  any  of  its 
«)T)oratG  rights,  or  will  tend  to  convict  him  of  a  criminal  ott'cnce,  or  to  sub- 
j«rt  him  to  n  penalty  or  forfeiture.  But  his  testimony  shall  not  be  used,  as 
evidence  against  him,  in  a  criminal  action  or  special  proceeding. 

8  1806.  Id  such  an  action,  the  court  may,  in  its  disiMction.  on  tlie  appli- 
cilion  of  either  party,  at  any  stage  of  the  action,  tiefore  or  after  linal  jud*^- 
"Hrutjand  with  or  without  securify,  grant  au  injunclitm  ovdviv,  veAv.vuuw?^ 
tbe  creditors  of  the  corporation  from  bvin<^U\<i;  actions  vv<!;vv\\\>\.  v\\o  v\vi\o\\vV 
'Btif,  or  anr  of  them,  for  the  recovorv  ol'  a  sunt  oT  inone\ ,  ov   ivrnw  v.vVwv^ 
fBr farther proceedwfTs  in  such  uctions,  tlieieiofcie  conuuc-uccd.     ^v\v:\\  vvv> 
Vm.fjonh:iS  tiw  same  effect,  hiuI^  cxcopt  n.^  t)tluM'wise  oxvvo>s\n  ^YO^cv\\>vi 
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in  this  section,  is  subject  to  the  same  proTisioos  of  law,  as  if  each 
uixHi  whom  it  is  served,  was  iiaiiied  'therein,  and  was  a  party  to  thti 

ill  wliicli  It  i8  gianicl. 

g  1807.  Ill  Huch  an  action,  the  court  may,  at  any  stage  of  thei 
before  or  after  final  judgment,  make  an  order,  requiring  all  the  creditMii 
the  corporation  to  exhibit  and  prove  tlieir  claims,  and  thereby  make  ' 
selves  parties  to  the  action,  in  such  a  manner,  and  witliia  such  a  rest 
time,  not  less  than  six  mouths  from  the  first  publication  of  notice  olT 
order,  a.s  tlie  court  directs  ;  and  that  the  creditors,  who  make  default  m 
doing,  shall  be  precluded  from  all  benefit  of  the  judgment,  and  {tarn 
distribution  which  may  be  made  thereunder.     Notice  of  the  arOm  murt ' 
given,  by  publication,  in  such  newspapers  and  for  such  a  length  of  tine^i 

the  court  directs. 

* 

§  1808.  Where  the  attorney-general  has  good  reason  to  believe,  thtti 
action  can  be  maintained  in  beiialf  of  the  people  of  the  State,  as 
in  article  second,  tiiird,  or  fourth  of  this  title,  except  section  one 
seveu  hundred  aud  ninety-seven  of  this  act,  he  must  bring  an  action 
inglj,  or  apply  to  a  competent  court  for  leave  to  bring  an  action,  ss  tbo-ci 
requires  ;  if,  in  his  opinion,  the  public  interests  require  that  un  actkMi 
be  brouglit.     In  a  case  where  the  action  can  be  bro'ught  only  by  the  ■! 
ney -general   in  behalf  of  the  people,  if  a  creditor,  stockholder,  director,^/ 
trustee  of  the  corporation,  applies  to  the  attorney-general  for  that  poi 
and  furnishes  the  security  required  by  law,  the  attorney-general  must 
the  action,  or  apply  for  leave  to  bring  it,  if  lie  has  good  xeason  to 
that  it  can  be  maintained.     Where  such  an  application  is  made,  sectioD 
thousand  nine  hundred  and  eighty-six  of  this  act  applies  thereto,  aud  tolN 
action  brought  in  pursuance  thereof. 

§1809.  An  injunction  order  suspending  the  general  and  ordinary  bau*' 
ness  of  a  corporation,  or  of  a  joint-stock  association,  consisting  of  sevtMior 
more  persons,  or  suspending  from  office,  or  I'estniining  from  the  pcrfortH 
ance  of  his  duties,  a  trustee,  diiector,  orotlier  officer  thereof,  can  be  gniat«d 
only  by  the  court,  upon  notice  of  the  application  therefor,  to  the  profwr 
officer  of  the  corporation  or  association,  or  to  the  trustee,  director,  or  oiIh* 
officer  enjoined.  If  such  an  injunction  order  is  uu%de,  otherwise  tbtDtf 
prescribed  in  this  section,  it  is  void. 

§  1810.  A  receiver  of  the  property  of  a  corporation  can  be  nppointrf 
only  by  the  court,  and  in  one  of  the  following  cases: 

1.  An  action,  brought  as  prescribed  in  article  second,  third,  or  fourth  of 
this  title. 

2.  All  action  brought  for  the  t'oreclosurc  of  a  mortgage  upontliepwi^ 
city,  of  whicii  the  receiver  is  ap[H)inted,  where  the  mortgage  debt,  or  tl* 
intoit»*t  thereupon,  has  remained  un^mid,  at  least  thirty  days  after  it  w«* 
payable,  and  alter  payuicnt  thereof  was  duly  demanded  of  the  proper  officer 
of  the  corporation  ;  aud  wliere  either  the  income  of  the  property  is  specili' 
cally  mortgaged,  or  the  property  itself  is  probably  insufficient  to  paj  *^ 
nioitgage  debt. 

H.  An  jiction  brought  by  the  attorney-general,  or  by  a  stockboUefi^ 
preserve  the  assets  of  a  corpwration,  having  no  officer  empowoi'ed  to  IwW 
the  same. 
4.  A  special  proceeding  for  the  vo\\u\ti\ry  v\\i?>s>olutvou  of  a  corpomtion. 
Where  the  receiver  ia  appointed  iu  i\\\  aci\ou,  vA\\e\V\^\\v8A\\iN  wV^ 
fJtiajjt  ton  A/i/i/ JuWgnieiit,  notice  of   t\\e  uvv\\cav\o^\  ^o\  \\\*  i^.vv^\v^^ 
must  be  ffiren  to  tbo  proper  officer  of  the  covvovaV\ou. 


,  %  1811-  A  trustee,  director,  or  other  DflScor  of  a  rorparation  ehull  ci 
.  lU^twiideti  ur  itiuuvtiij  Ti'uiu  uQite,  \jy  n  uuun  ui'  judge,  uilieniii^u  tba 
(lis  fiiul  juilgliieut  uf  a  compL'tciit  vuurt,  in  uii  uutiuu  btuu^jlit  by  tliu  n 
ttcy-gsneml,  aa  iireauritjeil  iu  seutiou  one  tbuusalid  skvi^  liuiidred 
I  eigliij-oue  uf  tliiB  ui*L. 

§  1812.  The  IhM  tliree  sections  appl}'  to  an  ouljon  or  a  speciul  pi'ocued- 
I  kig,  B;i;aiaHC  it  uorpumlion,  or  joinC-»louk  aasosiiilion,  ureutcd  li]>  or  u  ' 
<  Iaitb  of  ibe  State,  or  a  IrusCee,  director,  or  other  olliuer  titereuf  ;  or  nguiilst 
a  carporatiLO,  or  joint-btuck  asHocialkm  created  b.v  or  uuijer  llm  laws  oE 
I  QTHither  filute,  govemiaeiit,  or  coancry,  or  a  trustee,  director,  or  otJjer  otfiixr 
thaieuf,  where  tl;e  corporation  ur  usiioeiiition  dueii  buKinesa  n-jthin  the  State, 
or  luiE,  within  Iho  State,  u  busineea  ugeuuy  or  it  figcul  ngene;,  ur  uu  ugeoe;^ 
Idt  the  Iramfter  of  lis  slotik. 

%  1B13.  Wher«  an  iiCtkiD,  aulhorisMl  by  a  Jaw  of  lbs  State,  ii  bnuigbl 
■gMiist  one  or  more  pervons,  bk  slouli holders  of  a  corparatioa  or  joinl-stovtc 
'■uomatiun,  iiu  objcvtkiii  to  any  of  tba  pioueedinga  euiitiot  be  takeli,  b.v  a 
ktrMHl  properly  made  a  defendant  in  the  aclioLi.  on  tlie  ground  tluit  tbe 
lll^iltilT  hita  jiuned  with  him,  as  a  defeadnnt  in  the  action,  n  pcrMli,  wbiwe 
BMDeappeHrs  on  tbc  otiick-bootB  of  tba  corporation  or  asauciation,  as  a 
■lockJiobler  thereof,  by  tlie  name  so  apjiearing;  but  who  is  misnamed,  at 
"  Hi.  or  is  not  liable  For  any  enose.  In  anoh  a  ease,  tiie  court  luay,  at  anf 
w  liefore  final  judgment,  upon  motion  of  eitlier  piirty,  amund  the  plead- 
;falgs  and  other  papers,  without  prejudii*  to  the  preriowt  prooeedinga,  by 
■dbslitnting  llie  trne  uamo  oF  tbe  pemon  inteniled,  or  by  striking  out  the' 
iname  ot  tiie  person  who  is  dead,  or  uol  liiible,  und,  in  n  proper  cLiSe,  inaert- 
Jngtht!  Dume  uf  bis  ivpresentative  or  successor. 

TITLE  IIL 

AiAumt  reioMng  to  lite  etlaie  of  a  Jeeedatl. 
Action  li]'  a  i:re[IUor  ayuiuat  lil»  deblur'a  uuit  ol  l^n,  legatee,  heir,  or 
Action  tn  e"Mb!leh  or  1m peach  a  wilt, 

ARTICLE  FIRST. 

LSST  AN  El^OUTOtt  OB  AdKINISTRATOB. 

insr  tx-  bound  by  jadgmunt   ■galnt 

I    824  W  tuba     didod 

m       txi  Sra  Lea  w         ec  ga    at 


lasfl   Id     wtuQ   «f  TteA 


-   -    oo 

<;ftMil    prooeetHn^,   hereafter    commeno 
'.loll  X  (.'uiise  of  action,  belvinging  to 
.     ill  ai.-tioii  or  spfc-ial  proceeding,  he 
.    V  •  .■•  A'loi-e  it   is  broiii^ht  to  charge  him  f 
-.;  ;•.'«■.  iiiin  in  his  rcpi-escntative  caprtci 
.  ti.^c    o'!uuKMicetl,  recovered  against  Hu  63 
.  ..    .cx! -o.i;g  him  in  hi:;   i-epreseutative  ca 
^..  -.    .0  :'u»petty  of  ti»e  decedent,  except 
«. .,  o'liiuined  therein. 

^    'r>t::^ht  against  an  execntor  or  admini? 
'.   T  .•  ¥M.*ni  alive  capacity,  in  either  of  the  fol 

.  -K  .''  'orfh  a  cause  of  action  against  him  ii 
.  N.  » .  'vti  itfnder  it  uncertain,  in  which  capac 
..*    ^i   ■.^,    •••u. 

.   ^'v>  UHih  two  or  more  causes  of  action  i 

.:c  ^  .»  v»  .<\:.:tos,  all  of  which  grow^  out  of  tli 

V  .      ^>  .«. .j-'^:ed  with  the  same  subject  of  acth 

..kv'L-^'  .'»  x;-.ox,>s  of  trial ;  and  are  not  incousiste 

.     .     i..^  <<vi. !!.'.-],  :i  judgment  for  the  plaintiff  for 
V     .  %.i>>*.  *    ;-utei  it  id  awarded  against  the  def 
•  v.-s...   I.:  -e  c:*i»acitv. 


.i^» 


.!  '.^0  last  section,  or  where  costs,  to 

•iv:  ly  of  an  executor  or  administnil 

.,  i:^:   him   in   his  representative  capat 

.  •i>  .1  sum  of   money  against  him  [)0[S 

I'i  .1  separate  execution  may  he   issue«l 

I   led  no  award  aguiiist  him  in  his  repi 


>. Av  «'  iM-oeee<ling  against  two  ormorocxi 

;     A*  >:»me  dei'etlent,  all  are  consi  .ereJ 

'  ^.    <>«'rved  with  pr<>««e**s,  oi    first  appeal 

.  •    .i.-^uiMs,  \)\  dilVi-rt'iit    ext'cUTors  ov  m 

•  '.'VM'il,  except   l»y  direction   of   the 

..I    't  uia\    be   entered,  and,  in  a   }»nipt 

X     -.'    i!ie  defendants,  as  if  all  had  a;i| 

-.•   plainiitf's  rijihl  to  bring  into  co 

X,    »  I  I  ,i\v  parlies. 


.  \»'xUtors,  to    whom    letters   testan 

,.  »vx-.r.\  party  to  an   action   or   spcci 

■.    vxocuiois,  in   their  repi-esentativt 

.«.    V-    line  yi'ar  from  the  granting  of 

■.:oii.  an  cM'cutor  or  admirii>tr: 

.\.   or   ili.'>tril>iiiivt'   sliaie,    the 

■    •  .111   acti(»n    ii^.iinst    him,  as    il 

.     ■Miliii.i    llic    liinc.   witlmi    uiiii 

■.•."♦t'    «>f    ai  tioii    1^    deemed    Ui 

■.  .tciomil    i>  jidh  i:ill\   r>ellle(I,  . 

.K.  \  \  vu\A\\\,\\v  \\\\vi>.v^  Vavvjv  un  a 


mghr,  as  prescribed  in  tli«  laHt  t!«ction,  must,  unlem  he  is  also  the  f;en- 
i  gtiurdiuii,  execMiUf  mid  file  witli  the  clerk,  >M;fore  tiie  coninieiicpnieiit  of 
lactioHf  a  l)ond  to  the  iiifnnl,  with  at  least  two  .^iiftieicnt  sui^eties,  in  a 
laliy  fixed  by  a  i:id«^  of  the  court,  it^nd it ioiied  that  the  gmii'rlniii  will 
y  account  to  the  infant,  wlteii  he  iitt^iinH  full  iige,  or,  in  ense  of  his  death, 
his  personal  representatives,  for  all  money  or  pi'oiR>rtr,  wliivh  tlio  ^uar- 
a  may  receive,  by  resKOU  of  the  legacy  or  distributive  ithare. 

)  1821.  A  final  judgment  against  nn  heir  or  devisee,  bars  an  action 
jnst  the  executor  or  aidmiuistrator  of  the  dcHredeut,  for  thu  suuie  cause, 
I  every  other  remedy  to  enforce  payment  theix»of  out  of  the  decedent*s 
perty  ;  unless  an  exei'Utioii  against  pro|)erty,  issued  upon  the  judginent, 
l)eeu  returned  wholly  or  paiily  unsalislied,  or  Hufficicnt  real  pro|)('rty  to 
Isfy  the  judgment  has  not  dcscen«li»«l,  oi*  been  devised,  to  the  judgment 
nor.  Bat,  if  the  judgment  whs  recovered  for  a  debt  or  legacy,  expitjssly 
rged  upon  the  e^!tate  descendevl  or  devised,  the  bar  is  absolute. 

i  1822.  [am\l  1882.  |  Where  an  executor  or  adiuinistralor  disputes  or 
*tits  a  claim  against  the  estate  of  the  dcc4.Mlent,  exhibited  to  him  either 
ore  or  after  the  commencement,  of  the  publication  of  u  notice  requiring 
presentation  of  claims,  as  prescrilted  by  law,  unless  the  claim  is  referred, 
jrescribed  by  law,  the  claimant  ^uust  commence  an  action,  for  the  re- 
ery  thereof  against  the  executor  or  administrator,  within  six  nu>nths 
^r  the  dispute  or  rejection,  or,  if  no  part  of  the  debt  is  then  due,  within 
months  after  a  part  thereof  liecomes  due;  in  default  whereof,  he,  and 
persons  claiming  under  him,  are  forever  barred  from  maintaiuing  such 
action  thereupon,  and  from  every  other  remedy  to  eufore  payment 
reof  out  of  the  decedent's  property. 

i'lie  amendment  made  to  section  eighteen  hc.ndred  and  twenty-two  shall 
apply  when  letters  have  been  Issued  to  one  or  more  executors  or  admin* 
ators  before  this  act  takes  effect;  nor  shall  any  amendujent,  made  bv 
:«  act,  invalidate,  or  impair  the  effect  of  any  proceedings  heretofore 
en. 

5  1823.  Real  property,  which  belonged  to  a  decedent,  is  not  bound,  or 
sny  way  affected,  by  a  judgment  against  his  executor  or  administrator, 
1  is  not  liable  to  be  sold  by  virtue  of  an  execution  issued  unon  such  a 
Iginent,  unless  the  judgment  is  expressly  made,  by  its  terms,  a  lien  upon 
citic  real  profwrty  therein  described,  or  expi-essly  directs  the  sale  thereof. 

^  1824.  In  an  action  against  an  executor  or  administrator,  in  his  repre- 
itutive  capacity,  whereni  the  complaint  demands  judgment  for  a  sujn  of 
ney,  the  existence,  sufficiency,  or  want  of  assets,  shall  not  be  pU'aded  by 
lier  ]mity  :  and  t!ie  plaintiff's  riglit  of  recovery  is  not  affected  iliereby, 
wpt  with  respect  to  the  costs  to  be  awarded,  as  prescribed  by  law. 
iudgment  iu  such  an  action,  is  not  evidence  of  assets  in  the  delend- 
<'s  hands. 

s  1825.  An  executicm  shall  not  be  issued,  upon  a  judgment  for  a  sum  of 
ney,  against  an  executor  or  administrator,  in  his  representative  capacity, 
Lil  an  order,  pemdtting.  it  to  Im;  issued,  has  been  made  by  the  surrogiite, 
m  whose  court  the  letters  were  issued.  Such  an  order  nmst  specify  ilie 
a  to  t>c  collected  ;  and  the  execution  must  be  indorsed  with  a  direction  j 
collect  that  sum. 

^  1826.  At  least  six  days'  notice  of  tlie  application  for  an  order  s\iev'U\<id 
the  last  section,  must  be/>er>o/i;i//v  soivc*]  upon  l\ii'  c\ec"U^v  nv  \\v\\\\\\\\^- 
tor,  unhes  it  appears  that  service  cannot  be  so  made  vi\tVv  *\vi«i  <iL\\\«vi\\M,^  % 
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Ins  iv[Ji«>ienIulivi!  iikpauilj,  or  un  DcliDn  or  apet-i'il  piuceediug 
cijintDciiuuil  agitiiixt  biiu,  picept  where  it  ia  brouglit  tu  uliitrgi:  liim  pstM^ 
ally,  must  Iw  liruu^lil  by  urafpimsl  liim  in  lii^  ii'preBunUitive  anpHdtj.  A 
juiJgRimt,  m  un  aclioa  tierenfler  enamenoeil,  raraiored  itgianBt  an  eneiltor 
or  HdmiiiiMrHtor,  vilhout  deBvribiiig  ]iiiu  in  liie  repraMDUtive  isipKrill, 
canHDl  be  eaforL-ed  aftaintit  Ihe  property  of  llie  deceiient,  esi'ept  by  lit 
apeuisi  diivcliwi  ot  itia  uuurl,  eoDlBiDed  therein. 


1.  Wliere  tlie  complaint  seta  forth  a  muse  of  action  ■^iimt  him  in  both 
cHpaoitMi,  or  Mates  facts,  wbich  rtndcr  it  unLWUiii,  iu  which  l^uplu'itf  iIk 
cnnae  of  Hctloii  eiisu  iigftini-t  liim. 

i.  Wliere  the  Ltiiiiplaiiit  sets  fotlli  twn  or  more  ciiu£i>s  uf  ui^Iiod  igniwl 
Ae  defendant,  in  different  caiiBoilien,  all  of  which  grow  oi        '     ' 
trnnniillun.  or  tranaactions  vounecl«d  with  tlie  Bawe  eutijet^t 
not  require  diffei-ent  pluuu  or  modes  of  triai ;  and  uit  not  in 
each  ntlier. 

lu  I  eaue  specified  ia  this  aeution,  a  judgment  for  the  plaintiff  for  « 
of  motiej  must  diiilni:tly  ahow,  whether  it  ia  anardeil  ugaiuat  the  liefoidnt 
peraunally,  or  in  his  rppreeeutative  otpni^lj. 

g  1B16.  In  a  laisv  npi'cilieJ  in  the  last  aeellon.  or  where  coats,  lotwi^ 
levied  nut  of  the  individual  properly  of  an  executor  or  adminlstraler, n 
Bwarded  in  an  nvclon  Liyorngninat  him  in  hii  repre^tentiitiTP  papneiiV,*! 
much  of  the  jndj:meat,  na  iiwai^s  n  nuni  of  niuiiey  ngainsl  him  peiwliallTi 
may  be  separately  doi:kel£d,  and  a  Beparate  eieculiou  may  be  ieaaeti  ibc^ 
upon,  as  if  the  judgment  eonluined  tto  award  xgoioat  bim  in  hia  reprMcM*- 
live  uBpacity. 

§  11017.  In  an  action  or  special  proceeding  against  t#o  ormnroelewiw' 
or  udininislratoi-B,  representing  the  aame  de<»<k'nl,  all  are  conEiLerednnW 
jierwtn  ;  and  thoae  who  are  Bral  served  with  proi«i«,  or  fimt,  a]ipear,  ua* 
answer  the  pluiuliff.  Hcpuratc  answers,  by  diffei'enl  executors  or  aiipu# 
tratora,  eiinuul  be  requiied  or  nllowod,  except  by  (lircclioa  of  tlw  istA 
Judgment  in  tavor  of  ilir  plaimrRf  nuiy  be  enured,  andt  in  a  proper  >^ 
eiecBliea  man  be  iasiied,  against  all  the  defendnntii,  as  if  all  had  •^'pM'ft 
But  this  section  does  not  affei:!  the  pla4nliff'a  right  to  bring  inWLiiiirt  ' 
the  eXeuutoi-s  ur  tulminiaLraloi'a,  who  ai'e  parlieB. 

§  lalB.  One  of  two  or  njoiB  exei'ntois,  to  whom  letters  teatanw*'! 
hnie  not  lieen  jssuuil,  ia  not  a  necuasarv  [>ai-tj  lo  uu  ncliou  or  speuial  (* 
ceediug,  in  faror  of  or  against  tlie  executors,  in  their  repraaenUtiifl  n 

g  1819.  If,  after  the  expiration  of  one  year  from  the  granting  of  kltrt 
ciiiiiicil    Lhcrcio   miiv  iii:imhii[|  ^ii<'li   :iii   action  agaliMt   him,  M   ihe 
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itor  or  administrator ;  or  has  been  fairly  sold  by  him,  at  priTato  or 
!e,  at  a  less  pnce  thnu  the  value  so  retumtnl ;  or  iliat,  since  the 
the  iuTentorv,  it  has  deteriorated  or  enchunued  in  value. 

I.  In  such  an  action  or  special  proceeding];,  the  executor  or  admin- 
hall  not  be  charged  with  a  demand  or  right  of  action,  included  m 
torv,  unless  it  appears  that  the  same  has  L>een  collected,  or  might 
1  collected,  with  due  diligence. 

L  The  last  two  sections  do  not  vary  any  rule  of  evidence,  respect- 
roof,  which  an  executor  or  administrator  may  now  make. 

>.  Where  a  judgment  for  a  sum  of  money  only  is  rendered  against 
or  or  administrator,  in  an  action  brought  againet  him  in  his  rep- 
'e  capacity,  co«ts  shall  not  lie  awarded  against  him,  except 
ibed  in  the  next  section. 

>.  Where  it  appenrs,  in  a  case  specified  In  the  last  section,  that  the 
demand  was  presented  within  the  time  limited  by  a  notice,  pub- 
prescribed  by  law,  requiring  creditors  to  present  their  claims  ;  and 
)ayroent  thereof  was  unreasonably  resisted  or  neglected,  or  that 
claiit  i-efused  to  refer  the  claim,  as  prescribed  by  law  ;  the  court 
rd  costs  against  the  executor  or  administrator,  to  be  collected, 
of  his  individual  property,  ov  out  of  tha  property  of  the  decedent, 
irt  dii'ects,  having  reference  to  tiie  facts  which  appeared  upon  the 
here  the  action  is  brought  in  the  supreme  court,  or  in  a  superior 
,  the  facts  must  be  certified  by  the  judge  or  referee,  before  whom 
:ook  place. 

ARTICLE  SECOND. 

z  A  Creditor  against  his  Dkbtor^s  Next  of  Kix,  Legatee,  Hkir 

OR  Devisee. 

)cn  action  lies  against  next  of       $  1851.  Complaiut  to  describe  land  dc- 

iiii,  legat^i'ea,  etc.  Hceiidod,  etc. 

tion  may  be  Joint  or  sevoial.  1852.  Jud;{meut ;  when  to  be  satisflcd 

joint  action,  recovery  to  be  out  of  laud. 

ipportioued.  1853.  Id.;    when  not  a  lien  on  land 

covery  In  a  several  action.  alicncid. 

quitiites  to  recovery  iu  action  1854.  How  jtid^ent  taken,  when  laud 

iguiuot  legatee.  aliened. 

;  ia  uetioD  against  a  preferred  1855.  Clasuificaiiou  of  debts  to  be  eu- 

egatee,  forced  under  thid  article. 

ibility  of  heirs  and  devisees.  1856.  Defcu<:e  by  reason  of  other  prior 

leu  action  therefor  may  i>c  or  equal  cluiius. 

M-oQght.  1857.  Id.;  wlieu  such  a  claim  in  paid. 

ect  of  application  to  sell  real  1858.  Action   not  euispended   by   iu- 

>roperty.  fancy. 

tion  must  be  joint.  1859.  This     article     not    ai)plicablc, 

covery  to  be  apportioned.  where  will  charges  real  prop- 

quisites  to   recovery  against  crty.  etc. 

ieir>4.  1860.  One  action,  where. same  person 

;  against  devisees.  is  heir,  devisee,  etc. 

ducLious  for  prior  recoveries. 

1.  An  action  may  bo  maintained,  as  prescribed  in   this  article, 
le  surviving  husband  or  wife  of  a  decedent,  and  the  next  of  kin  of 
ite,  or  the  next  of  kin  or  legatees  of  a  testator,  to  recover,  to  the       , 
the  assets  paid  or  distributed  to  tliern,  for  u  debt  ot  v\ift  vi<i<i<i4«VLV^ 
ch  an  action  might  have  been  maintained  against  tV\c  de^v\V.ov  Ci't 
itor.     The  neglect  of  the   creditor  to  present   \ud   cVaXm  Vo  Ooa 
-  adminJstrator,  within  the   time  pi  escribed   bv   Vaw  iov  \.Vk>i\.  V^^" 
wt  impair  hia  ri-rht  to  maiuum  such  aa  acUoa. 
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«^  1838.  An  action,  specified  in  the  lufit  section,  must  be  brought,  either 
joiiitiv  ii;^ainst  tlio  8umviiii^  hustmnd  ur  wlto,  and  nil  ilie  lej(atocs,  or  nil  thi 
noxt  of  k:n,  ha  the  cusu  lu.iy  Us  or,  at  tlio  plaintiff's  election,  iigiiinflt  ona 
of  tlu'iii  only.  But  where  a  logsiev  ia  n'ceivcd  by  two  or  more  penooi 
join  ly,  iht'v  arc<k>ome(l  one  lef^utce,  within  the  meaning  of  each  proTiskA 
ot  thid  arlicle,  rt'Iating  to  legatees. 

j^  1839.  WIkmc  a  joint  action  is  brouf^hf-,  ns  prescribed  in  the  last  Mo- 
tion, the  wIkiIo  sum,  which  Llie  plaintiff  is  entitled  to  recover,  roust 
ln»  apporiioiuMi  among  the  defendants,  in  proportion  to  the  legacy  or 
tiisfnl)nti\«*  sharo,  as  the  cji-e  may  1k»,  rcceive<l  by  each  of  them;  and  ilN 
hnal  ju<lgment  muzit  award,  agaiuMt  each  defendant  separately,  the  propoik 
tionarc  Mim  (hus  ascertained.  The  costs  of  the  action,  if  llie  plaintiff  il 
(Mititled  to  costs,  niurst  L>o  ap(>ortioned  in  like  manner;  except  that  thees- 
penscsof  servin>;  the  summons  upon  each  derondaut  must  bo  taxed  agaiiiit 
him  only ;  and  one  sheriirs  fee,  for  returning  an  execution,  may  be  taxed 
against  each  defendant,  against  whom  any  auni  is  awarded. 

f>  1840.  Where  an  action  is  hr(Might  against  the  surviving  husband  or 
wile  only,  or  against  one  only  of  the  next  of  kin,  or  legkitees,  the  sum,  which 
tlu>  plaintiff  is  entitled  to  recover,  cannot  exceed  the  sum  which  he  would 
have  been  entitled  to  recover  from  the  same  defendant,  in  an  actioQ^ 
brought,  as  prescribed  in  tlie  last  section. 

§  1841.  If  the  action  is  brought  against  a  legatee,  or  against  all  the 
legatees,  the  plaintiff  must  show,  cither: 

1.  That  no  assets  wen;  di'iivered  by  the  exe(Mitor  or  administrator  of  the 
(k'cclcnt,  to  the  surviving  husband  or  wife,  or  next  of  kin  ;  or 

2.  That  the  value  of  assets,  so  delivered,  has  been  recovered  by  some 
other  creditor  ;  or 

3.  Thiit  tliose  assets,  after  i)ayment  of  the  expenses  of  administnitioB 
and  preferred  demands,  are  not  sulticicnt  to  satisfy  the  demand  of  iht 
plaintiff;  in  which  case,  he  can  recover  only  for  the  deliciency. 

^1842.  Where  some  of  the  legatees  are  preferred  to  othei-s,  an  action 
may  he  maintained,  as  prescribed  in  the  last  live  sections,  against  oiicor 
all  of  those  who  arc  eipially  pieferred  oi-  (Mpuilly  deferred,  as  if  the  legatee* 
of  that  class  were  all  the  h'g.itees.  Hut  where  it  is  brought  ag;unst  a  pre- 
ferred leiiatee,  oi"  a  class  of  prclerred  legatees,  the  plaintiff  must  show,  in 
addition  to  the  matters,  wiili  respect  to  the  next  of  kin,  required  hy  the 
provi.-ions  of  the  last  section,  the  same  matters,  with  rcs|)ei-t  to  each  leguttti 
or  class  of  legatees,  to  whom  the  defendant  or  dcfendanis  are  preferred. 

^  1843.  The  heirs  of  jni  intestate,  and  the  heirs  and  devisees  of  a  testa* 
toi-,  are  respeilivcly  liable  for  the  debts  of  the  decedent,  arising  hy  simple 
e»)ntrai.'r,  or  by  specialty,  to  ilu»  extent  of  the  estate,  intere>t,  and  right  in 
the  real  prop«'rty,  which  dcseenilcd  to  them  from,  or  was  effectually  devised 
to  tlu'in  by,  the  decedent. 

Jj  1844.  Ihit  an  a<tion,  to  enforce  the  Hability  declared  in  the  last  WC* 
tion,  cannot  be  maintained,  e\ee|it  in  one  of  the  following  cases  : 

1,  Where  three  years  have  ^'lapsed  .-inc«'  the  death  of  the  decedent,  and 
no  letters  le>tam(>ntary,  or  letters  of  adinmi>lration,  upon  his  estate,  have 
been  granted  within  the  State. 

2.  Where  thivti  years  have  elapsed,  since  letters  ti'stamentary,  or  lettci* 
of  .la'iiiijiistiuthn,  upon  his  estate,  nwyc  vi.v;v\\VeA, >n\v\\\\\  vW Suvt.e. 

,^'  1845.    Wlwiv  it  appcins   that,  v\l   \W   uiw  oV   vW  v^^^x^vKv^s\^v^iTWs^\ ^ 
sucIj  hu  uction,  aixjtition,  ^ea^uuab\y  v^^^^^^^^'^  xi6  vvv:^cT^\»^^i^^>w.^V 
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tag  for  a  dci'ree  lo  dispoiee  of  real  proporJy  of  the  doocdenr,  for  tlio  pny- 
■KDt  of  his  debts,  was  ]>ending  in  a  sun o;;iitoV  court  liiiviM>;  jiiiisiiictio.i, 
tbe  proceed JDgs  in  the  Hct  on,  Kub:((qu(*nt  to  the  conipLiint,  must  be  siwyed 
bj  tbe  court,  until  the  petition  irt  di>|io.->ed  ot,  tinli'Kz*  the  piitin*'<fT  elects  to 
diNootinae.  If  a  decree  to  dispoiie  of  leui  ])ii>perty,  pnrsiuiiit  to  the  prayer 
of  the  petition,  i8griinte<I,  tiic  Hction  niuBt  be  disniii>Med,  uniciiB  the  phtinlifif 
has  alleged  in  hifl  complaint,  or  a  Ilexes  in  u  siipplementiil  i-onii)luint,  that 
nail  property,  other  than  that  in--hided  in  the  (It'crce,  descended  or  wart 
deriited  to  the  defendants.  If  the  plaintiff  elects  to  ))i-0('et'd  under  sucii  an 
illegiition,  he  is  entitled  to  a  preference  in  payment,  out  of  the  real  pi()|>erty, 
•with  rcbpect  to  which  the  aliegatidu  is  made;  but  he  cannot  shave,  as  a 
eriKiitor,  in  the  distribution  of  the  nxMiey,  arising  from  the  disposi.l  of  the 
real  profierty,  described  in  the  decree ;  and  the  judgment  in  tlie  action  does 
not  cliui^,  or  m  any  way  affect,  that  properly. 

§  1846.  An  action  agaitiSt  heirs  or  devisees,  bronuht  as  prescribe<l  in 
the  lust  three  seciions,  njubt  l>c  brou^rlit  joinily  apiinst  all  the  heirs,  to 
wbum  any  real  pro(>erty  descended  h'oni  the  decedent,  or  jointly  against  all 
the  devisees,  as  the  case  may  kio. 

§  1847.  In  such  an  action,  the  sum,  which  the  plaintiff  is  entitled  to 
Weover,  for  dama<;es  and  costs,  must  l>e  apportioned  among  all  the  driend.- 
ints»,  in  proportion  to  the  value  of  the  real  pioperty  desi-endrd  lo  each  heir, 
or  devised  to  each  devib~ee,  as  the  ca>c  niay  be,  as  prescribed  in  seciion  one 
thousand  eight  hundied  and  thirty-nine  of  this  act,  ior  a  similar  apportion- 
ment among  legatees  or  next  of  kin,  in  proportion  to  the  iissets  received  by 
them.  The  final  judgment  must,  in  like  manner,  award  again.st  each 
defendant  the  proportionate  sum,  with  which  he  is  chargeable. 

§  1848.  Where  the  action  is  brought  agamst  heirs,  the  plaintiff  must 
show,  either : 

1.  That  the  decedent's  assets,  if  any,  within  the  State,  where  not  suffici- 
'  ent  to  pay  the  plaintiflTs  debt,  in  addition  to  the  exiKMises  of  adniinistration, 
ukI  debts  of  a  prior  class ;  or 

8.  That  the  plaintiff  lias  been  un  tble,  or  will  l>e  umiblo,  wirli  due  ddigence, 
to  collect  hiA  debt,  by  proceedings  in  tho  prop^T  surrogate's  court,  and  by 
•etion  against  the  executor  or  administrator,  and  against  the  surviving  hus- 
bind  or  wife,  legatees,  and  next  ot  kin. 

The  executor's  or  administrator's  account,  as  rendered  to,  and  settled  by, 
tbe  surrogate,  may  be  used  as  picsumptive  evidence  of  any  of  the  fact::,  re- 
quired to  be  shown  by  this  section. 

§  1849.  Where  the  action  is  brought  against  devisees,  the  plaintiff  must 
»bow,  in  addition  to  the  matters  specified  in  the  last  section,  either  that  the 
fwl  property  of  the  decedent,  which  descended  to  his  heirs,  was  not  sufiici- 
critto  pay  the  plaintiff's  debt,  or  that  the  plaintiff  has  been  unai^lc,  or  will 
be  nnable,  with  duo  diligence,  to  collect  his  debt  by  an  action  again>t  the 
beira.. 

§  1850.  Where  the  assets,  applicable  to  the  jdaintiff's  debt,  were  suf- 
ficient to  pay  a  part  thereof,  or  a  part  thereof  has  becMi  collected  fiom  the 
executor  or  adiniui«tniror,  or  from  the  surviving  hiisbiind  or  wife,  next  of 
iKin,  or  legatees,  the  plaintiff  can  recover  only  for  the  residue,  remaining 
QDpaid  or  uncollected;  and  if  the  action  is  against  devisees,  \\c  cv\\\  \viv:viN^^ 
only  for  the  reBidue,  which  the  real  eatatQ  descended,  or  V,\\e  Amowwx.  vil  W^k 
jjeoorery  against  tbe  heirs,  is  iqsa  fficwnt  to  discharj;o. 

#1AAI.  Tbecamphuat  mutft  cieacribe,  with   commou  cerlavul^' ,  \Xi^  ^^ 
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property,  descended  or  devised  to  the  defendant;  and  must  spc-cify  Hi 

value. 

§  1852.  If  it  appears  that  any  of  the  real  property,  which  descendsdor. 
w<is  devised  to  a  defendant,  had  not  been  ahened  bv  him  at  the  time  of  tlM 
coniniencenient  of  the  action,  the  final  judgment  must  direct,  that  the  debt 
of  the  phiintiff,  or  the  proportion  thereof  wliich  he  is  entitled  to  recorer 
against  that  defendant,  be  collected  out  of  that  real  property.  Such  A 
judgment  is  preferred,  as  u  lien  upon  that  property,  to  a  judgment  obtaiiMd 
against  the  defendant,  for  his  individual  debt  or  demand. 

§  1853.  But  a  judgment,  rendered  as  prescribed  in  the  last  section,  doM 
not  bind,  and  the  execution  thereupon  cannot  in  any  way  affect,  the  title  of 
a  purchaser,  in  good  faith  and  for  value,  acquired  before  a  notice  of  the 
pondency  of  the  action  is  filed,  or  final  judgment  is  entered,  and  the  judjl^ 
meut-roll  filed. 

§  1854.  If  it  appears  that,  before  the  commencement  of  the  action,  or 
aftorwiirds  and  before  the  filing  of  a  notice  of  the  pendency  of  the  actioi, 
the  deiendant  aliened  the  real  property  descended  or  devised  to  him,  or  any 
purt  thereof,  the  plaintiff  may,  at  his  election,  take  a  final  judgment  Mguiosfi 
hjm  for  the  value  of  the  property  so  aliened,  or  so  much  thereof  as  may  be 
necessary,  as  in  an  action  for  the  defendant's  own  debt. 

§  1855.  Where  the  surviving  husband  or  wife,  neit  of  kin,  kgateeii 
heii's,  or  devisees,  are  liable  for  demands  against  the  decedent,  as  prescribed 
in  this  article,  they  must  give  pi'eference  in  the  payment  thereof,  and  tber 
are  so  liable  therefor,  in  the  order  prescribed  by  law,  for  the  payment  oif 
debts  by  an  executor  or  administrator.  Preference  of  payment  cannot  be 
given  to  a  demand,  over  another  of  the  same  class,  except  where  a  similar 
pieferonc'c  by  an  exciutor  or  administrator  is  allowed  by  law.  The  c(MB* 
meucement  of  an  action,  under  any  provision  of  this  article,  does  not  en- 
title the  plaintiff's  demand  to  pre! ereiioe  over  another  of  the  same  class, 
except  as  otherwise  specially  prescribed  by  law. 

^  1856.  Where  it  appears,  in  an  action  brought  as  prescribed  ui  thia 
article,  that  there  are  unsatisfied  demands  against  the  decedent's  estate,  of 
a  class  prior  to  that  of  the  plaintiff's  demand,  the  defendant  is  entitled  to 
judgment,  if  the  value  of  the  property,  which  was  received,  devised,  or  in- 
herited, as  the  cas(j  may  be,  by  the  chiss  to  which  he  belongs,  does  not 
exceed  the  amount  of  the  valid  demands  of  a  prior  class.  If  it  exceeds  the 
amount  of  those  demands,  the  judgment  against  the  defendant  cannot 
exceed  sach  a  proportion  of  the  plaintiff'.^  demand,  as  the  total  amount  of 
the  valid  demands  of  his  class  bears  to  the  excess. 

^  1867.  Where  a  defendant,  or  a  y)erson  belonging  to  his  class,  has  piid 
a  (](Miiaml  ajjjaiiist  the  decedent's  estate,  of  a  class  prior  to  that  of  the  plaint* 
iff's  demand,  or  has  paid  a  demand  of  the  same  class,  the  amount  of  tbo 
demaiul  so  paid  must  be  estunaled,  in  ascertaining  the  amount  to  be  recoT- 
ered,  as  if  it  was  outstanding  and  unpaid. 

c$  1858.  An  action  against  heirs  or  devisees,  brought  as  prescribed  in  thii 
article,  is  nr)t  delayed,  nor  is  the  remedy  of  the  plaintiff  suspended,  by  rea- 
son of  the  infancy  of  any  of  the  parties;  except  that  an  execution  shall  not 
be  issued  against  an  infant  heir  or  devisee,  until  the  expiration  of  one  year 
ni'tvv  tii\i\\  Jimh^mo.wX  is  rendered,  and  \.\\e  ^v\d\;v\\<i\\VYo\l  tvWd. 

/?  1859.  Thin  article  does  not  aff«H't.  \Wva\V\Vvvn  vA  v\\\\\<^\v  ^\>  ^«n\*«s%A« 
a  debt  or  a  testator,  whore  the  w\\\  exvveA*.\^  cYvv^tyv^^a  Wv^^ivLX^N-t^^XsMSw^ 
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.  ^pon  the  Ted  property  deBcended  or  devised,  or  makes  it  payable  exclusively 
Tif  the  heir  or  devisee,  or  out  of  the  real  property  descended  or  devised, 
Wfore  resorting  to  the  personal  property,  or  to  any  other  real  property  de- 

'  Veended  or  devised. 

J  1860.  Where  a  person,  who  takes  real  property  of  a  decedent  by  devise, 
also  by  descent ;  or  who  takes  personal  pr()|)erty  as  next  of  kin,  and 
iIm  as  legatee ;  or  who  takes  both  real  and  pei^sonal  property  in  either 
c^Mfiity ;  or  who  is  executor  or  administrator,  and  also  takes  in  either  of 
die  before  mentioned  capacities;  would  be  liable,  in  one  capacity,  for  a 
'demand  against  the  decedent,  after  the  exhaustion  of  the  remedy  dgainst 
kbn.in  another  (»pacity ;  the  plaintiff,  in  any  action  to  charge  him,  wliich 
an  be  maintaiued,  without  joining  with  hiin  any  other  person,  except  a 
pcnon  whose  liability  is  in  all  respects  the  same,  may  recover  any  bum,  for 
which  he  is  liable,  although  the  remedy  against  him  in  another  capacity  was 
aotffiLhausted.  But  this  section  does  not  increase  the  sum,  which  the  plaint- 
iff is  entitled  to  recover  against  him,  in  the  capacity  in  which  he  is  actually 
liable;  nor  does  it  charge  a  defendant  individually,  who  is  liable  only  in  a 
Rpresentative  capacity. 

ARTICLE  THIRD. 
Action  to  establish  or  impkach  a  Will. 

I  Un.  When  action  to  establish  a  wUl  gate's  duty. 

may  be  brought.  |  18(K>.  Proof  of  lout   will   in    certain 

tut.  Jadgment,  chat  will  be  estab-  cai*es. 

littbcd.  1806.  Action  to  establinh,  etc..  will, 
1868.  Jndgmeut  admitting  the  will  to  relating  to  real  property. 

probate.  1S67.  Rctrosipective  effect  of  this  ar- 
S8B4.  Contents  of  jadgment ;   rarro-  tide. 

$  1861.  An  action  to  procure  a  judgment,  establishing  a  will,  may  be 
ntintainetl,  by  any  person  interested  in  the  establishment  thereof,  in  either 
vf  the  following  cases : 

1.  Where  a  will  of  real  or  personal  property,  or  both,  has  been  executed, 
in  such  a  manner  and  under  such  circumstances,  that  it  might,  under  the 
km  or  the  State,  be  admitted  to  probate  in  a  surrogate's  court;  but  the 
onginal  will  is  in  another  state  or  country,  under  such  circumstances  that  it 
cuuot  be  obtained  for  that  purpose ;  or  has  been  lost  or  destroyed,  by 
iccideDt  or  design,  before  it  was  duly  proved,  and-  recorded  within  the 
iUte. 

i.  Where  a  will  of  personal  property,  made  by  a  person,  who  resided 
vithout  the  State,  at  the  time  of  the  execution  thereof,  or  at  the  time  of 
bin  death,  has  been  duly  executed,  according  to  the  laws  of  the  state  or 
uoQDtry  in  which  it  was  executed,  or  in  which  the  testator  resided  at  the 
time  of  his  death,  and  the  case  is  not  one,  where  the  will  can  be  admitted 
topn^te  in  a  sarrogate^s  court,  under  the  laws  of  the  State. 

§  1862.  If,  in  such  an  action,  the  facts  necessary  to  establish  the  valid- 
ity of  the  will,  as  pre^c^ibed  in  the  last  section,  are  satisfacjtorily  proved, 
fintl  judgment  must  be  rendered,  establishing  the  will  accordingly.  But 
*here  the  will  of  a  person,  who  was  a  resident  of  the  State  at  the  time  of 
his  death,  is  established  as  prescribed  in  the  last  section,  the  judgment 
establishing  it  does  not  affect  the  construction  or  validity  of  any  pvoviavoiv 
contained  therein ;  and  such  a  question  arising  witli  respect  to  ^tvn  v^^^"^^ 
^  mast  be  deiermined  in  the  same  action^  or  in  anot\\ev  sictwwoT  ».«>^ftc- 
i»l ptoceeding,  as  the  case  requires,  as  if  the  will  was  executed  \n\vX\ycv  \X\fe 
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propcrlj,  desceuiJed  or   duviscd   to   Ihe  defendant;  nnd  mnat  Epi*if;  ill 

§1862.  If  it  appears  that  any  of  tlie  ifal  pro  pert)',  which  desMflisdsr 
W11K  deriiied  lo  a  drtpodunt,  Imd  nal  tieen  aliened  b,v  liim  u  the  liuieof  ilit 
i:(iiunieni-i>im!ni  of  the  HCtion,  the  Gnnt  judgment  nium  dlrei't,  that  ih«  iIfIm 
of  Ilie  pliimliff,  or  tlie  pruptirtion  thereof  wliii;h  ho  a  entitled  to  jiHnicr 
iigiiiii<>t  thai  defenilant,  bu  inllected  ont  of  that  real  prppei'lv.  Such  i 
jndgmeDC  is  prcfarred,  as  u  lien  upon  ihiit  piopeit)',  to  a  jndgmeui  olMintJ 
aguinst  the  defendaot,  for  iiiB  indiriduul  debt  or  demand. 

g  1863.  But  a  judgment,  rendered  n9  preecribed  in  tire  Inat  »eciion.  doct- 
not  bind,  and  the  cxeiiUtinn  therpiipon  cannot  in  iinv  vray  affect,  the  lillcul    ■ 
a  purcliaser,  in  ^nl  faith  and    for  value,  ui'ijuircd   betai'e    u   iiotiee  of  ihl 
pcndi'ncv  i>r  [lie  uutiuii  18  filed,  ur  Guul  judgment  id  eutei<ed,  anil  tlie  ju^ 
meut-roll  filed. 

I  1864.  If  it  nppenra  thnl,  before  the  coranionceinent  of  the  IctiB 
allerwai'dB  and  before  the  filing  of  a  notice  of  the  pendenuv  of  llie  ui 
the  (lefeiiJniit  aliened  the  real  piwiiertir  descended  or  <ievirad  lu  h.m,  or  id; 
part  thereof,  Ihe  piaiiitiR  may,  at  his  election,  lake  a  final  judgment  HgJiiMl 
him  for  the  value  of  the  property  bo  aliened,  or  »u  muuli  thereof  as  may  bl 
neoesHary,  as  in  an  aetion  fur  the  defendant's  own  debL 

g  1865.  Where  the  surviving  hu^ibind  or  wife,  next  of  hin,  leg*l>a> 
heirs,  or  devisee!,  are  liikblo  fur  demands  against  the  dei«deDt,  us  praunM 
in  this  article,  they  must  give  prel'eiHnea  in  the  payment  tliereof,  and  cbef 
are  ao  liable  therefor,  in  Ihe  order  prescribed  by  law.  for  the  paymeitf  n 
debts  by  uii  eiecnior  or  ndministi-ator,  Prnfeivnce  of  payment  CRiuMbl 
giien  to  a  domauil,  over  anolber  uf  the  same  cluen,  except  where  a  ^IT 
prefereni'e  by  an  eierutnr  or  adminiBlmlur  is  allowed  by  law.  The  CM 
mencement  of  an  action,  under  any  proviaion  of  this  article,  does  nM  H 
title  the  plaintiff's  demand  to  pretereu<.>e  aver  anuther  of  the  same  cIhi 
except  as  utlierivise  specially  prescribed  liy  law. 

S  18Q6.  Where  it  appears,  in  an  action  brought  as  prescribed  in  ikii 
arlicle.  that  there  are  uns^itixfied  demands  affinal  the  deeedeat's  ealile,  U 
a  class  prior  tn  that  at  the  plaintiff's  demand,  the  defenduut  in  entitled  » 
judgment,  if  the  value  of  the  pru|)erCy,  which  waa  reieived,  devised,  nr  it- 
heriled,  as  the  case  may  be.  by  the  clasB  to  whirh  In  belongs,  dew  Ml 
ciceed  the  amount  of  Ihe  valid  demands  of  a  prior  clnse.  If  It  eiceedt  M 
ainuuut  of  those  demands,  tile  judgment  against  the  defendaut  t*nM> 
exceed  sach  a  pi'oportion  of  Ihe  plaintiff'?  demand,  as  the  total  auiuunl  ^ 
the  valid  demands  of  hie  dass  bears  lo  the  excess. 

EJ  1867.  Where  a  defendiml,  or  a  person  belonging  In  hia  i:laES,lHa  piil 
a  demand  iigninst  the  deuedenl's  estate,  of  aeUss  prior  to  ihal  of  the  giliill' 
iflC's  demand,  or  lias  paid  a  demand  of  the  same  class,  tlie  iimoinil  nl  iM 
demand  Ao  paid  must  be  osiimiiled,  in  ascertaining  Ihc  i 
ered.  as  if  it  was  untsUiuding  and  unpaid. 

g  IBBB.  An  action  against  heirs  or  devisees,  brought  n 
article,  I)  not  delayed,  nor  is  the  remedy  of  Ihe  plainliR  dospeiidcd.  by  it^ 
eon  of  Ihe  infancy  uf  any  of  the  parlies ;  except  that  an  execution  ahidl  bM 
b»  Issued  against  nn  infant  iieir  or  devisee,  until  thu  expiration  uf  ou*}MC 
after  Gnal  judgment  ia  rendered,  nnd  the  tudgment-roll  filed. 

J^  1859.  Ttiia  article  due*  not  nffwt  thellahility  of  an  helror  de'isoe.fw 
ebtot  u  testator,  vthere  the  *i\\  e»f™**>4  ™a.'tw*'^ ''"'>*  ei'-"'-^ 
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Nwdiction  of  the  supreme  court,  or  of  a  Biipcrinr  city  conrt,  by  nn  action 
'^putitioD  or  diintribution,  or  for  the  constriietion  or  eHtablirthmont  of  a 
^1,  the  court  may,  upon  the  death  of  the  sole  surviving  executor,  a|i|H)int 
'^>teeirer  of  the  estate,  (lending  the  action,  upon  such  ti^nns  and  conditions, 
i^^npon  such  notice  to  the  parties  interested,  as  the  court  diivcts,  and 
^Mo  inch  security,  if  any,  as  to  the  court  seeiiiS  pn>piM'.  Kor  tiic  ])urpc*«*o 
^nrrying  into  effect  the  judgment  and  orders  of  the  court,  in  rvlmiori  to 
^*M  enate,  a  receiver  so  appointe<l  m  the  succi>ssor  in  interest  of  the 
^^'viog  executor  ;  and  has,  subject  to  the  <Iii-cction  of  the  cH>uit,  tlio  like 
l^er,  as  an  administrator  with  the  wiil  annexed. 

|1870.  The  terra,  "  next  of  kin,"  as  used  in  this  title,  includes  all  those 
^*>^ed,  under  the  provisions  of  law  relating  to  the  distribution  of  |>cM-!4onal 
I'tDperty,  to  share  in  the  unbequeathed  assets  of  a  -decedent,  after  payment 
^f  debts  and  expenses,  other  than  a  surviving  husband  or  wife. 

TITLE  IV. 
Other  tpecial  aiciions  and  riff/Us  of  action. 

Abticlie  1.  Jnd^ent  creditor*i9  aorion. 

2.  Action  by  a  private  penM>n  upon  an  official  bond. 

3.  ActioD  by  a  private  |M'rt<on  Tor  a  iM'iialty  or  forfeiture. 

4.  Certain  uctiouH  to  recover  dania^en  for  wrongs. 
6.  Mik»cellaneoas  actious  and  rifihtti  of  action. 

ARTICLE   FIRST. 
Judgment  Creoitob's  Action. 

I  nn.  When  judgment   creditor  may       §  1H75.  Id.;  how  applied. 

bring  action.  '  1876.  Injunctiou  may  be  iniiiied. 

978.  To  what  county  execntion  most  1877.  Krcfivtr  m«y  be  appointed. 

have  isHat-d.  1H78.  How    dimiovery   may    bt*  com- 
1878b  What  property  may  be  reached.  peiUHl. 

Iffi.  Interest  of  judgment  dcbtxir  in  1871^  Application  of  thin  article  ;  what 

land  contract  may  be  reached.  propi'rty  cannot  be  reached. 

§  1871.  Where  an  execution,  against  the  property  of  a  judgment  debtor, 
■oedoutof  a  court  of  record,  as  prescribed  in  the  next  section,  h-.m  been 
auimed  wholly  or  partly  unsatisfied,  the  judgment  creditor  maiy  muiutain 
maition  against  the  judgment  debtor,  and  any  other  person,  to  compel  the 
liKOvery  of  any  thing  in  action,  or  otlier  property  belonging  to  the  jndg- 
iftiit debtor,  and  of  any  money,  thing  in  action,  or  other  property  due  to 
lim,  or  held  in  trust  for  him  ;  to  prevent  the  ti-ansfcr  thereof,  or  the  ])ay- 
dMt  or  delivery  thereof,  to  him,  or  to  any  other  person  ;  and  to  jirocure 
^tisfaction  of  the  plaintifTs  demand,  as  prescribed  in  the  next  section  but 
•ne:  Where  the  execution  was  issued  as  prescribed  in  section  one  thou- 
ud  nine  hundred  and  thirty  four  of  this  act,  and  a  defendant  not  t^um- 
noued  in  the  original  action  is  made  a  defendant  in  an  action  brouglu  mi- 
ter this  section,  personal  property,  owned  by  him  jointly  with  the  defend- 
uus  summoned  or  with  any  of  them,  may  be  applied  to  the  satisfaction  of 
he  plaintiff's  demand  as  prescribe^!  in  this  article. 

%  1872  To  entitle  the  judgment  creditor  to  maintain  an  action  as  pre- 
cribed  in  the  last  section,  the  execution  must  have  been  issued  as  follows  : 

1.  If,  at  the  time  of  the  commencement  of  the  jiction.  the  judgment 
Mrtor  is  a  resident  of  the  State,  to  the  sheriff  of  the  couulv  wUvivvi  \\Qi  x^- 
(idea. 

1  If  he  is  not  then  a  resident  of  the  State,  to  the  s\^.er\ff  i>l  \W  ec»\\w\.^ 
^ime be  bas  an  oMce^  for  the  rcgulur   transaction  of    Imsmestj  u\  \»^*.v^vi\\  \ 
\  U be  has  no  Bach  omoe  witliiii   the  State,  to  the  shevitt   oi  tVvc  iiowvA.>5 
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where  the  judgment- roll  is  filed,  uulesa  the  execation  was  issued  oat  q(| 
court,  other  than  the  court  in  which  the  judgment  was  rendered ;  in  wUq 
cusc%  it  lllu^st  liave  been  issued  to  the  sheriff  of  the  county  where  a  traiiaGB|| 

of  the  ju(l<;uient  id  tiled.  H 

^  1873.  The  finsil  judgment  in  the  action  must  direct  and  prorida: 
the  satisfaction  of  the  sum  due  to  the  plaintiff,  out  of  any  money,  thing! 
a  ft  ion,  or  other  personal  property,  belonging  to,  or  due  to  the  ju( 
debtor,  or  held  in  trust  for  him,  which  is  discovered  in  the  action ;  whetl 
the  same  might  or  might  not  have  been  originally  taken,  by  virtue  of  4 
execution. 

fj  1874.  The  final  judgment  in  the  action  must  also  direct  and  profiA 
for  the  satisfaction  of  the  sum  due  to  the  plaintiff,  out  of  the  interest,! 
any,  of  the  judgment  debtor,  in  a  contract  for  the  purchase  of  real  pro|; 
erty  by  him  ;  either  by  selling  the  interest,  or  by  transferring  it  to  thi 
judgment  creditor,  in  such  a  maimer  and  upon  such  terms,  as  the  itwt 
deems  most  conducive  to  the  interests  of  the  parties.  Where  the  peiM^ 
bound  to  perform  the  contract  to  the  judgment  debtor,  is  a  defendant  il 
the  action,  the  tinal  judgment  may  direct  a  specific  |>erforraance  of  tM 
contract  to  the  judgnient  creditor,  or,  where  the  interest  in  the  coutmdii 
directed  to  be  sold,  to  the  purchaser. 

v^  1875.  In  a  case  specified  in  the  last  section,  the  value  of  the  inl 
of  the  judgment  debtor  holding  the  contract  must  be  ascertained,  under 
direction  of  the  court;  and  so  much  thereof  as  is  necessary  must  be  ap( 
to  the  payment  of  the  sum  due  to  the  plaintiff,  and  the  residue,  if  anr, 
the  benefit  of  the  ju«lgment  debtor.  i 

j^  1876.  A  lem[)()rary  injunction,  restraining  the  transfer  to  any  piiM| 
or  the  payment  or  delivery  to  the  judgment  debior,  of  any  money,  thing  hi 
tti'tion,  or  other  property  or  interest,  which  may,  by  the  provisions  of  iWi 
article,  be  applied  ts  the  satisfaction  of  the  sum  due  to  the  plaintiff,  nfl 
be  granted  in  the  action.  The  injuncticm,  and  the  proceedings  beloreaaj 
after  it  is  granted,  are  governed  b; 
sei'ond  of  chapter  seventh  for  this 
deemed  to  be  one  of  those  specified 
act.  . 

§  1877.  The  court  may,  by  an  order,  or  by  the  interlocutory  or  fiM| 
judgment  in  the  action,  appoint  a  receiver  of  any  or  all  of  the  properly  of  lli| 
judgment  debtor ;  aiid  may  direct  the  judgment  debtor,  or  any  other  di| 
fendant  m  the  action,  to  convey  or  deliver  to  the  receiver,  as  justice  it| 
(|uires,  any  property,  real  or  personal,  book,  voucher,  or  other  paper,  or  M 
execute  any  instrument,  which  it  deems  necessary,  for  perfecting  or  u8MV 
iiig  the  receiver's  title  or  possession. 

^  1878.  A  discovery  nuiy  be  compelled  in  an  action,  brought  «9  pit 
scribed  in  this  article,  by  directing  the  person,  i-etpiired  to  make  it,tonpp*tl 
belore  the  court,  or  a  referee  a])pointe(!  by  it,  and  to  be  examine  under  oill^ 
concerning  the  matters  pjMtaining  to  the  discovery.  Hut  this  section  diNl 
not  afTect  the  right  of  the  plaintiff,  to  cause  the  depo»^iti<m  of  a  dcteudiill 
to  l)C  taken,  as  presciil)cd  in  article  first  of  title  third  of  chapter  ninth  oi 
this  act. 

,'i''  1879.  Thl>  Jirticlc  does  wot  u\>v\y  lv>  w  case,  where  the  judgment  drt 

for  is  n  c<)V\)o\"A\io\\^  crealecl  \)y  ov  vuwVv  \W  Yarn's*-  v^K  \\\vj  "^v\\v^.    \^v^'c  viortl 

niiihori'AO  thv  (iisc<)v.>iv  or  sci/w.v  o\,  ov  vu\\ov  \u\vjtU^x>j\wv  >k\\\v,viwn  ^?w 

cny,   xvUich  is  expressly  cxoun.tcvl   V>n  Vans  Uovu  Xv.n'?  wuC^  *^^\^,\^^  svtvs 

J 


)\  the  provisions  of   article  first  of  tilj 

act ;  for  which  purpose,  the  injunctiwl 

d  in  section  six  hundred  and  three  of  tU 
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^[k  eiecution  ;  or  any  moneT,  thing  in  action,  or  other  proporty,  hi'Id  in 
r-4MBt  for  ti  judgment  debtor,  uht'it*  the  trii>t  h>is  beou  rreaii'il  ii\,  or  the 
^hndso  held  iu  trust  Inifl  pnK-eeded  fniin,  h  piM-Hon  otIit*r  tliiin  tht>  jinlniiii'iit 
debtor;  or  t tie  earning  uf  the  jiid>;iDtMit  dvh'ur  for  \\'i»  |K*.si>iiiil  ^ervict's, 
'■  JUKJinred  within  Hixty  dayM  next  iiefoi'e  the  ixiuiniciuvnu-nt  of  the  artion, 
aAere  it  is  made  to  api>eiir,  by  his  oath  or  otherwise,  thiit  thf>tie  eariiinpt 
tsgft  necessary  for  the  use  of  a  family,  whullv  or  partly  itiippurted  bv  hid 
qUbor. 
.i'      '  ARTICLE  SKCOXD. 

Action  bt  a  pritatk  Pkrson  cpom  as  official  Kosn. 

;^  M60.  Appliration    for   leave    to   nne  |  1887.  Action  iiiM>iinc(»ui)ty  trmHurer's 

nt             t^oehfi's    ))oiid  ;     proof     re-  hoiid. 

quired.  ItjSK.  ActioiiH  iiixui   ofllcial   humlr*  uf 

18B1.  Order   ismiithig   leave;    action  other  otni-'-rs. 

thereupon.  18S0.  ActioiiH.    ric.,    imder    the    la^t 


8nccev)>ive  actiouM.  Three  MM'iioiiH,  m^Milared. 

]ML  IndorK'ineiit  u|)oi)  escecntioD.  1H90.  Keeeiv«-ri«.  etc.,  deemed  public 
KM.  Coilection  of  execution  ;  when  n  otHcerK. 

defence  to  >uh»M'queiJt  action.  1(<U1.  Demand  of  money;  when  nec- 
SBSw  When  clainiantH  entitled  to  rata-  e»^nry  In'fore  Mppiiraimn. 

ble  diHtri'iUtion.  Itiiki.  Application    muy   be    nmile    ex 
1888.  Action  upon  a  vurrogute's  bond.*  I'larie. 

S 1880.  Where  a  sheriff  is  liable  for  the  escape  of  a  prixiiier  coin- 
to  hi8  custody,  or  is  guilty  of  any  (;llier  actionable  detault  ur  niis- 
[act  in  his  office,  the  ])erson  injured  thereby  may  apply  to  the  Mipieine 
irt,  or  to  a  superior  city  court  having  jurisdiction,  for  leave  to  prOM-eiite 
sheriff's  official  bond.  The  application  must  be  accompaiii(Ml  with 
imof,  by  affidavit,  of  the  default  or  mideonduct  complaitu>(i  of,  and  that 
IMfBfAOtion  of  the  8ame  has  not  been  received  ;  and  with  a  certified  copy 
^  the  official  bond. 

$  1881.  Upon  such  nn  application,  the  court  must  grant  an  order,  |)er- 
^Wtting  the  applicant  to  maintain  an  action  upon  the  bon«l.  The  actioii 
l^bDOSt  be  brought,  in  the  court  which  granted  the  order,  by  the  ap|)!ieant  a^ 
^funtiff ;  and  it  maybe  maint^iinod,  as  if  the  applicant  was  the  obligee 
nhmed  in  the  bond,  except  us  otherwise  expres>ly  proeriia'd  in  ilii>  arliele. 

S  1882.  The  same,  or  any  other  ap[)licant.  may,  in  like  manner,  either 

^Irfore  or  after  judgment  in  the  first   action,  oiit.iin,  from    the  court  which 

'^Mle  the  first   order,  but   not  from   any  other   c«)urt,  an   order,  peiniittiiig 

oin  to  maintain  another  action,  in  the  same  court,  upon  the  .same  bond,  tor 

Anther  default  or  misc*onduct.     Anv  number  of  such  o-ders  ma\  be  .^uc- 

■  •  ■ 

.CHsively  made  ;  and  neither  of  the  action.'*  autiiori/ed  tiieiel»y  i.^  alfecled 
^  the  pendency  of,  or  the  rect)very  of  judgment  in,  any  other,  ♦■xce[)t  as 
^erwise  expressly  prescribcni  in  this  article. 

j  1883.  Where  an  execution  is  issued  upon  a  judgment,  lecovered 
^inst  the  sherifiF  and  any  of  his  sureties,  in  an  action,  brought  pu.>uai)i  to 
the  last  four  sections,  the  plaintiff's  attorne\  must  indorse  theretiu  a  direc- 
tion to  collect  the  same,  in  the  first  place,  out  of  the  property  of  the  sheritf, 
•■d,  if  Bufficient  property  of  the  sheriff  cannot  be  lound,  then  to  collect, 
the  deficiency  out  of  the  property  of  the  surety  or  sureties. 

g  1884.  It  is  a  defence  by  a  surety,  against  whont  an  action  is  brought 

Upon  a  BberifTs  official  Umd,  that  he,  or  miy  other  surety  v>v  svweUe-^^XvANSi 

been  or  will  he  ixfinpeJleJ,  for  wunt  of  sutVw'wnX    i  ropertv  uf   \\\e  -\\ev\^^  Vvi 

pmr,  upon  one  or  moi-e  jndgniQuU  /'ccorcrefl  against  liiiu  or  lV\e\u,  wvow  V\\vi 

•Mie  bond,  an  aggregate  amount,    rxc/iisjvc  \)f  costs,    olWvCVS.'    Vev^s,   v\\\^ 

^penaes,  equal  to  t be  sum  for  which   the  (letciulant  is  Uub\e,  b\  vew^ow  ^ 


lent-roll  is  filed.  iiuIpbh  the  exepuiicin  was  issued  oiita(< 
1  tlie  L-ourr.  lu  wlik'Ii  tlie  jiiiif^neiit  wufi  rfnilered;  in  whiil! 
.'U  been  iaHuEd  Lo  Ibe  alierill  uf  Ibu  uuuiiLj'  wbere  h  Lnnscdfl 
of  Iba  judgmeiili  i»  GM, 

%  1873.  The  final  jmj^ment  In  llip  action  must  direct  and  pniirnt«nr 
the  B^itisf action  i>f  tlie  sum  rjiie  to  llie  plnintilT,  out  of  nn;  monei,  thingll 
action,  or  ulber  personal]   pi'Mpcrly,  boliinghig  to,  or  due  to  tlie  jiidgiDEtl 

the  Hamo  miglit  tn  might  not  bare  botu  orij-inullj  lukeii,  by  vinne  uf  ift 
execution. 

g  1874.  Thefinnl  judgment  in  the  ncllmi  mu^t  iilao  direct  <nd  pncldlj 
far  tbc  nitisfiictlon  of  tlie  auiu  due  to  the  plKlntifF.  out  of  ibe  inlerear,ifl 
an.T,  of  Ibo  judpneol  debtur,  in  a  conlrripl  for  the  puroliose  of  real  pNp 
ert}'  bf  bim  ;  either  by  wiling  the  intei'est.  or  by  trannrerring  it  to  ma 
jadgHient  creditor,  in  auch  a  nianner  anil  npon  sui-h  terms,  ns  ibe  "W 
deems  most  vondnuive  lu  the  interesl.Ei  of  tbe  piirties.  Where  the  pmOi 
bound  lo  perform  tbe  t'ontract  to  the  judgment  debtor,  is  a  derendall  1> 
the  action,  Ibe  final  judgmont  may  direi't  a  specific  pertormsmw  n(  (M 
contract  to  tbe  judgment  creditor,  ur.  where  the  iulereiic  in  the  t'Diitraelil 
directed  Vi  be  sold,  to  the  purchndur, 

g  1S76.  In  a  case  specified  in  the  last  Bcction,  the  value  of  the  inlofl 
of  the  judgment  debtor  holdiuH  the  contract  miint  be  saixrtained.  iindtf  tf 
direelion  of  the  court;  and  so  mnch  thai'eor 
to  tlie  pnymcnC  of  the  sum  due  to  tbe  pliuoCiff,  and  the  rMidue.  If  U);,\ 
tile  benefit  of  tbe  judgment  debtor. 

S  1876.  A  temporary  tnjuudian,  restraining  the  transfer  to  any  neuM 
OP  the  oayment  or  delivery  to  the  judgnii-nl   dfbLor,  of  any  money,  ttiiMi 
>r  other  properly  or  uiteresl,  wliieb  may,  by  ike  proviaions  of  n 


article,  be  applied  ts  ihe  natiAfacdnn  <if  tbe  sum  diia  to  the  plaiulIC 
be  gl-unted  in  the  nclion.  The  tnjuniiion,  ;ind  tlie  pi'Ocecdings  belorai 
after  It  ia  granted,  ai-e  governed  by  the  provlriiona  of  article  Brfl  ofl 
second  of  chapter  seventh  for  this  act ;  for  which  purpose,  the  iojuttedql 
deemed  Ui  be  one  of  thoee  specified  in  secliuu  six  hundred  and  three  of  I 

g  1877.  The  court  mar,  by  an  order,  or  by  tbe  iuterlocnlort  or  I 
judgment  in  the  action,  ajipoiot  a  recti  (or  of  any  or  nil  of  ihe  prottertto/' 
jndgment  debtor ;  and  oitiy  direct  tlie  judgmeut  debtor,  or  any  uUkT 
fuuduut  in  the  action,  to  convey  or  deliver  to  the  receiver,  as  juatiM 
quires,  any  pioperly,  leal  ur  peraonni,  buok,  voucher,  or  utber  paper, a 
execute  any  inatniment,  which  it  deeina  neueasary,  for  pertecting 
iog  the  receiver'a  title  or  possesaion. 

§  1878.  A  discovery  may  be  rompollcd 
Kiibtid  in  thia  nrticla,  by  dire<;ting  tlie  person,  I'cqiiireil  lo  mal 
l)e[ore  the  eunrt,  or  a  referee  appointed  by  it,  and  to  be  examine  DOderi 
coiieeming  the  mutters  ]Mirtaining  lo  the  diBcovery,  Hut  lhi»  redioN  4 
not  affect  the  right  of  ilie  plaintiff,  to  cause  iliv  ilup>]«ii ion  of  a  iWNM 
'^  '»  be  taken,  aa  presctjbed  iu  ariiule  first  of  title  thiril  of  i-hapl«r  malli 

r   g  1879.  This  article  doc^  not  npply  to  n  case,  where  the  jiidKnii^lJ 

"^  fs  ■  corporation,  created  liv  or  under  llie  laws  of  the  State.     Kof  itn 

horJM  Ihe  diwovary  ur  mv/.v.to  of,  or  othei'  iulcrferenoe  with,  anj  f 

h-*liich  ia  eipresslj  oxemvirai  \i\  \iiv;  ^toto  Wii  KUd  nile,  by  »1«MI 


1,  broughl  —V 
make  )t,  toaffi 


'  1891-1897  PBNALTIEa  84» 

^tioo,  must  be  broaji^ht  in  the  court  to  which  application  is  made  for  leave 
bring  iL 

§  1891.  Where  the  default,  by  reason  of  which  an  application  for  leave 
prosecute  an  official  bond  is  nindc,  as  prescribed  in  this  article,  eoutiists 
the  non-payment  of  money,  and  special  provi^iion  is  not  otherwise  made 
y  law,  the  applicant  must  prove  a  demand  of  the  money  from  the  officer, 
rthat  a  demand  cannot  be  made,  with  due  diligouce.  But  such  proof  is  not 
eeessary,  where  the  applicant  has  recovered  a  juilgiueiit  against  the  officer. 

§  1892.  An  application  for  leave  to  prosecute  an  official  bond,  as  pre 
cribed  in  this  article,  may  be  made  witiiout  nutioe;  but,  in  that  case,  the 
iffiuer,  or  either  of  his  sureties,  may  apply,  upon  notice,  to  vacate  an  order 
)<^initting  the  applicant  to  maintain  au  action,  upon   any  ground,  showing 
ibat  it  ought  not  to  have  been  granted. 

ARTICLE  THIRD. 

Action  bt  a  private  Person  for  a  Penalty  or  Forfeiture. 

1808.  Action  by  person  specially  ag-       §  1896.  Id.;  when  not  barred  by  a  col- 

gneved.  hiHiv«  recovery. 

1891  Action  by  common  informer.  1897.  IndorKement  upon  snmmonB. 

1885.  Id.;  service  of  summona.  1808.    When  part  of  a  penalty  may 

be  recovered. 

§  1893.  Where  a  penalty  or  forfeiture  is  given,  by  a  statute,  to  a  person 
ggrieved  by  the  act  or  omission  of  another,  the  person  to  whom  it  is  given, 
lay,  if  it  is  pecuniary,  maintain  an  action  to  recover  the  amount  thereof ; 
r,  if  it  consists  of  the  forfeiture  of  a  chattel,  he  may  maintain  an  action 
» recover  the  chattel,  or  its  value,  or  other  damages,  as  the  case  requires. 

§  1894.  Where  a  penalty  or  forfeiture  is  given,  by  a  statute,  to  any  per- 
m  who  sues  therefor,  an  action  to  recover  it  may  be  maintained,  by  any 
3r8(m,  in  his  own  name ;  but  the  action  cannot  be  compromised  or  settled, 
ithout  the  leave  of  the  court  in  which  it  is  brought. 

§  1895.  The  summons  in  an  action,  brought  as  prescribed  in  the  last 
icrioh,  can  be  served  only  by  an  officer,  authorized  by  law  to  collect  an 
[ecution,  issued  out  of  the  same  court.  The  summons,  when  issued,  can- 
)t  be  countermanded  by  the  plaintiff,  before  the  service  thereof;  and, 
imediately  after  it  has  been  served,  tlie  officer,  who  served  it,  must  file  it, 
ith  his  certificate  of  service,  in  the  office  of  the  clerk,  or  deliver  it,  with  a 
(6  certificate,  to  the  magistrate  by  whom  it  was  issued ;  as  the  case 
quires. 

§  1896.  In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a  stat- 
«,  brought  by  any  person,  other  than  the  person  aggrieved  or  a  public 
Beer,  the  plaintiff  may  recover,  notwithstanding  the  recovery  of  a  judg- 
ent,  for  or  against  the  defendant,  in  an  action  brought  therefor  by  another 
irson,  if  he  establishes  that  the  former  judgment  was  recovered  collusiveiy 
id  fraudulently. 

§  1897.  In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a  stat- 
e,  if  a  copy  of  the  complaint  is  not  delivered  to  the  defendant  with  a  copy 
the  summons,  a  general  reference  to  the  statute  must  be  indorsed  upon 
B  copy  of  the  summons  so  delivered,  in  the  following  form,  ''''  N.*iviw4!\w^ 
the  provisions  o/,  *'  etc. ;  adding  mich  a  description  of  t\\e  ^laluve,  ws.  \i"^ 
mtifr  it   with   conreoieDt  certainty^    and  also    specifx'mp^  X\\e   *ee\:\ow.j 
enaJties  or  forfeitutea  ure  given,  ia  different  sectious  \Vveteol,  lov  vJs:\^«« 
tffta  or  omisfiiona. 


Tffli 


u*  (wnofA&  mtrm 

the  bond.  It  ia  a  putinl  defeuue,  that  tbcdiffurenae  between  tli«  ii^rFgnU 
amount,  so  paid,  or  tu  bo  paid,  »r.d  the  Mint  for  wliicli  tlio  doCendiiUl  ie  Ihni 
linble,  is  leas  than  tlie  amuuiit  uf  the  pluiutiS'B  dvuiund. 

^  1886.  If  the  HggregHt^  nmnuDl  oF  Ihe  linbllilleB,  which  might  be  noo'- ' 
erpd  by  actioiia  upon  rhe  eherin'R  olHt^iel  boiiil,  hb  prE^cribed  in  thi?  xntcb, 
eiiieedB  the  Hum  for  which  the  Bureti.  b  an>  liable,  the  oomi  musr,  upon  (bi 
HpiilMution  of  ■  pei'Hin  wlio  huH  obtained  leave  to  proaecuie  tbt!  bo^'d,  nude 
upon  notiue  to  the  plnlntiS's  altornej,  in  euuh  uotion  then  pending  upon  IIk  ' 
sherilFB  oUicial  bond,  and  in  each  unoolletted  indgitiHnl  recovnred  tlKi»' ' 
upon,  direct  and  provide  fur  the  didtribution  of  ihe  mousy,  volleLied  txil  ol 
the  properlj  of"  the  Bureties,  among  the  persona  ui  favor  of  nhonj  ibeli"'  • 
bilitles  have  accrued,  in  proportion  to  Ihe  amount  wliieh  eaub  one  iBendlJed 
lo  reuuver ;  to  be  Mcertuined  by  a  rofereuiie,  or  in  such  other  roaDner  li 
the  L'ourt  directs.  For  the  pui-poBea  of  the  motian.  nn  order  tDny  be  nait 
b;  a  judge,  forbiddiii);  Llie  pdynieiit.  to  tliu  plaiiiiiff  in  noy  aviioli,  of  Ibi 
Bum  collected  ori»  be  wollocted,  by  virtue  of  a  Judgment  therem.  "  '  "' 
section  dues  not  authorise  llie  court  to  compel  a  pluTntiff  to  i 
money, collected  and  leceived  by  him,  in  gaud  ]'.uih,  befoi«  aervic 
of  Buoli  an  order. 

g  1886.  Where  a  furrogate,  or  an  officer  acting  hh  gnrrogalei  ia  guiiljiif 
any  aelimiable  default  or  misconduct  in  hiB  offiee,  Llie  peiaun  injtutd 
thereby  may  apply  for  leave  to  proaetule  the  delinyuent'B  offitiul  bood, 

g  1887.  Where  a  certified  copy  of  the  order  or  judgment  of  a  cvait,  dt- 
reuting  a  county  treaaurer  lu  pay  ur  deliver,  lo  one  ur  more  persons  lh<i|t 
nated  therein,  any  money,  stocks,  securities,  or  other  InvestrnHDiu  held  I? 
hiui,  subject  ta  the  direction  of  that  lOiiri,  is  aerved  upon  the  county  Ut» 
urer,  if  he  fails  lo  obey  the  direetiun,  the  person  injured  thereby  msyiFf'.' 
jor  leave  lu  pru^cnle  Iiie  official  bond.  Service  upon  a  county  trsuMT, 
as  required  by  this  section,  may  be  made  personally,  or  bv  leaviBU  *>. 
paper,  either  at  biy  office,  during  hia  absence  therefrom,  with  a  peiMi  rf 
Buituble  age  and  discretion,  having  charge  of  the  offli.*,  or  at  bia  lesiJwrt 
or  hia  last  residence  wilbln  lite  county,  nitb  a  peraon  of  suitable  ag»  IM 
diBcretioQ. 

y  1888.  Where  a  public  oRicer  U  required  lo  give  an  official  bond 
people,  and  special  provision  Is  not  made  by  law,  for  the  proeecaliun  oTlh 
bond,  by  or  for  the  bencHt  of  a  peraon,  who  has  suslained.  by  liis  dvflllt 
delinquency,  or  misconduct,  nn  injury,  for  which  the  aareliea  upon  llwM' 
are  liable,  such  a  person  may  apply  for  leave  to  proaecuie  the  delmqixU'' 
official  bond. 

^  1889.  Sectioneone  thousand  eight  hundred  and  eighty  t( 
eight  hundred  and  eightyHie  of  this  att,  both  incluaive,  goveni  an  aw"^  ■ 
lion,  made  ae  pivacnbed  in  eitlier  of  the  last  three  sections,  aud  rncll  ndH*  | 
brought  pursuant  to  R a  order  made  thereupon,  as  if  the  delimiuentvBM' • 
and  hia  sureties  were  named  therein  instead  of  the  aheritf  and  liis  auMlM  1 

g  1890.  A  receiver,  an  aBsignee  of  an  inatrivent  debtor,  or  a  truUM  V  j 
Altaer  officer,  nppoiDtud  by  a  court  or  a  judge,  is  a  public  ofiker.  wilhWiM  | 
ing  of  the  last  section  but  one ;  but  ivlirre  lie  was  appointed  b]  '  ■ 
mat  W  the  order  of  u  court,  or  in  a  epecial  proceeding  sjiecified  in  Wh  ■ 
lb  of  chapler  seventeenth  of  this  act,  the  application  for  ki** 
lecate  his  official  bond  must  be  made  tu  the  court  by  which,  tf 
\at  to  whose  order,  he  whs  appointed,  or  In  which  the  judgmsiil  ** 
\e  cose  roaj  be.     i.i\  ii».\aii,^iiKis,lil  ae  ptvscrlbed  in  lU> 
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Mction,  must  be  broaji^ht  in  the  court  to  which  application  in  roade  for  leave 
to  biing  it. 

§  1891.  Whei*e  the  default,  by  reason  of  which  an  application  for  leave 
to  prosecute  an  official  bond  is  made,  as  preacril>ed'  in  tiiiM  article,  c'oii»:ist8 
of  the  non-payment  of  njoney,  and  special  provision  is  not  otlierwise  inaiie 
bj  law,  the  applicant  must  prove  a  demand  of  the  money  from  the  officer, 
crtfaat  a  demand  cannot  be  made,  with  due  diligence.  But  such  proof  is  not 
neuessary,  where  the  applicant  has  recovered  a  judgment  agiiinst  the  offii'cr. 

§  1892.  An  application  for  leave  to  prosecute  an  officiitl  bond,  as  pre 
tcribed  in  this  article,  may  be  made  without  notice;  but.  in  thai  case,  the 
officer,  or  either  of  his  sureties,  may  apply,  upon  notice,  to  vacate  an  order 
permitting  the  applicant  to  maintiiin  an  action,  upon   any  ground,  showing 
that  it  ought  not  to  have  been  grante<l. 

ARTICLE  THIRD. 

Action  by  a  private  Person  for  a  Pknalty  or  Forfeiture. 

1 1883.  Action  by  perran  specially  ag-       §  1896.  Id.;  when  not  barred  by  a  col- 
gnoved.  Itisiw  recovery. 

1891  Action  by  common  informer.  1897.  Inflornemcnt  npon  Hnmmonei. 

1805.  Id.;  service  of  Hummona.  1808.    When  part  of  a  penalty  may 

be  recovered. 

§  1893.  Where  a  penalty  or  forfeiture  is  given,  by  a  statute,  to  a  person 
iggrieved  by  the  act  or  omission  of  another,  the  person  to  whom  it  is  given, 
mar,  if  it  is  pecuniary,  maintain  an  action  to  recover  the  amount  thereof ; 
or,  if  it  consists  of  the  forfeiture  of  a  chattel,  he  may  maintain  an  action 
to  recover  the  chattel,  or  its  value,  or  other  damages,  as  the  case  requires. 

§  1894.  Where  a  penalty  or  forfeiture  is  given,  by  a  statute,  to  any  per- 
100  who  sues  therefor,  an  action  to  recover  it  may  be  maintained,  bv  any 
person,  in  his  own  name  ;  but  the  action  cannot  be  compromised  or  settled, 
vithoat  the  leave  of  the  court  in  which  it  is  brought. 

§  1895.  The  summons  in  an  action,  brought  as  prescribed  in  the  last 
section,  can  be  served  only  by  an  officer,  authorized  by  law  to  collect  an 
execution,  issued  out  of  the  same  court.  The  summons,  when  issued,  can- 
Bot  be  countermanded  by  the  plaintiff,  before  the  service  thereof;  aud, 
immediately  after  it  has  been  served,  the  officer,  who  served  it,  must  file  it, 
with  his  certificate  of  service,  in  the  office  of  the  clerk,  or  deliver  it,  with  a 
lii^e  certificate,  to  the  magistrate  by  whom  it  was  issued  ;  as  the  case 
requires. 

§  1896.  In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a  stat- 
ute, brought  by  any  person,  other  than  the  person  aggrieved  or  a  public 
officer,  the  plaintiff  may  recover,  notwithstanding  the  recovery  of  a  judg- 
ment, for  or  against  the  defendant,  in  an  action  brought  therefor  by  another 
person,  if  he  establishes  that  the  former  judgment  was  recovered  collusively 
uid  fraudulently. 

§  1897.  In  an  action  to  recover  a  penalty  or  forfeiture,  given  by  a  stat- 
ute, if  a  copy  of  the  complaint  is  not  delivered  to  the  defendant  with  a  copy 
>f  the  summons,  a  general  reference  to  the  statute  must  be  indorsed  upon 
Ae  copy  of  the  summons  so  delivered,  in  the  following  form,  '"''  N.*iGwv\!\w^ 
»  ihe  provision/?  o/,  *'  etc.  ;  adding  such  a  description  oi  the  ^VaUWe.,  ^^  nn\^ 
dent/fr  it    with   convenient  certaintv,    and  also    spec\t\\ti?[^   l\\e    ^^*iV\wv., 
peoa/ties  or  forfeitures  ure  given,  ia  different  sectious  \Vveteol,  Ioy  s5^\?lct 
acts  or  omtsfitons. 


g  1B9B.  Where  s  rtntuto  gives  a  pecnniBry  penally  «e  forfeini 
exi'CiHlirig  a  mpiicitiuJ  buiu,  uii  ucljoa  may  be  niaii 
SpeciliBii ;  uad  Ihe  uuui't,  jury,  ur  relBreo.  by  wliii 
oC  fact  ure  ti'ied,  ur,  wiiere  jiidgiueut  is  taken  by  ilefuulc  for  fuTlure  10  ftp- 
pear  ur  plead,  tbe  dumagBB  nre  neoertaiueij,  may  nnnnl  M  Ibe  pininlit!  ibe 
whole  sum,  or  such  a  puit  therool',  m  it  Ur  ho  deeiaa  projjortionaLo  W  ibe 
oSeuce. 

ABTICLE  FOURTH. 
Ckrtmn  Actions  to  REcavicit  DiuAaEB  mit  Wmwas. 

i  IK99.  Civil  Slid  srlminid  jiro^tn  tioiii  ligenca.  elc. 

nol  mergod.  (  I!W1.  Id.;  fonvbose 

igoa.  Acrlonrur  Buiug.  etc.,  lu  name  IftU.  Id.:  amtmntof 

oC  nuutbrr.    Hnde  uIeu  a  mie-  lUOS.  Neat  of  km  du 

1X01.  Troiile  and  olhet  inrreftsBd  diiBi-  liWr!  Wlien  nation  fi 

IWS.  AcXn  For  oBiigiug  deslH  by  ueg-  1908.  Tbc  iaaC  eecii» 

§  1899.  Where  tbe  vioUtioQ  of  a  light  admiu  of  n  dm'l 
crimiiiul  proKcuutiou,  the  one  is  not  merged  in  llie  utiier. 

§  1900.  If  a  penion,  vexatioutly  or  nnilii'iouely,  in  the  i 
but  icilliuut  tbe  latter's  caiieent,  or  in  tbo  Dame  of  »n  unlciiown  penon. 
oommeiiDea  or  coatmues,  or  eauaea  to  be  uooiineDued  or  unotiuued,  nu  acllK 
ur  Bpeuia)  proi'eciling,  in  a  court,  of  recoril  or  not  of  rcuord,  or  s  specif 
]>roue9ding;  jieforu  H  judge  or  it  juntico  of  the  poiu^e  ;  or  tiik«B,  oi'  cauKflii 
be  taken,  ;iiiy  proueeding,  in  the  course  of  an  iicllen  or  speuial  procetdng 
ID  such  n  court,  or  before  such  an  officer,  either  before  or  after  judgnMl 
or  other  flnai  determiOBtion  ;  an  aciion,  to  recover  damages  therefor,  nay 
be  maintained  against  hiia,  by  the  adverse  party  to  tbe  aotion  or  gpeda) 
proceeding;  and  a  iilce  action  mny  be  inaintuned  by  the  pemon,  If  alK 
H'bose  name  wae  thus  used.  He  is  also  guilty  of  a  misdemeanor,  iiur"''- 
nblc  by  imprisonment,  not  exceeding  sin  months. 

§  1901.  In  an  BL-tiou,  brought  by  Ibe  adverse  party,  a*  prescribed  ii 
laEt  section,  Ihe  plaintiff,  if  he  recovers  final  judgment,  is  entitled  li 
uDver  treble  dnmages.      In  an  autiou,  brought   by  the   person  nhose  E 
was  iiscd,  as  prescribeit  In  the  kst  teetion,  the  pl.-iintiB  is  ontllledl"l^ 
cover  Ills  actual  damages,  and  two   hundred  and  Sfty  dollani  ii      '"'''" 
1  hereto. 

g  1902.  The  executor  or  admiiiistraUir  of  a  decedent,  who  has  left,  hta 
or  her  surviving,  a  husband,  wife,  or  neit  of  kin,  may  maintain  a 
to  recover  damages  for  u  wrongful  ncl,  negleot,  or  default,  by  whitb  V" 
decedent's  death  wua  caused,  ngninst  a  natural  person  who,  or  a  carponl>** 
wliidi,  would  have  been  liable  (o  an  nottun  in  favor  of  tlie  deoeiWlll,  W 
rensuii  thereof,  if  death  had  not  ensued.     Such  an  '      '^ 

menoed  within  two  years  after  the  decedent's  death. 

g  1903.  The  damages  recovered  in  an  aclioo,  bruught  as  prefioribiJ  I* 
tbe  laat  sei^tion,  are  eitcl naively  for  the  beaeHi  of  ihe  duuedent'c  hoibiA' 
or  wife,  and  next  of  kin ;  and,  when  thny  are  collevled,  they  iniiat  he  4 
trtbuteil  by  the  plaintiff,  as  if  they  wei'e  uii bequeathed  asseu,  left  in  I 
hind*,  after  payment  of  all  debts,  and  expenses  of  itdmlnistraiion.  t 
the  plaintiff  may  deduct  therefrom  (he  expenses  of  the  actioii,  and  hm  «• 
ttlssions  upon  the  residue  ;  vvliich  must  lie  allowed  by  tlie  surrogate.  Up 
'~~''  '         '     such  a  maimer  and  lu  sufh  persona,  as  tbe  aunugaie  doo 


1        the  pli 

^     ttlssio' 

m 


'i  §  1SK>4>  The  d-imnKCS  iwnrtlpd  to  the  piflinlill  ni.17  be  Ruch  i  anrn,  not 
Weeediiig  fire  iIkhisiuiiJ  ilolliirs,  na  thff  jury,  upon  11  writ  of  itiquiPT,  or  upon 
itriul,  or,  wliHFe  iasuHK  of  f.iut  lire  trieil  wlihuiil  u  Jury,  the  rourt  nv  the 
nCereo,  (leentB  to  be  a  lair  nnd  JuBtLonipenantion  foi'  tli«  pecunliirr  tnjnriw, 
tsaiiiliag,  from  tbe  dn'«(lent'»  dtuch.  to  the  peraoD  or  pvnHiiiB,  for  vrliose 
Mnefit  tlie  action  H  broiigUt.  Wlieii  SuhI  jud^iueiit  for  tlie  plHmtift  is  t^n- 
{lM«d,  ttiti  clerk  niiat  aild  lu  tlie  sum  aa  uimi'iliiil,  iiilereal  tliereupoa  frooi 
the  deccdeot'B  d^alli,  mid  invluiln  it  !a  the  judgiasDt.  The  inquisition,  ver- 
jiid,  repofi,  or  decision,  may  sptutfy  the  iliiy  troiu  whith  intareat  is  to  ha 
compuicil ;  if  it  oiuitd  90  to  do,  ihe  day  may  be  deteriuiued  by  the  ulerk, 
bpon  ndiilRvtM. 

,  i  1906.  The  Icnii,  "  next  of  kin,"  ns  n«od  in  tlie  foregoing  sections,  has 
tbi,- me^mmg  speuified  in  sntion  oiii!  tbauiuod  aight  huadi'etl  and  seventy  of 
this  get. 

g  1906.  In  fin  nMion  of  slander,  brought  by  n  womnn.  for  wonta  impnt- 
,Ing  iiiiuhiiatlty  to  her,  it  is  not  ni'oessnry  to  iilleKB  or  [ipove  apecinl  diim- 
J^M.     If  Ibe  plaintiff  is  married,  Che  liainuges  rwsivcred  are  her  BepanitB 

fmpert/- 

1'  glK)7.  An  iielinn,  civil  or  criminal,  cannot  be  maintained  asnMst  n  re- 
funtcr,  editor,  publisher,  or  proprietor  of  a  ncn'spaper,  for  the  pilblluation 
ttet^n  of  a  fair  nod  troe  report  of  any  judicial,  legislative,  Or  other  pabliu 
Md  oilMuiL  prtx.'eeiliDga,   nithoat  proving  actual   malice  in  lOHking   [he 

L  §  19D3.  The  Instaoclion  does  not  apply  ton  libel, contained  !□  Iha  head- 
|»E  of  the  report  ;  or  in  uny  other  mailer,  added  by  any  person  cuncerned 
9t  Om  poblicaliuD  ;  or  in  the  report  of  nny  thiug  suid  or  done,  at  the  time 
k&l  pince  of  the  publiu  and  ofGL-ial  pi'oijesdiu^d,  whiuli  was  not  a  part 

lUuKOt. 

j  ARTICLE  FIFTH. 

HlBUl[tJ,ANEOi;B  ACTlOAfl  AND  KlOHTS  Or  AOTION, 

inaDsrenvor  cbimorde-       S  1BU.  Ancliliiry  action   for  diacsvary 


ji*e  of  action  for  Ui-iiry.  191".  Action     upon    lout    ntgotinWa 

u|UD    JDilgment  n^n-  IfllS.  Tlie  kiet  wclion  qaaliaed. 

$1909.  Where  a  plaim  or  demand  can  be  transferre'l,  the  tranafer 
Umot  pasties  an  inlei'est,  which  tlie  tranHferee  may  onfon'e  by  an  action 
wsped*!  proceeding,  or  interpoae  as  a  defence  or  t-oiinlerclnim,  in  liiH  orni 
■  transferor  imi;Ut  have  done  ;  anbject  to  any  defence  or  coun- 
iUim,  ciinting  nK.imst  the  trnnafeiDr,  before  notice  of  the  tronsfer,  or 
>l  the  tcausferee.  But  thia  se<:tioii  doea  not  apply,  nliere  the  rights 
^K^litiea  of  ■  party  to  nuliiim  or  demand,  whicli  is  tmnaferrBd,  are  regu- 
-  ..'  apeeial  provision  of  law  ;  nor  docs  it  vary  the  rights  or  liabililiea 
ttparty  to  auegotiahle  inatrumeot,  which  ia  transferred. 
iVHO.  Any  ulahn  or  demand  can  be  transferred,  escepe  in 'me  of  thfl 

f.T.  Where  it  U  to  recover  damnges  for  p  pursoniil  injury,  or  for  a  Sreacli 

If  promiee  to  marry. 

:,  i.  Where  it  ia  founded  upon  n  grant,  which  la  uiaile  voii  ^3  a  M,tO».\a  sA. 


Ihe  Stale  ;  or  upon  n  oliiiin  lo  or  interest  in  real  property,  a  grant  of  whicli, 
by  the  tmnafeior.  ivoulii  be  void  by  aiitli  b  sutuw. 

3,  WLeru  a  traniit'Hr  iliereof  is  eipresaiv  furbiildea  by  a  elatnle  oi  the 
Stale,  or  ut  tlie  United  Btiitea,  or  vtouUl  cuutrnvBUB  publio  polit-y. 

g  1911.  A  cnnae  of  HctioD  to  cnncel,  (it  olherwiw  affect,  nn  instramnt 
eievuteil,  or  an  Hi't  dune,  us  security  for  ■  a»iirious  lusn  or  forbears nis,  ou 
be  ttiiis  tratisfarrcd,  whai'B  the  instrument  or  act  crentes  »  speciBc  chki^ 
upon  property,  wiileh  )b  hIso  transferred  in  dl»nffinuiince  thereof,  and  ml 
oiherwiiiB ;  but,  in  that  cnae,  the  transferee  does  not  Biieceed  to  tlie  n^U 
cnnFerred  b;  BiMQie  upon  i)ie  boi-rower,  to  procure  I'elief,  wiibout  pnjiiui. 
or  offering  lo  pay,  any  part  of  the  snni  ui'  Lbing  loaned. 

%  1513.  Ji  judgment  for  a  buid  of  money,  or  directing  the  paTinent  oF  > 
Bum  of  money,  recovered  npon  nnv  eauso  of  BCtion,  tniiy  be  triinBferrod; 
but  if  it  is  vaiuiteJ  or  reversed,  tbe  transfer  thereof  does  not  iniiiBfertbe 
caaas  of  action,  onlese  tbe  latter  »u  Li'auBferfibla  befat«  the  judgment  nu 
recoveiiul. 

§1913.  Eieept  in  a  cRRe  where  it  is  other«i>ie  specially  preBcrihtdn 
tliia  net.  an  aetion  npou  n  judgment  for  a  sum  of  money,  rendered  ri* 
eourt  of  record  of  the  t^late.  cannot  be  maintained,  between  the  origiml 
parties  lo  tlie  judgment,  unless,  either 

1.  It  itaa  rendered  xgaiuat  the  defendant  by  defaoll,  fur  want  uf  u 
appearance  or  pleading,  and  the  sunn  noun  was  served  upon  bini,  utiwnriH 
than  personally  ;  or 

2.  Tbe  court  in  which  tbe  action  is  brou|;lit  ho-i  previously  niNd«u> 
onler,  grautitig  leave  to  bring  it.  Notice  of  the  application  for  such  ui 
order  must  be  given  to  tbe  adverse  party,  or  the  person  propueed  Ul  b> 
made  the  adverse  pony,  peraonnllv,  unless  it  aatiBtaolorily  appears  loll* 
court,  tlini  personal  notice  cnnnot  be  given,  with  due  diligvnee ;  in  wbitt 

§  1&14.  An  action  cannol  be  maintained,  to  obluiii  n  discover;  uaiM 
oath,  in  aid  of  the  prosecntlou  or  defence  of  another  action. 

§  1915.  A.  bond  in  a  pensl  sum,  cieeuted  within  or  nitbonl  theStlM 
and  containing  a  condition  to  ibe  effect,  that  it  il  to  be  void,  upon  perfntt- 
anee  of  any  net,  has  tbe  sumc  effeot,  fur  Uw  puipose  of  iiialiilaiDinK  )> 
action  or  special  proceeding,  or  two  or  more  guceessive  Bclioufi  or  H'"'"' 
proceedings  thereupon,  as  if  il  contained  a  covenant  lo  pay  i!r'  tmii,  w'" 
perform  the  act,  speuiHed  in  tbe  couditloo  thereof.  But  Ibc  Jiintiigrs  <>< '"^ 
recovered  foi'  a  breach,  or  successive  breaches,  of  the  conriition,  cannoli" 
tlie  aggregate,  exceed  the  pcual  bqid,  except  wliere  the  condition  ii  '"jjf' 
payment  of  money  ;  in  which  case,  they  cannot  ciLceed  the  penal  sua,  "* 
It  thereupon,  from  the  lime  when  the  defendant  made  detaallilU* 

awer  or  indorsur,  may  recover,  n  ■ 

teciitor,  Bdmiuisinilor,  or  other  uMIt,' 

..«..,,  -.^.-^  .,.,«  .....n.,  ^^.^^^  .«  ,„.nM,„L-)eiil  10  reimburse  liim,  reivrer,  il >^ 

aelton  against  the  beneHcisry  whom  he  reprCBenIs  ;  bin  reiUonable  eoKiM 

other  expenses,  incnrred  necessarily  and  in  gnod  faith,  in  tlic  pn»iii»tB 

B,  by  the  express  or  iuipliud  cuiisetit  ot  the  princtpul  or  bentlnM 

on  or  special  prouceding,  reliiiiiig  lo  the  demand  sceuroJ.OT  ttfl 

trust  estate,  as  the  case  require-i.     Tlii^  section  docs  not  affect  any  ^ 

.,  «pcin  *c  v™\  o?  action,  that  a 
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•raisBory  note  or  bill  of  exchange,  upon  which  the  action,  or  a  counter- 
im  interposed  in  the  action,  id  fouode<I,  wtis  loHt,  wiiile  it  l>eloDged  to  the 
tj  claiming  the  amount  due  thereu|K>n,  he  may  prove  the  contents 
reof,  by  parol  or  other  fiecondary  eTidencc,  and  may  recover  or  set  off  the 
ount  due  thereupon,  as  if  it  was  produced.  Bat  for  that  purpose,  he 
ist  give  to  the  adverse  party  a  written  undertaking,  in  a  sum  tixed  by  the 
igeor  the  referee,  not  less  than  twice  the  antoiint  of  the  note  ur  bill,  with 
least  two  sureties,  approved  by  the  judge  or  the  referee,  to  the  effect. 
It  he  will  indemnify  the  adverse  party,  his  heirs  and  personal  represeuta- 
es,  against  any  claim  by  any  other  person,  on  uecount  of  the  note  or  bill, 
d  against  all  costs  and  expenses,  by  reason  of  sueii  a  chu'in. 

§  1918.  But  where  an  action  is  prosecuted  or  defended  by  the  people  of 
e  State,  or  by  a  public  oflScer  in  their  belialf,  the  (teople,  or  the  public 
Beer,  may  prove  the  contents  of  a  lo$>i  note  or  bill  of  exchange,  by  parol 
other  secondary  evidence,  and  may  recover  or  set  off  the  amount  due 
ereapon,  without  giving  any  security  to  the  adverse  party. 

TITLE   V. 
Other  aciiwia  hy  or  offainxt  particular  parties. 

RTiCLB  1.  Action  by  or  against  an  unincorporated  apBociation. 

2.  Actions  by  or  a^aiiiHt  cerUiin  county,  town,  and  municipal  officers. 
8.  Actions,  and  rights  of  action,  agaiutst  and  between  Joint  debtors. 

ARTICLE   FIRST. 
Action  bt  or  against  an  unincorporated  Association. 

1919.  Actions,  etc.,  by  or  against  as-        §  1922.  SQb«>equent  action  against  mem- 

pociations  of  seven  or  more  bcrs. 

persons.  1922.  Thin  article  permiwive  ;    effect 
1990.  Proceedings  in    case  of  death,  upon  statute  of  limitations. 

etc.  1934.  When  objection  of  minnoiner 
1931.  Effect  of  judgment ;   execution  etc.,  of  parties  not  available. 

thereupon. 

§  1919.  An  action  or  special  proceeding  may  be  maintained,  by  the  pres- 
ent or  treasurer  of  an  unincorporated  association,  consisting  of  seven  or 
ore  persons,  to  recover  any  property,  or  upon  any  cause  of  action,  for  or 
)on  which  all  the  associates  may  maintain  such  an  action  or  special  pro- 
leding,  by  reason  of  their  interest  or  ownership  therein,  cither  jointly  or  in 
>mmon.  An  action  or  special  proceeding  may  be  maintained,  against  the 
■ewdent  or  treasurer  of  such  an  association,  to  recover  any  property,  or 
)un  any  cause  of  action,  for  or  upon  which  the  plaintiff  may  maintain  such 
1  action  or  special  proceeding,  against  all  the  associates,  by  reason  of  their 
terest  or  ownership,  or  claim  of  ownership  therein,  either  jointly  or  in 
mmon,  or  their  liability  therefor,  either  jointly  or  severally.  Any  part- 
Tship,  or  other  company  of  persons,  which  has  a  president  or  treasurer,  is 
«med  an  association,  within  the  meaning  of  this  section. 

§  1920.  The  death  or  legal  incapacity  of  a  member  of  the  association 
es  not  affect  an  action  or  special  proceeding,  brouglit  as  prescribed  in 
e  last  section.     If  the  officer,  by  or  against  whom  it  is  brought,  dies^  i^ 
fuoved,  resigns,  or  becomes  otherwise  incapacitated,  during  the  penden 
ereof,  the  court  must  make  an  order,  directing  it  to  be  continued  by 
ainst  his  successor  in  office,  or  any  other  officer,  by  or  ag,a\tv"i\.  \n\\oii 
ght  have  been  originally  commenced. 

'JP^J.  In  ffucb  an  action,  the  officer  against  whom  \t  iabvow^xt  eacoXw^, 
treated ;  and  a  judgment  ngmn^t  him' does  not  aathorize  aiv  e^^evi^A^ 
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to  be  issued  agaibst  his  propertj,  or  hki  pefWMi ;  Mr  AM  Art 
xhereof  bind  hia  real  property  or  chntt^  reiil.     Where  saeb  a 
for  a  sum  of  money,  an  execution  issued  thereupon  most  reqirire  fkdi 
to  satisfy  the  same,  out  of  any  personal  property  beknging  to  the 
tion,  or  owned,  jointly  or  in  common,  by  all  the  members  Cbereol^ 
any  direction  respecting  real  property. 

§  1922.  Where  an  action   has  been  iHtiui^t  agalmt  tq^^tali^ 
counterclaim  has  been   made,  in  an  action  brou{^  by  on 
scribed  in  the  last  three  sections,  another  action,  for  the  M 
not  be  brought  against  the  members  of  the  asspeifitipD,  or  UBjti 
until  after  final  judgment  in  the  first  action,  and'  the  retain,  wh( 
partly  unsatisfied  or  unexecuted,  of  an  executiou  iseued  thareupOB.' 
such  a  ret^im,  the  party  in  whose  favor  the  ezeontioii  « 
maintain  an  action,  as  follows : 

1.  Where  he  was  the  plaintilf,  or  a  defendant  recovering  upon  a 
claim,  he  may  maintain  an  action  against  the  members  of  the 
or,  in  a  proper  case,  against  any  of  them,  ns  if  the  first  action  had  not 
brought,  or  the  counterclaim  had  not  been  made,  as  the  case  requfaes; 
he  may  recover  therein,  as  part  of  his  damages,  the  costaof  the  first 
or  so  much  thereof,  as  the  sum,  collected  by  virtue  of  the  execntioB^ 
insufficient  to  satisfy. 

2.  Where  he  was  a  defendant,  and  the  oase  is  not  wiihiii.  si 

first  of  this  section,  he  may  maintain  an  action,  to  recover  the  sum . 

ing  uncollected,  against  the  persons  who  composed  the  association,  when  ttt^ 
action  against  him  was  commenced,  or  the  survivors  of  them. : .-  '.  '"^ 

But  this  section  does  not  affect  the  right  of  the  person^  in  whose  iMf^ 
the  judgment  in  the  first  action  was  rendered,  to  enforce  a  bond  or  aaHv* ' 
talking,  given  in  the  course  of  the  proceedings  therein. 

§  1923.  This  article  does  not  prevent  an  action  from  being  brought  bf 
or  against  all  the  members  of  an  association,  except  as  prescribed  In  tlo 
Inst  section.  Where  an  action  is  brought  against  the  members  of  tltt 
association,  as  prescribed  in  subdivision  fii*st  of  the  last  section,  the  tiat 
between  the  commencement  of  the  action  by  or  against  the  officer,  indtbi 
return  of  the  first  execution  issued  upon  the  final  judgment  rendered  thei» 
in,  is  not  a  part  of  the  time  limited  by  law,  for  the  commencement  of  M 
second  action. 

§  1924.  Section  one  thousand  eight  hundred  and  thirteen  of  tbil 
act  applies  to  an  action  brought,  as  priescribed  in  the  last  section  hot  OQCi 
against  the  members  of  any  association,  which  keeps  a  book  for  the  eauy 
of  changes  in  the  membership  of  the  association,  or  the  ownership  of  iS 
property  ;  and  to  each  book  so  kept.. 

ARTICLE  SECOND. 
Actions  bt  or  against  certain  County,  Town,  and  Mukicipai.  Omca$» 

I  1925.  Action  by  n  taxpayer  against  a  §  19:S9.  Dcei^ation  of  such  ottoeit  ^ 

public  officer.  the  summonB,  etc 

19^.  Actiou8  by  certain  county,  town,  1980.  Sacceseor  may  be  rabftttnted,  ■ 

and  municipal  offlceni.  1981.  Wben  execution  against  O0OK 

1927.  Actions  against  such  officers.  uot  to  issue. 

1998.  The  last  two  sectious  qualified. 

§  1926.  Ail  action  to  obtain  a  judgment,  preventing  waste  of,  or  hj^Qf 

to,  the  estate,  funds,  or  other  property  ot  a  viovxiiX^ ,  Xo^n,  ^:\\^ » w  VbrMI^ 

rated  village  of  the  State,  nwiy  be  miunlamed  a^m^v.  wv^  k/B^cw^minJjJ 

any  age^it,  ^n^mmiouer,  or  other  person,  acl\u%  *m  \xa  Xm^^XV^VsI  %«H 
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csident  therein,  who  is  assessed  for  nnd  is  liable  to  pay,  or,  within  one  yctir 
lefore  the  coinTneiieemeiit  of  the  action,  has  pjiid,  a  tax  therein.  This  nec- 
aoQ  does  not  afTect  any  right  of  action  in  favor  of  a  county,  city,  town,  ur 
■eorporated  village,  or  any  public  officer. 

§  1926.  An  action  or  special  proceeding  may  bo  niaiutiuned,  by  the 
troBtee  or  trustees  of  a  school  district ;  the  connnissioncr  or  coniniissioners 
•f highways  of  a  town;  the  overseer  or  overseers  of  the  p<M)r  of  a  town, 
liHage,  or  city  ;  the  snpervidor  of  a  town  ;  the  county  suiHM'iutcndcnt  or 
iiperinteudents  of  the  poor;  or  the  supervisors  of  u  county,  upon  a  con- 
tract, lawfully  made  with  those  officers  or  their  prexlecessors,  in  their 
official  capacity  ;  to  enfor(*o  a  liability  created,  or  a  duty  enjoined,  by  law, 
tpoD  those  officers,  or  the  body  represented  by  them  ;  to  recover  <i  penalty 
or  a  forfeiture,  given  to  those  officers,  or  the  body  representwl  by  them  ;  or 
to  recover  damages  for  an  injury  to  the  property  or  rights  of  those  officeiti, 
« the  body  represented  by  them  ;  althoui^h  the  cause  of  action  accrued  be- 
fore the  commencement  of  their  term  of  office. 

§  1927.  An  action  or  special  proceeding  may  be  maintained,  agitinst  any 
of  the  officers  specified  in  the  last  section,  upon  any  cause  of  action,  which 
ueraes  against  them  or  has  accrued  against  their  predecessor.^^,  or  upon  a 
cootract  made  by  their  predecessors  in  their  official  ca|>acity  and  within  the 
scope  of  their  authority. 

§  1928.  The  last  two  sections  do  not  apply  to  a  case,  where  it  i.^  spe- 
ctiUy  prescribed  by  law,  that  an  action  may  be  maintained,  by  or  against  the 
body,  represented  by  an  officer  designated  in  those  sections  ;  but,  in  such  a 
OMe,  the  prosecution  or  defence  of  the  action,  as  the  case  may  be,  nmst  be 
conducted  by  the  persons  then  in  office,  who  represent  that  body. 

§  1929.  In  an  action  or  special  proceeding,  brought  pursuant  to  section 
ooe  thousand  nine  hundred  and  twenty-six  or  section  one  thousand  nine 
hundred  and  twenty-seven  of  this  act,  the  officer,  by  or  against  whom  it  is 
brought,  must  be  described  in  the  summons,  or  other  process  by  which  it  is 
nomenced,  and  in  the  subsequent  proceedings  therei.".,  by  his  individual 
Btme,  with  the  addition  of  his  official  title.  An  objection,  growing  out  of 
u omission  to  join  any  officer,  who  ought  to  be  joine<i  with  the  others, 
iDQst  be  taken  by  the  answer,  or,  in  a  special  proceeding,  l>efore  the  close 
of  the  ease,  on  the  part  of  the  defendant:  otherwi.^e  it  is  waived. 

§  1930.  In  such  an  action  or  special  proceeding,  the  court  must,  in  a 
proper  case,  substitute  a  successor  in  office,  in  place  of  u  person  made  a 
Pvty  in  his  official  capacity,  who  has  died  or  ceased  to  hold  office ;  but 
>Qch  a  successor  shall  not  be  substituted  as  a  defendant,  without  his  con- 
sent, unless  at  least  fourteen  days'  notice  of  the  application  for  the  sui)sti- 
tution,  has  been  personally  served  upon  him. 

§  1931.  An  execution  cannot  be  issued  upon  a  judgment  for  a  sum  of 
''MHiey,  rendered  against  an  officer  in  an  aiction  or  special  proccodin<r,  l)r()ught 
by  or  against  him,  in  his  official  capacity,  pursuant  to  this  article;  except 
^i^re  it  is  rendered  against  the  trustee  or  trustees  of  a  school  district,  or 
the  commissioner  or  commissioners  of  highways  of  a  town.  In  either  of 
those  cases,  an  execution  may  be  issued  against  and  be  collected  out  of  the 
property  of  the  officer,  and  the  sum  collected  muj^t  be  aUuvivivV  vo  \\\vc\/v£v 
the  BettkiDent  of  bis  ofBcial  accounts,  except  as  olherNv'ise  t^v^^^^^^^'i  V^^ 
tOibed  bj  Jmw. 
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ARTICLE  THIRD. 
Actions  and  Rights  of  Action  against  and  betwsem  joint  Dkbiobi. 

%  1932.  Judgment    agninHt    defendants       $  1941.  Jad^naent. 

jointly  indebted,  when  uU  are  194S.  Joint  debtors  nunr  eonqwfBd 

nor  tierved.  Mparately.    Mode  and  eiscL 

1933.  Elfect  of  such  jndgmcnt.  1943.  SariefyiuK  jadgment. 

1984.  Execution ;  indorsement  there-  1944.  Rights  of  the  debtors  not  le- 

ui>on.  leased. 

1935.  How  collected.  1945.  Action  against  pemont  eBgajied 
1930.  Judgment,  how  docketed  ;  effect  in  trannportation. 

of  docketing.  1946.  When  partner  notsaed  renwiw 

1937.  Action  to  chnrge  defendants  not  liable. 

personally  summoned,  etc.  1947.  Continuance  of  pArtn«»hipiiB0- 

1938.  Complaint  in  such  action.  iness  during   action  for  M* 
hm.  Anf*wer.  counting,  etc. 

1940.  Provisional  remedies. 

§1932.  In  an  action,  wherein  the  complaint  demands  judgment  for  a 
sum  of  money  aj^aiust  two  or  more  defendants,  alleged  to  be  jointly  inA'bted 
upon  contract,  if  the  summons  is  served  upon  one  or  more,  but  not  upon  all 
of  the  defendants,  the  plaintiff  may  proceed  against  the  defendant  or  defend- 
ants, upon  whom  it  is  served,  unless  the  court  otherwise  direrts ;  and,  if  he 
recovers  final  judgment,  it  may  be  taken  against  all  the  defendants  thsfl 
jointly  indebted. 

§  1933.  Such  a  judgment  is  conclusive  evidence  of  the  liability  of  etch 
defendant,  upim  whom  (he  summons  was  personally  served,  or  who  appeared 
in  the  action.  Where  it  is  taken  against  a  defendant,  upon  whom  the  sum- 
mons was  served  by  publication,  or  without  the  State,  pursuant  to  an  order 
for  that  purpose,  it  has  the  effect,  as  against  that  defendant,  specified  in 
section  lour  humlred  and  forty-tive  of  tliis  act.  As  against  such  a  defcBil- 
ant,  who  i-s  allowed  to  defend  after  judgment,  or  as  against  a  defendant  not 
summoned,  it  is  evidence  only  of  the  extent  of  the  plaintifTs  demand,  after 
the  liability  of  that  defendant  has  been  established,  by  other  evidence. 

§  1934.  An  execution  upon  such  a  judgment  must  be  issued,  in  form, 
against  all  the  defendants  ;  but  the  attorney  for  the  judgment  creditor  nnw^ 
indorse  thereupon  a  direction  to  the  sheriff,  containing  the  name  of  each 
defendant,  who  was  not  summoned,  and  restriiaing  the  enforcement  of  the 
execution,  as  prescribed  in  the  next  section. 

§  1935.  An  execution  against  the  person,  issued  upon  such  a  judgment, 
shall  not  be  enforced  against  the  person  of  a  defendant,  whose  nameis*<* 
indorsed  thereupon.  An  execution  against  property,  issued  upon  suoh  * 
judgment,  shall  not  be  levied  upon  the  sole  property  of  such  a  defendant; 
but  it  may  be  collected  out  of  personal  property,  owned  by  him,  joinl'.^ 
with  the  other  defendjmts,  who  were  summoned,  or  with  any  of  them; 
and  out  of  the  real  and  personal  property  of  the  latter,  or  of  any  o' 
them. 

§  1936.  Where  a  judgment  has  Iwjen  taken,  as  prescribed  in  section  on« 

thousand  nine  hundred  and  thirty-two  of  this  act,  the  clerk,  with  whom 

the  judgment-roll   is  filed,  must  write  upon  the  docket,  opposite  or  unde' 

the  name  of  cac^h  defendant,  upon  whom  the  summons  was  not  served,  the 

words,  "  not  summoned  ;"  and  a  like  entry   must  Ik?  made  by  each  counlj 

r/erk,  with  whom  tiic  judgment  is  afterwards  docketed.     The  judgment  do^ 

not,  hv  virtiw  of  ifs  being  docketed,  b\\u\  awn  Y\i\\\  vvv>t\wv\N,  w  v:\\^\\.«V  t«*I 

owiu'ffhv  such  n  (iefondaiit.      Hut  t\ut^  secwow  vVws  \w\,  wSX^iv-x.  v\\vi  vV^v.^^^'S 

r/^r/jf  of  net  ion,  to  fliarge  lh(^  judgmeiM  v\\Hm  aux  ycA  vvv>>^tVs. 
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§  1937.  After  the  recovery  of  a  judgment  again Rt  joint  debtors,  ns  pre- 
scnbed  in  section  one  thousand  nine  hundred  and  tbirty-two  of  this  act,  an 
actioQ  may  be  maintained  by  the  judgment  creditor,  against  one  or  more  of 
tiie  defendants,  who  were  not  summoned  in  the  original  action,  to  procuie 
a  judgment,  charging  his  or  their  property  with  the  sum  i>emaining  unpaid 
upon  the  original  judgment. 

g  1938.  The  complaint  in  such  an  action  must  be  verified ;  mast  con- 
tain an  allegation  that  the  judgment  has  not  been  paid  ;  and  must  state  the 
nm,  remaining  unpaid  thereupon,  at  the  time  of  the  verification. 

§  1939.  The  defendant's  answer  is  restricted  tc  defences  or  counter- 
claims, which  he  might  have  made  in  the  originHJ  action,  if  the  summons 
therein  had  been  serveil  upon  him,  when  it  was  first  soi*ved  upon  a  defend- 
ant jointly  indebted  with  him ;  objections  to  tiip  judgment ;  and  defences 
or  countei claims,  which  have  arisen  since  it  was  rendered. 

§  1940.  For  the  purpose  of  obt^iining  an  order  of  arrest,  an  injunction 
order,  or  a  warrant  of  attachment,  the  action  is  regarded  as  being  founded 
upon  the  contract,  upon  which  the  original  judgment  was  recovered. 

§  1941.  Where  the  judgment  is  in  favor  of  the  plaintiff,  it  must  deter- 
mine the  sum  remaining  unpaid  upon  the  original  judgment ;  and  it  may 
be  (loeki^ted,  and  an  executicm  may  be  issued  thereupon,  as  if  it  was  a  judg- 
ment for  the  sum  so  remaining  unpaid,  and  the  costs,  if  any.  Cottts  must 
be  awarded,  as  if  the  action  was  brought  upon  the  original  contract,  and 
the  sum  so  remaining  unpaid  had  been  recovered  therein. 

§  1942.  A  joint  debtor  may  make  a  separate  composition  with  his  cred- 
itor, as  prescribed  in  this  section.  Such  a  composition  dischai-ges  the 
debtor  making  it ;  and  him  only.  The  creditor  must  execute  to  the  com- 
pounding debtor  a  release  of  the  indebtedness,  or  other  instrument  exonerat- 
ing him  therefrom.  A  member  of  a  partnership  cannot  thus  compound  for 
a  partnership  debt,  until  the  partnership  has  been  dissolved  by  consent  or 
otlierwise.  In  that  case  the  in«4trument  must  release  or  exonerate  him, 
from  all  liability  incurred  by  reason  of  his  connection  with  the  partnership. 
An  instrument,  specified  in  this  section,  does  not  impair  the  creditor's  right 
of  action  against  any  other  joint  debtor,  or  his  right  to  take  any  pn>cee(ling 
ugainst  the  latter ;  unless  an  intent  to  release  or  exonerate  him,  appears 
affirmatively  upon  the  face  thereof. 

§  1943.  An  instrument,  specified  in  the  last  section,  is  deemed  a  satis- 
faction-piece, for  the  ]mrpose  of  discharging,  as  prescribed  in  section  one 
thousand  two  hundred  and  sixty  of  this  a.Jt,  the  docket  of  a  judgment,  re- 
covered upon  an  indebtedness  released  or  discharejed  thereby,  as  far  as  tlic 
judgment  affects  the  compounding  debtor.  Where  the  docket  of  a  judg- 
nient  is  discharged  thereupon,  a  special  entry  must  be  made  upon  the 
Jottket,  to  the  effect,  that  the  judgment  is  satisfied,  as  to  the  compounding 
debtor  only. 

§  1944.  Where  a  joint  debtor  has  thus  compounded,  a  joint  debtor,  who   ^ 
has  not  compounded,  may  make  any  defence  or  counterclaim,  or   have  an* 
other  relief,  as  against  the  creditor,  to  which  he  would  have  been  entitle* 
if  the  composition  had  not  been  made.     He  may  re<iuire  the  compoundin 
debtor  to  contribute  his  ratable*  proporlion  of  the  joint  deV>l,  w  o^  \\\ft  V*"' 
nershjp  debts,  as  the  case  may  ho,  as  if  the  latter  liad  not  beew  di^'iVwvv^^^- 

§1945.  In  an  action  brought  a<jainst  one  or  move  pevftou*,  ^tv«vv^^^^  ^'^ 
wt-stock  association,  partnership,  or   otherwise,  \u   the  \>eT\od\vi'A  V^' 
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poriarion  or  pnBsengera  op  properiy,  nn  ohjeciioii,  to  nnv  of  Ihe  jirocsedurgs, 
cBDnnt  lie  t»keli  !>}'  n  |)Crsoii  properly  iirndc  a  il('f(.'i]jMiit|  on  iliu  ^ruiind  llinl 
the  pljiiDliff  baa  joiniHl  witli  him,  iib'h  JtltmiliiTii,  ti  pprEwii  ijiil  jiijnil]' eu- 
gii;'ed  with  him  in  that  bUEitiees,  or  on  (li^'  L:<"ii"d  ilvit  lh<>  plniiitlB  liu^ 
failed  Ba  CO  join  with  lilm  n  person  »n  JKiutly  I'li^^i^iil,  imlf^^ri  tlie  pen>uiii 
so  engaged  liHVe,  nt  least  liiirly  iIhv.j  1.iIiji>  rln' muiria'  i-f  im-rit  (i(  Ibc  ni'- 
Cion,  liled  in  iha  olcrlc's  uffice  iiF  SHuh  I'n  iui>,  in  >ilil>  h  lIji^v  irunHi-orl  pni'- 
rau^era  or  property,  a  s|;at«meaC,  shotvliig  ihe  names  at  Mat  tliem.  J 
Htiileinent  bo  £led,  is  coneluBive,  for  tlie  purposDB  iipei-itii-d  ii  '  ~ 
m  iigiiinBl  tbe  persojis  filing  it,  until  thirty  days  after  filing,  il 
a  new  xtatement,  ahnn-ing  n  clinnge  of  intereai. 

§  1S46.  Where,  for  any  canse,  oue  or  more  purtnerH  h 
juiiiad  as  defenduiits  in  an  auliou  upon  n  [ini'tneraliip  linbilily.  am^  Gn:il 
judgment  has  befo  takon  ugainal  the  persona  made  defendant  'il"Ti-iii,  llis 
pliiiiitiCT,  if  tbe  judgment  remains  unsurislied,  muy  maintnin  a  Hopauili:  iii:iiiiu 
upon  the  same  demand,  ngninal  aacfa  omitted  piirtncr,  sotting  t'urlii  In  the 
complaint  the  facta  specified  in  this  Bcctioii,  as  well  na  the  facts  oouBlilnt 
ing  Lin  cause  of  action  upon  the  demand. 

§  1947.  In  an  aution  brought  to  dissolve  a,  partnership,  or  for  an  im- 
oonnlinft  between  partners,  or  affecting  tbe  continued  proaecutiou  nl  tbo 
buainesa,  the  uoun  may,  in  its  disoreiion,  by  order,  aullioriie  the  psrtoa- 
ship  boaiuess  to  be  continued,  during  the  pendency  of  the  uction  by  naelt 
more  of  Che  pannera,  upon  their  executing  iinil  filii^  with  the  clerk  id 
undertaking,  in  such  n  aum  and  with  siwli  aUTeliea  as  the  order  prMiribx, 
to  the  effeut  that  Ihej  will  abcv  all  orilera  of  llie  court,  in  the  action,  tnd 
perforiQ  all  things  which  the  judgment  ther^n  requires  thetn  to  pufromt 
The  court  may  impose  such  other  eonditiotis,  as  it  deems  proper,  and  it  mij 
in  itH  discretion  at  any  time  thereafter  i-eqnire  a  new  uodertabiDg  tu  W 
given.  Tbe  court  may  aleo  ascertain  the  value  of  the  partneriihip  prapf'nri 
and  oE  the  interest  of  the  respective  partoere  by  a  reference  or  olheri'b'i 
and  may  direut  an  acuounting  between  any  of  the  partners ;  and  the  ju^ 
ment  may  wake  such  provision  for  the  payment  to  the  itiiiring  partner^  f" 
their  inierest,  and  with  reepcut  to  the  rights  of  oredilnrs,  the  liile  ta  lf»  i 
parlnerahip  prripeity,  and  otherwise,  im  jiidlii'e  requires,  with  orwithoul  lilt  . 
appmntment  oE  a  reeelver,  or  a  auls  of  the  partnership  properly. 

<;[IAPTER  XVI. 
ACTIONS  IN  BEHALF  OF  THE  PEOPLE,  AND  SPECIAL  PB^ 
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TITLE  L 
AetioM  iiibthulf  of  the  people. 
if^alast  tlic  usurper  gf  an  ufflca  or  franchisi!. 
*nr  a  flae.  petialty,  or  rorfcllaret  ea  upou  a  forfuitiid  leotfll* 
actions,  founiled  upon  the  ppoliatinn.  or  other  mlwippratKlMiM 
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ARTICLE    FIRST. 

Action  against  the  Usubpir  op  an  Omcs  or  Franchise. 

in  MB.  Attorney-general  may  maintain  pH[)ord. 

I  action.  §  1958.  DuniageH ;  how  recovered. 

1M9.  Proceeding     when    complaint  1U64.  Quo  action  agaiuBt  (Hjveral  per- 

nameH  rightfnl  incumbent.  Hona. 

WHk  Action  triable  by  jury.  1955.  When      injunction      may      be 
19U.  Aesomption  of  office  by  person  grunted. 

entitled.  1966.  Final   judgment  in  action    for 
1IIG2.  Proceedings  to  obtain  books  and  usurping  office,  etc. 

§  1948.  The  attorney-general  may  maintain  an  action,  upon  his  own  in- 
^ORiatioD,  or  upon  the  complaint  of  a  private  person  in  either  of  the  fol-- 
lovmg  cases: 

1.  Against  a  person  who  usurps,  intrudes  into,  or  unlawfully  holds  or 
cxefcises,  within  the  State,  a  franchise,  or  a  public  office,  civil  or  military, 
or  an  office  in  a  domestic  corporation. 

2.  Against  a  public  officer,  civil  or  military,  who  has  done  or  suffered  nn 
let,  which  by  law  works  a  forfeiture  of  his  office. 

8.  Against  one  or  more  persons  who  act  as  a  corporation  within  the  State, 
^hoQt  being  duly  incorporated  ;  or  exercise,  within  the  State,  any  corpo- 
Kte  rights,  privi^ges,  or  franchises,  not  granted  to  them  by  the  law  of  tiie 
•tate. 

§  1949.  In  an  action,  brought  as  prescribed  in  the  last  section,  for 
Burping,  intruding  into,  unlawfully  holding,  or  exercising  an  office, 
)e  attorney-general,  besides  stating  the  cause  of  action  in  the  complaint, 
lay,  in  his  discretion,  set  forth  therein  the  name  of  the  person  rightfully 
atitled  to  the  office,  and  the  facts  showing  his  right  thereto ;  and  there- 
pcm,  and  upon  proof,  by  affidavit,  that  the  defendant,  by  means  of  his  usur- 
ation  or  intrusion,  has  received  any  fees  or  emoluments  belonging  to  the 
9lce,  an  order  to  arrest  the  defendant  may  be  granted  by  the  court,  or  a 
idge.  The  provisions  of  title  first  of  chapter  seventh  of  this  act  apply  to 
ich  an  order,  and  the  proceedings  thereupon  and  subsequent  thereto,  ex- 
spt  where  special  provision  is  otherwise  made  in  this  title.  For  that  pur- 
ose,  the  order  is  deemed  to  have  been  made  as  prescribed  in  section  five 
Undred  and  forty-nipe  of  this  act.  Judgment  may  be  rendered  upon  the 
ght  of  the  defendant,  and  of  the  party  so  alleged  to  be  entitled ;  or  only 
pon  the  right  of  the  defendalit,  as  justice  requires. 

§  1950.  An  action,  brought  as  prescribed  in  this  article,  is  triable,  of 
^urse  and  of  right,  by  a  jury,  in  like  manner  as  if  it  was  an  action  specified 
i  section  nine  hundred  and  sixty-eight  of  this  act,  and  without  procuring 
ci  order,  as  prescribed  in  section  nine  hundred  and  seventy  of  this  act. 

§  1951.  Where  final  judgment  is  rendered,  upon  the  right  and  in  favor 
f  the  person  so  alleged  to  be  entitled,  he  may,  after  taking  the  oath  of 
Rice,  and  giving  an  official  bond,  as  prescribed  by  law,  take  upon  himself 
ie  execution  of  the  office.  He  must,  immediately  thereafter,  demand  of 
le  defendant  in  the  action,  delivery  of  all  tiie  books  and  papers  in  the  cus- 
Hly,  or  under  the  control,  of  the  defendant,  belonging  to  the  office  froir 
hieh  the  defendant  has  been  so  excluded. 

§  1952.  If  the  defendant  refuses  or  neglects  to  deViver  at\y  o\  \\\fe\iOSi 
papers,  demanded /ts prescribed  in  the  last  section,  \\c  \a  ^^^"^^^V  ^^  v\^cu~ 
Manor, '  and  the  same  proceedings  must  be  taken,  to  compe\  v\\vi  vitXv^^''^ 
3df,  03  are  now  or  shall  hereafter  be  preseribea  by  \aw,  wVvex^i  v\  ^^^«»*^ 
28 
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who  has  held  an  oflBcef  refuses  or  neglects  to  deliver  the  official  boob  or 

pnpcrH  to  his  successor. 

§  1963.  [arn'd  1884.]  Where  final  judgment  has  been  rendered,  upoi 
the  riglit  and  in  favor  of  the  person  so  alleged  to  be  entitled,  he  nuyn' 
f()vei\  by  action  against  the  defendant,  the  damages  which  be  has  sustAm, 
iu  consequence  of  the  defendant's  usurpation,  intrusion  into,  unlawful  boid' 
iug,  or  ejLercisc  of  the  office. 

§  1954.  Where  two  or  more  persons  claim  to  be  entitled  to  the  hum 
office  or  franchise,  the  attorney-general  may  bring  the  action  against  all,  tt 
determine  their  respective  rights  thereto. 

^  1966.  In  an  action,  brought  as  prescribed  in  subdivision  third  of  sec- 
tion one  thousand  nine  hundred  and  forty-eight  of  this  act,  the  final  jodf 
mcnt,  iu  favor  of  the  plaintiff,  must  perpetually  restrain  the  def^Miintoi 
<]efendant8,  from  the  commission  or  continuance  of  the  act  or  actsooB- 
plained  of,  A  temporary  injunction  to  restrain  the  commission  or  cootinO' 
aiice  thereof,  may  be  granted,  upon  proof,  by  affidavit,  that  the  defeodanl 
or  defendants  enjoined  have  acted  as  a  corporation,  within  the  State,  wkh 
out  being  duly  incorporated,  or  have  usurped,  exercised,  or  claimed,  within 
the  State,  a  franchise,  liberty,  or  corporate  right,  not  granted  to  them  bj 
law.  The  provisions  of  title  second  of  chapter  seventh  of  tiiis  act  apply  U 
such  a  temporary  injunction,  and  the  proceedings  thereupon,  ezoept  when 
special  ])rovision  is  otherwise  made  in  this  title.  For  that  purpose,  the  is 
junction  order  is  dec  iied  to  have  been  granted  as  prescribed  in  section  sis 
huiulred  and  three  of  this  act. 

§  1956.  In  any  other  action,  brought  as  prescribed  in  this  article,  wfaert 
a  defendant  is  adjudged  to  be  guilty  of  usurping  or  intruding  into,  oroii- 
lawfully  holding  or  exercising,  an  office,  franchise,  or  privilege,  final  j»dg 
nient  must  be  rendered,  ousting  and  excluding  him  therefrom,  and  in  fa?©* 
of  the  people  or  the  relator,  as  the  ease  requires,  for  the  costs  of  the  actioO' 
As  a  part  of  the  fin  1  judgment,  the  court  may,  in  its  discretion,  also  awnrdi 
that  the  defendant,  or,  where  there  are  two  or  more  defendants,  that  one o« 
more  of  them,  pay  to  the  people  a  fine,  not  exceeding  two  thousand  dollars- 
The  judgment  for  the  fine  may  be  docketed,  and  execution  may  be  issued 
iliereupon,  in  favor  of  the  people,  as  if  it  had  been  rendered  in  an  action  to 
recover  the  fine.  The  fine,  wlien  collected,  must  be  paid  into  the  trewary 
of  the  Kstate. 

ARTICLE  SECOND. 
Action  to  vacate  Lettebs-Patkdt. 

§  1957.  When      attorney -general     may       §  1959.  Copy  of  Jadgment  roll  U)  h« 
inHiiitJiin  ncrlon.  nle<l,  etc. 

1958.  Action  triable  by  jury.  19o0.  Transcript  to  be  sent  to  coontj 

clerk,  etc 

§  1957.  The  attornov-general  may  maintain  an  action  to  vacate  or  annul 
letters-patent,  granted  by  the  people  of  the  State,  in  either  of  the  following 
cases : 

1.  Where  they  were  obtained  by  moans  of  a  fraudulent  sugirestion,  o^ 
concealment  of  a  material  fact,  made  by,  or  with  the  knowledge  orconient 
of,  the  person  to  whom  they  were  issued. 

1^.    Where  tliey  were  issued  iu  i\»\\oviU\ce  of  a  material  fact,  or  through 
mi  fit  like. 

'I    1  \  liore  the  pn  ten  t  ee,  or  1 1 \osi»  c\;\\m\uft  wx^Vv  \\\\w , W'^ ^  ^wv^  ^^  «ss^^^* 
'n  net,  in  viohiiion  of  the  terms  uud  co\uV\l\ou*  xivou  v<\uv:\v  W\^Vvvwv^ 
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were  granted,  or  have,  by  any  other  means,  forfeited  the  interest  acquired 
under  the  same. 

Whenever  the  attorney-general  has  good  reason  to  l>elieve,  tluit  any  act 
or  omission,  specified  in  this  section,  can  L)€  proved,  und  that  the  i>cr8oii  to 
be  made  defendant  has  no  sufficient  bgal  defem-e,  he  must  comuicucc  »u'jh 
in  action. 

§  1968.  An  action,  brought  as  prescribed  in  this  article,  is  triable,  of 
course  and  of  right,  by  a  jury,  as  if  it  was  an  action  specified  in  section 
nine  hundred  and  sixty-eight  of  this  act,  and  without  procuring  an  order, 
is  prescribed  in  section  nine  hundred  and  seventy  of  this  act. 

§  1969.  Where  final  judgment,  vacating  or  unnulling  letters  patent,  is 
rendered  in  an  action,  brought  as  prescribed  in  the  last  section,  the  attorney- 
general  must  cause  a  copy  of  the  jiidgraeitt-roU  to  be  forthwith  filed  in  the 
(Aue  of  the  secretary  of  State ;  who  must  make  an  entry,  in  the  records  of 
tile  commissioners  of  the  land  office,  stating  tiie  substance  and  effect  of  the 
JQdgment,  and  the  time  when  the  judgment-roll  was  filed.  The  real  prop- 
erty, granted  by  those  letters-patent,  may  thereafter  be  disposed  of  by  the 
eommissioners  of  tlie  land  office,  as  if  the  letters-patent  had  not  been 
iMoed. 

§  1960.  Immediately  after  making  the  entry  prescribed  in  the  last  sec- 
tion, the  secretary  of  State  must  transmit  a  certified  transcript  thereof  to 
the  clerk,  or  the  register,  as  the  case  requires,  of  each  county,  in  which 
the  real  property  affected  by  the  judgment  is  situated.  The  clerk  or  regis- 
ter must  file  it ;  and,  if  the  letters-patent  arc  recorde<l  in  his  office,  he  must 
note  the  contents  of  the  transcript  in  the  margin  of  the  record. 

ARTICLE  THIRD. 

icnoN  FOR  A  Fine,  Penalty,  or  Forfeiture,  or  upon  a  forfeited  Recog- 
nizance. 

$  1961.  When  action  cannot  bo  main-  |  19^)5.  Recognizance  ;  how  forfeited, 

tained.  19  A  Action  ou  recoguiaancf . 

1962.  Action  for  forfeiture,  etc.  1007.  Money  recoivfd    by  district-at- 

1963.  Money  recovered ;  how  ditjpoHcd  torney  ;  how  dit<{)osed  of. 

of.  1968.  District-attorney   to  render  ac- 

1964.  Certain  proceedings  in  the  ac-  count. 

tion  regulated. 

§  1961.  Whenever,  by  the  decision  of  the  general  term  of  the  supreme 
court,  or  of  a  superior  city  court,  a  construction  is  given  to  a  statute,  an 
act  done,  in  good  faith,  and  in  conformity  to  that  construction,  after  the 
decision  was  made,  and  bufore  a  reversal  thereof  by  the  court  of  appeals, 
is  60  far  valid,  that  the  party  doing  it  is  not  liable  to  any  penalty  or  for- 
feiture, for  an  act  that  was  adjudged  lawful  by  the  decision  of  the  court 
below.  But  this  section  does  not  control  or  affect  the  decision  of  tlie  court 
of  appeals,  upon  an  appeal  actually  taken  before  the  reversal. 

§  1962.  Where  real  or  personal  property  has  been  forfeited,  or  a  pen- 
alty incurred,  to  the  people  of  the  State,  or  to  an  officer,  for  their  use,  pur- 
suant to  a  provision  of  law,  the  attorney-general,  or  the  district-attorney 
of  the  county  in  which  the  action  is  triable,  must  bring  an  action  to  recover 
the  property  or  penalty,  in  a  court  having  jurisdiction  lUeteoL    \^\\e^v<i\>aft 
supreme  court  and  a  ju3tice*a  court  have  concurrent  jurwWc.vwu  ^>l  \.\vi  ^<i- 
aoa,  it  may  be  brouf^tit  ia  either,  at  the  election  of  tUe  alloTWviX -v^'^c^ a\  <^' 
i^trict-attomey.      A  recovery  in  such  an  action  bard  a  vecovviVN,  '\\^  ^^ 
vieractioa,  brought  for  the  same  cause 
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§  1963.  Money  recovered  in  such  an  action,  which  is  not  otherwise  spe* 
cially  granted  or  appropriated  by  law,  must,  when  collected,  bo  paid  into  the 
treasury  of  the  State. 

§  1964.  Sections  one  thousand  eight  hundred  and  ninety-seven  and  one 
thousand  eight  hundred  and  ninety-eight  of  this  act  apply  to  an  octioD, 
brought  as  prescribed  in  the  last  two  sections. 

§  1966.  Where  the  condition  of  a  recognizance  is  broken,  an  order  of 
the  court,  directing  the  prosecution  of  the  recognizance,  is  a  suflScient  ftf- 
feiture  thereof. 

g  1966.  Where  a  recognizance  to  the  people  is  forfeited,  the  district- 
attorney  of  the  county  in  which  it  was  taken,  must,  unless  the  court  other- 
wise directs,  forthwith  bring  an  action  to  recover  the  penalty  thereof.  It  is 
not  necessary,  in  such  an  action,  to  allege  or  prove  any  damages,  by  reason 
of  the  breach  of  the  condition  ;  but  where  the  people  are  entitled  to  judg- 
ment therein,  they  must  have  judgment  absolute,  for  the  penalty  of  the 
recognizance. 

^  1967.  Within  thirtv  days  after  a  district-attorney  receives  or  colleets 
money  upon  a  recognizamce,  or  for  a  penalty  or  forfeiture,  belonging  to  the 
county,  he  must  pay  it  to  the  county  treasurer  of  his  county,  deducting  only 
his  necessary  disbursements  ;  except  that,  where  he  does  not  receive,  as  his 
compensation,  a  salary  fixed  pursuant  to  law,  the  county  court  may,  by  an 
order  entered  in  its  minutes,  allow  him  to  retain  >ilso  a  sum,  specified  in  the 
order,  for  his  reasonable  costs  and  expenses,  and  a  reasonable  counsel  fee. 

§  1968.  Each  district-attorney  must  render  to  the  first  term  of  the  couaty 
court  of  his  county,  hold  in  each  calendar  year,  a  written  account,  verilied 
by  his  affidavit,  of  all  actions  brought  by  him  upon  recognizances,  or  for 
penalties  or  forfeitures  belonji^ing  to  the  county,  or  to  the  State ;  of  all  hi* 
proceedings  therein ;  of  all  judgments  recovered  by  him  therein  ;  and  of  all 
money,  collected  by  him  from  any  person,  belonging  to  the  county  or  to  the 
State.  This  section  applies  to  a  district-attorney  who  has  gone  out  of  office; 
during  the  preceding  calendar  year. 

ARTICLE    FOURTH. 

(^EKTAi\  Actions,  founded  upon  TH^:   Spoliation,  or  other  Misappropria- 
tion OF  PUltLIO  rUOPKIlTY. 

§  1909.  Action  in  court  of  the  State  for  people,  on  commencement  of 

public     funds     illot^ally    ob-  action, 

taincd,  con  verted,  etc.  §  1973.  Limitation  of  action. 

1970.  Stay  of  otiicr  domestic  actions  ;  1974.  Ultimate  disposiiion  of  procecda 

panioH  thereto  to  ho  brought  of  action  in  court  of  the  Sfcite. 

ni.  1975.  Id.;    ni>on  petition  of  corpora- 

1971.  ActiouH.  etc.,  in  foreijjfn  courts.  lion,  etc..  ajjgrieved. 

VJ7±  Money,  damages,   etc.,    vi>t  iu  1970.  Attorney-general  must  brinjf  ac- 

tion. 

^  1969.  Whore   any   ni()n(?y,    funds,   credits,    or   other   property,   held, 

or  owned   by  the  State,  or  hchi  or  owned,  oflicijilly  or  otherwise,  for  or  in 

b(?half  of  a  govornnicntal  or  other  |)ublic  interest,  by  a  domestic  municiiMl, 

or   other    pnl>lic  ct>rporatioji,    or   by    a    board,   officer,  custodian,   agency, 

or  agent  of  the  State,  or  of  a  city,  county,  town,  village,  or  other  division 

subdivision,  department,  or  portion  of  tiie  Slate,  has   heretofore  been,  or  is 

Jwivultrr,  without  right  obtained,  received,  emwerted,  t»r   dispo.xeii  t)f,  an 

nciiitn  to  rcrovvr   tlio   .same,  or  t.t»  veeovev  di\uu\\;es,  vw  vaWy  v'im\\w>\\svv>:\v>Ti, 

/'or  sif  (fbtnimtv'   rec«M" vin",  i>avi!\j:C,  eouvcwmv^,  v>v  v\\svv>t^\\\ft  vil  \.\\tt  *\\\\\vnv» 

both,  nmy  ho  tnuinUiiwfuy    the  people  ot  lUc  ^uvX.«,  \xv  tvxv^  ^^ovlx^.  v.\  V>« 
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ite  havmg  jurisdiction  thereof,  although  a  right  of  action,  for  the  siime 
ise,  exists  by  law  in  some  other  public  authority,  and  whether  an  action 
;refor,  in  faTor  of  the  latter,  is  or  is  not  pending,  when  the  action  in  favor 
the  people  is  commenced. 

§  1970.  Where  an  action  is  commenced  by  the  people,  for  a  cause  speci- 
d  iu  the  last  section,  the  court  in  whicii  it  is  brougiit  may,  upon  the 
plication  of  any  party  thereto,  grant  an  order  staying  proceedings  in  any 
ler  action,  brought,  for  the  same  cause,  m  the  same  or  any  other  court  of 
i  State,  by  a  public  authority,  other  than  the  people  ;  and,  if  necessary 
proper,  it  may  vacate  any  order  vr  interlocutory  judgment,  made 
rendered  in  such  an  action ;  and  it  may,  by  the  same  order,  or  by  a  sub- 
)ueut  order,  granted  upon  the  application  of  any  party  to  either  action, 
*ect  that  any  party  to  the  action  so  stayed,  be  brought  in,  as  a  party  to 
e  action  commenced  by  the  people. 

§  1971.  The  people  of  the  State  may  commence  and  maintain,  in  their 
'u  name,  or  otherwise,  as  is  allowable,  one  or  more  actions,  suits,  or  other 
dicial  proceedings,  in  any  court,  or  before  any  tribunal,  of  the  United 
ates,  or  of  any  other  state,  or  of  iany  territory  of  the  United  States,  or  of 
y  foreign  country,  for  any  cause  specified  in  the  last  section  but  one. 

§  1972.  Upon  the  commencement,  by  the  people  of  the  State,  of  any 
tion,  suit  or  other  judicial  proceeding,  as  prescribed  in  this  article,  the 
tire  cause  of  action,  including  the  title  to  the  money,  funds,  credits,  or 
her  property,  with  respect  to  which  the  suit  or  action  is  brought,  and  to 
e  damages  or  other  compensation,  recoverable  for  the  obtaining,  receipt, 
ivment,  conversion,  or  disposition  thereof,  if  not  previously  so  vested,  is 
ansferred  to,  and  becomes  absolutely  vested  in,  the  people  of  the  State. 

§  1973.  The  people  of  tlie  State  will  not  sue  for  a  cause  of  action,  spe- 
lled in  this  article,  unless  it  accrued  within  ten  years  before  the  action  is 
)inmcnced. 

§  1974.  Any  court  of  the  State,  in  which  an  action  is  brought  by  the 
eople,  as  prescribed  m  this  article,  may,  by  the  final  judgment  therein,  or 
yaeubsequent  order,  direct  that  any  money,  funds,  damages,  credits,  or 
tlier  property,  recovered  by,  or  awarded  to,  the  plaintiff  therein,  which,  if 
lat  action  had  not  been  brought, would  not  have  vested  in  the  people,  be 
isposed  of,  as  justice  requires,  in  such  a  manner  as  to  re-instate  the  lawful 
istody  thereof,  or  to  apply  the  same,  or  the  proceeds  thereof,  to  the  ob- 
!C'ts  and  purposes  for  which  the  were  authorized  to  be  raised  or  procured  ; 
ftev  paying  into  the  State  treasury,  out  of  the  proceeds  of  the  recovery,  all 
spenses  incurred  by  the  people  in  the  action. 

§  1975.  Any   corporation,   board,   officer,   custodian,  agency,  or  agent, 
ay,  in  behalf  of  any  city,  county,  town,  village,  or  other  division,  sub- 
vision,  department,  or  portion  of  the  State,  which  was  not  a  party  to  an 
itioD,  brought  as  prescribed  in  this  article,  and  which  claims  to  be  entitled 
the  custody  or  disposition  of  any  of  the  money,  funds,  damages,  credits, 
other  property,  recovered   by,  or  awarded  to  the  plaintiff,  by  the  fina' 
dgment  in  the  action,  or  any  of  the  proceeds  thereof,  and  not  disposed  '' 
prescribed  in  the  last  section,  present,  at  any  time  after  the  actual  e< 
Jtion  of  the  money,  and  its  payment  into  the  State  treasury,  or  the  «l<sW 
eeipt  of  the  property  by  the  people,  to  the  supreme  cowTt,  tiiV.  ^  ^'^©^ 
"m  (hereof  held  in  the  county  of  Albany,  a  verViied  pe\,\\.\ow,  seVWYv^si^"*^"' 
facts,  and  praying  for  the  relief  to  which  he  ov  it.  \*  euUvXeOi.    ^c>>ac» 
appJjCMtJoa  Mad  a  copy  of  the  petition   must    be   Rcrved  mv^'P^  ^"^^^  *• 
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ney-general.  Upon  the  hearing  the  court  may  make  such  a  final  order,  u 
juBt ice  requires,  fur  the  disposition  of  the  money  or  other  property,  M 
preHcribed  in  the  last  section. 

§  1976.  The  attorney-general  must  commence  an  action,  suit,  or  other 
judicial  proceeding,  as  prescribed  in  this  article,  whenever  he  deems  it  fw 
the  interest  of  the  people  of  the  State,  so  to  do  ;  or  whenever  he  id  so  di< 
rocted,  in  writing,  by  the  governor. 

ARTICLE  FIFTH. 
Action  to  rkcoyer  Propert7  escheated,  or  forfeited  for  Treason. 

§  1977.  Attomey-ffeneral  to  brln^  eject-  $  1980.  Effect  of  jndgment  against  na- 

ment   nir  real   property,  e«-  known  claimants, 

cheated  or  forfeited.  1961.  Attomey-getienil  to  report  ro- 

1978.  Notice  to  be  published  before  coveries    to   comi^^iouerB  d 

trial  or  judgment.  land  office.. 

1979.  When  unknown  claimanta  may  196S.  Action  to  recover  perronul  prop- 

be  mMde  defendunttf.  erty  forfeited  for  trea«oo. 

§  1977.  Whenever  the  attorney-general  has  good  reason  to  believe,  that 
the  title  to,  or  right  of  possebsion  of,  any  real  property,  has  vested  in  the 
people  of  the  State,  by  escheat,  or  by  conviction  or  outlawry  for  treason,  1m 
must  commence  an  action  of  ejectment,  to  recover  the  property. 

>^  1978.  The  attorney-general  must  cause  a  notice,  spocifying  the  namei  ■ 
of  the  parties,  and  the  object  of  the  action,  and  containing  a  brief  descrip- 
tion of  the  property  affected  thereby,  to  be  published  in  the  newspaper 
printed  nt  Albany,  in  which  legal  notices  are  required  to  be  published,  in  a 
uew8paj)er  publieihed  in  the  city  of  New  York,  and  in  a  newspaper  published 
in  each  county  in  which  any  part  of  the  property  is  situated,  at  least  once 
in  each  week,  for  twelve  successive  weeks,  before  an  issue  of  fact,  joined  in 
the  jiciion,  is  brought  to  trial;  or,  where  judgment  is  rendered  therein  in 
favor  of  ihe  plamtiff,  otherwise  thau  upon  the  trial  of  an  issue  of  fact, 
before  final  judgment  is  rendered. 

§  1979.  If  the  property  is  not  occupied,  and  no  person  is  known  to  the 
attoiiioy-general,  as  claiming  title  thereto,  the  defendant  or  defendants  may 
be  designated  as  "  unknown  claimants,"  without  any  other  de«4cription.  In 
all  other  respects,  section  four  hundred  and  fifty-one  of  this  act  applies  to  an 
action,  in  which  the  defendant  or  defendants  are  thus  designated. 

Q  1980.  Where,  in  an  action  of  ejectment,  to  recover  property  alleged 
to  be  escheated,  brought  as  prescribed  in  the  last  section,  final  judgment  in 
favor  of  the  people  is  lendeied  against  unknown  claimants,  und  the  real 
property  recovered  I  hereby  is  afterwards  sold  and  conveyed,  under  the  direc- 
iiouof  the  coniiuissioners  of  the  land  oflice,  the  judgment  is  conchisive 
upon  the  title  of  that  property,  as  against  all  persons,  except  those  who 
cori'inence  an  action  of  ejectment  for  the  recovery  thereof,  or  of  a  part 
thereof,  within  five  years  after  the  final  judgment  was  rendered  in  the 
action  in  favor  of  the  people,  and  the  judgment-roll  was  filed  thereupon. 
But  >ection  three  hundred  and  seventy-five  of  this  act  applies  to  buch  an 
HI -won. 

$5  1981.  The  attorney  general  must,  from  time  to  time,  make  a  report  to 
the  conmiissioners  of  the  land  ofiice,  of  all  real   prof)erty  recovered  by  the 
people,  in  litiy  nvt'ion  brought  pursuant  to  this  article. 

^  1982.   ir/iero  jx^sonal  pro\»evtY  \4*  lor^e\Vv.H\  u^  v\\vi  vcc^\\«^  v\\»wv  •».  w«w. 
yiiiioi)  or  ojir/;iWT>'  for  trt'jisim,  the  atum\o\-v:.v\wvv\\  t\x>\*\  W\w^. w\\  vwtf 
^nninuiu,  uu  uctUm  to  recover  tbo  sumo,  or  iW  xvAu^  v.W^v.K,  v>t  ^.>.Oyx  vA\» 
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on,  founded  npon  the  forfeiture,  as  might  be  maintaiiied  by  a  private 
lOD,  who  had  acquired  title  to  the  property. 

ARTICLE  SIXTH. 

cncLLANsous  Pboyisions,  rslatino  to   Actions,  etc.,  in   Behalf  of 

THE  People. 

65.  Scire  fada^,  quo  warranto,  etc.,  corporation  and  Dsnrpera  of 

abolished.  rraoctiise. 

64.  Actions   to  be  brought   in  the  |  1968.  Joinder    of    causes    of    action 

name  of  the  people.  a^uinnt  same  person. 

85.  Jadgmen  t  for  costs  may  be  taken  1969.  CodhoI  idation  of  actions  against 

against  the  people.  several  defendantn. 

66.  Relator ;  when  to  be  joined  as  1990.  When  p(>o[>lu,  municipal  corpo- 

plaintiil ;    compensation    of  ration,  etc.,  not  required  to 

attorney-general.  give  security. 

67.  Costs ;   how    collected   against 

1983.  The  writ  of  scire  facias,  the  writ  of  quo  warranto,  and  proceed- 
}  by  infornaatiou  in  the  nature  of  quo  warranto,  h.ivo  been  abolished, 
r  relief,  formerly  obtained  by  meauH  of  either  of  those  writs,  may  be 
lined  by  action,  where  an  appropriate  action  tiierefor  is  prescribed  in 
>  act. 

1084.  An  action,  brought  as  prescribed  in  this  title,  except  an  action 
•ecover  a  penalty  or  forfeiture,  expressly  given  by  law  to  a  particular 
."cr,  must  be  brought  in  the  name  of  the  people  of  the  State  ;  and  the 
ceedioga  therein  are  the  same,  as  in  an  action  by  a  private  person,  except 
Hherwise  specialiy  prescribed  in  tliis  title. 

j  1985.  Where  judgment  is  rendered,  or  a  final  order  is  made,  against 
people,  in  a  civil  action  brought,  or  special  proceeding  instituted,  in 

ir  name,  by  a  public  officer,  pursuant  to  a  provision  of  law,  it  must  bo  to 
same  effect,  and  in  the  same  form,  as  against  a  private  individual,  who 

ngs  a  like  action,  or  institutes  a  like  special  proceeding,  except  as  othcr- 

e  specially  prescribed  by  law.     But   an   execution  shall  not  be  issued 

linst  the  people. 

\  1986.  Where  an  action  is  brought  by  the  attorney-general,  as  pre- 
ibed  in  this  title,  on  the  relation  or  information  of  a  person,  havini:  an 
erest  in  the  question,  the  complaint  must  allege,  and  the  title  of  the  ac- 
1  must  show,  that  the  action  is  brought  upon  the  relation  of  that  person, 
^och  a  case,  the  attorney-general  must,  as  a  condition  of  bringing  the 
ion,  require  the  relator  to  give  satisfactory  security  to  indemnity  the 
>ple,  against  the  costs  and  expenses  thereof.  Where  security  is  so  given, 
attorney-general  is  entitled  to  compensation  for  his  services,  to  be  paid 
the  relator,  in  like  manner  as  the  attorney  and  counsel  for  a  private 
son. 

1 1987.  Where  final  judgment  in  an  action,  brought  as  prescribed  in 
I  title,  is  rendered  agamst  a  corporation,  or  persons  claiming  to  be  a  eol- 
ation, the  court  may  direct  the  costs  to  be  collected  by  execution  against 

of  the  persons  claiming  to  be  a  corporation  ;  or  by  warrant  of  iiltacli- 
it,  or  other  process,  against  the  person  of  any  director  or  other  officer  of 
corporation. 

1 1988.  Where  two  or  more  causes  of  action  exist,  in  favor  of  the  vcq\)\<i., 
inst  the  same  person,  for  money  due  upon,  or  damages  ^oy  \\\^  \\o^\- 
fomunce  of,  one  or  more  contracts  at  the  same  nature.,  iVvft  •aVVww^'^- 
raJ  must  join  all  those  causes  in  one  acliou. 

«RP.   Where  two  or  more  actions,  brought  id   bebaU  oi  vYie  ^^^V 
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upon  the  same  mortgage  or  other  contract,  are  pending  against  aepti 
fend.intd,  chiiming  or  defending  under  tiie  same  title,  the  ftttomev: 
must,  upon  the  request  of  tiie  defendants,  cause  them  to  be  eonac 
into  one  action ;  and  only  one  bill  of  costs  can  be  taxed  against 
fenduuts. 

§  1990.  Each  provision  of  this  act,  requiring  a  party  to  give  » 
for  the  purpose  of  procuring  an  order  of  an-est,  an  injunction  ord 
warrant  of  attuchmeut,  or  as  a  condition  of  obtaining  any  other  n 
Inking  any  proiiceding ;  or  allowing  the  court,  or  a  judge,  to  reqnii 
security  to  be  given  ;  is  to  be  construed,  as  excluding  an  action  broi 
the  people  of  the  State,  or  by  a  domestic  municipal  corporation ;  < 
public  oflicer,  in  behalf  of  the  people,  or  of  such  a  corporation; 
where  the  security,  to  be  given  in  such  an  action,  is  specially  reguk 
the  provision  in  question. 

TITLE  ir. 

Special  proceedingt  instituted  by   State  writ. 

Article  1.  Provi^iono  applicable  to  two  or  more  State  writs. 

2.  The  writ  of  liabeaii  corpa^,  to  bring  up  a  i)cr4on  to  testify. 
8.  The  writ  of  habeas  corpas,  and  the  writ  of  certiorari,  to  iuqalre 

cause  of  detention. 
4.  The  writ  of  mandamns. 
6.  The  writ  of  prohibition. 

6.  The  writ  of  as8e.<«(>raent  of  damages. 

7.  The  writ  of  certiorari,  to  review  the  determination  of  an  lnf< 

buual. 

ARTICLE  FIRST. 
Provisions  applicable  to  Two  or  more  State  Writs. 

$  1991.  State  writs  enumerated.  fees  and   undertakin 

V.192.  To  be  under  poal  of  court.  required. 

19H3.  State  writ  at  tiie  ioHtance  of  the  §  9001.  Peea  to  ptirsons  not  offl 

pi'n])le.  2002.  Lust  two  sections  qualifl 

1994.  Relator,  when  joined  with  peo-  2003.  Mode  of  perving  writ,  wl 

l)l(' ;  parties,  liow  styU-d.  son  concealn  himself. 

1995.  Partit'8  may  ai)i>ear  by  attorney.  2004.  Person  served  to  obey 
l'M6.  Allowance  to  be  indorsed   and  corpn8. 

Hi^iied.  2003.  Id.;  as  to  certiorari. 

1997.  Final  ordi-r  ;  certain  proceedings  2006.  Time  of  returning  hab 

same  an  in  actions.  pus. 

199S.  When  writ  returnable.  2007.  Punishment  for  non-pay 
191)9.  How  served.  Costs. 

2000.  Habeas    corpus,   how    served  : 

§  1991.  The  writ  of  habeas  corpus  to  bring  up  a  person  to  testify 
answer ;  the  writ  of  habeas  corpus,  and  the  writ  of  certiorari,  to 
into  tlie  cause  of  detention  ;  the  writ  of  mandamus ;  the  writ  of  ] 
tion  ;  the  writ  of  as.sessmcnt  of  damages,  which  is  substituted  for  t 
heretofore  known  as  the  writ  of  ad  quod  damnum  ;  and  the  writ  of 
rari  to  review  the  determination  of  an  inferior  tribunal,  which  may  b 
tlic  writ  of  review,  shall  hereafter  be  styled,  collectively,  State  writs. 

§  1992.  A  State  writ  must  be  issued  under  the  seal  of  the  oc 

which  it  is  awarded.     Where  it  is  allowed  by  a  judge  out  of  court, 

returnable  before  a  court  of  record,  it  must  he  issued  under  tlie  seal 

court  before  whieh  it  is  returnable.     Where  it  is  returnable   before 

out  of  courtf  or  before  n  body  or  tr\buuv\\,  olUor  than  n  court  of  re 

must  bo  issued  under  the  seal  ol  the  s\i\>rc\\\^  ^^omtv..    \^\\^xvi>\vi^« 

mwrome  court  is  to  ite  used,  as  prci^cnbcd  \u  v\v.^^^^^^^^:^vAv\\.Tv^vv^\i,^ 

jftJw  county  wherein   the  writ  \a  awKvAcA,  ot  nnXx^^vc^xu  xv  x*  x.:\.vxvv 
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3.  Where  a  State  writ  is  required,  in  an  action  or  special  proceed- 
or  criminal,  to  which  the  people  are  a  party,  or  in  which  they  ai-e 

d,  it  may  be  awarded  upon  the  application  of  the  attorney-general, 
district-attorney  having  charge  of  the  action  or  special  proceeding; 
ndorsement  of  the  allowance  thereof  must  state,  that  it  was  issued 
;h  au  application. 

4.  A  State  writ  must  be  issued  in  behalf  of  the  people  of  the 
ut  where  it  is  awarded  upon  the  application  of  u  private  person,  it 
»w  that  it  was  issued  upon  the  relation  of  that  person.  The  officer 
person,  against  whom  the  writ  is  issued,  shall  be  styled  the  defend- 
)iu. 

5.  The  parties  to  a  special  proceeding,  instituted  by  State  writ, 
>ear  by  uttomcy,  with  like  effect  as  in  an  action  brought  in  the 
court ;  but  a  return  to  such  a  writ  must  t>e  made  under  the  hand 
itendant,  except  in  a  case  where  it  is  otherwise  specially  prescribed 
or  where  the  court  or  judge,  for  good  cause  shown  by  affidavit, 
;  directs.  Where  the  attorney -general  or  the  district-attorney  does 
ar  for  the  people,  the  attoiiiey  for  the  relator  is  deemed  also  the 
for  the  people. 

6.  The   presiding  judge   of  a   court,  by  which   a   State    writ   is 
or  the  judge  who  allows  such  a  writ  oirt  of  court,  as  the  case  may 
sign  an  ultowauce  thereof  indorsed  thereupon,  stating  the  date  of 
ranee. 

7.  The  final  determination  of  the  rights  of  the  parties  to  a  special 
ig  instituted  by  State  writ,  is  styled  a  final  order.  The  provisions 
Jt,  relating  to  amendments,  motions,  and  intermediate  orders,  in  an 
re  applicable  to  similar  acts  in  such  a  special  proceeding ;  exc*ept 
ecial  provision  is  otherwise  made  therein,  or  where  the  proceeding 
lant  to  the  object  of  the  State  writ,  or  the  mode  of  procedure  there- 

8.  Except  where  special  provision  is  otherwise  made  In  this  act,  a 
it  may  be  made  returnable  forthwith,  or  on  a  future  day  certain,  as 
requires. 

9.  Except  where  special  provision  is  otherwise  made  in  this  act,  a 
t  must  be  personally  served,  in  like  manner  as  a  summons,  issued 
e  supreme  court ;  and  each  provision  of  this  act,  relating  to  the 
service  of  such  a  summons  upon  a  defendant,  applies  to  the  ser- 
State  writ. 

0.  A  writ  of  a  habeas  corpus  can  be  served  only  by  an  elector  of 
.     Where  the  prisoner  is  in  custody  of  a  slierilf,  coroner,  eonsta- 
arshal,  the  service  is  not  complete,  unless  the  person  serving  the 
ers  to  the  officer,  the  fees  allowed  by  law  for  bringing  up  the  pris- 
i  delivers  to  him  an  undertakmg,  with  at  least  one  surety,  in  a  sum 
therein,  to  the  effect,  that  the  surety  will  pay  the  charges  of  ear- 
k  the  prisoner,  if .  he  shall   be  remanded;  and  that  the  prisoner 
scape   by  the  way,  either  in  going  to,  remaining  at,  or  returning     , 
place  to  which  he  is  to  be  taken.     The  sum  so  specified  must  be,    | 
;wice  the  sum  for  which  the  prisoner  is  detained,  \i  \\e\%  ^^Va\viftA.  ' 
^WcBum  of  money  ;  if  not ^  it  must  be  one  thousand  doWax^. 

A  court  or  a  judge,  allowing  a  writ  of  habeas  corpwa,  d\\'ec\.^VJ 
other  tlntu  a  sheriff,  coroner,  constable,  or  mav8\\a\,  m«L^/\w> 


or  hij  discralion,  require  the  applieant,  m  ordor  la  render  the  servioe  llitTHif 
uiiniplele,  to  pny  the  tliurgea  ol  tiiiiigiiig  up  [he  prleuiier.  tii  tliuL  one,  tlo 
umuimt  of  the  charges,  not  to  elia-td  tlic  fees  nlli>*ed  bj  lu*  lo  ii  sknl 
for  a  Bimilar  service,  aiaat  be  Bpeoilied  in  ihe  uerliguate  allowing  llin  viriu 

%  2002.  The  last  two  set'tluns  are  not  nppMcHlile  ro  n  cute,  when  ili> 
wi  It  is  allowed  upon  the  appliuution  of  the  iitiuruej'-general,  or  i  duuk'l' 

I  2003.  A  writ  at  habeas  corpus  or  of  cei'tlorari,  Issued  at  prewrlM  >iii 
artitla  sct-ond  or  urtlylu  third  01  tim  title,  maj  bo  served  bv  fleHvCTing  It » 
the  pE^rson  to  whom  it  Ib  direuti-d.  II  hu  uiniiut  tie  fouiKl,  with  dncdtB- 
genpe,  it  nmy  be  served,  by  leiiviiig  it,  at  the  jiiil  or  other  pheo  in  whwhllit 
priHOncr  l»  confined,  nilh  any  under  offleec,  or  ulher  persuii  of  pi'u|H'i  up 
having  ohargB,  (or  the  time,  of  the  pi-iBoncr,  and  pnyiiig  or  (emiei-iiig  lo  liii" 
the  feesur  uliargea  fur  bringing  uptlic  prieoner.  II  the  pemon,  upuii  wliw 
the  writ  ought  to  be  served,  keopa  himself  coiiueuli'd,  or  iL-lupea  mliuhiniu* 
tu  tlie  person  altompting  to  serve  If,  it  ma;  be  served  bj  ulliiing  il  In  i 
coiispiuuoDB  place:,  ou  the  oulbide,  eltber  of  hia  dwulling-houae,  or  ul  ll> 
place  wliero  the  prisoner  is  uonfiued.  la  that  uiae,  the  service  is  cumpkl^ 
without  It'fidoriiif;  the  leas  oi'  chtirges  for  bringing  up  the  prisoner. 

§  2004,  A  sheriff,  coroner,  constiible,  or  marohal,  upon  wliuin  aauifi'ilt 
Burviuu  ol  a  writ  of  habeas  oorpaa  ia  miide.dfi  prescribed  in  this  Hrtielv.ni<|( - 
ubej  lujii  inaliu  I'etaru  to  the  mit,  aconrdiiig  to  the  exigency  iliemi, 
wltethcr  it  Lt  dlivcipd  to  him  or  not.  An]!  oilier  person,  upon  wImhumAi 
a  writ  is  Mrved,  having  the  cudtoily  of  the  individual  fur  vrhiiae  IwueBlK  I 
vss  istiuail,  ninal  obev'und  exeuule  it,  Hccording  to  tlie  commutid  tbooA  - 
irlthout  [■enuiiing  unj  bond,  or  the  payment  of  any  charges,  eicept  twA  *  ' 
are  epei-itleil  in  the  uettiticato  allowing  the  writ. 

§  2006.  A  pel'aoii  upon,  vhoni  a  writ  of  cerliurnli,  issued  as  )>ivecrilitj  , 
in  thia  title,  is  aeived,  must,  m  like  munnur,  upon  payuieut  or  tender  4(A(; 
fees  allowed  by  law  for  umkiug  a  return  to  the  writ,  and  for  copviUS  t**. 
WBi-nuit,  or  other  procesa  or  pruceeding.  to  be  anuuited  therera,  utwjiwti 
return  the  writ,  nceording  to  the  exigent-j  thereof.  1 

%  2006.  Where  a  nrit  of  habeas  corpus  is  reluraable  on  u  day  «nuB>  j 
tho  return  must  be  made  ul  the  lime  ami  plai'e  speijded  therein.  WbtM' 
Huchawritis  retumitble  forihwith,  at  a  pi  nee  within  twenty  milasultlM  | 
plaee  of  serviw,  the  letitrii  must  be  ninitc,  and  the  prisoner  must  be  po ' 
duced,  within  twenty-four  hours  after  serviee;  and  the  hke  timeniutH 
allowed.  Cor  each  additionid  twenty  miles, 

§  2007.  Foe  non-piiymenl,  upon  demand,  of  Ihe  (msIs  nwarded  by  >  Iw 
order,  inudo  In  a  speciul  pi-oceeding  instiinted  liy  (kute  writ,  except  wliMl- 
peremp  lory  writ  of  mnnilamus  la  (iwurded,  sfierlhe  issuing  of  an  allwuM'* 
mnndainua,  (he  person  required  (o  pay  the  same  mar  be  jmni^betl  fi"' 
contempt  of  the  court  annrdlng  them,  or  of  whieh  the  judge  iiiardtngllM'l 
is  a  member,  as  if  the  flnul  order  was  n  final  judgment  of  the  imiuii, 

ARTICLE    SECOKD. 

Tub  Whit  or  Habkas  Com-l-»,  to  antNO  in>  i  Pkrsom  to  tectir. 

I  BDD8.  Hal>pa«  corpus  to  testify  ;  when       t  XHl.  The  Is.c  three   H^ctlona  IMO- 

).  Id,;  ivhea  allowed  by  ]inl«e.'  3113.  ApuHrianin  :  how  Tnnda. 
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S  2008.  A  coui>t  of  recoi^  other  than  a  jiiPtice's  court  of  a  city,  or  a 
jiK^e  of  sach  a  court,  or  a  justice  of  the  supreme  court,  has  power,  upou 
the  application  of  a  party  to  an  action  or  special  proceeding,  civil  or  crim- 
iul,  pending  tlierein,  to  issue  a  writ  of  habeas  corpus,  for  the  purpose  of 
briDgii!g  before  the  court,  a  prisoner,  detained  in  a  juil  or  prison,  within  the 
Htate,  to  testify  as  a  witness  in  the  action  or  special  proceeding,  in  behalf 
of  the  applicant. 

§  2009.  Such  a  writ  may  also  be  issued  by  a  justice  of  the  supreme  court, 
upon  the  application  of  a  party  to  a  special  proceeding,  civil  or  criminal, 
pending  before  any  officer  or  body,  authorized  to  examine  a  witness  therein. 
In  a  case  specified  in  this  section,  the  writ  may  also  be  issued  by  a  judge  of 
*  superior  city  court,  a  county  judge,  or  a  special  county  judge,  residing 
witliin  the  county  where  the  officer  resides,  before  w^hom,  or  the  court  or 
other  body  so  in  or  before  which,  the  special  proceeding  is  pending. 

§  2010.  Such  a  writ  may  also  be  issued  by  a  justice  oF  the  supreme 
court,  upon  the  application  of  a  purty  to  the  action,  pending  before  a  justice 
of  the  peace,  or  in  a  justice^s  court  of  a  city,  or  a  district  court  of  the  city 
of  New  York,  to  bring  before  the  justice  or  court,  to  be  examined  as  a 
witnetts,  a  prisoner  confined  in  the  jail  of  the  county  where  the  action  is  to 
be  tried,  or  an  adjoining  county.  In  a  case  specified  in  this  section,  the 
writ  may  also  be  issued  by  a  j'ldge  of  a  superior  city  court,  a  county  judge,  or 
a  special  county  judge,  residing  within  the  county  where  the  justice  resides, 
or  the  court  is  locattni,  or  the  prisoner  is  confined,  as  the  case  may  be. 

§  2011.  [amW  1880.]  A  writ  shall  not  be  issued,  by  virtue  of  either  of 
the  last  three  sections,  to  bring  up  a  prisoner  sentenced  to  death.  Nor  shall 
it  be  issued  to  bring  up  a  prisoner  confined  under  any  other  sentence  for  a 
felony ;  except  where  the  application  is  made,  in  behalf  of  tiie  people,  to 
bring  him  up  as  a  witness  on  the  trial  of  an  indictment,  and  then  only  by 
tnd  in  the  discretion  of  a  justice  of  the  supreme  court,  or  a  judge  of  a  su- 
perior city  court,  upon  such  notice  to  the  district  attorney  of  the  county 
wherein  the  prisoner  was  convicted,  and  upon  such  terms  and  conditions, 
ind  under  such  regulations  as  the  judge  may  prescribe. 

§  2012.  An  application  for  a  writ,  made  as  prescribed  in  either  of  the 
foregoing  sections  of  this  article,  must  be  verified  by  affidavit,  and  must 
itate: 

1.  The  title  and  nature  of  the  action  or  special  proceeding,  in  regard  to 
which  the  testimony  of  the  prisoner  is  desired  ;  and  the  court,  or  body,  in 
or  before  which,  or  the  officer  before  whom,  it  is  pending. 

2.  That  the  testimony  of  the  prisoner  is  material  and  necessary  to  the 
applicant,  on  the  trial  of  the  action,  or  the  hearing  of  the  special  proceeding, 
u  be  is  advised  by  counsel  and  verily  t)elieves. 

t.  The  place  of  confinement  of  the  prisoner. 

4.  Whether  the  prisoner  is  or  is  not  confined  under  a  sentence  for  a 
fflony. 

But  where  the  attorney-general  or  district-attorney  makes  the  application, 
be  need  not  swear  to  the  advice  of  counsel. 

S  2013.  The  return  to  a  writ,  issued  as  prescribed  in  this  article,  must 
^te  for  what  cause  the  prisoner  is  held  ;  and  if  it  appears  thei'efi'om,  that 
^'vi  held  by  virtue  of  a  mandate  in  a  civil  action  or  special  procc>eding,  or 
bj  virtue  of  a  commitment  upon  a  criminal  charge,  he  must,  after  having 
^fied,  be  remanded,  and  again  committed  to  the  prison,  from  which  fate 
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foiibwith  iMoe  ■  WRmnt  «f  ■ttafbiDeDt,  directed  generally  t 
■D^  t^aatj  where  the  deliiKjiiuiit  timy  Uc  found,  or,  if  ihe  delrnqsntl 
fberifl,  to  Miy  dotodct  ot  kiit  i:uiiDly.  ui'  tu  a  parlicular  petMiii  i 
■ppcMDted   to  eievnCc  the  irnn-unt,  anil  dGsigDsicil   therein ;   i-oiOE 
lut-h   ofBcer  or  other  penon  fdiUiwUh    Mi  0]>pieliend    [he  deliaqueii 
bring  biiu  before  Ihe  u>urt  or  jutlge.     Upon  Lhtt  d^lmqueut  b^gimbi . 
up,  an  order  mnit  be  made,  vonimittiug  liioi  to  close  custody  id  the  JI 
tbe  coDDtj  in  whiob  tlie  conn  oi- judge  is ;  or,  if  ha  is  n  sheriff,  m^ 
of  aooontj,  oUier(lia]iJii*aifii,oeBigoaiedJD  tho  orders  and,  iaiSlb 
wjthoat  bang  nJiowed  Jbe  Ubci'tica  of  the  juit.     The  order  nitnit  din 
he  Btuiid  uommitted,  udIU  be  idbUcb  ivlurn  to  the  writ,  nod  cuoipli 
uiyonJer,  irluoti  may  be  nude  by  the  coart  or  jodge.  In   reUltoaK 
person  for  wboae  niliat  the  writ  wae  imued. 

§  2039.  1^  court  or  jodgo  mny  also,  in  ita  or  hie  diecretioD,  at  ibe  ti« 
whmi  Ihe  waraot  of  atlvJunant  is  issued,  av  afternarda,  iasue  u  preitpt*' 
the  sheriff,  uoroser,  or  oUier  perBon,  to  whom  the  wari'aot  iit  direiicd,  ixji 
taanding  hlia  fortbuitb  to  biin^  before  the  court  or  judge  tlio  peKoo  l» 
wboae  faeoeflt  tbe  writ  was  granted,  who  muat  thereafter  —  '"  '■  '^ 
cuBtudy  of  tbe  offlcrr  m-petsoa  executing  the  precept,  nu 
bailed,  or  remanded,  fia  tbe  court  or  jadgte  directs. 

%  floaa  Tbe  •banc,  eomaa,  or  other  petaon,  to  whom  a  onrnmi  t( 
cnuchment  or  precept  la  directed,  as  prescribed  in  eilibiii' of  the  liUlf 
acctious,  may,  in  the  execution  thereof,  call  to  hia  aid  Ibe  paner  ufllW 
county,  as  a  sheriff  may  do,  lu  the  execaiiou  of  a  mamble  issued  fiuB'' 
court  of  record. 

^  2031.  The  court  or  judge,  before  which  or  whom  a  prisoner  ii^  brou^ 
by  Tiiluc  of  a  writ  of  habeas  corpus,  issued  as  prescribed  in  [hi-  uriii-'l' 
must,  immediately  aftei'  the  return  of  the  writ,  examine  into  tlia  ii  li 
alleged  in  the  reinrn,  and  into  ilie  cause  of  tho  impriAonia 
Iho  pi'ii^ner;  and  must  make  a  fioul  oi'iijr  to  disrhui^e 
uo  IflwfuU  cause  for  tho  iiDpiisonmeut  or  reatiitin,  or  for  tbe  coutiuiiisi> 
Ibereof,  is  shown ;  whether  the  snme  vraa  upon  a  oommitment  for 
or  supposed  crimiual  matter,  or  for  some  other  cause. 

%  2032.  Thn  court  or  jn%e  must  funhwilh  niabe  aflnal  order  l 
the  prisoiuH',  if  It  appmrs  thiit  he  is  delsiacd  in  cuatody  for  either  a!  lit 
following  caoMa,  nod  that  the  time  for  wliii-h  lie  may  leDall]'  be  su  deudoil] 
hae  nut  expired: 

].  By  virtue  of  a  mandate  iaaned  by  n  court  or  a  judge  of  ll>e  llniu' 
States,  iu  a  case  where  soch  courts  or  jildgea  have  esolurrtve  ItiriwUutii*- 

^.  By  virtue  of  tlHi  final  judgment  or  decree  of  ^i  compelCDt  triboaal,*' 
civil  ori-Hminal  jurisdiction  ;  or  tbe  final  order  of  audi  »  tribttMl,  jfMlli  ■* 
a  r^peeial  proceeding,  instituted  for  any  cause,  except  to  puoiA  Ualtf* 
conlempt ;  or  by  virtue  ot  nn  execution  or  otlicr  proceff,  iaanqd  iipMlM^ 
■  judgment,  deeree,  or  final  order. 

fi.  For  a  criminal  contempt,  defined  in  section  eight  of  thia  aot,  ni*P^ 
cisUy  and  plainly  charged  m  a  commitment,  made  by  a  eomt,  aSM,' 
body,  having  autiiority  tu  commit  fur  the  contempt  ao  charged. 

§  2033.  If  it  appears  upon  the  return,  that  tho  priaoner  li  in  ooaWdjIF 

virtue  of  ]i  mandate  in  a  civil  cause,  bo  can  bo  discliarged,  only  in  dm  *• 

tbe  followiog  cases : 

I.    Wheivlbe  jurindiction   of   l\ie  court  wfeit^.ot  oT  ■te«i*(a»'ri»« 

issued  the  nMudulo,  1ms  heen  cXL-eedei,  w^^^iBt  w  toaiaMa,\tiiM,i^,« 
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rved  under  this  fection,  on  the  first  duy  of  the  week,  commonly  called 
mday  ;    but  it  cauuot  be  made  returnable  on  that  duy. 

§  2016.  A  person  is  not  entitled  to  either  of  the  writs  specified  in  the 
Bt  section,  in  either  of  the  following  cases : 

1.  Where  he  has  been  commuted,  or  is  detained,  by  virtue  of  a  mandate, 
med  by  a  court  or  a  judge  of  the  United  iStutes,  iu  a  case  whei*e  such  courts 

judges  have  exclusive  jurisd'ction  under  the  laws  of  the  United  Slates, 
have  acquired  exclusive  jurisdiction  by  the  commencement  of  legal  pro- 
edings  in  such  a  court. 

2.  Where  he  has  been  committe<l,  or  is  detained,  by  virtue  of  the  final 
dgment  or  decree,  of  a  competent  tribunal  of  civil  or  criminal  jurisdic- 
3n;  or  the  final  order  of  such  a  tribunal,  made  in  a  special  proceeding, 
stituted  for  any  cause,  except  to  punish  him  for  a  contempt;  or  by  virtue 
'  an  execution  or  other  process,  issued  upon  such  a  judgment,  decree,  or 
iial  order. 

§  2017.  Application  for  the  writ  mast  be  made,  by  a  written  petition, 
gned,  either  by  the  person  for  whoi%  i^Iief  it  is  intended,  or  by  some  per- 
in  in  his  behalf,  to  either  of  the  following  courts  or  officers  : 

1.  The  supreme  court,  at  a  special  or  general  term  thereof,  where 
le  prisoner  is  detained  within  the  judicial  district  within  which  the  term 

held. 

2.  A  justice  of  the  supreme  court,  in  any  part  of  the  State. 

S.  An  officer  authorized  to  perform  the  duties  of  a  justice  of  the 
apreme  court  at  chambers,  being  or  residing  within  the  city  or  county, 
'here  the  prisoner  is  detained  ;  or,  if  there  is  no  such  oflicer  within  that 
ity  or  county,  capable  of  acting,  or,  if  all  those  who  are  capable  of  acting 
Qd  authorized  to  grant  the  writ,  are  absent,  or  have  refused  to  grant  it, 
h^  to  an  officer,  authorized  to  perform  tlwse  duties,  residing  iu  an  adj.)in- 
ng  county. 

§  2018.  Where  application  for  either  writ  is  made  as  prescribed  in  sub- 
^vision  third  of  the  last  section,  without  the  county  where  the  prisoner  is 
^ined,  the  officer  must  require  proof,  by  the  oath  of  tiie  person  applying, 
w  bv  other  sufficient  evidence,  of  the  facts  which  authorize  him  to  act,  ms 
ttierein  prescribed  ;  and  if  a  judge  in  that  county,  authorized  to  grant  the 
^t,  is  said  to  be  incapable  of  acting,  the  rause  of  the  incapacity  must  be 
^ially  set  forth.  It  such  proof  is  not  produced,  the  application  must  be 
tlenied. 

§  2019.  The  petition  must  be  verified  by  the  oath  of  the  petitioner,  to 
^e£Fect  that  he  believes  it  to  be  ti-ue ;  and  must  state,  in  substance  : 

1.  That  the  per.son,  iu  whose  behalf  the  writ  is  applied  for,  is  iniprisoncd, 
^restrained  in  his  liberty  ;  the  place  where,  unless  it  is  unknown,  and  the 
''fficer  or  person  by  whom,  he  is  so  imprisoned  or  restrained,  naming  both 
jellies,  if  their  names  are  known,  and  describing  either  party,  whose  name 
»  unknown. 

2.  That  he  has  not  been  committed,  and  is  not  detained,  by  virtue  of  nny 
jQdgment,  decree,  iinal  order,  or  process,  specified  in  section  two  thousand 
oud  sixteen  of  this  act. 

3.  The  cause  or  pretence  of  the  imprisonment  or  restraint,  accordin«^  to 
fbe  best  knowledge  and  belief  of  tbe  petitioner. 

i.  Jf  the /wpr/ffonment  or  restrain t  is    by  virtue  i)f  5\   \wi\\u\«v\e,  v\  vt*^^^ 
^nofmuBt  he  annexed  to  the  petition  ;  unless  the  petAuoner  avvivs,  vi\\X\^\\ 
"ttbjr  reaeon  of  the  removal  or  concea/meiit  of  the  pnaouev  \>e\v>ve  \\\ft  vvV 
Mtho,  m  demaad  of  such  a  copy    oouid  not   be   made,  ov    iV^X.   swm\v 
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(Joinand  was  made,  and  the  legal  fees  for  the  copy  were  tendered  to 
oflicer  or  other  person,  having  the  prisoner  in   his  custody,  and  that  4i 
copy  wart  1*0  fused. 

5.  If  tiie  imprisonment  is  alleged  to  be  illegal,  the  petition  most  GUil 
in  vrhat  the  alleged  illegality  consists. 

ft.  It  must  specify  wliether  the  petitioner  applies  for  the  writ  of  habai 
corpus,  or  for  the  writ  of  certiorari. 

§  2020.  A  court  or  a  judge,  authorized  to  grant  either  writ,  must  gnM 
it  without  dtday,  whenever  a  petition  therefor  is  presented,  as  prescribed  it 
the  foregoing  sections  of  this  article,  unless  it  appears,  from  the  petitm 
itself,  or  the  documents  annexed  thereto,  that  the  petitioner  is  prohilutii! 
by  law  from  prosecuting  the  writ.  For  a  violation  of  this  scctiuD,  a  jiulgi^ 
or,  if  the  application  was  made  to  a  court,  each  memt)er  of  the  court,  vhi 
assents  to  the  violation,  forfeits  to  the  prisoner  one  thousand  dolluni,  tobi 
riM'ovcred  by  an  action  m  his  name,  or  in  the  name  of  the  petitioner  to  Ul 
use. 

§  2021.  The  writ  of  habeas  corpus,  issued  as  prescribed  in  this  irticK 
must  be  substantially  in  the  following  form,  the  blanks  being  pnqpei^ 

filled  up : 

"  The  People  of  the  State  of  New  York, 
To  the  Sheriff  of,"  etc.  [or  ''  to  A.  «."] 

**  We  tommiind  you,  that  you  have  the  body  of  C  D.,  by  you  impri«oiirf 
and  detained,  as  it  is  said,  together  with  the  time  and  cause  of  such  ioipiv- 
onmcnt  and  detention,  by   whatsoever  name  the  said  0.  D.  is  called  (ff 

charged,  bclore ,"  [''the  supreme  court,  at  a  special  "  (or  "  geo* 

eral  ")  '*  terra  thereof,  to  be  held,"  or  "  E.  F.,  justice  of  the  supremo  court,* 

or  otherwise,  as  the  case  may   be,]  "  at ,  on ^— , 

[or  "  iminc<liaiely  after  the  icceipt  of  this  writ,"]  "to  do  and  receive  what 
shall  then  and  there  be  consideied,  concerning  the  said  0.  D.  And  hart 
you  then  tliere  this  writ. 

"  Witness, ,  one  of  tlie  justices  "  (or  **  judges  ")  "of  th« 

said   court,"  [or  "county   judge,"  or  otherwise,  as  the  case  may  be.]  "th« 

dav   of ,  in    the   vear   eighteen  hundred 

aiul ." 

j^  2022.  The  writ  of  certiorari,  issued  as  prescribed  in  this  article, muf* 
be  sul)stauiially  iu  the  following  form,  the  blanks  being  properly  tilled 
up  : 

"  The  People  of  the  Stnte  of  XtfW  York, 
To  the  Sheriff  of,"  eic.  [or  "to  A.  H."] 

••  We  ct>nMnaiid  you,  that  you  certify  fully  and  at  large,  to  — 
[••ihe  supreme  court,  at  a  s[>ecial  "  (or  "  general  ")  "  term   tiiereof,  to  be 
iicM,"  ov  "  K.  F.,  justice  of  the  supreme  court,"  or  otherwise,  as  the  ca!*e 

ma\    Ih\|  "at — ,   on ,"  [or   "immediately  after 

ihc  itveipt  of  this  writ,"]  "  the  day  and  cause  of  the  imprisonment  ot  (J.  D.| 
•^>v  N\»u  detained,  as  it  is  said,  by  whatsoever  name  the  said  C  D.  is  called 
^s  ^'iKi'Xvd.      A»id  have  you  then  there  this  Arjt. 

•■  \\ 'i:»os«4» ,  one  of  the  justices"  (or  "  judges  ")  "of  the 

^.  ■.   .vii'i."  [or  "  county   judge,"  or  otherwise,  as  the  case  may  U,]  "the 
•  da\    of ,   m    the   year   eighteen    hundred 

.   ^C— o-   .:    -ipt'Iicai'ion  (or  e\\Wv  s\v\\  \s  uwwW  \v>  v\\si -^xy^v^wv^  %:\i\\w^ 
'\jr.  .-    ■  ,..eu£    ill  ;*  wlinW  i»V\\ev  \Wa\\  \\vaV  wWvv.'  \W  v«\^s*i\\\*\\Si\««i 


i» 
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Bfore  any  judge  authorized  to  grant  it,  in  the  county  of  the  imprisonment 
r  confi Dement. 

§  2'J24.  The  writ  of  habeas  corpus  or  the  writ  of  certiorari  shall  not  be 
isobuyed,  for  any  defect  of  form,  and  particularly  in  either  of  the  follow- 
ig  cases : 

1.  If  the  person  having  the  custody  of  the  prisoner,  is  designated,  cither 
y  bis  name  of  office,  if  he  has  one,  or  by  his  own  name ;  or,  if  both  names 
:e  unlcnown  or  uncertain,  by  an  assumed  appellation.  Any  person,  upon 
horn  the  writ  is  served,  is  deemed  to  be  the  person  to  whom  it  is  directed, 
though  it  18  directed  to  him  by  a  wrong  name  or  description,  or  to  another 
drson. 

2.  If  the  prisoner  directed  to  be  produced,  is  designated  by  name,  or 
;herwi8e  described  in  any  way,  so  as  to  be  identified  as  the  person  in- 
mded. 

§  2026.  Where  a  justice  of  the  supreme  coilrt,  in  court  or  out  of  court, 
as  evidence,  in  a  judicial  proceeding  taken  before  him,  that  any  person  i^ 
legally  imprisoned  or  restrained  in  his  liberty,  within  the  State ;  or  where 
ay  other  judge,  authorized  by  this  article  to  grant  the  writs,  hari:  evidence, 
1  Kke  manner,  that  any  person  is  thus  imprisoned  or  I'estrainod,  within  the 
oanty  where  the  Judge  resides ;  he  must  issue  a  writ  of  habeas  corpus  or  a 
mt  of  certiorari,  for  the  relief  of  that  person,  although  no  application 
lierefor  has  l>een  made. 

§  2026.  The  person  upon  whom  either  writ  has  been  duly  served,  must 
Mate,  plainly  and  unequivocally,  in  his  return  : 

1.  Whether  or  uot,  at  the  time  when  the  writ  wsis  scrvt>d,  or  at  any  time 
ti»wetofoi*e  or  thereafter,  he  had  in  his  custody,  or  under  his  power  or  re- 
ttramt,  the  person  for  whose  relief  the  writ  wa^  issued. 

2.  If  he  HO  had  that  person,  when  the  writ  was  served,  and  still  has  him, 
tl»e  authority  and  true  cause  of  the  imprisonment  or  restraint,  settiiig '!t 
Wth  at  length.  If  the  prisoner  is  detained  by  virtue  of  a  mandate,  or 
Wber  written  authority,  a  copy  thereof  must  be  annexed  to  the  return,  and, 
vpon  the  return  of  the  wri',  the  original  must  be  produced,  and  exliibited 
to  the  court  or  judge. 

3.  If  he  so  l;ad  the  prisoner  at  any  time,  but  has  transferred  the  custody 
^restraint  of  him  to  another,  the  return  must  conform  to  the  return  le- 
^Bired  by  the  second  subdivision  of  this  section,  except  that  the  substance 
<>f  the  mandate  or  other  written  authority  nmy  be  given,  if  the  original  is 
Bo  longer  in  his  hands ;  and  that  the  return  must  state  particularly  to  whom, 
It  what  time,  for  what  cause,  an(l  by  what  authority,  the  transfer  was 
Blade. 

The  return  must  be  signed  by  the  person  making  it,  and,  unless  he  is  a 
Bvorn  public  officer,  and  makes  his  return  in  his  official  capacity,  it  must  be 
'Crified  by  his  oath. 

» 

§  2027.  The  person,  upon  whom  a  writ  of  habeas  corpus  has  been  duly 
ferved,  must  also  bring  up  the  body  of  the  prisoner  in  hi-  custody,  ncconl- 
iog  to  the  command  of  the  writ ;  unless  he  states,  in  his  return,  that  the 
pisoner  is  so  sick  or  infirm,  that  the  production  of  him  would  endanger  his 
ufeorhis  health.  . 

§  2028.  Where  a  person,  who  has  been  duly  served  vr\V\\  e\vWt  nnyvV.. 
^wes  or  neglect!*,  without  sufJvient  ciuse  shown  by  \\\m,  iv\\\\  U^  o\i^N  \\., 
"8 prescribed  in  tlie  Inst  two  sueiionfi,  the  court    or   iu^S^^  beliovc  \\\\\v:\v  QPt 
wo  A  is  made  returnable,  upon   proof  of    the    due    sevvice  \.\ieT^ol,  iscai 
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any  allegation  of  fact,  showing  either  that  his  imprisonment  or  detentioii  i> 
unlawful,  or  that  ho  is  entitled  to  his  discharge.  Thereupon  the  court « 
judge  must  proceed,  in  a  aummary  way,  to  hear  the  evidence,  produced  ii 
support  of  or  against,  the  imprisonment  or  detention,  uud  to  dispose  of  thi 

prisoner  as  tlie  justice  of  the  case  i-equires. 

§  2040.  Where  the  return  to  a  writ  of  habeas  corpus  states  that  the 
prisoner  is  so  sick  or  infirm,  that  the  production  of  him  would  endanger  Ml 
life  or  health,  and  the  return  is  otherwise  sufficient,  the  court  or  ju(^,  if 
satisfied  of  the  truth  of  that  statement,  must  decide  upon  the  return,  and 
dispose  of  the  matter,  as  if  a  writ  of  certiorari  had  been  issued. 

§  2041.  Where  an  application  is  made  for  a  writ  of  habeas  corpus,  ii 
prescribed  in  this  article,  and  it  appears  to  the  court  or  judge,  upon  thl 
petition  and  the  documents  annexed  thereto,  that  the  cause  or  offeuce,  fflR. 
wlucl)  the  party  is  imprisoned  or  detained,  is  not  bailable,  a  writ  of  certt. 
orari  may  be  granted,  instead  of  a  writ  of  habeas  corpus,  as  if  the  appUdr. 
tion  had  been  made  for  the  former  writ. 

^  2042,  Upon  the  return  to  such  a  writ  of  certiorari,  the  court  or  jadff,. 
before  which  or  whom  it  is  returnable,  must  proceed  as  upon  a  return  tot 
writ  of  liabeas  corpus,  and  must  hear  the  proofs  of  the  parties,  in  support 
of  and  against  the  return. 

§  2043.  If  it  appears,  that  the  prisoner  is  unlawfully  imprisoned  of' 
restrained  in  his  liberty,  the  court  or  judge  must  make  a  final  order,  dii- 
charging  him  forthwith.  If  it  appears  that  he  is  lawfully  imprisoned  or 
detained,  and  is  not  entitled  to  be  bailed,  the  court  or  judge  must  make  I 
final  order,  dismissing  the  proceedings. 

^  2044.  Notwithstanding  a  writ  of  certiorari  has  been  issued,  or 
returned,  as  prescribed  in  this  article,  the  court  or  judge,  l)e fore  wliiuh  or 
whom  it  is  returnable,  may  issue  a  writ  of  habeas  corpus,  which  is,  in  eA 
respects,  subject  to  the  foregoing  provisions  of  this  article,  relating  to  tls 
latter  writ.  If  tlie  court  or  judge  refuses  a  writ  of  certiorari,  or,  upon  the 
return  thereof,  refuses  to  discharge  the  prisoner,  the  latter  may  claim,  ini 
is  entiiled  to,  the  writ  of  habeas  corpus,  as  prescribed  in  this  article. 

§  2045.  If,  upon  the  return  to  a  writ  of  certiorari,  issued  as  prescribed 
in  tliis  article,  it  appears,  that  the  person  imprisoned  or  detained  is  entitled 
to  be  bailed,  tiie  court  or  judge  must  make  a  final  order,  fixing  the  suniie 
which  he  is  to  be  admitted  to  bail ;  specifying  the  court,  and  ti»e  tens 
thereof,  at  which  he  is  required  to  appear ;  and  directing  his  disi'harge, 
upon  bail  being  given  accordingly,  as  required  by  law.  If  sufiicient  bail  i* 
innuediately  offered,  the  court  or  judge  must  take  it ;  otherwise,  bail  msj 
be  given  afterwards,  as  prescribed  in  tlie  next  section. 

§  2046.  Upon  the  production  of  the  order,  or,  if  it  was  made  by  a  coarti 
of  a  certified  copy  thereof,  to  a  justice  of  the  supreme  court,  or  to  the 
county  judge  or  special  county  judge  of  the  county,  or  to  a  judge  of  a  supe- 
rior city  court  of  the  city,  where  the  prisoner  is  detained,  the  judge  musttako 
the  recognizance  of  the  prisoner,  witli  two  sureties,  in  the  sum  so  HximI,  con- 
ditioned  for  the  Mi)i)earance  of  the  prisoner,  as   prescribed    in   the  order. 
Each  person,  oflFering  himself  as  a  surety,  nnist  show,  by  his  oath  to  ibf 
>7///>'/«c/io»  oftlie  judge,  that  he  is  ix  \\o\\svA\o\dv'Y  \\\  llu>  county,  and  wortll 
tw'H'o  the  sum  in  wliicli  he  is  ret^n'wcd  vv>  \h' XhauxA,  v^n^jv  \\\\v\  >\W>\<i  \J\^ 
Wands  ufTuinst  him.      It   is  not  iiecoss-.wy  \\u\\  v\\vi  vtWviww  *\\v»\vV\  ml^j^sm 
person  Iwfove  the  j  idge,  to  ackno\v\ov\v;*i  x\\e  Yecv^?.uVm\sii&;,  \i>^x\\.  wiw 


'      I.    Where,  nIthDag'i  the  uvlgitial   iiupriponiueiit  ivas  Inwfu].  ye(  by  nonu 

bKome  euliLled  hi  be  diarljiii'gvd. 

.      ».   Where  iLe  luiiudiUe  u  db(et:Livo  in  a  miUer  af  .Hubtluiue  i'«qiiitt>d  b) 
Ibir,  Teudering  it  void. 

4.  Where  Ilic  mundati).  ulthough  iii  proimr  form,  iviis  is^ueil  in  a  c;iet 
noi  ktluired  bv  law. 

5,  Where  the  pcraoo,  having  the  cuslodr  of  the  prinuner  uudei  the  maik 
'fcle,  is  not  Uie  (wraon  empowci'ej  bj  (aw  to  dewm  hiiu. 

'     6.  Wlieit)  tbe  muDdute  i»  nut  authorized  by  h  j*jdgnii:iil,  deuree,  or  ordei 
'of  a  vourl,  or  by  n  proviiiion  uf  hiw. 

g  2084.  Bui  a  court  or  juilge,  upon  the  return  of  »  wt  t  issued  >b  jito- 
Mrtbed  in  this  artide,  shut!  not    inijuire   into  !hp  It^alrtj'  —  -— '—      '    -  -■ 
OiiuMliite,  judgment,  decree,  or  final  oiJer,  spei;ified  in   th 
«oe,  except  as  tlierujn  Glutei]. 

^  2036.  It  It  nppeara  thnt  the  pruwner  has  lioen  legally  commitled  for  ^ 
I  i-niipinul  ofFeii^'e,  ni'  i:  In:  uppeur?,  by  tlie  (Cr^Liiiiuiir  offHiml  Hitb  the  relun 
I  Hnpou  the  heurhig  thereo!',  to  be  Kuilty  nf  such  an  offeuL'e,  although  (li 
I  iMaiuitlnent  is  irregOlar,  the  court  or  judge,  beriire  irhidi   or  whuiu  he  Is 

bnnmjit,  must  Forthwith  muke  a  tin^l  ordur.  lu  d.sdiar^  him  upon  hia  gi 
[  'ii  Im'ij,  if  the  ease  is  bailable;  or,  iF  it  a  niH  baiUble.  ID  remHnii  hii 
Wliere  ImM  U  yivea  )>ur8aiiiii  to  uii  aider,  uudu  as  presL'ribed  in  tliiB  m 
ttM,  Iha  pniwedings  are  the  aarue  aa  iipouthe  lecurn  ta  a  wric  ol  cei  ' 
Man  it  nppesrK  that  the  priaooer  ia  eoliik'd  to  be  buletl. 

§2036.  Where  n  prieonet  ia   not  entitled   to  his  diach urge,  and 
tkiiled,  lie  mu^r  be  remiindcd  to  the  custody,  or  pliwed  uuder  the  rci 
ftBn  vttieh   he  was  tuken,  unless   the  person,  in   whoae  custody  M 
Mow  mirHini  ha  wm,  is  not  knfully  euUIIed  thereto ;  in  wfaiuh  case,  the 
Mer  remanding  hint  mnst  iMimmii  him  to  the  cualoiiy  of  tbe  officer  oi 
n  so  entitled 

%SM7.  Peiiiling  the  proceedings,  and  before  a  Qnal  order  U  made 
iWreimn,  ihet'Oiirtor  judftp,  before  whicli  or  whom  the  prisoner  in  bro 
^y  dlher  uommil  him  to  tlic  custody  of  tbe  sheriff  of  the  county  wli 
kt  protHwdiogi  aj-e  peraling,  or  plaee  him  ia  auch  care  or  custody,  a 
■IgS  Hd  other  G^rouiDKtinceg  require. 

|303B.  Where  it  appears,  from  the  i-etum  to  either  writ,  that  the  pris- 
WW  IB  iu  uiiHtwiy  by  virtue  of  u  mnndnle,  jiu  order  for  hia  discharge  ahull 
HI  Iw  made,  uiilil  ootiee  of  the  time  when,  and  (ho  pUee  where,  the  writ 
•iMIBmable,  or  to  which  the  hearing  has  l>oen  ndjourned,  aa  " 
•Itllil  been  either  perrannlly  Reived,  eight  days  previously, 
■■hii  other  manner,  and  for  such  previous  length  of  time,  aa 


hlge  preM:ribeit,  ua  follows 

i:  \ 


VVheie  the  uiandale  ivna  iasuedor  mads  in  a  civil  lu^tioiior  special  pro- 
Wuigi  to  the  person  who  has  an  intorest  in  eoutlnuiiif;  tlie  imprjaouiueul 
'rKlTMitit,  or  bis  xtturuey. 

1.  In  every  other  uuse,  lu  the  district-nttoniej  of  the  county,  within  which 
lepriauiier  was  detained,  ut  the  titue  when  the  writ  was  served. 
far  the  purpose  of  an  iipptui,  the  iierson  to  whom  notloe  ia  given,  oa  pre- 
-'^-  '  '-■  the  fii'st  sutrdivisiou  uf  this  section,  beuomea  n  party  lo  the  ape- 

■11  of  a  writ  of  habeiis  cor- ' 
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§  2062.  Any  one,  having  in  his  custody,  or  under  hiR  povrer,  n  penoB 
entitled  to  u  writ  of  habeas  corpus  or  n  writ  of  certiorari,  as  prescnbed  is 
this  ui-ticle,  or  a  person  for  whose  relief  u  writoi  hubeas  corpus  or  a  writ  of 
certiorari  Una  been  duly  ii^sued,  as  pres(*ribcd  in  this  article,  who,  with  in- 
tent to  elude  the  service  of  the  writ,  or  U)  avoid  the  effect  thereof,  trans- 
fers the  prisoner  to  the  custody,  or  phtces  iiini  under  the  power  or  control, 
of  another,  or  '.^nceuls  him,  or  changes  the  place  of  his  continemeDt,  is 
guilty  of  a  misdemeanor  ;  and,  upon  conviction  thereof,  shall  he  punished 
as  specified  in  the  last  sectioii. 

^  2053.  A  i)ei'Son  who  knowingly  assists  in  the  violation  of  the  last 
section,  i^  guilty  of  a  misdemeanor ;  and.  upon  conviction  thereof,  shuU  be 
punished  as  specitied  m  the  last  section  but  one. 

§  2054.  Where  it  appears,  by  pi'oof  satisfactory  to  a  court  or  judge, 
authorized  to  grant  either  writ,  that  a  pei'son  is  held  in  unlawful  confiDe* 
mcnt  or  custody,  and  tiuit  there  is  good  reason  to  l>elieve,  that  he  will  be 
carried  out  of  the  State,  or  suffer  irreparable  injury,  before  he  can  be  re- 
lieved by  a  writ  of  habeas  corpus  or  a  writ  of  certiorari ;  the  court  or  judge 
must  issue  a  warrant,  reciting  the  facts,  directed  to  a  particular  sheriff,  o( 
generally  to  any  sheriff  or  constable,  or  to  a  person  specially  desiguated 
therein  ;  and  commanding  him  to  take,  and  forthwith  to  bring  before  the 
court  or  judge,  the  prisoner,  to  be  dealt  with  according  to  law.  If  the 
warrant  is  issued  by  a  court,  it  must  be  under  the  seal  thereof;  if  byt 
judge,  it  must  be  under  his  hand. 

§^  2055.  Where  the  proof,  specified  in  the  last  section,  is  also  suflSdent 
to  justify  an  arrest  of  the  person  having  the  prisoner  in  his  custody,  ns  for 
a  criminal  offence,  committed  in  taking  or  detaining  him,  the  warrant  fflo^t 
also  contain  a  direction  to  arrest  that  person,  for  the  offence. 

§  2056.  The  officer  or  other  person,  to  whom  the  warrant  is  directed 
and  delivered,  must  execute  it  by  bringing  the  prisoner  therein  named,  aud 
also,  if  so  commanded  in  the  warrant,  the  pers^on  who  detains  him.  liefo^e 
the  court  or  judge  issuing  it;  and  thereupon  the  person  detaining  the  pris- 
oner must  ujake  a  return,  in  like  manner,  and  the  like  proceedings  raiw*  b* 
taken,  as  if  a  writ  of  hubeas  corpus  had  been  issued  in  the  first  instance. 

g  2057.  If  the  person,  having  the  prisoner  in  his  custcxly,  is  brongb* 
before  the  court  or  judge,  as  for  a  criminal  offence,  he  is  entitled  to  be  ex- 
amined, and  must  be  committed,  bailed,  or  discharged,  by  the  court  or  judge, 
as  in  any  other  criminal  case  of  the  same  nature. 

§  2058.  An  api)eal  may  be  taken  from  an  order  refusing  to  grant  a  'f' 
of  habeas  corpus,  or  a  writ  of  certiorari,  as  prcscril>ed  in  this  article,  of 
from  a  final  order,  made  upon  the  return  of  such  a  writ,  to  discharge  or 
remand  a  prisoner,  or  to  dibmiss  the  proceedings.  Where  a  final  order  »* 
made,  to  discharge  a  prisoner,  upon  his  giving  bail,  an  appeal  theri'frow 
nmy  be  taken,  before  bail  is  given  :  but  where  the  appeal  is  taken  bv  the 
people,  the  discharge  of  the  prisoner  upim  bail  shall  not  be  stayed  thereby- 
An  appeal  does  not  lie,  fiom  an  order  of  the  court  or  judge,  before  whicb 
or  wlicmi  the  writ  is  made  returnable,  cxce[»t  as  prescribed  in  this  sec- 
tion. 

if  2069.  An  appeal  from  u  ftm\\  order,  vV\*c\mYv;\\\9>  a  vris<mer  committer 
tipon  H  i'viminnl   accusation,  for  frou\  \\\c  ;v\\\tuva\\c«  c>l  *>\Ocv  »\  w^'iiV^*^ 
be  tukon,  in  the  name  of  the  people,  by  iW.  wUv.vuey\fjiXivniS.^x  >X^i5^>^ 
littiU'rwv. 
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§  fl060.  Where  a  prisoner,  who  stands  charged,  upon  a  erinnnnl  ncciisa- 
on,  with  a  bailable  offence,  h»s  perfected,  ur  inteudti  to  ttike,  un  tipr>eal 
rum  a  final  order  dismissing  the  proceedings,  remanding  him,  or  othutwise 
sfusing  to  disotiarge  him,  made  us  prescri^MHl  in  this  article,  the  court  or 
idge,  upon  his  application,  either  before  or  after  th^;  tinul  oitler,  inn^t,  u|)on 
uch  notice  to  the  district-attorney  as  the  court  or  judge  thinks  proper,  make 
Q  order,  fixing  the  sum  in  which  the  applicant  ttjiall  be  adu)itted  to  bail, 
ending  the  appeal ;  and  thereupon,  when  his  iippiMl  ia  perfected,  he  must 
c  admitted  to  buil  accordingly. 

§  2061.  The  recognizance  for  that  purpose  must  l)c  conditioned,  that 
ne  prisoner  will  appear,  at  a  general  term  of  the  )ipi)ellate  court  to  be  held 
t  a  time  and  place  designated  in  the  order,  and  abide  by  and  perform  the 
adgment  or  order  of  the  appellate  court.  It  must  be  taken  and  approved 
y  a  justice  of  the  supreme  court,  or  by  the  court  or  judge  from  whose  or- 
er  the  appeal  is  taken,  or  by  the  county  judge  of  the  county  in  which  the 
rder  was  made,  or,  in  the  city  of  New  Y<irk,  by  a  judge  of  the  court  of 
ommon  pleas  for  that  city  and  county,  in  all  other  respects,  the  proceed- 
igs  are  the  same  as  prescribed  in  this  article,  where  it  appears,  upon  the 
etum  of  a  writ  of  certiorari,  that  the  prisoner  is  entitled  to  be  admitted  to 
•aiL 

§  2062.  Where  a  prisoner,  who  stands  charged  with  an  offonce,  speci- 
ied  in  the  last  section,  has  perfected  an  appeal,  to  the  court  of  appeals, 
rom  a  final  order  of  the  supreme  court,  or  of  a  superior  city  court,  aihrm- 
ag  an  order  refusing  his  discharge,  or  reversing  an  order  granting  his  dis- 
charge ;  the  court,  from  whose  order  the  appeal  is  taken,  or  a  judge  thereof, 
aust,  upon  his  application,  admit  him  to  bail,  as  prescribed  in  the  last  sec- 
tion ;  except  that  the  recognizance  muv<t  be  conditioned  to  appear,  at  a 
^neral  term  of  the  court  from  which  the  appeal  is  taken,  to  abide  by  and 
perform  its  judgment  or  order,  made  after  the  determuiation  of  tiie  appeal. 

§  2063.  Where  the  sum,  in  which  a  prisoner  shall  be  admitted  to  bail, 
has  been  fixed,  as  prescribed  in  either  of  the  last  two  sections,  he  must  re- 
main in  the  custody  of  the  sheriff  of  the  county  in  which  he  tlieii  is,  until 
lie  is  admitted  to  bail,  as  therein  prescribed;  or,  if  he  does  not  give  the 
i^uisite  bail,  until  the  time  to  appeal  has  expired,  or  the  appeal  is  disposed 
of,  and  the  further  direction  of  the  coru't,  made  thereupon. 

§  2064.  Where  no  order  or  other  direction  of  the  court,  relating  to  the 
disposition  of  the  prisoner,  is  made  at  the  term  specified  in  a  recognizance, 
given  as  prescribed  in  section  two  thousand  and  sixty-one  or  section  two 
thousand  and  sixty-two  of  this  act,  the  mutter  is  deemed  adjourned,  without 
ui  order  to  that  effect,  to  the  next  general  term  of  the  same  court ;  or,  in  the 
supreme  court,  to  the  next  general  term  thereof  to  be  held  in  the  same 
department ;  and  thereafter  to  each  successive  general  term,  until  such  an 
order  or  direction  is  made.  The  prisoner  is  buuud  to  attend  at  eacli  suc- 
*«8sive  general  term  ;  and  the  recognizance  is  valid  for  his  attendance  ac- 
cordingly, without  any  notice  or  other  formal  proceedings. 

§  2066.  Ad  officer  or  other  person,  who  detains  any  one  by  virtue  of  a 
iDuDdate,  or   other  written   authority,  must,  upon  reasonable   demand,  and 
tender  of  his  fees,  deliver  a  copy  thereof  to  any  person  who  applies  therefor, 
for  the  purpose  oi  procuring  a  wvh  of  habeas  corpus  ov  v\  \ny\x,  <^*t  viviv\\wd.v\^ 
^s heAu/f  of  the  prisoner.     It'  ho  knowingly  refuses  so  to   OiV3,\\^  \.w\.v£\\a» 
»»  baodred  dollars  to  the  prisoner. 

2066.  Except  R8  otherwise  expressly    prescribed  by  aVAV>\\.^,V\^^^v 
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§  2062.  Any  one,  having  in  his  custody,  or  under  Iur  pover,  ft  pema 
entitled  to  h  writ  of  hiibeas  corpus  or  n  writ  of  certiorari,  as  prescnbed  is 
this  iii-tiule,  or  a  person  for  whose  relief  a  writol  habeas  corpus  or  a  writol 
certiorari  has  been  duly  issued,  as  pi'escribcd  in  tins  article,  who,  with  in- 
tent to  elude  the  service  of  the  writ,  or  to  avoid  the  effect  thereof,  tnvtr 
fers  the  prisoner  to  the  custody,  or  places  hint  under  the  power  or  control, 
of  another,  or  '.'onceals  him,  or  changes  the  place  of.  his  confinemeDt,  ii 
guilty  of  a  misdemeanor  ;  and,  upon  conviction  thereof,  shall  he  punisbed 
as  specified  in  the  last  sectioii. 

§  2053.  A  person  who  knowingly  assists  in  the  violation  of  the  hit 
section,  is  guilty  of  a  misdemeanor;  and,  upon  conviction  thereof ,  shuU  be 
punished  iis  specified  m  the  last  section  but  one. 

§  2054.  Where  it  appears,  by  proof  satisfactory  to  a  court  or  judges 
authorized  to  grant  either  writ,  that  a  person  is  held  in  unlawful  confiw- 
ment  or  custody,  and  that  there  is  f:;ood  reason  to  believe,  that  he  will  be 
carried  out  of  the  State,  or  suffer  in'cparable  injury,  before  he  can  be  re- 
lieved by  a  writ  of  habeas  corpus  or  a  writ  of  certiorari ;  the  court  or  jw^ 
must  issue  a  warrant,  reciting  the  facts,  directed  to  a  particular  gberiff,  cf 
generally  to  any  sheriff  or  constable,  or  to  a  pei'son  specially  desigoited 
therein  ;  and  commanding  him  to  take,  and  forthwith  to  bring  before  tbe 
couit  or  judge,  the  prisoner,  to  be  dealt  with  according  to  law.  If  tbe 
warrant  is  issued  by  a  court,  it  must  be  under  the  soal  thereof ;  if  by  t 
judge,  it  Mjust  be  under  his  hand. 

§^  2055.  Where  the  proof,  specified  in  the  last  section,  is  also  suflkieit 
to  justify  ail  arrest  of  the  person  having  the  prisoner  in  his  custody,  *B  ^ 
a  criminal  offence,  committed  in  taking  or  detaining  him,  the  warrant  outft 
also  (contain  a  direction  to  arrest  that  person,  for  the  offence. 

§  2056.  The  officer  or  other  person,  to  whom  the  warrant  is  directed 
and  delivered,  must  execute  it  by  bringing  the  prisoner  therein  named,  iwl 
also,  if  so  commanded  in  the  warrant,  the  person  who  detiiins  him.  befow 
the  court  or  judge  issuing  it;  and  thereupon  the  person  detaining  tlieprJ** 
oner  must  make  a  return,  in  like  manner,  and  the  like  proceedings  luiw^be 
taken,  as  if  a  writ  of  habeas  corpus  had  been  issued  in  the  first  inst^ince. 

§  2057.  If  the  person,  having  the  prisoner  in  his  cnsto^iy,  is  broagbt 
before  the  court  or  judge,  as  for  a  crimin.'il  offence,  he  is  entitled  to  beei* 
aniined,  and  must  be  committed,  bailed,  or  discharged,  by  the  court  or  judg^ 
as  in  any  other  criu)inal  case  of  the  same  nature. 

g  2058.  An  appeal  may  he  taken  from  an  order  refusing  to  grant  a  wn( 
of  habeas  corpus,  or  a  writ  of  certiorari,  as  prescribed  in  this  article,  of 
from  a  final  order,  made  up<m  the  return  of  such  a  writ,  to  dis»cbai|!e  ^J^ 
remand  a  prisoner,  or  to  di^miss  the  proceedings.  Where  a  final  order  •* 
made,  to  discharge  a  prisoner,  upon  his  giving  bail,  an  appeal  therefroP 
may  be  taken,  before  bail  is  given  ;  but  where  the  ap^Hial  is  taken  by  the 
people,  the  discharge  of  tlu!  prisoner  upon  bail  shall  not  be  stayed  tliereby. 
An  a|)peal  dt)es  not  lie,  fiom  an  order  of  the  court  or  judge,  before  wh^'b 
or  whom  the  writ  is  made  returnable,  except  as  prescribed  in  this  tec 
tion. 

if  2069.  All  ii;)peal  from  a  ^nal  ordcT,  v\\ac\\v\y^\\\%  a  prisoner  conimiU*^ 

upon  a  vriniinnl   accusation,  for  frou\  \\\c  vv\\\Tuu\\\c*i  vi^  \^>\0i\  «sx  v^x^m^^^ 

be  taken,  in  the  name  of  the  people,  by  i\ie  aUovue^ -^.^Ti^TiV  w  v\»  «m»^ 

Httornev. 


$  St060>  Wbfi'o  »  prixoner,  wbu  Mvcds  uliurged, 
IQ,  wiib  ■  liuilalile  olTeiiuc.  hi[»  iiei-feuled,  l 
uw  ■  filial  urtlei'  disiiileMig  tbo  pitH.-eedio}^. 
nfiwing  to  disoliiU'ge  liim,  UHule  ii«  pi-giwribi 
judge,  upon  Ilia  ■piilicaliuii,  eitlnr  before  or  al 
tucli  iiMive  to  the  didiiict-nttoinoy  ns  ihu (ruuri 
Ml  urder,  fixing  the  sum  in  irhii.'h  llie  iip|>iiu 
pending  iho  Rppeiil  \  mid  thetvupoii,  wlieu  bis  nppci 
be  Mlmitteil  to  btiil  nuvunling),;, 

g  2061.  The  rewigntaiicu  tor  ihut  purpose  r 
the  priwiner  will  uppear,  nt  a  genera]  tenn  or  tlie 

u  •  llini!  xml  plaii.'  dusi/;iialeij  in  ll>i;  i>liIi-i'.  ^iml  ut^iuc  uy  unu  puriurm  toe 
JndgiDenl  or  order  of  the  apiJiM;Li!  i  unrt.      It   muM  bu  taken  mid  npjiroved 

by  a  juHtice  o(  iJw  BupreJiie  I'luni.,  "i-  ii\  li nin  i  '•!■  juilge  fiHjrn  wliune  or- 

dBr  the  Hppenl  18  taken,  or  bv  ilio  ii,i;i.r>  luil-i'iil  tin;  i-omitv  in  nhidi  the 
onlor  wan  nmde,  or.  In  ihe  t-iiy  nt  N.n  Vmli.  liv  n  jmlge  of  tlie  i-oiil'l  tpf 
OHnninD  plena  for  (hut  oily  itud  cuuiily.  In  nil  mliur  rcspn^ts,  tlir  pniceed- 
iaga  Hre  the  ^'iirue  att  prea:;ribud  in  tbia  qrljule,  uherc  il  uppear^,  upon  lbs 
n4uni  of  a  writ  of  certiorari,  thut  tlic  prieoiier  is  eatillud  lo  be  adiiiitted  to  1 
tauJ. 

^2002.  Where  a  priaoner,  who  slandn  char;^  with  n 
fcu  in  Ibe  last  eeollun,  hns  perfected  an  nppeiil,  to  the  court  of  iippexji,  1 
tnHn  «  tiiiul  order  ut  tlie  Bupreme  tsuui-t,  or  of  n  aiipeiinr  i-ity  I'ouit,  iiIHrni- 
i^l  w  order  retnsing  his  diflt'lim-ge,  or  ivversing  nri  order  griiuiing  hla  itis-  ' 
^>ui{e ;  the  uoui'i,  from  vhose  ordev  the  iipp^al  ia  inken,  or  a  judi^  tliereoT, 
itnM,  upon  his  ipplicaiion,  admit  him  to  bail,  an  pmoribeU  In  the  Insl  seo- 
Iwi ;  eicepl  (hiit  the  retOBniiimee  mott  be  ooiiditioned  til  iippear,  at  a 
PMntI  term  of  the  cuurt  trom  nhleh  the  hpimhI  is  tateu,  to  itluile  by  and 
tMonn  iM  judgment  w  order,  made  after  tlie  digtermiiiatiuii  of  ilienppasl. 

^3063.  Where  the  sum,  in  nliii'h  a  prteoner  shall  be  admitlnd  to  txu^  J 
Ml  beaii  fixed,  ue  piisEunbed  in  either  of  the  last  two  aei-tiuus,  lie  miut  ni  3 
Ma  in  ihe  custody  uf  the  eheiilT  of  the  county  in  which  he  llien  is,  uuitt  I 
I*  imdmitled  lu  li'uil,  as   therein   prEStribcd ;  or,  if   lie  docs  mil  give  til*  1 
Xquilite  hall,  until  the  time  to  appenl  baa  expirod,  or  the  appeal  ie  dispoaed    T 
'*t,  and  the  further  direction  of  thi>  cuni-t,  mnde  thereupon. 
i  nO&L  Where  no  onler  or  other  direction  uf  the  uonrt, 
lUqmiiiion  of  the  priaoner.  is  made  at  Ihe  term  speciflcd  in 
f^  aa  preaeribed  in  xeciion  two  iliousaiid  and  eixiy-one 
,  Aouind  and  aixly-iwo  of  this  act,  the  matter  is  deemed  udjounied,  wiihuuc   j 
Vdrdfr  t4>  Ifant  eSeet,  to  the  next  general  term  of  the  same  court ;  or,  In  tb«t 
•■qavma  conn,  to  die  next  geneml  term  thereof  to  be  held  in  the  siuu^   1 
'tontment ;  and  thereufipr  to  ea^h  Jiuccexaive  f^nvml  term,  nnlil  such  an 
<*nr  or  direction  IB  made.     The   prianner  Sn  hound  to  attend  nt  cue h  tuc-    , 
'flBli'eBenural  ternii  and  the  recognizuiu*  fa  valiil  for  Ida  iitlecdunce  »< 
ndillg^,  wilUout  niij  nulicc  ur  other  formal  prixeedlagi. 
'faO0B.  An  utRcsr  or  olher  peraon.  who  dotoiua  anyone 
Wildue,  or  utber  written  Hiitburitf,  taust,  upvu  I'enaouutflii   deinnnd,  u 
Mcr  o(  hht  feeg.  deliver  a  copy  thereof  tu  any  peniiin  who  iippliea  thurefojj 
lie  Uw  porpaee  of  pruuuriiigii  writ  of  habeus  ™i'pii*or  a  writ  of  euriiorai^ 
'hbahalfof  tlio  piitoiwr.     If  he  fcitottiu)jlj  itfu:«s  ao  to  do,  lie  forfdH 
l*ebliildred  dullura  to  the  piltuner 
§3(M6.  'Bxeepi i\H  vihi-rwite  expressly    preflcfrtietl  \'5  b\.b\i\*,*«'^ 
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visions  of  this  article  apply  to  and  ref(iilate  the  proceedinfi^s  upon  eferjcaat- 
iDOii  law  or  Htatutory  writ  of  habeas  corfui^,  as  far  as  they  are  applicable; 
and  the  autiiohty  of  a  court  or  a  j(id<re,  to  grant  such  a  writ,  or  to  proceed 
thereu|)on,  by  statute  or  the  common  law,  must  be  exerciaed  in  oonformity 
to  thid  article,  in  any  case  therein  provided  for. 

ARTICLE   FOURTH. 
The  Writ  of  Mandamus. 

S  20G7.  Kind?  of  writ ;  how  alternative  ^  2080.  Application  of  certain profbtooi 

wril  granted.  of  ctuipter  vixtb. 

2066.  When  writ  granted  nt  Bpecial  2061.  Service  of  notice  of  filing retorn, 

term.  and  demurrer. 

20(S9.  Id.v  atgcneraltcrm  of  Bnpreme  S062.  8at>Kqnent      proceedings    the 

court.  rame  as  in  an  action. 

2070.  When  peremptory  mandamus  to  20S3.  leRue  of  fact :  how  triable. 

i8tiue  in  flr^t  inHtnuce.  VOSi.  Id.;  where  trtahle. 

2071.  Alternative  writ :  how  i*erved.  2U65.  lot^ue  of  law  upon  genert)  tern 
2U72.  Writ:  liow  retnrn:it)le.  mandamus;  bow  and  vrben 
2078.  K<  turn  or  demurrer  to  finst  writ.  triable. 

2U74.  Rrturn  ;  how  made.  2086.  Costs. 

2U75.  Motion  to  net  anide  writ.  2087.  Aiipeals. 

!;207U.  ConteiUiii   of   alieruative   writ ;  2U88w  when   relator  to  recover  dam- 
demurrer  thereto.  a^ee. 

2077.  P'orm  iind  conteiitn  of  return.  2089.  Stay  of  proceedings  ;  enlarge 

2078.  Further  retui-n  cannot  be  com-  ment  of  time. 

pel  led  ;  deiniirrer  to  reinm.  2090.  Fine  in  certain  cases. 

2079.  Issue  of  fart ;  when  it  armes. 

§  2067.  A  writ  of  mandamus  is  either  alternative  or  peremptory.  Th* 
alterniitive  writ  may  be  granted  upon  an  nfiidavit,  or  other  written  proofs 
fshowing  a  proper  case  tiieret'or ;  and  either  with  or  without  previous  no- 
tice of  the  :i|)plicution,  as  the  court  thinks  proper. 

^  2068.  Except  where  special  provision  therefor  is  otherwise  made  in 
tl.is  ai'ticle,  a  writ  of  mandamus  can  be  granted  only  at  a  special  term  of 
the  court.  In  the  supreme  court,  llie  special  tonn  must  be  one  held  williin 
the  judicial  district,  embracing  tlie  county,  wherein  an  issue  of  fact,  joined 
upon  an  alternative  writ  of  mandamus,  is  triable,  as  prescribed  in  this 
article. 

<^  2069.  A  writ  of  mandamus  may  be  granted,  at  a  general  term  of  the 
supreme  court  only,  directed  geneially  to  any  judge  holding,  or  to  hold, » 
special  term  of  the  same  court,  or  directed  to  one  or  more  judges  of  the 
same  court,  named  therein,  in  any  case  where  such  a  writ  may  be  issued  out 
of  the  puprcjue  court,  directed  to  any  other  court,  or  to  a  judge  tliereof. 
Such  a  writ  can  bo  granted  only  at  tb.e  general  term  of  the  judiciHl  depart- 
ment, embracing  the  county,  wiiereiu  tlie  action  is  triable,  or  the  speciil 
proceeding  is  brought,  in  the  course  of  which  the  matter  tuought  to  be 
enforced  by  the  mandamus  originated,  unless  that  general  term  ia  not  in 
session  ;  in  which  case,  it  may  be  granted  at  the  geneml  term  of  an  adjoin- 
ing judicial  department. 

<5  2070.  A  peremptory  writ  of  mandamus  may  be  iasue<l,  in  the  first 

instan<-e,  whore  the  applicant's  right  to  the  mandamus  depends  only  upon 

(luesiions  of  law.  aiui  notice  of  the  application  has  l)een  given  to  a  judge  o? 

the  court,  or  to  the  corporation,  board,  or  other  bo<ly,  officer,  or  otlier  pe^ 

5ion,  to  wlilch  or  to  whom  it  is  directed.    The  notice  must  t>eserve<i,  atlea*t 

f'/'^ht    (liivs    Itotovc    the   appVicntum   \s  \\eA\Yd-,    uuless   a   shorter   time  i« 

pn'sirilu'li  //r  ;i/i  oj'dcr  to  show  cause,  wv.wVc,  wWyvj  \\vo,v\v\\\vma:\<^\\\*V4\U 

f^!>i'rml  term'  />v  iha  court,  or    a   judiic  \\\oveo\  ;  m,Nx\vcxvi\W  tivyC>K»>:>5S^^ 

fo  tho  fro:HU'nl  tvvnu  hy  tho  p:eneva\  tovixx,  ov  w  v;.exwva\  Uaaxx  vx^v.^^»,^\  ^ 
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ifplicstion,  the  irrit,  tbe  return,  and  the  demurrer  are  deemed  to  be  plead- 
;  agB  in  an  action ;  and  the  final  order  is  deemed  to  be  a  final  judgnjcut, 
;  Bd  may  be  entered  and  docketed,  and  enforeeil,  with  reiii)ei*t  to  8uch  parts 
thereof  as  are  not  enforced  by  a  peremptory  mandnmus,  eh  a  final  jtidginetit 
ban  action.  But  before  the  final  order  can  be  dmketcd,  or  an  execution 
med  thereupon,  an  enrollment  must  be  filed  thereu)>on,  as  a  judgment- 
loUin  an  action.  For  that  purpose,  the  clerk  must  attach  together  and  file 
kbis  office,  a  certified  copy  of  the  final  order  :  the  writ  and  the  return,  or 
opies  thereof ;  toother  with  the  rame  papers,  which  arc  required  by  law 
to  be  incorporated  into  a  judgment  roll  in  an  action.  Where  the  final  order 
iiin  favor  of  the  people  or  tlie  relator,  it  must  award  u  peremptory  man- 
tons,  to  be  forthwith  issued. 

§  2083.  An  issue  of  fact,  joined  upon  an  alternative  writ  of  mandamus, 
■oat  be  tried  by  a  jury,  as  if  it  was  an  is:«ue  joiiie<i  in  an  action  specitiiHl  in 
leetion  nine  hundred  and  sixty-eight  of  this  act;  unless  a  jury  trial  is 
ttived,  or  a  refei'ence  is  directed  by  consent  of  parties.  Where  the  writ 
H8  issued  upon  the  relation  cf  a  private  person,  the  relator  or  the  defend- 
lot  is  entitled  to  a  verdict,  report,  or  decision,  where  he  would  be  entitled 
thereto,  if  the  issue  was  joined  in  an  action,  brought  by  the  relator  against 
the  defendant,  to  recover  damages  for  makmg  a  false  return. 

§  2084.  An  issue  of  fact,  joined  upon  an  alternative  writ  of  mandamus, 
^nted  at  a  special  term  of  the  supreme  court,  is  triable  in  the  county, 
vberein  it  is  alleged  in  the  writ,  that  the  material  facts  took  place,  unless 
he  court  directs  it  to  ho  tried  elsewhere.  An  is!«ue  of  fact,  joined  upon  an 
dternative  writ  of  mandamus,  granted  at  a  general  term,  is  triable  in  the 
X>unty,  which  deterndnes  the  judicial  department,  wherein  the  application 
for  the  writ  must  be  made ;  unless  tho  general  term  directs  it  to  be  tried  in 
mother  county  of  the  same  judicial  dopaitment.  Whore  the  writ  was 
granted  at  the  genenil  term,  the  general  term  may  detail  a  general  tcnn  jus- 
tice, of  the  same  or  another  judicial  department,  to  preside  at  the  trial. 
Open  the  trial  of  an  issue  of  fact,  joined  upon  an  altornutive  writ  of  man- 
damas,  the  verdict,  report,  or  decision  must  be  returneJ  to,  and  the  final 
order  thereupon  must  be  made  by,  the  general  or  the  special  term,  as  the 
case  re<{uires. 

§  2085.  An  issue  of  law,  joined  upon  an  alternative  writ  of  mandamus, 
granted  at  the  f^eneral  term,  must  be  tried,  and  the  final  order  thereupon 
niGst  be  made,  at  the  general  term. 

§  2086.  Where  nn  alternative  writ  of  mandamu»  has  been  issue<l,  costs 
may  be  awarded,  as  in  an  action ;  except  that,  u\Hm  making  a  final  ohUt, 
the  costs  are  in  the  discretion  of  the  court.  Where  a  peremptory  mandamus 
is  granted,  without  a  previous  alternative  mandamus,  costs,  not  exceeding 
fifty  dollars  and  disbursements,  may  be  awarded  to  cither  party,  as  upon  a 
motion. 

§  2087.  An  appeal  from  an  order  granting  a  peremptory  writ  of  man- 
damus, where  an  alternative  writ  of  mandamus  was  not  previously  IssihmI, 
roust  be  taken  as  from  a  final  order  made  in  a  special  proceeding.     An  ap- 
peal from  a  final  order  made  upon  an  alternative  n^andamus,  must  hv  taken, 
as  an  appeal  from  a  judgment ;  and  each  provision  of  law,  rclatini;  loan 
appeal  from  a  judgment,  either  to  the  general  term  or  to  \\\e,  cwwA,  vA  v\yvv>\\\i^^ 
M  uppYieabie  thereto.     But  where  nu  apf)eal   is  taken,  us  \uc.^v'y\\w«\\u  \\\\^ 
action,  from  an  order  of  tho  (>;eue\ix\   term,  graiit\i\vc  u  \h'vvv\\v\wn   \\\^\\- 
aaaa,  made  upon  an  orifrinnl  ;ipp/ icaf  ion,  or  from  \\  liw.\\  vwAoy,  wwwW  \v\v^'<^v 
dteraaUre  mandamus,  granted  ;it  the  general  tevu\,  tW  iiX^^cuUViw  vi\  \N 
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order  appealed  from  shnll  not  be  stayed,  efzcept  by  the  order  of 
general  term,  made  upon  such  terms,  as  to  security  or  otherwise,  a 
requires. 

§  2088.  Where  a  return  has  been  made  to  an  alternative  writ 
dainus,  issued  u[>ou  the  relation  of  a  private  person,  the  court,  upoi 
a  tinal  order  for  a  peremptory  mandamus,  must  also,  if  the  relator 
award  to  the  relator,  against  the  defendant  who  made  the  return, 
damages,  if  any,  which  the  rela.tor  might  recover,  in  an  action  agn 
defendant,  for  a  false  return.  The  relator  may  require  his  damac 
assessed  upon  the  trial  of  an  issue  of  fact,  if  the  verdict,  report,  or 
is  in  his  favor.  Where  he  is  entitled  to  a  final  order,  for  anv  oth 
he  may  require  them  to  be  assessed  as  in  an  action.  Such  an  as 
of  damages  bars  an  action  for  a  false  return. 

§  2089.  The  proceedings  upon  a  writ  of  mandamus,  granted  at 
term,  may  be  stayed,  and  the  time  for  making  a  return,  or  for  d< 
other  act  thereupon,  as  prescril>ed  in  this  article,  may  be  enlarged, 
action,  by  an  order  made  by  a  judge  of  the  court,  but  not  by  any  o 
cer.  Where  tl^e  writ  was  granted  at  the  general  term,  an  order  »u 
proceedings,  or  enlarging  the  time  to  make  a  return,  can  be  made 
a  general  term  justice  of  the  same  department ;  and  where  notice 
given  of  an  application  for  a  mandamus  at  a  general  term,  or  an  c 
been  made  to  show  cause,  at  a  general  term,  why  a  mandamus  sb 
isHue,  a  stay  of  proceedings  shall  not  be  granted,  before  the  hearin§ 
court  or  judge. 

§  2090.  Where  a  final  order  awards  a  peremptory  mandamu<9, 
to  a  public  officer,  board,  or  other  body,  commanding  him  or  then 
form  a  public  duty,  enjoined  upon  him  or  them  by  special  provisioi 
if  it  appears  to  the  court,  that  the  officer,  or  one  or  more  member 
board  or  body,  have,  without  just  excuse,  refused  or  neglected  to 
the  duty  so  enjoined,  the  court,  besides  awarding  to  the  relator  his 
and  costs,  as  prescribed  in  this  article,  may,  in  the  same  order,  ii 
fine,  not  exceeding  two  hundred  and  fifty  dollais,  upon  the  officer, 
each  member  of  tlie  board,  who  has  so  refused  or  neglected.  1 
when  collected,  must  be  paid  into  the  treasury  of  the  State;  and 
ment  thereof  bars  any  action  for  a  j)enaliy,  incurred  by  the  p< 
fined,  by  reason  of  his  refusal  or  neglect  to  perform  the  duty  so  eu 

ARTICLE   FIFTH. 

The  Writ  op  Prohibition. 

%  2091    Kinds  of  writ ;  how  granted.  motion  to  qna^h  or 

2()9;2.  When    writ   ^r^ntt-d  at  special  writ. 

term.  §  2098.  Retnrn    l>y    party  ;  pre 

2003.  I'l.;  at  fjjenenU  term  of  the  su-  when  he  adopts)   jm 

preme  court.  turn. 

2094.  Alternative  writ  must  issue  first ;  2099.  Proceedings  after  rctu 

its  contents.  by  jury. 

20U5.  Id.;     wlien    retnrnable  ;     how  2100.  Final  order ;  costs. 

served.  2  01.  Appeals, 

2096.  Absolute  writ  issues,  unless  re-  2i02.  Stay  of  proceedings ; 

turn  made.  ment  of  time. 

2097.  Legal    objections,   how    laken  ; 

6'  2091.  A  u'lit  of  prohibition   is  oWWt   wXxcTwwVw^i  w   tCti^^cAvv 
nlt'rrnntivr  wv'it  F;i:iv  Ixi  {J^rantcd  uvou   un   \\\Vv>Van'\X,  ^>v  c»\\\^.t  ^x\\\j 
showing  n  pvo\)vv  case  tlierclor,  and  e\l\\cv  nv\x,\\  oy  nn\V\\q\\\.  ^vt^^nS 
ol  Use  application,  of  Hinka  proper. 
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§  2092.  Except  where  specinl  provision  therefnr  is  otherwise  made  in 
his  article,  an  alternative  writ  of  prohibition  can  be  granted  only  ut  a 
ipecial  term  of  the  court.  In  ttie  supreme  court,  the  special  term  must  be 
)nc  held  within  tlie  judicial  district,  embracing  the  county,  wherein  the  ac- 
tion is  tiiable,  or  the  special  proceeding  is  brought,  in  tlic  course  of  which 
the  matter,  sought  to  be  prohibited  by  the  writ,  originated. 

§  2093.  An  alternative  writ  of  prohibition  may  be  granted  at  a  general 
term  of  the  supreme  court  only,  directed  generally  to  an\  judge  holding,  or 
to  hold,  a  special  term  of  the  same  court,  or  directed  to  one  or  more  judges 
of  the  name  court,  named  therem,  in  uny  case  where  such  a  writ  may  l>e 
i^ued  out  of  the  supreme  court,  directed  to  any  other  court,  or  to  a  judge 
thereof.  »*^uch  a  writ  can  be  granted  only  at  the  general  term  of  the  judicial 
department,  embracing  the  <  ounty,  wherein  the  action  is  triable,  or  the 
Bpecial  proceeding  is  brought,  in  the  course  of  which  the  matter,  sought  to 
be  prohibited  by  the  writ,  originated,  unless  that  genenil  term  is  not  in 
8e«(ion ;  in  which  case,  it  may  be  granted  at  the  general  term  of  an  adjoin- 
ing judicial  department. 

§  2094.  Except  as  otherwise  specially  preseril)ed  by  law,  an  absolute 
writ  of  prohibition  cannot  be  issued,  until  an  alternative  writ  has  been 
iNued  and  dtdy  served,  and  the  return  day  thereof  has  elapsed.  The  alter- 
native writ  must  be  directed  to  the  court  in  which,  or  to  the  judge  before 
whom,  and  also  to  the  party  in  whose  favor,  the  proceedings  to  be  restrained 
were  taken,  or  are  about  to  bt;  taken.  It  must  command  the  court  or  judge, 
and  also  the  party,  to  desist  and  refrain  frotn  any  further  proceedings  in 
the  action  or  special  proceeding,  or  with  respect  to  the  particular  matter  or 
thing  described  thei-ein,  as  the  case  may  be,  until  the  further  directitm  of 
the  court  issuing  the  writ;  and  also  to  show  cause,  at  the  time  when,  and 
the  place  where,  the  writ  is  made  i-eturnahle,  why  they  should  not  be  abso- 
Hitely  restrained  from  any  further  proceedings  in  that  action,  special  nro- 
weding,  or  matter.  The  writ  need  not  contain  any  statement  of  the  facts 
w  legal  objections,  upon  which  the  relator  founds  liis  claim  to  relief. 

§  2095.  The  writ  must  be  made  returnable,  either  forthwith  or  at  a  day 
ttruin,  before  the  term  which  granted  it,  or  upon  the  first  day  of  a  future 
tenn,  therein  specified,  at  which  ap[)lieation  for  the  writ  might  have  been 
B»de.  Where  it  is  granted  at  the  general  term  of  a  judicial  department, 
adjoining  that  wherein  the  matter  originated,  it  may,  in  the  discretion  of 
the  court,  be  made  returnable  at  the  general  term  of  either  department. 
The  writ  must  be  served  n\H)n  the  court  or  judge,  and  also  upon  the  party, 
w  prescribed  by  law  for  the  service  of  an  alternative  writ  of  mandamuF 
A  copy  of  the  pai)er8,  upon  which  it  was  granted,  must  be  delivered  with 
*ch  copy  of  the  writ. 

§  2096.  Where  the  alternative  writ  has  been  duly  served  upon  the  court 
•f  judge,  and  upon  the  party,  the  relator  is  entitled  to  an  absolute  writ, 
'•nless  a  return  is  made  by  the  court  or  judge,  and  by  the  party,  according 
to  the  exigency  of  the  alternative  writ,  or  within  such  further  time  as  may 
'^c  panted  for  the  purpose.  The  return  must  be  annexed  to  a  copy  of  the 
^t;  and  it  must  be  either  doliveivd  in  open  court,  or  filcil  in  tlie  office  of 
^'•e clerk  of  the  couit  issuing  the  writ ;  or,  in  the  supremo  court,  the  ilcrk 
•f  the  countv  where  the  writ  is  returnable.  Where  the  nartv  makes 
"return,  the  court  or  judge  must  also  make  a  return.  In  d^'f.iult  thereof, 
^  judge,  or  the  menibera  of  the  court,  may  Ix*  pmushc^V,  wv^^iv  \\\v>  ^v\^\v\\- 
^  of  the  people  or  of  the  relator^  for  a  contempt  ot  \\\e  co\iv\.  \«,"fcv\vQ%^Joft 


writ,     A  ratura  (o  un  iillernutiva  writ  of  [irohibUion  ou 

^  3097.  An  akerimtlvc  writ  of  prohibition  citnnot  be  quashed 
asiilc,  upon  motion,  for  any  miitler  involiring  tliB  msritB.  An  obia 
the  i^nl  sufficienc}'  oC  tbe  papers,  upon  whl^  tijo  «r)t  ivns  gmnteo, 
taken  in  the  return.  A  motion  to  qunnli  «n  abaoliito  writ  of  prolilbll 
to  set  aaidu  bd  nll«rnntiTe  wiit,  for  iinj  luntler  not  involving  the 
piuHt  be  diuiIh  at  a  term  wliers  tha  vrit  might  have  boen  gntnied. 

%  209S.  A  return  to  an  ulteniFttivs  writ,  when  nin<l«  by  >  piirtr,  tuntl  he 
veiiReil  by  hia  uffitluvit,  lu  rsqulretl  for  the  verifiuiilud  sf  u  plnuiliiig  In  • 
court  of  I'ecord;  uuieas  it  coiisista  ddIv  of  otijeL'tioUB  lo  tlic  1.  j;"'  HutBcini? 
of  the  pupera  upon  which  tbe  writ  wnn  p*"**''-  Wiiera  the  puns  Mnitffl 
wicli  [lie  court  or  judge  in  B  return,  Or  aniieieii.  lo  lh«  uourl'l  or  iIk 
judge's  return,  an  iuslrunient  in  wriliufc  aubsuribed  liy  him.  to  the  efltci 
that  he  ndopis  it,  ru>d  relies  upon  the  tnalleni  theiviu  i.'ontuineil,  at  Huffiiiw 
uuuae  irli)'  tl)e  court  or  jwlge  aliuuld  not  be  rtwtraioed,  as  Difnliaotd  in  llw 
writ,  he  ia  tbeneefarth  deemed  the  sole  defendajit  in  Ihe  Bpeuial  prmiariilf; 
eii(<ept  that  where  a  Goal  onler  is  made,  aw]>i'diDg  Hn  absuluEi:  writ  ul  pn^ 
bition,  suoh  a  writ  muit  be  directed  to  the  party,  and  alM  to  the  court  w 
the  judge. 

^  20S9.  PlendiiiKB  are  ttut  allowed  upoli  a  writ  o(  proliibitioD.  Winn 
HD  HlteriwtivG  wilt  ha«  been  i;i>^ued,  the  cause  may  be  diiposed  of  wilM 
further  niitice,  at  ihe  [erin  nt  wluuli  itie  writ  is  returnable.  If  it  a  a9\  ii»> 
dinpuacd  of,  it  may  be  brought  to  a  bearing,  Upon  notiue,  nt  a  NUbi«i|iiHil 
lerin.  In  the  sapremouourtiit  mast  be  heard  at  aKt^iterut  lennuf  tliataiH 
judicial  department,  or  at  n  apeoial  term  held  in  tiie  asine  judiuul  iluuiii. 
OB  the  uaae  may  be.  The  relator  may  uontruverl,  by  affiilai'tt,  any  aUrti- 
tiou  of  new  matter  wntained  in  iJie  rctarn.  The  cciart  miiv  diroot  tbelri^ 
of  any  questiun  of  fael  by  a  jury,  in  llhe  manner  and  wilh  lilte  effect,  it 
vhera  an  order  ia  made  fur  the  trial,  bynjury,uf  iasues  of  fact,  joludb 
an  aetion  triable  by  the  iKiurt.  Where  suvh  a  direction  is  fdveii,  tbr  |in>- 
ceedinga  must  be   Lheaanie,  art  upon  the  trial  of  issues  so  joineil  in  111  >>^ 

g  2100.  Where  a  final  order  is  rnnde  in  favor  of  tlie  relator,  it  mH 
anard  an  jib^ohile  writ  of  proliibitioii ;  and  it  may  also  direct  that  all  pi*' 
ceedinga,  or  any  speriHed  prufeedinfi.  thtreLuEore  lalien  in  the  nWio'i 
opetitil  proceeding,  or  niatlei'.  as  to  which  the  prohibition  nbralufe  IsnWi 
he  viu-ated  and  nunulled.  The  writ  of  ininsuUuliun  is  abiilii>hi^  Wttcf>> 
bual  order  is  made  ^guinat  tbe  rckilov,  it  must  authorize  tlie  i-uurt  or  juigfc 
and  the  adverse  party,  to  proceed  in  the  action,  aptcial  pioeecdii%  vrMV 
ter,  as  if  the  alwinntive  wilt  had  not  been  ixaiied.  CvBU.  not  exCtedUtf 
fifty  lioUare  and  disburseiuents,  may  be  awarded  lo  cilher  party,  as  npMl 
mo(i«n. 

§  2101.  A  Rnal   order,   made  aa   prescribed   in   the  last  softlvn,  n1 

l)e  reviewed  only  by  appeal.     Whora  ihc  order  was  made  by  the  gHHTlI 

term,  the  execution  of  tlie  ordvr  appealed  from  shiill  not  be  nuved.  Btmf> 

L         by  an  order  of  the  same  .^rneral  term,  miide  upon  sU'ih  terms,  as  lo  sMUiilT 

I         or  otherwise,  as  justice  requires. 

I  §  3103.  The  proceedings  upon  a  writ  of  piuhibltiun,  fcraoled  at  a  itiMi' 

I  Mrm,  may  be  slaved,  and  the  time  fur  making  a  return,  or  for  doing  aut 
^.  not  thereupon,  as  preeuribed  m  Uiia  urliik-,  iiaiy  \>e  anUrged  as  in  an 
^Mr  HA  order  made  hy  the  JuiVrb  u(  i.\ie  ™au,\iaviiiii.hs  wy    "'"" 


-2109  AflBBSSKENT,  ETC.  t81 

le  writ  was  granted  at  tlie  general  term,  an  order  staying  the  pro- 
or  enlarging  the  time  to  make  a  return,  can  be  made  only  by  a 
«rm  justice  of  the  judicial  department  within  which  the  writ  w 
e ;  and  where  notice  has  been  given  of  an  application  for  a  pro- 
it  a  general  term,  or  an  order  has  been  made  to  show  cau8e  at  a 
srm,  why  a  prohibition  should  not  issue,  a  stay  of  proceedings  ahull 
-anted,  before  the  hearing,  by  any  court  or  judge. 

ARTICLE  SIXTH. 
The  Writ  op  Assessitrnt  of  Damaoes. 

rit  defloed.  i^  2112.  Notice  of  application  to   court 

(plication  therefor.  thereni>on. 

hen  made  by  attorney -general  2118.  Conrt  may  get  neide  inqnieltion. 

or  di^trict-attoniey.  2114.  Order  on  coiiflrminK  inquipilion. 

rit ;  to  whom  directed.  2116.  State  treasnrcr  to  i)ay  damagea, 

n tents  of  writ.  etc.,  to  irovernor. 

»tice  of  execution.  211G.  Governor  to  pay  damages  into 

ry  ;  how  procured.  court. 

ror  to  l)e  ewom.  2117.  Invesument  of  money  so  paid. 

ry  to  make  inqaisition.  2118.  How  ol>tuin(Kl  by  claimuut. 

2119.  Taking  lauds  by  United  States. 

).  The  writ,  heretofore  known  as  the  writ  of  ad  quod  damnum, 
jaftei-  be  styled  the  writ  of  assessment  of  damages. 

I.  Whenever  the  governor  of  the  State  is  authorissed  by  law,  to 
ession  of  any  real  property  within  the  Stiite,  for  the  use  of  the 
the  State,  and  he  cannot  agree  with  the  owner  or  owners  thereof 
rchase,  he  may  cause  application  to  be  made  to  the  supreme  court, 
ial  term  thereof,  for  a  writ  of  assessment  of  damages,  which  must 
d  accordingly. 

>.  The  attorney-general,  or  the  district-attorney  of  the  county  in 
e  real  property  is  situated,  nmst,  when  tlie  governor  so  directs, 
application,  in  the  name  of  the  governor  ;  and  must  conduct  the 
it  proceedings,  under  the  governor's  direction. 

>.  The  writ  must  be  directed  to  the  sheriflP  of  the  county  in  which 
•roperty  to  be  taken  is  situated,  unless  the  court  directs  the  dam- 
he  taking  to  he  assessed  by  a  jury  of  another  county ;  in  which 
writ  must  be  issued  to  the  sheriff  of  the  county,  from  which  the 
:ected  to  be  taken. 

^  The  writ  must  describe  the  real  property  to  be  taken,  with  the 
inty  as  i.^  required  in  a  complaint  in  an  action  of  ejectment.  It 
mand  the  sheriff,  to  whom  it  is  directed,  to  inquire,  by  the  oaths 
men  of  his  county,  qualified  to  act  as  trial  jurors  in  a  court  of 
hether  the  owner  or  owners  of  the  real  property,  or  any  of  them, 
in  any  damages  by  the  taking  thereof,  for  the  use  of  tlie  people  of 
;  and,  if  so,  the  amount  thereof ;  and  that  lie  return  the  writ  to 
me  court,  without  delay,  with  the  finding  of  the  jury  thereupon. 

L  The  sheriff,  immediately  after  the  delivery  of  the  writ  to  him, 
notice  of  the  time  when,  and  the  place  where,  the  writ  will  be 
by  publishing  the  notice,  once  in  each  week,  for  at  least  three 
i  weeks,  in  a  newspaper  printed  in  his  county. 

K  The  sheriff  must  notify  twelve  men  of  \\\a  cowwVj,  c\\3ivX\^^^  XiCi 
!  jurors  in  a  court  of  record ,  to  attend  at  the  time  ft.x\«\  \>\AVj.fe., «.vA 
pose,  speciSed  in  the  notice.     Each   juror  muHt  bo  T\o\:\^eA>  >&.^  -a 
<£ed  to  attend  a  term  of  the  circuit  court.     V3 poii  Vos^  ^iwvVx^*  ^ 
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attentl,  when  duly  notified,  his  attendance  may  be  compelled  by  attachmeat, 
and  proceedings  may  be  taken  againsi  iiim,  and  he  may  be  punished  titere- 
iipon,  by  the  supreme  court,  as  where  a  juror,  duly  notified,  fails  to  Attend 
at  a  circuit  court.  The  shenfif  may  require  the  attendance  of  a  talesman, 
in  place  of  a  juror  notified  and  not  appearing  ;  or  he  may  adjourn  the  pro- 
eeediugt*,  for  the  pur[>ose  of  punishing  the  defaultiug  juror,  or  conjpelling 
his  attendance. 

J5  2110.  When  a  jury  has  been  procured,  the  sheriff  must,  before  the 
jurors  proceed  to  the  inquiry  commanded  by  the  writ,  administer  to  each  of 
tliciu  iiii  oath,  that  he  will  diligently  inquire  concerning  the  matters  speci* 
tied  in  the  writ,  and  will  give  a  true  verdict,  according  to  the  best  of  ha 
judgment,  without  favor  or  partiality. 

>^  2111.  After  being  sworn  as  prescribed  in  the  last  section,  the  jury 
must  view  all  the  real  property  described  in  the  writ,  and  consider  the  vuloe 
tluMeof.  They  may,  in  the  dibcretion  of  a  majority  of  them,  hear  such  tes- 
tiuKHiy  as  may  be  offered  by  any  person  appearing,  respecting  the  value. 
They  iinist  thereupon  asr^ess  the  damages,  which  the  owner  or  owntirs  of 
the  real  property  will  sustain,  by  being  deprived  thereof.  When  the  real 
property  consists  of  iwo  or  uiore  distinct  parcels,  owned,  or  clahued  to  be 
owiie<l,  by  different  persons,  the  jury  must  assess  separately  the  value  of 
each  distinct  parcel,  if  the  writ  requires  them  so  to  do,  or  if  a  majority  of 
thc!U  think  proper  so  to  do.  If  they  cannot  agree,  after  a  reasonable  time, 
the  sheriff  may  discharge  them,  and  publish  anew  notice,  and  procure  a  oev 
jury.  When  the  jurors  have  agreed,  they  must  make  jxn  inquisition,  stating 
the  sum  to  he  paid,  by  the  people  of  the  State,  for  taking  each  distinct pur- 
cel,  or  the  whole,  as  the  case  requires.  The  imiuisition  nmst  be  signed  by 
each  juroi",  and  by  the  sheriff ;  and  the  sheriff  must  immediately  thereafter 
lile  I  he  iii(|iiisili()n  and  the  writ,  with  his  return  to  the  writ,  in  the  office  of 
till'  clerk  i>t  the  county  in  which  the  real  property  is  siiuatcid. 

^  2112.  Within  three  months  after  the  writ,  and  the  return  thereto,  with 
tht"  niqnisition  tluMvupon,  have  been  filed,  as  presscrihed  in  the  last  sei'iion, 
tin*  attoineygcncral,  or  district-attorney,  haiving  charge  of  the  pnK'eciliiipS 
must  cause  to  he  published,  a  notice,  directed,  generally,  to  all  the  ownert 
and  ptMsons  interested  in  the  real  property;  describing  the  property,  in 
j^eueial  an«l  concise  terms  ;  stating  when  and  where  the  wiit,  return,  »um1 
ni(|tii.sition  wen'  lileil ;  and  requiring  the  persons  notified  to  show  cause,  «' 
M  spciiul  term  ol  the  supn^me  couit,  to  be  held  at  a  time  and  at  a  place  spe- 
cilied  in  the  notice,  why  the  inquisition  should  not  be  confirmed;  or,  if  the 
i^oMMtior  so  directs,  why  the  inipiisition  should  not  be  set  aside.  The  wiica 
niu>i  be  piiblislu'il,  at  least  once  in  each  week,  for  three  successive  weoksS 
in  a  niiw.Npaper  printeil  in  the  county,  and  also  in  the  newspaper  piiuieJ  ut 
Albany,  in  which  legal  notices  are  re<piired  to  be  published. 

;'.  2113.  At  the  time  and  place  specified  in  the  notice,  the  court  must 
t  xtinnie  into  the  iiu^uisition,  and  hear  stieh  allegations,  and  afiidavits,  or 
lit  till  u  ill  ten  proofs,  as  may  be  presented  in  behalf  of  the  pwiple,  or  any 
Ml.  II.  I  III  prison  interested.  If  the  court  then,  or  at  the  time  and  placets 
••ImmIi  III.,  matter  is  adjourned,  determines  that  the  inquisition  is,  in  any 
»..u  he,  unjust,  or  otherwise  materially  defective,  it  may  s»-'t 
.I...I....I  n\\\  p:irt  thereol;  and  may  direct  that  another  writ  is^ue, 
;...,i,;.( be  taken,  to  su\>vdy  the  detects. 

1 1  J.  .t|.|-.  .iij  III  lb**  evmvl,  \\vaV.  l\\e  \Nv\v\\v\*\>viviw^\\\N  iM.'ivi>\\yA, 
.   .  1..    ......  1.     .tn.l  «-nUied  \u  iW  vAYvcc  vA  \\\v>  c\«\\s.  vil  \\\^i  <ivi^\\VV 
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if  tbe  State,  upon  paying  into  court  the  amount  of  the  damages  asBvsscd 
>j  the  inquisiiion.  shall  be  emit  led  to  an  ubaoluie  estnte  iu  the  real 
Mopertj  described  in  the  writ,  and  in  the  uppurtenanceA  belonging  thereto. 

§  2115.  The  State  treasurer,  on  the  vrarrunt  of  the  comptroller,  mudt  pay 
«o  the  governor,  out  of  any  money  in  the  treasury,  appropriated  for  that 
[purpose,  sufficient  mcMiey  to  pay  the  damages  atwetftted,  pursuant  to  the  fure- 
Soing  proviaious  of  this  article,  and  the  costs  and  expenses  of  the  pioceed- 
ujgs. 

§  2116.  Immediately  after  the  receipt  by  the  governor,  as  prescribed  in 
the  last  section,  of  sufficient  money  to  pay  tlie  damages,  he  must  pay  it  into 
court ;  and  thereupon  the  absolute  title  to  the  real  property  so  to  be  takeu, 
vests  in  the  people  of  the  State. 

§  2117.  If  an  application  for  the  money  paid  into  court  is  not  made,  as 
prescribed  iu  the  next  section,  within  sixty  days  after  the  payment  into 
sourt,  the  general  term  of  the  supreme  court  in  that  judicial  department, 
oiay  j(A>vide,  by  order,  for  the  investment,  under  the  direction  of  the  court, 
of  the  money,  and  of  the  interest  to  arise  therefrom,  in  permanent  securi- 
ties, for  the  benefit  of  the  owners. 

§  2118.  A  person  claiming  to  have  been  an  owner  of,  or  interested  in, 
the  property,  when  it  was  so  taken,  may  present  to  the  supreme  court,  at  a 
geoeral  term  thereof,  held  in  the  judicial  department  enibraciu^r  the  county, 
wherein  the  property  is  situated,  a  petition,  praying  for  payment  to  him  of 
the  whole  or  any  part  of  the  money  so  paid  into  couii,  or  of  the  income 
remaining  uninvested,  or  both  ;  or  for  the  transfer  to  him  of  the  whole  or 
any  part  of  the  Becuritiet>,  in  which  it  has  l>ecn  invested.  The  court  must 
thereupon  take  such  measures,  as  it  deems  proper,  to  ascertain  the  rights 
and  interests  of  the  petitioner,  and  of  all  other  |K'rsoiis,  who  were  owners  of 
or  interested  in  the  property,  or  who  are  personal  representatives,  or  heirs, 
of  owners  or  persons  so  interested,  and  to  cause  notice  of  the  application  to 
he  given  to  those  persons;  and  it  must  cause  the  money  to  be  paiiL  or  the 
Securities  to  be  transferred,  to  the  several  persons  entitled  thereto,  i^Hcord- 
ance  with  the  rights  and  interests  thus  ascertained. 

§  2119.  When  the  legislature  of  the  State  consents  to  the  taking  of  any 
Teal  property  within  the  State,  for  the  use  of  the  people  of  the  United 
Btates,  a  writ  of  assessment  of  damages  may  be  issued  ;  and  the  proceedings 
thereupon  must  be  in  accordance  with  the  provisions  of  this  article ;  except 
that  the  application  for  the  writ  must  be  made,  and  the  subsetiuent  pro- 
cwdings  must  be  condu«te<i,  by  the  attorney  of  the  United  States,  for  the 
<)i8trict  embracing  the  county  wherein  the  real  property  is  situate<l. 

ARTICLE  SEVENTH. 

^  Writ  of  Cebtiokabi,  to  ueview  the  Determination  of  an  inferior 

Tribl'nal. 

1 2190.  Ca»es  where  writ  may  i^Kue.  |  2129.  To  whom  writ  directed. 

2121.  Ca^es  where  it  cannot  isbue.  2190.  Mode  of  .-^rvice. 

2128.  The  same.  2131.  !>tny  of  proceedings. 

2128.  When     ieeued    from    sapreme  2132.  When  and   where   writ  retam- 
court  or  (superior  city  court.                           able. 

2124.  When  from  another  court.  2133.  Sul>>e()ueiit  proceedings   an   m 

2125.  Limitation  of  time  for  review.  an  ucliov.. 

2126.  Id.;  JD  auv  ofdJtfsbiJity.  2134.  Return  ;  whew  ai\^  \\o\\  Yc\^^^^^. 
£^.  AppJinttion  for  writ ;  where  and  2135.  Id.;    how  coray^v^^*^^  %  '^'^^"*  ^^^ 

/jotr  made.  m*\k\u" 

-aSM  Wbcn    notice  neceeeary  ;   ser-  2136.  Id. ;  atterVetui  ot  ^me*:  cTf^vwA 

nee  thereof.  g^o-,    ^^^^.^    ^^^^     pctwovx    va'^^i    \^ 
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g  2120,  Tbe  tint  (if  certiorari  regu1ai«il  in  this  .tnicte,  eXi>^[ 
apeiiaed  in  sectiou  two  thouH.iad  oqh  liiiniiifd  uiid  twenly-foMr  of  this  iKt 
IB  ifsaed  to  rovretv  the  determinaiioD  ot  a  body  oi'  nffioer.  it  unii  be  issiKil 
ill  out  of  the  folloivlag  cases  utily  : 

i .  Wliere  tlie  right  lo  the  writ  ia  oipresBly  ooufetreU,  or  tbe  isaue  ihonwf 
is  «i])reBdl]'  niithorized,  tiy  a  stiiuile. 

2.  Where  tlio  writ  may  be  ifdued  at  uommon  !ii«,  by  a  couil  of  Keiiml 
jurisdictiou,  and  tlie  riglit  lo  the  writ,  or  tbe  puwcr  n!  the  court  lo  iame  il, 
in  not  pipreasly  uiken  awuy  by  n  slutute. 

1^  2131.  A  vrrit  of  c'ertlomrt  rnnnot  be  iasueO,  )o  review  a  deterniillill>i>< 
made,  ofler  lliis  nrtlule  takn  efTect,  in  n  cicil  action  or  special  prauetdinli 
by  II  oourt  of  record,  or  a  jiidge  uf  a  court  of  I'Oconl. 

§  2122.  Except  an  otherwiAe  eippeafly  prencrihcd  by  a  alntuie.  >  writof 
certiorari  cauaot  be  issued,  in  eitlier  of  the  futlowing  cnses; 

1.  To  i^vien'  »  deCeritiinatiou,  nhiuh  dueH  nut  tinully  deltMinine  the  rigllU 
at  the  partiea,  with  reaped  tu  t)ie  mitttcr  to  be  reviewed. 

2,  Where  the  deternii notion  tsn  be  iidcquutely  reviewed,  by  on  «p 
a  court,  or  to  some  other  body  or  offieer. 

i.  Where  the  body  or  officer,  making  the  determtnEtion,  ia  ci 
aiitliorixed,  bj  r^latute,  to  reliear  the  iliutlei'.  npon  the  relawr's  npplii 
uuleiB  tliG  delermiuatiuu  lo  be  reviewed  whh  made  npon  a  relienring, 
time  within  whiuh  ihe  relator  can  pivcurc  a  rehearing  lias  clapaed. 


^  ^3.  A  w 


[uept  in  a  case  nhei'e  another  cuuit  ia  eiprenll 

§  21X4.  Any  conrt  uf  record,  exercising  iunadicttun  of  an  spl 
nature,  may  i»<ue  a  writ  of  certiorari,  rei|uiriiig  the  budy  or  officer 
pmceedings  are  onder  review,  to  mnke  a  retiim  to  tlie  court  ia»a\t . 
nrit,  at  a  time  and  place,  fixed  by  (he  courl,  atid  deaignuteil  in  tbe  writ,  V 
the  purpose  of  supplying  any  dimiiiulion,  yarisnoo,  or  other  defect, ' 
recoiil  or  other  puperti,  befiire  the  iHHirt  Issuing  tti«  writ,  iu  luiy  caw 
jnstii^  requires  that  tlie  defect  should   bu  supplied,  and  adequate  nW 

§  212B.  Subject  tu  tlio  provisions  of  tlic  neit  acciion,  a  writ  of  cenKXiwi 
to  iiiiiew  u  detemiinalion  muAt  he  (^nlcd  and  served,  irilhlii  four  mloM 
months  ufter  the  deteiMiiuation  to  be  reviened  hci'oiiies  final  iiIidblmM 
r  the  person  whom  he  represents,  either  in  law  nr' 

I  ■    ^  3120.  The  conrt,  at  a  general  lerm  thereof,  may  grant  tbe  wrtt.  at  Mf 

*'^""   ~""''i  twenty  luonllia  after  the  expiration  of  the  time  limited!"''' 

I,  whe™  the  relator,  or  Hie  iicrson  whom  he  repi«»eiit»,  wrt'' 

when  the  determination  to  be  reviewed  beoame  Ihial  and  bIwUt, 

him,  either 

jWilhin  the  age  uf  iwenUJine  ^oava-,  or 
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t.  Impri9on6d  on  a  crimiiiml  charge,  or  in  execution  upon  conviction  of  a 
Timinal  offence,  for  a  term  less  than  for  life. 

g  2127.  An  application  for  the  writ  must  be  made  by,  or  in  behalf  of,  a 
lerEon  aggrieved  by  the  determination  to  be  reviewed ;  must  be  founded 
ipon  an  affidavit,  or  a  verified  petition,  which  may  be  accompanied  by  other 
rritten  proof;  and  must  siiow  a  proper  case  for  the  issuing  of  the  writ.  It 
an  be  granted  only  at  a  general  or  special  term  of  the  court;  and  the 
pwnting  or  refusal  thereof  \i  discretionary  with  the  court. 

§  2128.  Until  provision  is  made,  in  the  general  rules  of  practice,  for  re> 
lulling,  or  dispensing  with  notice  of  the  application   for  the  writ,  the  court 

0  which  the  application  for  the  writ  is  made,  may,  in  its  discretion,  i^uire 
ir  disftense  with  notice.  A  notice,  when  it  is  necessary,  must  be  served, 
rith  copies  of  the  papers  upon  which  the  application  is  to  be  made,  upon 
he  body  or  officer,  whose  determination  is  to  be  reviewed,  or  upon  such 
ither  person  as  the  court  directs,  as  prescribed  in  tiiis  article  for  the  service 
if  a  writ  of  certiorari.  The  service  must  be  made,  at  least  eight  days  be- 
ore  the  application,  unless  the  court,  by  an  order  to  show  cause,  prescribes 

1  shorter  time.  Where  notice  is  given,  the  person  served  may  produce  affi- 
Uvits  or  other  written  proofs,  upon  the  merits,  in  opposition  to  the  applica- 
ion. 

§  2129.  The  writ  must  be  directed  to  the  body  or  officer,  whose  determi- 
lation  is  to  be  i^viewed ;  or  to  any  other  person  having  the  custody  of  the 
•ecord  or  other  papers  to  be  certified  ;  or  to  both,  if  necessary.  Where  it 
s  brought  to  review  the  determination  of  a  board  or  body,  other  than  a 
xmrt,  if  an  action  would  lie  against  the  board  or  body,  in  its  associate  or 
official  name,  it  must  be  directed  to  the  board  or  body,  by  that  name ; 
>therwise  it  must  be  directed  to  the  members  thereof,  by  their  names. 

§  2130.  A  writ  of  certiorari  must  be  served  as  follows,  except  where 
liifferent  directions,  respecting  the  mode  of  service  thereof,  are  given  by 
the  court  granting  it : 

1.  Where  it  is  directed  to  a  person  or  persons  by  name,  or  by  his  or  their 
(^cial  title  or  titles,  or  to  a  municipal  corporation,  it  must  be  served,  upon 
each  officer  or  other  person,  to  whom  it  is  so  directed,  or  upon  the  corpora- 
tion, io  the  same  manner  as  a  summons  in  an  action  brought  in  the  supreme 
coart,  except  as  prescribed  in  the  next  two  subdivisions  of  this  section. 

2.  Where  it  is  directed  to  a  court,  or  to  the  judges  of  a  court,  having  a 
clerk  appointed  pursuant  to  law,  service  upon  the  court,  or  the  judges  there- 
of, may  be  made  by  filing  the  writ  with  the  clerk. 

3.  Where  it  is  to  be  served  upon  any  other  board  or  body,  or  upon  the 
niemljers  thereof,  it  may  be  served  as  prescribed  in  section  two  thousand 
snd  sevftnty-one  of  this  act,  for  service,  upon  a  like  board  or  body,  of  an 
ilternalive  writ;  of  mandamus. 

§2131.  Except  as  prescribed  in  this  section,  a  writ  of  certiorari   does 
^01  stay  the  execution  of  the  determination  to   be  reviewed,  or  affect  the 
power  of  the  body  or  officer,  to  which  or  to  whom  it  is  addressed.     The 
^urt,  which  grants  the  writ,  may,  in  its  discretion,  and  upon  such  terms,  as 
*o  Security  or  otherwise,  as  justice  requires,  direct,  by  a  clause  in  the  writ, 
or  by  a  separate  order,  that  the  execution  of  the  determination  be  suv^^d., 
P^ding  the  certiorari,  and  until  the  further  direction  oi  l\\e  comtX..  k\iQ>w^.j 
^^^ruiking,  or  other  security,  given  to    procure  suc\\  vxsVaN^X^  nv\\\«\  ^w^ 
s^-nw/.  according  to  its  terms,  in  favor  of  a  person  bewe^ewvWN  mVe,\^^\«A 
epAo/dJag  die  determination  to  be  reviewed,  who  \s    adnuUfeOi  \x?.  «^  V^^^"" 
25 
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to  the  Bpecial  proceeding,  as  prescribed  in  seetioo  two  thousand  one  Lnixlnil 
and  thirty-scveu  of  this  act. 

§  2132.  A  writ  of  certiorari  must  be  made  retariiable,  within  tweot; 
days  after  the  service  tiiereof,  at  the  office  of  the  clerk  of  the  court.  If  r 
was  issued  from  the  supreme  court,  it  must  bo  made  returnable  at  theoflki 
of  the  clerk  of  the  county,  designated  therein,  wlierein  the  determiuation  U 
be  reviewed  was  made;  and  if  the  county,  designated  in  the  writ,  is  iiottlx 
proper  county,  the  court,  upon  motion,  may  amend  the  wrii  accordingly 
Thereupon  all  papei*s  on  file  must  ho  transferred  to  the  clerk  of  the  county 
where  the  writ  is  made  returnable  by  the  amendment. 

§2133.  After  a  writ  of  certiorari  has  been  issued,  the  time  to  make  < 
return  thereto  may  be  enlarged,  or  any  other  order  may  be  made,  or  proceed 
ing  taken,  in  the  cautte,  in  relation  to  any  matter  not  provided  for  iu  thl 
article,  as  a  similar  proceeding  may  be  taken  in  an  action,  brought  iatiM 
same  court,  and  triable  in  the  county  where  the  writ  is  returnable. 

i^  2134.  The  clerk,  with  whom  a  writ  of  certiorari  is  filed,  and  each  person 
upon  whom  a  writ  of  certiorari  is  served,  as  prescribed  in  section  twothoa 
sand  one  hundred  and  thirty  of  this  act,  must  make  and  annex  to  the  writ 
or  to  the  copy  thereof  served  upon  him,  a  return,  with  the  transcript  an 
noxod,  and  certified  by  him.  of  the  record  or  proceedings,  and  a  statement  o: 
the  other  maiti-rs,  specified  in  and  required  by  the  writ.  The  return  nius 
be  filed  in  the  office  where  the  writ  is  returnable,  according  to  the  coniiDaiH 
thereof. 

i$  2135.  If  a  return  is  defective,  the  court  may  direct  a  further  return 
An  omission  to  make  a  return,  as  required  by  a  writ  of  certiorari,  or  byni 
order  for  a  furtlier  return,  may  be  punished,  as  a  contempt  of  the  i-ourt 
IJut  a  judge  or  clerk  shall  not  he  thus  punished,  unless  the  relator,  befon 
the  time  when  the  return  is  required,  pays  him,  for  his  return,  tUesu-nol 
two  dollars,  and,  in  addition,  ten  cents  for  each  folio  of  the  copies  o 
])a|)ers  required  to  be  returned. 

iJi  2136.  A  writ  of  certiorari  mav  be  iffued  to,  and  a  return  to  a  writ  o 
certiorari  may  be  made  .by,  an  officer,  whose  term  of  office  has  oxpiiw 
Such  an  officer  may  be  punished  for  a  failure  to  make  h  i-eturn  to  the  «'rii 
as  required  thereby;  or  to  make  a  further  return,  as  required  by  an  orde 
for  that  purpose. 

§  2137.  Upon  the  application  of  a  person,  specially  and  beneficially  i|i 
terested  in  upholding  tlie  delennijiation  to  be  reviewed,  the  court  nn>y.  Ji 
its  discretion,  admit  him  ai  a  party  defendant  in  the  special  proeeedinj: 
upon  SUCH  terms  as  justice  recpiircs.  And  a  general  term  of  the  court,  « 
which  the  cause  is  noticed  for  hearing,  and  is  plaetnl  upon  the  cdfiidi't 
may,  in  a  proper  case,  direct  that  notice  of  the  pendency  of  the  special  j>r« 
cccding  bo  given  to  any  person,  in  such  a  manner  as  it  thinks  proper;  i»D" 
may  suspend  the  hearing  until  nt)tice  is  given  accordingly. 

§  2138.  The  cause  must  be  heard  at  a  general  term  of  the  court.  In  th 
supreme  court,  it  must  be  heard  at  a  gJMUMal  terju,  heUl  within  the  jn«lic"' 
department,  embracing  the  county  where  the  writ  was  returnable.  Kith* 
party  may  notice  it  for  hearing,  at  any  time  after  the  return  is  conipl^l 
Exco})l  as  prescribed  in  the  n.'xt  section,  it  must  be  heard  upon  the  »'f^ 
and  ivtunif  niui  the  papers  u\u)u  \v\v\c\\  v\\vi  \\v\v  ww?.  v;,Y\\v\\vid» 

,^'  2139.   If  the  officer  or  ot\\er  pev^nv,  \v\\or^o  vV\\.\  \\  \?.  \.ci  \cv^V^  ^.'c*^ 
'//'•.^  abscomh,  removes  from  ihe  Stale,  ov  Xiecovwvis  \v\?»'^w^,v^\\««  v\a 


ISei40*4M«  OSRTIORABL  88V 

I  fauned,  and  beforamakiogn  return,  or  After  mikinq:  an  Insufficient  return  ; 
ind  it  appears  that  there  is  no  other  officer  or  person,  from  whom  a  suffi- 
}ient  return  can  be  procui-ed  bv  means  of  a  new  certiorari  ;  the  court  may, 
nits  discretion,  permit  uffldavitts  or  other  written  proofs,  relating  to  the 
natters  not  sufficiently  returned,  to  be  pi-oduced,  and  may  hear  the  cautie 
iccordingly.  The  court  may  als^o,  in  its  discretion,  permit  either  party  to 
)roduce  affidavits,  or  otiier  written  pioofs,  relating  to  any  alleged  error  of 
'act,  or  any  other  question  of  fact,  which  is  essential  to  the  jurisdiction  of 
;he  body  or  officer,  to  make  the  determination  to  be  reviewed,  where  the 
'acts,  in  relation  thereto,  are  not  t^ufficiently  stated  in  the  return,  and  the 
ioart  is  satisfied  that  they  cannot  be  made  to  appear,  by  means  of  an  order 
'or  a  further  return. 

§  2140.  The  questions,  involving  the  merits,  to  be  determined  by  the 
K)Tirt  upon  the  hearing,  are  the  following,  only  : 

1.  Whether  the  body  or  officer  had  jurisdiction  of  the  subject-matter  of 
ihe  determination  under  review. 

2.  Whether  the  authority,  conferred  upon  the  body  or  officer,  in  relation 
JO  that  subject-matter,  has  been  pursued  in  the  mode  required  by  law,  in 
)rder  to  authorize  it  or  him  to  make  the  deteimination. 

3.  Whether,  in  makiug  the  determination,  any  rule  of  law,  uifecting  the 
•ights  of  the  parties  thereto,  has  been  violated,  to  the  prejudice  of  the  rela- 
»r. 

4.  Whether  there  was  any  competent  proof  of  all  the  facts,  necessary  to 
t>e  proved,  in  order  to  authorize  the  making  of  the  deteimi nation. 

5.  If  there  was  such  proof,  whether  there  whs,  upon  all  the  evidence, 
wch  a  preponderance  of  proof,  against  the  existence  ot  any  of  those  facts, 
that  the  verdict  of  a  jury,  affirming  the  existence  thereof,  rendered  in  an 
ictioD  in  the  supreme  court,  triable  by  a  jury,  would  be  set  aside  by  the 
court,  as  against  the  weight  of  evidence. 

§  2141.  The  court,  upon  the  hearing,  may  make  a  final  order,  annulling 
or  confirming,  wholly  or  partly,  or  modifying,  the  determination  reviewed, 
as  to  any  or  all  of  the  parties. 

§  2142.  Where  the  determination  reviewed  is  annulled  or  modified,  the 
court  may  order  and  enforce  restitution,  in  like  manner,  with  like  effect  and 
Etubject  to  the  same  conditions,  as  where  a  judgment  is  reversed  upon  ap- 
peal 

§2143.  Costs,  not  exceeding  fifty  dollars  and  disbursements,  may  be 
awarded  by  the  final  order,  in  favor  of  of  against  either  party,  in  the  dis- 
CKtion  of  the  court. 

§  2144.  The  final  order  of  the  court  upon  the  certiorari  must  be  entered 
in  the  office  of  the  clerk  where  the  writ  was  returnable.  But  before  it  can 
be  enforced,  an  enrollment  thereof  must  be  filed.  For  that  purpose,  tho 
clerk  must  attach  together,  and  tile  in  his  office,  the  papers  upon  whit  h  the 
BW«e  Was  heaiKl ;  a  certified  copy  of  the  final  order ;  and  a  certified  copy 
J>f  each  order,  which  in  any  way  involves  the  merits,  or  necessarily  affects 
1^  final  order. 

§  2145.  The  filing  of  the  enrollment  in  the  office  of  the  c\ot\l  >N\\ex^  N^\«i 
final  order  is  entered,  h8  prescribed  in  the  last  section,  \a  a  sw^cX^wv  v\\\\X\«t- 
^  hrnuy  proceedings  by  or  before   the  body    which,  or  xVvc  oK'^v^e'c  nnV^^^ 
'^de  the  determiaation  reviewed,  w/iioli  the  final  order  ol  tV^e  cc>\\yV  CCwviViV^ 
permitB.     But  where  the  executioa  of   the  tiaaV  ovder  Va  feVwsevi  V>^  ? 
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appeal  to  the  court  of  appeals,  the  prooeedings  below  are  stay* 
manner. 

§2146.  The  expression,  "  body  or  officer,'*"  as  used  in  this 
eludes  every  court,  tribunal,  board,  corjwration,  or  other  person, 
gation  of  persons,  whose  determination  in«y  be  reviewed  by  a  v 
tioruri ;  and  the  word,  **  determination,'*  as  used  in  this  articl 
every  judgment,  order,  decision,  adjudication,  or  other  act  of  su 
or  officer,  which  is  subject  to  be  so  r  viewed. 

§  2147.  Where  ihe  right  to  a  writ  of  certiorari  is  expressly 
or  the  issuing  thereof  is  expressly  authorized,  by  a  statute,  pass 
and  renminiug  in  force  after,  this  article  takes  efiPect,  this  urticl 
vary,  or  affect  in  any  manner,  any  provision  of  the  former  stat 
expressly  prescribes  a  different  regulation,  with  respect  to  any  « 
ceediugs  upon  the  certiorari  to  be  issued  thereunder. 

§  2148.  Thid  article  is  not  applicable  to  a  wrib  of  certiorari, 
review  a  determination  made  in  any  criminal  matter,  except  a  cri 
tempt  of  court. 

CHAPTER   XVII. 

CERTAIN  SPECIAL  PROCEEDINGS  INSTITUTED  W 

WRIT. 

I. — Proceedings    relating    to    insolvent    debtor: 

PRISONERS. 

II. — Summary  proceedings  to  recover  the  possessio 
property. 

III. — Proceedings  to  punish  a  contempt  op  court,  o 
A  criminal  contempt. 

IV. — Proceedings  to  collect  a  fine. 

V. — Proceedings  to   discover   the  death   of   a   t 
life. 

VI. — Proceedings  for  the  appointment  of  a  commiti 

PERSON    and     of    the     PROPERTY     OF   A    LUNATIC 

habitual   drunkard;   general    powers    and 
the  committee. 

VII. PrOCEKDINGS    FOR    THE    DISPOSITION    OF    THE     REAL 

OF    AN    INFANT,    LUNATIC,    IDIOT,    OR    HABITUAL 

TITLE  VIII.— Arbitrations. 

TITLE      IX. — Proceedings    to    foreclose    a    mortgage    by 
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TITLE     I. 

Proceedings  relatiny  to  insolvent  debtors  and  to  prisoner. 

Abticle  1.  Dischur^e  ot  an  inpo\ve\\l  tYom\\\v^  vXvjVnI?.. 

2.  JExcniptioii   from  arri^st,  or  d\*c\\Mv;»^'  ixom  \Tsv\«\wi\vHMiw' 

fiolvi  ur  d«bior.  . 
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ARTICLE  FIRST. 

DlSOHAKOK  OF  AN   InSOLVKKT   FROX  HIS   DeBTS. 


I  2169.  Id. ;  to  file  proofs,  if  not  named 
in  schedule. 

3170.  Proceedings  if  jarors  do  not 
agree. 

8171.  When  inmlveut  reqnired  to  pro- 
duce h'\»  nou-reHident  wire. 

2172.  Extiininution  of  intiolvent. 

2173.  When  iusolveut  cannot  be  dis- 

charged. 

2174.  When  aHi^ignmeut  to  be  direc- 

ted. 

2175.  Assisniment ;  contents,  and  to 

wooni  mude. 

2176.  Id.;  trnsteey,  how  designated. 

2177.  Effect  of  assignment. 

2178.  When  (HfchHrge  to  be  granted. 

2179.  2180  Proceedings  whem  trustee 

re  ruses  to  give  certiflcati^,  etc. 

2181.  Discharge,  etc,  to  be  recorded. 

2182.  Effect  of  discharge. 

2183.  Id. ;  exception  as  to  foreign  con- 

tnicts  or  creditors. 
21&1.  Id  *   ns  to  debts,  etc.,  to   the 
United  States  and  the  State. 

2185.  Insolvent  to  be  released   from 

imprisonment. 

2186.  Discharge  ;  wlien  void. 

2187.  Invalidity   may   be   proved   on 

motion  to  vacate  order  of  ar- 
rest, etc. 


may  be  discharged, 
liat  coart  application  to  be 
de. 

•nts  of  petition, 
snt  of  crediiors  to  be  an- 
ted. 

snt  of  executor,  adminis- 
ter, receiver,  etc. 
3f  corporation,  etc. 
)f  partnership, 
t   of  consent  where  peti- 
ner  is  a  joint  debtor, 
unt  of  purchaser  of  debt, 

?nting  creditor  must  rclin- 

ish  security . 

Ity      if     creditor     swears 

pely. 

avit  of  consentini;  creditor. 

a  non-resident  creditor  to 

nex  account,  etc. 

loner's  schedale. 

iffidavit. 

r  to  show  cause. 

order     published      and 
•ved. 
ing. 

ng  cause  on  calendar. 
•sing  creditor  to  file  speci- 
itions,    and   may   demand 
•y  trial. 

An  insolvent  debtor,  wlio  is  a  resident  of  the  State  at  the  time 
ig  bis  petition,  may  be  discharged  from  his  debts,  as  prescribed 

:ie. 

Application  for  such  a  discharge  must  be  made,  by  the  petition 
vent,  addressed  to  the  county  court  of  the  county  in  which  he 
,  if  he  resides  in  the  city  of  JEi^cw  York,  to  the  court  of  common 
at  city  and  county. 

The  petition  must  be  in  writing;  it  must  be  signed  by  the  in- 
1  specify  his  residence  ;  it  most  set  forth,  in  substance,  that  he 
>  pay  all  his  debts  in  full ;  that  he  is  willing  to  assign  his  prop- 
!  benefit  of  all  his  creditors,  and,  in  nil  other  respects,  to  comply 
ovisions  of  this  article,  for  the  purpose  of  l>eing  discharged  from 
and  it  must  pray  that,  upon  his  so  doing,  he  may  be  discharged 
It  must  be  verified  by  the  affidavit  oiF  the  insolvent,  annexed 
Len  on  the  day  of  the  presentation  thereof,  to  the  effect,  that  the 
n  uU  respects  true,  in  matter  of  fact. 

The  petitioner  must  annex  to  his  petition  one  or  more  written 
5,  executed  by  one  or  more  of  his  creditors,   residing  in  the 
es,  having  debts  owing  to  liim  or  them  in  good  faith,  then  due 
jr  to  become  due,  which  amount  to  not  less  than  two  thirds  of 
(ts,  owing  by  the  petitioner  to  cretiitors    residing  w\t\\\w  \X.\«i 
es.     Each  instrume/jt  must  be  to  the  effect,  \\\'a\,  \\\ft  ^«t^Q>w  «t 
.  executing  it,  consents  to  tlie  discharge  oi  tV\e  p^vVCvoxiCt  1\q\sv 
>on  his  compljing  with  the  provisions  o£  tV\\a  aLn\c\e. 
n  executor  or  administrator  may  become  a  coT\^ew\AXv?»CT^^\\.c 
V  of  the  surrogate's  court  from  -"  ^     V\s  \e\.teT^  \^svx^^. 
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trustee,  offoial  apsignce,  or  receiver  of  the  property  of  a  creditor  of  the 
potitioiier,  whotiier  created  by  operation  of  law  or  by  the  act  of  parties,  m«T 
boi'uine  a  consenting  creditor,  under  the  order  of  n  justice  of  the  suprems 
court.  A  person  who  becomes  a  consenting  creditor,  as  prescribed  in  this 
section,  is  chargeable  only  for  the  sum  which  he  actually  receives,  u  a 
dividend  of  the  insolvent's  property. 

§  2164.  Where  a  corporation  or  joint-stock  association  becomes  a  eoD< 
senting  creditor,  its  consent  must  be  executed  under  its  common  seal,  and 
may  be  attested  by  any  director  or  other  officer  thereof,  duly  authorized  for 
that  purpose ;  who  may  make  any  affidavit,  require^  of  a  creditor  in  the 
proceedings. 

§  2166.  Where  a  partnership  becomes  a  consenting  creditor,  the  cuDseot 
may  he  exe(;uted  in  its  behalf,  and  any  affidavit,  required  of  a  creditor  iu 
the  proceedings,  may  be  made,  by  either  of  the  partnera. 

^  2166.  A  creditor's  consent  does  not  affect  his  remedy  against  any  per- 
son or  persons  indebted  jointly  with  the  petitioner ;  and  the  petitioner's 
discharge  has  the  effect,  as  between  the  creditor  and  the  other  joint  debtors, 
of  a  composition  between  the  petitioner  and  the  creJitor,  made  as  prescribed 
in  article  third  of  title  fifth  of  chapter  fifteenth  of  this  act. 

§  2167.  Where  a  consenting  creditor  is  the  purchaser  or  assignee  of  k 
debt  against  the  petitioner,  or  the  executor,  administrator,  trustee,  or  re- 
ceiver of  such  a  purchaser  or  assignee,  he  is  deemed,  for  all  the  purposes  of 
this  ariicie,  except  as  to  the  declaration  and  receipt  of  dividends,  a 
creditor  only  to  the  amount,  actually  and  in  good  faith  paid  for  the  debt, 
by  him,  or  by  the  decedent  or  other  person,  from  whom  he  derives  title,  aud 
remaining  uncollected.  This  section  is  not  affected  by  the  recovery  of  » 
judgment  for  the  debt,  after  the  purchase  or  assignment;  but  in  that  ease, 
the  consenting  creditor  may  include  the  uncollected  costs,  as  if  they  were 
part  of  the  sum  paid  lor  the  debt. 

§  2168.  A  creditor  who  has,  in  his  own  name,  or  in  tnist  for  him,  a 
mortgage,  judgment,  or  other  security,  for  the  payment  of  a  sum  of  money, 
which  is  a  lien  upon,  or  otherwise  affects,  real  or  personal  prof)erty  l)elong- 
iugto  the  petitioner,  or  transferred  by  him  since  the  lien  was  created,  can- 
not become  a  consenting  creditor,  with  re«^i)ect  to  the  debt  sosecureil,  unless 
he  adds  to  or  includes  in  his  consent,  a  written  declamtion,  under  his  hand, 
to  the  effect,  that  he  relinquishes  the  mortgage,  judgment,  or  other  security, 
so  far  as  it  affects  that  property,  to  the  trustee  to  be  appointed  pui-suant  to 
the  petition,  for  the  benefit  of  all  the  creditors.  Such  a  declaration 
operates,  to  that  extent,  as  an  assijrment  to  the  trustee,  of  the  niortgage, 
judgment,  or  other  security  ;  and  vests  in  him  accordingly  all  the  right  and 
interest  of  the  consenting  creditor  thorein. 

§  2169.  If  a  creditor  knowingly  swears,  in  any  proceedings  authorized 
by  this  article,  that  the  petitionei'  is,  or  will  become,  indebted  to  him,  in  a 
sum  of  money,  which  is  not  really  due,  or  thereafter  to  become  due  ;  or  in 
more  than  the  true  amount;  or  that  mora  was  paid  for  a  debt,  which  was 
purchased  or  assigned,  than  the  sum,  actually  and  in  good  faith  paid  there- 
for; he  forfeits  to  the  trustee,  to  be  recovered  in  an  action,  twice  the  sum, 
S'O  f.iJsoly  .s'  warn  to. 

i}  2160,  The  am^ont  of  a   cnnUtor  mut^l  \ic  Tvv:v.Hm\v^vv\vi(i  V\\\v  Vvs.  ^^. 
d.ji//,  St  mill  fx  ii!^  follow  H  :  .  .^^  ^  v    x  v.    ^ 

/.    Tnut  the  fu'tiiioucv  is  justU  uuVcVu.hV  U.  ^^^^^^ -\^^^\^^^:^;^^\^^^ 
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if  he,  or  the  person  from  whom  he  derives  title,  is  or  was  the  purchaser  or 
assignee  of  the  debt,  he  must  also  specify  the  sum,  actually  and  in  good 
faith  paid  for  the  debt,  us  prescribed  in  section  two  thousand  one  hundred 
and  fifty-seven  of  this  act. 

2.  The  nature  of  the  demand,  and  whether  it  arose  u}>on  written  security, 
or  otherwise,  with  tiie  general  ground  or  consideration  of  the  indebted- 
ness. 

3.  That  neither  he,  nor  any  person  to  his  use,  has  received  from  the  peti- 
tioner, or  from  any  other  pers<m,  payment  of  a  demand,  or  any  part  thereo'', 
in  money  or  in  any  other  way,  or  any  gift  or  reward  of  any  kmd,  upon  an 
express  or  implied  trust,  confidence,  or  understanding,  tliat  he  should  con- 
seot  to  the  discharge  of  the  petitioner. 

Where  a  consenting  creditor  is  an  executor,  administrator,  trustee,  re- 
ceiver, ur  assignee,  he  may  state  the  necessary  facts,  in  his  affidavit,  upon 
informatiou  and  belief,  setting  forth  therein  the  grounds  of  his  belief  ;  but 
in  that  case,  the  consent  must  also  be  accompanied  with  the  affidavit  of  the 
insolvent,  to  the  effect,  that  all  the  matters  of  fact  stated  iu  the  affidavit  of 
the  consenting  creditor,  are  true. 

§  2161.  A  consenting  creditor,  residing  without  the  State,  and  within 
the  United  States,  must  annex  to  his  consent  the  original  accounts,  or  sworn 
copies  thereof,  and  the  original  specialties  or  other  written  secunties,  if 
any,  upon  which  his  demand  arose  or  depends. 

§  2X62.  The  petitioner  must  annex  to  his  petition  a  schedule,  con- 
taining : 

1.  A  full  and  true  account  of  all  his  creditors. 

2.  A  statement  of  the  place  of  residence  of  each  creditor,  if  it  is  known ; 
or,  if  it  18  not  known,  a  statement  of  that  fact. 

3.  A  statement  of  the  sum  which  he  owes  to  each  creditor,  and  the 
nature  of  each  debt  or  demand,  whether  arising  on  written  security,  on 
account,  or  otherwise. 

4.  A  statement  of  the  true  cause  and  consideration  of  his  indebtedness  to 
8ach  creditor,  and  the  place  where  the  indebtedness  accrued. 

5.  A  statement  of  any  existing  judgment,  mortgage,  or  colhiteral  or  other 
security,  for  the  payment  of  the  debt. 

ft.  A  full  and  true  inventory  of  all  his  property,  in  law  or  in  equity,  of 
fhe  incumbrances  existing  thereon,  and  of  all  the  books,  vouchers,  and  secur- 
ities, relating  thereto. 

§  2163.  An  affidavit,  in  the  following  form,  subscribed  and  taken  by 
the  petitioner  before  the  county  judge,  or,  in  the  city  of  New  York,  before 
tlie  judge  holding  the  term  of  the  court,  at  which  the  order  specified  in  the 
i^t  section  is  made,  must  he  annexed  to  the  schedule : 

"  I, ,  do  swear"  (or  "  affirm,"  as  the  case  mny  be,)  **  thnt  the  mat- 
ters of  fact,  stated  in  the  schedule  hereto  annexed,  are,  in  all  respects,  just 
and  true;  that  1  have  not,  at  any  time  or  in  any  manner   whatsoever,  dis- 
posed of  or  made  over  any  part  of  ray  property,  not  exempt  by  express  pro- 
^lon  of  law  from  levy  and  sale  by  virtue  of  an  execution,  for  the  future 
benefit  of  myself  or  my  family,  or  disposed  of  or  miide  over  any  part  of  my 
property,  in  order  to  defraud  any  of  my  creditors  ;  that  I  have  not,  in  any 
instance,  created  or  acknowled;^ed  a  debt  for  u  greviter  i>u«\  \\\v\\\\\\o\\<i^\\^ 
and  truly  owtni ;  und  that  I  have  not   paid,  secured   to  Vie  \v<v\d,  oy   \v\  ww^ 
iTttf  eomp<funtJed  with,  any  of  my  credhovs^  with  a  view  !iTiiv\A\i\c\\\\N  Vq»  oXv 
v'n  the  prayer  of  my  petition.  '* 

i2J64,   TbepetiUou  and  other  papers,  specified  in  VYie  iovefeo\w?»  ^^^^na^ 
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of  tliifi  article,  roust  be  presented  to  the  court,  and  filed  with  the  clerk. 
The  court  must  thereupon  niuke  an  order,  reifuiring  all  the  creditors  of  tlie 
pctitioniT  to  i!ihow  cause  before  it,  Ht  a  time  und  pluoe  therein  specified^ 
why  an  assi<;iiinci)t  of  the  insolvent's  prof)erty  should  not  be  made,  and  be 
be  tiiereu|>on  discharged  from  his  debts,  as  prescribed  in  this  article;  tod 
directing  that  the  order  l>e  published  and  served,  as  prescribed  in  the  next 
section. 

§  2165.  The  order  must  be  published  and  served  in  the  following  man- 
ner : 

1 .  The  petitioner  must  cause  a  copy  thereof  to  be  published  in  the  news* 
paper  printed  at  Albany,  in  which  legal  notices  are  required  by  law  to  be 
publisiied  ;  and  in  a  newspaper,  designated  in  the  order,  published  in  tbe 
county  ;  and  also,  if  one-fourtn  part  of  the  insolvent's  debts  accrued,  or  are 
due,  to  creditors  residing  in  the  city  of  New  York,  in  a  newspaper  published 
in  that  city,  designated  in  the  order.  The  publication  must  be  made,  at 
least  once  in  each  of  the  ten  weeks,  immediately  preceding  the  day  oo 
which  cause  is  to  be  shown,  unless  all  the  creditors  reside  within  one  Hon- 
drcd  miles  of  the  plac^e  where  cause  is  to  be  shown ;  in  which  case,  the  pub- 
lication must  be  made,  at  least  once  in  each  of  the  six  weeks,  immediateij 
preceding  that  day. 

2.  The  petitioner  must  also  serve  upon  each  creditor,  residing  within  the 
United  States,  whose  place  of  residence  is  known  to  him,  a  ctipy  of  the 
order  to  sliow  cause,  either  per^ionally,  at  least  twenty  days  beh)re  tbedar 
when  cause  is  to  be  shown,  or  by  depositing  it,  at  least  forty  days  before 
that  day,  in  the  post-office,  inclosed  in  a  post-paid  wrapper,  addressed  to  tlie 
creditor  at  his  usual  place  of  residence. 

Where  the  State  is  a  creditor  of  the  petitioner,  a  copy  of  the  order  mart 
be  served  upon  the  attorney -genv^ral,  who  must  represent  the  State  in  tbe 
subse<iuent  proceedings. 

§  2166,  On  the  day  specified  in  the  order,  and  before  any  other  proceed* 
ings  are  taken  in  the  matter,  the  petitioner  must  present  to  the  court,  and 
file  with  the  clerk,  proof,  to  the  satisfaction  of  the  court,  that  the  order  has 
been  published  and  served,  as  prescribed  in  the  last  section  ;  and  thei*cupoa, 
on  the  same  day,  or  upon  the  day  to  which  the  hearing  is  adjourned,  il»* 
court  must  hear  the  allegations  and  pioofs  of  the  parties  appearing.  Proof 
of  personal  service  of  a  copy  of  the  order  upon  any  |>erson,  must  be  made, 
in  like  manner  as  proof  of  personal  service  of  a  summons,  in  an  uclioa 
brought  in  the  supreme  court. 

^  2167.  Where  the  insolvent's  discharge  is  opposed,  the  court  may  direct 
the  special  proceeding  to  be  placed  upon  tlie  calendar  for  trial.  In  that  caw 
the  piU'tics  must  appear,  and  the  proceedings  are  the  same,  as  in  an  action, 
except  as  otherwise  prescribed  in  this  article ;  and  costs,  as  in  an  action, 
except  for  proceedings  before  notice  of  trial,  may  be  awarded  to  either 
party,  in  the  discretion  ol  the  court. 

§  2168.  In  order  to  entitle  a  creditor  to  oppose  the  discharge  of  tlie 

insolvent,  he  must,  on  the  day  lixcd  to  show  cause,  or  at  such  other  time  as 

the  court  directs,  tile  with  the  clerk   a  specification  of  his  objections ;  and 

he  may  then,  but  not  afterwards,  demand  a  trial,  by  a  jury,  of  the  question* 

of  fact  urisiii}^  thervupoii.     It"  a  lrvA\  \)\  \v  ^vwx  \s  wot   then  demanded,  tlie 

questions  of  /act  must  he  tried  by  l\\e  cowvv,  \\\\.\u^u\.  vv\\\yn.    \;\\vit«i  «<va^ 
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tioD,  direct  tbe  questions  to  be  settled,  and  plainly  stated,  in  an  order,  as 
wiiere  an  order  is  made  by  the  supreiue  court,  in  an  attiuu  peudieg  i\icreiu, 
for  tbe  trial  of  questions  of  iuct  by  a  jury. 

§  2169.  Where  the  name  of  an  opposing  creditor  does  not  appear  in  the 
acbeduie,  he  roust  tile,  with  the  speciiicMtion  of  his  objections,  proof,  by 
affidavit,  that  he  is  a  creditor;  and,  if  his  debt  is  not  set  forth  in  the  sched- 
ule, he  must  also  file  his  affidavit,  to  the  effect  spccitied  in  subdivision  first 
and  second  of  section  two  thousand  one  hundred  and  sixty  of  this  act. 

• 

§2170.  There  shall  be  but  one  trial  by  jury.  If  the  jurors  cannot 
agree,  after  bemg  kept  together  for  such  a  time  as  the  court  deems  reason- 
able, the  court  must  di^rchurge  them,  and  determine  the  quc-etious  of  fact,  or 
those  questions  as  to  which  the  jurors  have  not  agreed,  upon  the  evidence 
taken  l)efore  the  jury,  as  if  a  jury  had  not  been  demanded. 

§  2171-  Where  the  petitioner's  wife  resides  without  the  State,  tlic  court, 
or  a  judge  thereof  out  of  court,  may,  upon  the  application  of  any  creditor, 
make  an  order,  requiring  the  petitioner  to  bring  his  wife  t>efot'e  the  court, 
at  the  hearing  or  trial,  to  the  end  that  she  may  be  examined  as  a  witpess. 
A  copy  of  the  order  must  be  personally  served  upon  the  petitioner,  at  least 
three  weeks  before  the  hearing.  If  it  appears,  upon  the  hearing,  that  ser- 
vice could  not,  with  due  diligence,  be  so  made,  in  consequence  of  the  peti- 
tioner's sickness  or  absence,  the  court  may,  in  its  discretion,  adjourn  the 
hearing  or  trial,  and  prescribe  the  time  aud  manner  of  service  of  the  order 
for  the  adjourned  day.  If,  after  due  service,  the  petitioner's  wite  dc'S  tmI 
attend  at  the  time  and  place  appointed,  the  petitioner  is  not  entitled  to  his  dis- 
charge, unless  he  proves,  to  the  satisfaction  of  the  court,  by  his  affidavit,  or 
upon  his  oral  examination,  or  otherwise,  ^hat  be  was  unable  to  procure  ber 
attendance. 

§  2172.  At  the  hearing  or  trial,  the  {;>eiitioner  must  be  examined  under 
oath,  at  the  instance  of  any  creditor,  touching  his  property  or  debts,  or  any 
other  matter  stated  in  his  schedule,  or  any  changes  that  have  o<.?eurred  in 
the  situation  of  his  property,  since  the  making  of  the  i^chedule  ;  and  par- 
ticularly whether  he  has  collected  any  debts  or  demands,  or  made  any  trans- 
fers of,  or  otherwise  affected,  his  real  or  personal  property.  Any  creditor 
may  contradict  or  impeach,  by  other  competent  evidence,  the  testimony  of 
the  insolvent,  or  of  his  wife. 

§  2173.  In  either  of  the  following  cases,  the  petitioner  is  not  entitled  to 
1  discharge  ; 

1.  Where  it  appeal's,  upon  the  hearing  or  trial,  that,  after  making  the 
schedule  annexed  to  his  petition,  he  has  collected  a  debt  or  demand,  oi 
transferred,  absolutely,  conditionally,  or  otherwise,  any  of  his  property,  not  . 
exempt  by  law  from  levy  and  sale  by  virtue  of  an  execution,  and  he  neglects 
or  refuses  forthwith  to  pay  over  to  the  clerk,  the  full  amount  of  all  debt.' 
«nd  demands  so  collected,  and  the  full  value  of  all  property  so  transferred 
except  so  much  of  the  money,  and  of  the  value  of  the  property,  as  jippears 
to  have  been  necessarily  expended  by  him  for  the  support  ni  himself  or  his, 
farailv. 

2.  Where  it  appears,  in  like  manner,  that  the  petitioner^  williin  two  s^vx^f.^ 
before  presenting  the  petition,  has,  in  contemplation  ot  V.ift  \)evivm\\\vv;\v\^^^ 
▼ent,  or  of  his  petitioning  for  //is  discharge,  or  know\n*^  o^  V\\?»  \\\>v An  v^won  , 
nude  an  assignment,  sale,  or  tninsfer,  either  absolute  or  c'jnOAxxcv.A.  v>\  '-^^^^i 

o(  bis  propeny,  or  of  any  interest  therein,   or    cent  ess  id  «c^^vtv\^mviTl^  ,  ^ 
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given  any  Hecurity,  with  a  view  of  giving  a  preference  to  a  creditor  for  m 

tintevedeiit  <iel)t. 

>^  2174.  An  order,  directing  the  execution  of  an  aRSignment,  must  be 
made  by  ihe  court,  wlierc  it  iippearfl,  by  the  verdict  of  tkie  jury;  or,  if  a 
jury  has  not  been  denmndcd,  or  the  jurors  have  been  discharged  by  retiMi 
of  their  inability  to  agree,  wiicre  it  satisfactorily  appears  to  the  coort;  ai 
follows : 

1  Tliat  the  petitioner  is  justly  and  truly  indebted  to  ihe  oonaeDtiiig 
creditorri,  in  su»ns  wiiicli  amount,  in  the  aggregate,  to  two  thirds  of  all  the 
debts,  which  the  petitioner  owed,  at  the  time  of  presenting  his  petition,  to 
creditors  residing  within  the  United  States. 

2.  That  he  has  honestly  and  fairly  given  a  true  account  of  his  property. 

8.  That  he  has,  in  all  things,  conformed  to  the  matters  required  of  hiffl 
by  this  article. 

^  2175.  The  order  must  designate  one  or  more  trusteea,  residents  of  the 
State ;  and  must  direct  tiie  petitioner  to  execute,  to  him  or  them,  an  as^ 
signment  of  .'Til  his  property,  at  law  or  in  equity,  in  possession,  reversion,  or 
remainder,  excepting  only  so  much  thereof,  as  is  exempt  by  law  from  levT 
and  sale,  by  virtue  of  an  cxei^ution.  The  assignment  must  be  acknowledged 
or  proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county,  and  must  be  recorded  in  the  clerk's  office  of  the  countv.  Where  it 
appears,  from  the  schedule  or  otherwise,  that  real  property  will  pass  there- 
by, it  must  be  recorded  also  as  a  deed,  in  the  proper  office  for  recording 
deeds,  of  each  county  where  the  real  property  is  situated. 

§  2176.  The  trustee  or  trustees  may  be  nominated  by  a  majority 
in  amount  of  the  consenting  creditors.  If  no  person  is  so  nominated,  one 
or  more  persons  must  be  appointed  by  the  court  for  the  purpose.  The 
nomination  may  be  included  in  the  consent,  or  made  in  a  sepanite  paper,  W 
orally  upon  the  hearing  or  trial,  and  entered  in  the  minutes. 

§  2177.  Tlie  assignment  vests  in  the  trustee  or  trustees  all  the  pelitioD- 
er's  interest,  legal  or  equitable,  at  the  time  of  its  execution,  in  any  real  or 
])ers()nal  property,  not  exempt  by  law  from  levy  and  sale  by  virtue  of  an 
execution  ;  and  any  contingent  interest  which  may  vest  within  three  yeart 
tiiercafter.  When  a  contingent  interest  so  vests,  it  passes  to  the  trustee, 
in  the  same  manner  as  it  would  have  vested  in  the  petitioner,  if  be  had  not 
made  an  assiijrnraent. 

§  2178.  Upon  the  production  by  the  petitioner  of  a  certificate  of  the 
trustee  or  trustees,  duly  acknovviedged  or  [)roved,  and  certified,  in  like  man- 
ner  as  a  deed  to  be?  recorded  in  the  county,  to  the  effect,  that  the  insolvent 
lias  assigned,  for  the  benefit  of  all  his  creditors,  all  his  property  so  directed 
to  be  assigned,  and  all  the  books,  vouchers,  and  papers  relating  thereto,  and 
that  he  has  delivered  so  much  thereof  as  is  capable  of  delivery ;  and  ali^o 
of  a  certificate  of  the  county  clerk,  that  the  assignment  has  been  duly  re- 
cortled  in  his  office ;  th(»  court  must  grant  to  the  insolvent  a  discharge  fmm 
his  debts,  which  has  the  eficct  declared  in  the  following  sections  of  this 
article. 

§  2179.  If  a  trustee  refuses  or  neglects,  upon  payment  or  tender  by  the 

petitioner  of  the  exp<Mise  of  so  doing,  to  execute  or  acknowUnlge  a  i-ertill- 

ciiti',   i\t*  /;/'('.sci;liC(l    in    the   last   soc\\o\\,  vw   U>  o\\v\'!^«^.  vW,  \vR*v^ument  to 

be.  ivconkui,  ;js  f  Jicrcin  ])rcscr'\\)ed,  t\\e  cuvuV,  w^ow  \vyvhA  \>\  w^sVvwXv  ^A  '^ 

/>/(•/>■,  wust  iiinkvnu  order,  vet\u\r\n'^  v\\e  XYvx^u-e  \o  Aw>w  ^%.w«ft,  twv  %.\\Te« 

WfJphicc  tlwvfin  spocitied,  wlvv  lUe  peuVxoxicT  «\xouV\  tvox.  \i«i  ^x^\mw%* 
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aolwUhstanding  his  neglect  or  refusal ;  and  why  the  trustee's  appointment 
diould  not  be  revoked. 

§  2180.  If,  upon  the  return  of  the  order,  it  appears  that  the  assignment 
las.been  duly  executed,  and  that  the  petitioner  iias  duly  delivered  all  his 
}roperty  directed  to  be  assigned,  and  all  the  books,  vouchers,  and  papers 
"elating  thereto,  which  are  capable  of  delivery,  the  court  may,  either  : 

1.  Grant  a  discharge  of  the  petitioner,  notwithstanding  the  neglect  or  re- 
:ii8>U  of  the  trustee  ;  or 

2.  Make  an  order,  revoking  the  appointment  of  the  trustee.  Upon  the 
mtry  of  such  an  order,  the  powers  of  the  trustee,  and  his  interest  in  the 
issigned  property,  ceast*.  If  there  is  no  otiier  trustee,  the  court  must,  by 
iie  same  or  another  order,  api>oint  one  or  more  new  trustees.  Such  an  ap- 
xrintment  has  the  same  c£fect,  as  if  the  person  or  persons  so  appointed  were 
umed  as  trustees  in  the  original  assignment. 

§  2181.  The  discharge,  and  the  |)etition,  affidavits,  orders,  schedule,  and 
)ther  papers,  upon  which  the  discharge  is  granted,  exclusive  of  the  minutes 
)f  testimony,  must  be  recorded  in  the  clerk's  office  of  the  county,  within 
hree  months  after  the  discharge  is  gnuiied.  In  default  thereof,  the  dis- 
charge becomes  inoperative,  from  and  after  that  time.  The  original 
Hscharge,  the  record  thereof,  or  a  transcript  of  the  record  duly  anthentica- 
»d,  is  conclusive  evidence  of  the  proceedings  and  facts  tiierein  contained, 
riie  other  papers  specified  in  this  section,  the  record  thereof,  or  a  transcript 
>f  the  record  duly  authenticated,  are  presumptive  evidence  of  the  proceed- 
ngs  and  facts  therein  contained. 

§2182.  [arrCd  1883.]  Except  as  prescribed  in  the  next  two  sections,  a 
discharge,  granted  as  prescribed  in  this  article,  exonerates  and  discharges 
the  petitioner  from  every  debt  due  at  the  time  when  he  executed  his  assign- 
tnert,  including  a  debt  contracted  before  that  time,  though  payai)le  after- 
ward, and  from  every  liability  incurred  by  him,  by  makuig  or  indorsing  a 
promissory  note,  or  by  accepting,  drawing  or  indorsing  a  bill  of  exchange, 
before  the  execution  of  his  assignment,  or  incurred  by  him  in  consequence 
of  the  payment,  by  any  party  to  such  a  note  or  bill,  of  the  whole  or  any 
part  of  the  money  secured  thereby,  whether  the  payment  is  made  before  or 
ifter  the  execution  of  the  assignment.  At  any  time  after  one  year  has 
elapsed,  since  the  recording  of  the  discharge,  and  the  petition,  affidavits, 
orders,  schedule  and  other  papers  upon  which  the  discharge  was  granted,  as  * 
prescribed  in  set^tion  two  thousand  one  hundi'ed  and  eighty-one  of  this  act, 
the  petitioner  may  apply,  upon  proof  of  his  discharge,  to  the  court  in  whicii 
a  judgment  shall  have  been  rendered  against  him,  for  an  order  directing  the 
judgment  to  be  canceled  and  discharged  of  record.  If  it  appears  that  he 
hna  been  discharged  from  the  payment  of  that  judgment,  an  order  must  be 
made  accordingly,  and  thereupon  the  clerk  must  cancel  and  discharge  the 
docket  thereof,  as  if  the  proper  satisfaction  piece  of  the  judgment  was  tiled. 
Notice  of  the  application,  accompanied  with  copies  of  the  papers  upon 
'^hich  it  is  made,  must  be  given  to  the  judgment  creditor,  unless  his  written 
consent  to  the  granting  of  the  order,  with  satisfactory  proof  of  the  execu- 
tion thereof,  and  if  he  is  not  the  party  in  whose  favor  the  judgment  was 
fendered,  that  be  is  the  owner  thereof,  is  presented  ^o  the  court  u^jou  the 
•Pplication. 

§3183.'  In  either  of  the  following  cases,  such  a  discharge  AoeB.  woV  ?v.^«i«N. 
debt  or  Uabihty,  founded  upon  a  contract,  unless  \t  wv\»  ov«\w^,  \n\\^xv  n>«v<^ 
tithn  wa» presented,  tp  a  resident  of  the' State;  or   Ibe  cto^^ww  V^-?^  ^^^ 
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cuied  a  consent  to  the  disclmrge  ;  or  hns  appeared  in  the  proceedio 
has  received  a  dividend  from  the  trustee : 

1 .  Where  the  contract  was  made  with  a  pei'son,  not  a  resident 
State. 

2.  Where  it  was  made  and  to  be  performed  without  the  State. 

8.  Where  the  creditor  was  not,  at  the  time  of  the  dischai^,  a  resi 
the  State. 

§  2184.  Such  a  discharge  does  not  affect  : 

1.  A  debt  or  duty  to  the  United  States ;  or 

2.  A  debt  or  duty  to  the  State,  for  taxes  or  for  money  received 
lei'ted  by  any  person  as  a  pubhc  officer,  or  hi  a  fiduciary  oapacit 
Ciiuse  of  action  specified  in  section  one  thousand  nine  hundred  ani 
nine  of  this  act,  or  a  judgment  recovered  upon  such  a  cause  of  actioi 

Except  as  prescribed  in  this  section,  the  discharge  exonerates  l] 
tioner  from  a  debt  or  other  liability  to  the  State,  in  like  manner  am 
same  extent,  as  from  a  debt  or  liability  to  an  individual. 

§  2185.  If,  at  the  time  when  the  discharge  is  granted,  the  petit 
under  arrest,  by  virtue  of  an  execution  against  his  person  issued 
order  of  arrest  made,  in  an  action  or  special  proceeding,  founded 
debt  or  liability  from  which  he  is  discharged,  as  pi*escribed  in  the  fo 
sections  of  this  article,  he  must  be  released  from  the  arrest,  upon  pn 
to  the  officer  his  discharge,  or  a  certified  copy  of  the  record  thereof, 
adverse  party  \7ishes  to  test  the  validity  of  the  discharge,  he  may  pr 
new  order  of  arrest,  or  cause  a  new  execution  to  be  issued,  us  1 
requires. 

§  2186.  A  discharge,  granted  as  prescribed  in  this  article,  is 
either  of  the  following  cases  : 

1.  Where  the  petitioner  wilfully  swears  falsely,  in  the  affidavit  a 
to  his  petition  or  schedule,  or  upon  his  examination,  in  relation 
material  fact,  concerning  his  property  or  his  debts,  or  to  any  other  i 
fact. 

2.  Where,  after  presenting  his  petition,  he  sells,  or  in  any  way  ti 
or  assigns  any  of  his  property,  or  collects  any  debt  or  demand  owing 
and  does  not  give  a  just  and  true  account  thereof,  upon  the  hearing 
and  does  not  pay  the  money  so  collected,  or  the  value  of  the  proj 
sold,  transferi-ed,  or  assigned,  as  prescribed  in  this  article. 

3.  Where  he  secretes  any  part  of  his  property,  or  a  book,  vou 
paper  relating  thereto,  with  intent  to  defraud  his  creditors. 

4.  Where  he  fraudulently  conceals  the  name  of  any  creditor,  or  t 
owing  to  any  creditor,  or  fraudulently  misstates  such  a  sum. 

5.  Where,  in  order  to  obtain  his  discharge,  he  pi-ocures  any  p( 
become  a  consenting  creditor,  for  a  sum  not  due  from  him  to  that 
in  good  faith,  or  for  a  sum  greater  than  that  for  which  the  hold 
demand,  purchased  or  assigned,  is  deemed  a  creditor,  as  prescribed 
article. 

6.  Whore  he  pays,  or  consents  to  the  payment  of,  any  portion 
debt  or  demand  of  a  crediror,  or  grants  or  corsents  to  the  granting 
gift  or  reward  to  a  creditor,  upon  an  <»xpress  or  implied  contract,  t 
understanding,  that  the  creditor  so  paid  or  rewarded  should  be  a  cor 

creditor,  or  should  abstiiiu  ov  desxsl  Uc^wv  o\>\>o^\v\^  the  discharge. 
7.    Where  he  is  guilty  ot  any  U\\v\d\v\u\uoeNftv,\iQxiVKi\N  \.<i\\\<6\.xs 
of  this  uvticlc. 
§2181,   Where  a  person,  who  \\aa  \>eetv  ^y^cW^^  ^-^^t^^t 


^erwards  arrested  bj  rirtue  of  an  order  of  arrept  made,  or  an 
lued,  in  an  action  founded  upon  a  debt  or  liability  from  which 
harged,  the  adverse  party  may  oppose  his  application  to  be 
n  the  arrest,  by  proof,  by  uflidnvit,  of  any  cause  for  avoiding 
e,  for  want  of  jurisdiction,  or  as  specified  in  the  last  section, 
ise  is  established,  the  application  must  be  denied. 

ARTICLE   SECOND. 

N   FROM    AjIREST,   OR   DISCHARGE   FROM   IMPRISONMENT,   OF   AN 

Insolvent  Debtor. 

may  bo    exempted,  and                       signmeiit  pursuant  thereto, 

vhat  court.  $  2195.  When  diKctiarge  to  be  grauted  ; 

nt8  of  petition.  effect  lliereof. 

:)ner'8  scliedule.  2190.  Dis'^'harge  to  he  reconled,  etc. 

BSldHvit.  21VT.  Petitioner  to  l\e  released   from 

to  show  cause.  imprisonment, 

ng.  etc.  2198.  Debts  uot  affected,  etc. 

airecting  assignment ;  as-  2199.  Discharge,  when  void. 

An  insolvent  debtor  may  be  exempted  from  arrest,  or  discharged 
oument,  as  prescribed  in  this  article.  For  that  purpose,  he 
by  petition,  to  the  county  court  of  the  county  in  which  he  re- 
mprisoned ;  or,  if  he  resides  or  is  imprisoned  in  the  city  of  New 
I  court  of  common  pleas  for  that  eity  and  county.  A  person, 
?u  admitted  to  the  jail  liberties,  is  deemed  to  be  imprisoned, 
leaning  of  this  article. 

The  petition  must  be  in  writing ;  it  must  be  signed  by  the  insol- 
lecify  his  residence,  and  also,  if  he  is  in  prison,  the  county  in 
imprisoned,  and  the  cause  of  his  imprisonment.  It  must  set 
>slance,  that  he  is  unable  to  pay  all  his  debts  in  full ;  that  he 

assign  his  property  for  the  benefit  of  all  his  creditors,  and  in 
pects  to  comply  with  the  provisions  of  this  article,  for  the  pur- 
g  exempted  from  arrest  and  imprisonment,  as  prescribed  there- 
lust  pray,  that  upon  his  so  doing,  he  may  thereafter  be  exempted 

by  reason  of  a  debt,  arising  upon  a  contract  previously  made ; 
he  is  imprisoned,  that  he  may  be  discharged  from  his  imprison- 
lust  be  verified  by  the  atiidavit  of  the  insolvent,  annexed  thereto, 
i  day  of  the  presentation  thereof,  to  the  effect,  that  the  petition 
>ects  true  in  matter  of  fact. 

The  petitioner  must  annex  to  his  petition,  a  schedule,  in  all 
nilar  to  that  required  of  an  insolvent,  as  prescribed  in  section 
d  one  hundred  and  sixt\-two  of  this  act. 

An  affidavit,  in  the  following  form,  subscribed  and  taken  by 
?r,  before  the  county  judge,  or,  in  the  city  of  New  York,  before 
>ldmg  the  term  of  the  court  at  which  the  order  specified  in  the 
is  made,  roust  be  annexed  to  the  schedule: 
— ,  do  swear  "  (or  '*  affirm,"  as  the  case  may  be,)  "  that  the  mat- 
stated  in  the  schedule  hereto  annexed,  are,  in  all  respects,  just 
lat  I   have  not,  at  any  time,  or  in  any  manner  whatsoever,  dis- 
niadc  over  any  part  oi  my  f>roperty,  not  exempt  by  express  pro- 
w  from   lew  and  sale   bv  virtue  of  an  cxeculum,  ^or  \,V\ft  'ixiVvx?^ 
yself  or  my  fnnjilv,  or  d/.spose'i  of  or  made  over  v\\\\  pAxV  v.A  \u^ 
order  to  deJ'rsnid  uny  of  my  creditors  ;  and  that  V  \\>vve  \wX.  V^^*^' 
9 paid,  or  in  imy  way  compounded    with,  awv  ol  wvf  vixe'^x^cW^ 
bHt  they  or  any  of  them  should  abstain  from  oppoam^  vu^  ^' 
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'^  2192.  The  petition,  and  the  papers  annexed  thereto,  muBt  be  preeeiited 
to  th(;  court,  nnd  tiled  with  the  clerk,  'the  court  must  thereupon  make  an  , 
order,  re(iniring  all  the  creditors  ut  the  petitioner  to  8how<^use  before  it, 
at  a  lime  iiiid  pla(re  therein  specitieKl,  why  the  prayer  of  the  petitkmer 
should  not  be  granted  ;  and  directing  that  the  order  be  published  and  8erved, 
in  the  manner  pi-encribed  in  ^<ection  two  thousand  one  hundred  and  sixl?* 
live  of  this  art,  for  the  publication  and  service  of  an  order,  made  as  therein 
prescribed. 

g  2193.  The  provisions  of  sections  two  thousand  one  hundred  and  sixty- 
six,  two  thousand  one  hundred  and  sixty-seven,  two  thousand  one  hundred 
and  sixty-eight,  two  thousand  one  hundixid  and  sixty-nine,  two  thousand 
one  hundied  and  seventy,  two  thousand  one  hundred  and  seventy-two,  and 
two  thousand  one  hundred  and  seventy-tliree  of  thib  act,  apply  to  a  special 
proceeding,  taken  as  prescribed  in  this  article. 

§  2194.  An  order,  directing  the  execution  of  nn  assignment,  must  be 
made  by  the  court,  where  it  appears,  by  the  verdict  of  the  jury,  or,  if  a 
jury  has  not  been  demanded,  or  the  jurors  have  been  discharged  by  reason 
of  their  inability  to  agree,  where  it  satisfactorily  appears  to  the  court,  u 
follows : 

1.  That  the  petitioner  is  unable  to  pay  his  debts. 

2.  That  the  sche<]ule  annexed  to  bis  petition  is  true. 

3.  That  he  has  not  been  guilty  of  any  fraud  or  concealment,  in  TiolatioD 
of  the  pn)visions  of  this  article. 

4.  Tliat  he  has,  in  all  things,  conformed  to  the  matters  required  of  hiffl 
by  this  article. 

The  provisions  of  sections  two  thousand  one  hundred  and  seventy-five, 
two  thousand  one  hundred  and  seventv-six,  and  two  thousand  one  hundred 
and  seventy  seven  of  this  act  apply  to  the  order  prescribed  in  this  section, 
aiul  to  the  assignment  made  in  pursuance  thereof, except  that  the  trusteeor 
trustees  must  be  nominated,  as  well  as  appointed,  by  the  court. 

^  2195.  Upon  the  production  by  the  petitioner,  of  the  certificates  of  the 
tru«*iee  or  trustees,  and  the  county  clerk,  to  the  effect  prescril>ed  in  sei'tion 
two  thiuisand  one  hundnni  and  seventy-eight  of  this  act,  the  court  must 
grant  to  the  petiiioner  a  discharge,  declaring  that  the  petitioner  is  forever 
thereafter  exempted  from  artv!»t  or  imprisonment,  by  reason  of  any  debt 
due  at  the  time  <»t  iiiakiiig  the  assignment,  or  i*oniracied  l>efore  that  time, 
though  paxable  atterwards  ;  or  In*  reason  of  any  liability  incurred  by  hiui, 
by  making  or  indorsing  a  promissory  note,  or  by  accepting,  dntwing,  or 
iiuU)r>ing  a  bill  ot  exchange,  befoiv  the  execution  of  the  assignment;  or  in 
con>cquonce  ot"  li.e  payment,  by  any  party  U)  such  a  note  or  bill,  of  the 
\\hv»ie  or  any  part  o\'  the  money  secured  thereby,  whether  the  payment  is 
mavio  Ih'Ivmo  or  after  the  exiHUiion  of  the  assignment,  with  theexoepiiuns 
s}H'iitied  in  section  two  thou>and  two  hundred  and  eighteen  of  this  act. 
Tiio  tii>cliarge  shall  have  the  effect  theivin  declared,  as  pivscribed  in  this 
seciivMi. 

vj  2196.  The  pro\ision<  of  section  two  thou'«Mnd  one  hundretl  and  eightr- 
o»\e  ot  this  iwt  apply  to  t!u^  discharge,  and  to  tiie  i>etition  and  other  papers 
Uj'Oti  u.'iidi  it  «a<  granted. 

ii  2197.   1 1,  at  the  lime  who..  \W   v\\>v>\vA\iivj  \^  ^y^xv\^, \W  \veiiiioner  is 
«'i.i<ro/   aiio-^J  luado.  '.u   au  ucv.vn\   w   >\ws:\^\  v^^-^^^^vj.  lQ»\x^'i^>M^ 
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DISCHARGE. 


iity,  or  jodgment,  as  to  which  he  is  exempted   from  arrati  or 
eiit,  ns  prescribed   iu  the  lust  evction  but  one,  the  ofiicer  mutt 
release  him,  on  production  of  the  discharge,  or  a  certified  copy  of 
thereof. 

A  debt,  demand,  judgment,  or  decree,  against  an  insolvent,  dia* 
3  prescribed  in  thi.^  article,  is  not  affected  or  impaired  by  the 

but  It  remains  valid  and  effectual,  against  all  his  property, 
fter  the  execution  of  the  assignment.  The  lien,  acquired  by  or 
idgnient  or  decree,  upon  any  property  of  the  insolvent,  is  not 
'  the  discharge. 

A  discharge,  granted  to  an  insolvent  as  prescribed  in  this 
.'old,  in  the  s«me  cases,  so  far  as  they  are  applicable,  in  which  a 
granted  as  prescribed  in  article  first  of  this  title,  is  therein  dc- 
»e  void  ;  and  the  validity  of  such  a  discharge  may  be  tested  in  the 
ler. 

ARTICLE  THIRD. 

.RGE  OP  AN  IMPRI80NKD  JuDGUKNT  DEBTOR  FROM  IMPRISOITMENT. 


3  may  be  discharged. 

vhat  coan  upplicatiun  to  be 

ade. 

•n  petition  may  be  presented. 

tent»>  of  petition  ;  ^chcdale. 

iavit  of  petitioner. 

ice  to  credilorp. 

when   service   cannot   be 
ade. 

when  State  a  creditor. 
:eediiig8  on  preaeutation  of 
jtition 
3urnment. 


$  2210.  Proceedings  on  adjonrned  day. 

2211.  Assignment;  effect  thereof. 

2212.  Dit<cniirge  ;  when  to  be  ^uted, 

2213.  Petitioner's  properly  t«tiTl  liable. 

2214.  When  creditor   may   issne  new 

execntiou  againt«t  person. 

2215.  Powern  and  duties  of  trnt^tee. 

2216.  Creditor  may  notify   debtor  to 

apply  tor  dincharge. 

2217.  Effict  of  faihire  so  to  apply. 

2218.  Debtor  to   United  States,  etc., 

not  to  be  discharged. 


.  A  person,  imprisoned  by  virtue  of  an  execution  to  collect  a  sum 
issued  iu  a  civil  action  or  special  proceeding,  may  be  discharged 
imprisonment,  as  prescribed  in  this  article.  A  person  who  has 
ted  to  the  jail  liberties,  is  deemed  to  be  imprisoned,  within  the 
r  this  article. 

,  Application  for  such  a  discharge  must  be  made  by  petition,  ad- 
the  court  from  which  the  execution  issued  ;  or  to  the  county  court 
ity  in  which  he  is  imprisoned  ;  or,  if  he  is  imprisoned  in  the  city 
►rk,  to  the  court  of  common  pleas  for  that  city  and  county. 

.  A  person  so  imprisoned  may  apply  for  such  a  discharge,  at  any 
jss  the  sum,  or,  where  he  is  imprisoned  by  virtue  of  two  or  more 
,  the  aggregate  of  the  sums,  for  which  he  is  imprisoned,  exceeds 
?d  dollars;  in  which  case,  he  cannot  present  such  a  petition, 
IS  been  imprisoned,  by  virtue  of  the  execution  or  executions,  for 
roe  months. 


le  substance,  of  the  execution,  or,  if  there  are  two  or  more  execu- 
icli  of  them.     The  petitioner  must  annex  t\\eve\.o,  ww^  x^xMi-f^wN. 
a  scJjcduJe,  coiituinin'^  A  just   and    true   account  o^  v\\\  Xvv?* '^'^'^^- 
"hJI  cJjiir<(es  affecting  the  same;   as   the  propevtN  aw^ Opi^^^^*^ 
le  time  when  he  wa^  first  impiirioned,  and  aUo  as  V\\e^  ^^\^v  ^^» 
en  the  petition   ia  prepared  ;  together  \f\th   Ol  V^^\.  ^^^  ^"^^ 
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iurcoimt  of  ail  deeds,  securities,  books,  vouchers,  and  papers,  relating  tothft 
property,  and  to  the  charges  thereii{)on.  \ 

§  2204.  An  aflRcbivit,  in  the  following  form,  subscribed  and  taken  bf 
ihe  petitioner,  on  the  day  of  the  presentation  of  the  petition,  must  be 
anne)ced  to  the  petiiion  an  sche^hilc: 

"  I, ^  do  swear"  (or  "  affirm,"  as  the  case  may  be,)  "  that  the  mil- 
ters of  fact,  stated  in  the  petition  and  schedule  hereto  annexed,  are,  in  «fl 
re8[)ects,  Just  and  true;  and  that  I  have  not,  at  any  time  or  in  any  mnuDtr 
whatsoever,  disposed  of  or  made  over  any  part  of  my  propetty,  not  exempt 
by  express  provision  of  law  from  levy  and  sale  by  virtue  of  nn  executioB, 
for  the  future  benefit  of  myself  or  my  family,  or  disposed  of  or  inade  ovef 
any  part  of  my  property,  with  intent  to  injure  or  defraud  any  of  my  cred- 
itors." 

§  22C6.  At  least  fourteen  days  before  tlie  petition  is  presented,  the  peti* 
t loner  must  serve,  upon  the  creditor  in  each  execution,  by  virtue  of  which 
he  \s  imprisoned,  a  copy  of  the  petition,  amd  of  the  schedule;  together  with 
a  written  notice  of  the  time  when,  and  place  where,  they  will  be  presented. 
If,  by  reason  of  changes  occurring  after  the  service,  it  is  necessary,  befow 
presenting  the  petition  and  schedule,  to  correct  any  statement  contained  iu 
the  schedule,  the  correction  maty  be  made  by  a  supplemental  schedule,  i 
copy  of  which  need  not  be  served,  unless  the  court  so  directs. 

^  2206.  The  papers,  specified  m  the  lost  section,  may  be  served,  either 
upon  the  creditor  or  his  representative,  or  upon  the  attorney  whose  nameifl 
subscribed  to  the  execution  ;  and,  in  either  case,  in  the  manner  prescribed 
:n  this  act  for  the  service  of  a  paper  upon  an  attorney,  in  an  action  in  the 
supreme  court.  Where  it  is  made  to  appear,  by  affidavit,  to  the  satisfactiou 
of  the  (.ourt,  that  service  cannot,  with  due  diligence,  be  so  made  within  the 
State,  U{)on  either,  the  court  may  make  an  order,  prescribing  the  inodo  of 
service,  or  directing  the  publication  of  a  notice  m  lieu  of  service,  in  such  a 
manner  and  for  such  a  length  of  tin)e,  sis  it  thinks  proper;  and  thereujWD, 
it  may  direct  an  adjournment  of  the  hearing  to  such  a  time  as  it  thiuka 
proper. 

§  2207.  Where  the  State  is  a  creditor,  the  papers  must  be  served  upon 
the  attorney-general,  who  must  repreacnt  the  State  in  the  pro<.*eedingj». 

^  2208.  Upon  the  presentation  of  the  petition,  schedule,  and  affiiiurit 
with  due  proof  of  service  or  publication,  as  prescribed  in  the  last  thn^  .•'<*i'- 
tions,  the  court  must  make  an  order,  directing  the  petitioner  to  be  hnaipht 
before^  it,  on  a  day  desigif.ited  tliercin  ;  and  on  that  day,  or  on  sucli  othor 
days  t\s  it  appoints,  the  court  must,  in  a  summary  way,  hear  the  allegation-* 
and  proofs  of  the  parties.  If  the  court  is  satisfied  that  the  petition  fiud 
schedule  are  correct,  and  that  the  petitioner's  proceedings  are  just  and  fair, 
it  must  make  an  order,  directing  the  petitioner  to  execute,  to  one  or  nw\e 
trustees,  designated  in  the  order,  am  assignment  of  all  his  property,  not 
expressly  exempt  l)y  law  from  levy  amd  sale  by  virtue  of  an  execution;  «'t 
of  so  much  thereof  as  is  sullicient  to  sailisfy  the  execution  or  executions',  l»y 
virtue  of  which  he  is  imprisoned. 

§  2209.  Upon  sufTicient  cause  being  shown  by  a  creditor,  the  court  may, 
from  time  to  time,  adjourn    the  hearing  ;  but  not  to  a  day  later  than  thrct 
wonth^  ut'tev  the  prcsentaiiou  ol  v\\e  \k\V\uu\\. 

^*  2210.   An  objection  to  a  uwutev  o^  Uwu\  ?\va\\  wQ\,\><ixv>»i<i\N<v^\v;}to\w« 

adjounwd  (iav  :  and,  unless  ibc  ov\h>**ux^^  cvevWu.^  ^vv\:v*^\^s  vW ^iVAy.\  \\x*.v 

proceedings  on   the    part  of  ibe  pexmouev  ^ve  tvox  ^>^^v^vi^  Wxx.vXx^' 
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direct  an  Rssignment,  as  prescribed  in  the  last  section  but  one,  and 
Kinst  grant  a  discharge,  us  prescribed  in  the  following  sec  lions  ut  tliia 
Micle. 

-  g  2211.  The  assignment  must  be  acknowledged  or  proved,  and  certified, 
in  Tike  manner  as  a  deed  to  be  i*ecorded  in  the  county,  and  must  be  recorded 
in  the  clerk's  office  of  the  county  where  the  petitioner  is  imprisoned.  Where 
(ft  appears,  from  the  schedule  or  otherwise,  that  real  property  will  pass 
iftereby,  the  assignment  must  also  be  recorded  as  a  deed,  in  the  proper  office 
'«r  recording  deeds,  of  each  county  where  the  real  property  is  situated. 
Vbe  assignment  vests  in  the  trustee  or  trustees,  for  the  benefit  of  the  judg- 
nent  creditors  in  the  executions,  by  virtue  of  which  the  petitioner  is  impris- 
Mied,  all  the  estate,  right,  title,  and  interest  of  the  petitioner  in  and  to  the 
>roperty,  so  directed  to  be  assigned. 

§  2212.  Upon  the  production,  by  the  petitioner,  of  satisfactoi^  evidence 
ditt  the  petitioner  has  actually  deliverfMl  to  the  trustee  or  trustees  all  the 
property  so  directed  to  be  assigned,  which  is  capable  of  delivery  ;  or  upon 
ihb  petitioner's  giving  security,  approved  by  the  court,  for  the  future  deliv- 
ery thereof;  the  court  must  make  an  order,  dischatrging  the  petitioner  from 
imprisonment,  by  virtue  of  each  execution,  specified  in  his  petition.  The 
ftlieriff,  upon  being  served  with  a  certified  copy  of  the  order,  must  discharge 
tlbe  petitioner  as  directed  therein,  without  any  detention  on  account  of 
Fees. 

g  2213.  Notwithstanding  such  a  discharge,  the  judgment  creditor  in  the 
EUwcution  has  the  same  remedies,  against  the  pro|>crty  of  the  petitioner,  for 
any  sum  dtie  upon  his  judgment,  which  he  had  before  the  execution  was 
levied ;  but  the  petitioner  shall  not,  except  as  is  otherwise  specially  pre- 
scribed in  the  next  section,  be  again  imprisoned  by  virtue  of  au  execution 
Upon  the  same  judgment,  or  arrested  in  an  action  thereupon. 

§  2214.  If  the  petitioner  is  convicted  of  perjury,  committed  in  any  of 
the  proceedings  upon  his  petition,  any  judgment  creditor,  by  virtue  of  whose 
«xecation  he  was  imprisoned,  may  issue  a  new  execution  against  Ids  per- 

•00. 

§  2216.  The  trustee  must  collect  the  demands,  and  sell  the  other  prop- 
erty assigned  to  him.  He  must  apply  the  proceeds  thereof,  after  deducting 
hia  commissions  and  expenses  allowed  by  law,  as  follows : 

1.  To  the  payment  of  the  jail  fees,  upon  the  imprisonment  and  discharge 
of  the  petitioner. 

2.  If  any  surplus  remains,  to  the  payment  of  the  creditors,  by  virtue  of 
^hose  executions  the  petitioner  was  imprisoned,  when  he  presented  his  peti- 
tion; or,  if  there  is  not  enough  to  pay  them  in  full,  to  the  payment,  to 
each,  of  a  proportionate  part  of  the  sum  due  upon  his  execution. 

•3.  If  any  surplus  remains,  he  must  pay  it  over  to  the  petitioner,  or  his 
executor  or  administrator. 

Personal  service  upon  a  creditor,  or  his  attorney,  of  written  notice  of  the 
time  and  place  of  making  a  distribution,  as  prescribed  in  subdivision  second 
of  this  section,  has  the  same  effect  as  publishing  a  notice  thereof,  in  a  case 
prescribed  by  law. 

g  2216.  Where  a  person  has  been  imprisoned,  by  virtue  o^  a.\\  e^feviwMvsw, 

for  the  space  of  three  months  after  he  was  entitled,  b\  the  pvo\\?\o\\'!s  v>i  nX\\'^ 

MTt/c/e,  to  app/f  for  a  discharge  ;  and  has  neither  made  aue\\  v\\\  AW^xv^vvVwiw. 

nn- applied  for  bis  discbarge  under  the    provisions   ot    avtW\vi  Vv\-^^  ^>^   ^"^^^ 

fife;  the  Judgment  creditor,  by  virtue  of  wlioaeexecuUonbe  \^  \mv>^\^v.\is 
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may  serve  upon  the  prisoner  a  written  notice,  reqairing  him  to 
his  discharge,  according  to  the  provinions  of  this  article. 

§  2217.  If  the  prisoner  does  not,  within  thirty  days  after  per 
vice  of  such  a  notice,  e.dier  present  a  petition  to  the  proper  cou 
scribed  in  article  firat  of  tliis  title,  or  serre,  upon  tlie  creditor  j 
notice,  a  copy  of  a  petition  and  schedule,  with  a  notice  of  his  in 
apply  for  his  discharge,  as  prescribed  in  this  article;  or  if,  af 
pres€uitation  or  service,  tie  does  not  diligently  proceed  thereupon  t 
ion,  he  shall  be  forever  burred  from  obtaining  his  discharge  unde 
visions  of  this  article,  or  of  article  first  of  this  title. 

§  2218.  Neither  of  the  following  named  persons  shall  be  discha 
imprisonment,  under  the  provisions  of  this  article  : 

1.  A  person  owing  a  debt  or  duty  to  the  United  States. 

2.  A  person  owing  u  debt  or  duty  to  the  State,  for  taxes  or  J 
received  or  collected  by  any  person,  as  a  public  officer  or  in  8 
capacity,  or  a  cause  of  action  specified  in  section  orie  thousand 
di'ed  and  sixty-nine  of  this  act  or  a  judgment  recovered  upon  sm 
of  action. 

ARTICLE  FOURTH. 
Care  of  ths  Pbopertt  of  ▲  Person  confznso  for  Cri] 

§  2219.  When  and  to  what  conrt  appli-  canee. 

cation  to  1)6  made.  %  2S36.  Effect  of  order  appoi 

2220.  Who  may  apply.  *  tec. 

2221.  CrediU)r  mu8t  relinquish  secnr-  227.  Semoval   of    trtistee  ; 

ity.  ment  of  new  tnistc 

2222.  Contents  of  petition.  2228.  Prit»oiierV  property  ; 
22:sa.  Copy  of  eeiitcnce  aud  affidavit  plied. 

to  he  pret*ented.  2229.  Id.;  to  J)e  delivered 

2224.  Pr(K;ot*dii)K8  upon  preeentation  his  die^chnntre. 

of  tiie  papers.  2280.  Application    of   this 

2225.  Id.;  on  return  of  order  to  sho\v  persons  heretofore 

§  2219.  Where  a  person  is  imprisoned  in  a  State  prison,  for  a 
than  for  life  ;  or  in  a  penitentiary  or  county  jail,  for  a  criminal  ol 
a  longer  term  than  one  year ;  one  or  more  trustees,  to  take  cha 
property,  may  be  appointed,  as  prescribed  in  this  article,  by  tl 
court  of  the  county,  or  a  superior  city  court  of  the  city,  where  he 
the  time  of  his  imprisonment ;  or,  if  he  was  not  theu  a  resident  of 
wttere  he  is  imprisoned. 

§  2220.  A  petition  for  such  an  appointment  may  be  presented 
of  tne  following  j)ersons  : 

1.  A  creditor  of  the  prisoner. 

2.  A  prisoner's  husband,  wife,  or  child. 

Ji.  One  or  more  of  his  next  of  kin,  or,  where  he  owns  real  prope 
heirs  presumptive. 

4.  A  relative  whom  he  is  bound  to  support. 

5.  Any  relative  or  other  person,  in  behalf  of  his  infant  chii 
dren, 

§  2221.  A  crtMJitor  of  the  prisoner,  who  has  a  judgment,  mc 

other  security,  specified  in  sci'tion  two  thousand  one  hundred  and 

of  thin  net,  cannot  apply  for  ij^v\c\a  x\\\  vvw^mxuwcut,  with  respect  t 

so  socnrvd.  unless  ho  appomls  to  ov  \\u\vu\o.s  \\\  \\\>i>.  v^viwXuw^  >\v^  ^. 

ronuinui  hv  that  section  Ivom  ;v  c^usemuxv;  v;yov\\u>v  v  vj\\\v:\\  ^^> 

the  same  effect  as  tlie  decUratiou  o«  a  cousexuxu^  e.^^ivvov,  ^^%  v 

lied. 
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*  g  2222.  The  petitiou  must  be  in  writing;,  tind  yerificd  by  the  nffidavit  of 
fclie  petitioner,  to  the  effei't,  that  the  matteis  oi'  fact  therein  stated  are  true, 
jto  the  best  ol  the  petitioner's  knowledge  and  belief.  It  n)ii:>t  set  fortli  the 
Cacts,  showing  that  the  appliuaut  m  entitled  to  make  the  appiieation,  and 
Ijwt  the  application  is  made  to  the  proper  court ;  the  name  and  residence 
^each  per»on,  who  is  entitled  to  make  such  an  application,  as  prescribed 
Ip  the  last  section  but  one,  except  the  fifth  Hubdivision  thereof  ;  and  a  brief 
3cM*ription  of  the  property,  real  and  personal,  of  the  prisoner,  and  the  value 
fcliereof.  If  the  applicant  it>  a  creditor,  an<i  not  a  I'esidentof  the  State,  he 
KBust  annex  to  his  petition,  the  papers  8p)ecifie<l  in  section  two  thousand  one 
bundred  and  sixty-one  of  this  ad.  If  any  of  the  facts,  herein  ri^quii-ed  to 
Ike  Set  forth,  cannot  be  ascertained  by  the  petitioner,  after  the  extMcise  of 
doe  diligence,  that  fact  must  be  stated  ;  and  the  court  may,  in  its  iliscretion, 
iftsue  u  subpoena,  requiring  any  person  to  aitend  and  testify,  respecting  any 
boaiter,  which,  in  its  opinion,  ought  to  be  more  fullv  and  certainly  set 
r«rth. 

g  2223.  The  petition  must  be  ac*compnnied  with  a  copy  of  the  sentence 
of  eonvictiou  of  the  prisoner,  duly  certilied  by  tiie  clerk  of  the  court  by 
*vhich  he  was  sentenced,  under  the  seal  thereof;  together  with  an  atlidavit 
Of  the  applicant,  stating  that  the  person  so  convicted  is  actually  im- 
prisoned thereunder. 

§  2224.  Upon  the  presentation  of  the  papers,  the  court  may,  in  its  dis- 
Cuetion,  make  an  order,  either  appointing  one  or  more  fit  i)ersons  trustees  of 
the  property  of  the  prisoner  ;  or  requiring  all  creditors  of  the  prisoner,  and 
All  persons  interested  in  his  estate,  to  show  cause,  at  a  time  and  place  speci- 
Q«d  tlierein,  why  such  an  appointment  should  not  be  made.  In  the  latter 
c«se,  the  order  must  direct  the  manner  of  service  thei*eof,  by  publication  or 
Otherwise. 

§  2225.  Upon  the  return  of  an  order  to  show  cause,  made  ns  prescribed 
in  the  last  section,  proof  of  the  service  thereof,  as  required  thereby,  must 
first  be  made  ;  whereupon  the  court  must  hear  the  allegations  and  proofs  of 
tlie  creditors,  and  other  persons  interested  in  the  estate,  who  appear. 
Mrbere  the  prisoner  is  indebted  to  any  |>erson,  the  court  must  appoint  one 
Or  more  tru&tees.  unless  the  poisons  inteiesied  in  the  prisoner's  property 
psy  the  debt,  or  give  such  security,  as  the  court  prescribes,  for  thi-  payment 
thereof,  either  absolutely,  or  contingcutly  upon  a  recovery  in  an  action ; 
in  which  ease,  or  whcit;  the  pri>oner  is  not  indebted,  the  court  may  grant  or 
<ieny  the  pniyer  of  the  petition,  as  justice  recjuires. 

g  2226.  The  entry  of  the  order,  appointing  one  or  more  tnistees,  and  the 
filing  of  the  papers  upon  which  it  was  granted,  vest  m  the  trustee  or  trustees 
blithe  right,  title  aiul  iulcivst  of  the  |)risoner,  in  and  to  any  property,  re.il 
Or  personal.  Where  the  prisoner  owns  real  property,  an  cxemplitieiJ  coi)y 
of  the  order  must  be  rcL'orded,  in  the  proper  office  for  recording  deeds,  in 
^adi  county  where  the  i*cal  pwpcrty  is  situated. 

ii  2227.  Ui>on  the  application  of  any  person,  entitled  to  npply  for  nn 
Order,   appointnig   trustees   of    the    prisoner's    property,    and    upon    such 
H  notice  as  the  court  prescrilx*:*,  to  the  petit  iorier,  and  to  such  other  ^»evso\\«. 
iuteresied,  as  the  court  ihiMA.s  pjo^xw  to  designate,  t\\e  cov\v\.,V)\  \\\\\v.\\  \\\vi 
order  wiiA'/rra/i/er/,  iw/n, /«  its  discretion,  remove    any  IvusVi'vi,  awvX  awv^wV 
aaot/wr/n  /tiifpJiu-c;  or  mnv  uppoitit  one  or  niore  ;»»ld\Uo\\;\\  v\v\^vo^^.     'Wv: 
'^w  trustee  or  tiusU^s,  tiouppoimvii,  Inixo    the   same  \>o\vev  auvV   •a\\v\\ov\v> 
«  veeied  with  the  same  right,  title,  and  interest,  aud  ave  bviV^^^viV  vo  \: 
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same  duties  and  liabilities,  an  if  he  or  they  had  been  appoint 
origiual  order. 

§  2228.  After  deducting  their  commissions  and  expenses,  allov( 
and  payiug  the  prisoner's  debts,  the  trustees  may,  from  time  to  t 
the  direction  of  the  court  by  which  the^  were  appointed,  apply  tl 
of  any  money  in  their  hands,  to  the  support  of  the  prisoner'^ 
children,  and  of  such  other  relatives  as  he  is  bound  to  support,  a 
education  of  his  children. 

g  2229.  When  the  prisoner  dies,  or  is  lawfully  discharged  frc 
oument,  the  trustee  or  trustees  must  deliver  over  to  him,  or  to  hii 
reseiitatives,    all  bis  property,  remaining  in  their  hands,  after 
therefrom  their  lawful  expenses  and  commissions. 

§  2230.  This  article  applies  to  a  prisoner  who  has  been  senten 
this  chapter  takes  effect,  and  to  his  property ;  except  where  on 
trustees  of  his  property  have  been  theretofore  appointed,  by  p 
taken  in  pursuance  of  a  statute  then  in  force. 

TITLE  II. 

Summary  procwdings  to  i*ecover  the  possession  of  real  prop 

§  2231.  When  tenant  may  be  removed.  §  2248.  Adjourn ment. 

2232.  PerHon  lioltling  over  laud  sold,  2249.  Fiual  order  upon  tri 

etc.,  muy  be  removed.  2250.  Amonnt  of  cot4t8  ;  1 

2283.  Id.;   in  cai^e  of  forcible  entry  ted. 

or  detainer.  2551.  Warrant   to  dipposi* 

2234.  Application  ;  to  whom  made.  ant. 

2285.  Petition    by   person  entitled  to  2552,  Execation  of  warran 

possession.  2258.  When   warrant   can 

2236.  Notice  to  be   j^iven   in    certain  exception. 

cas^e^^.  2254.  Warr«iit;  when  and 

2237.  Petition  by  neighbor  of  bawdy-  2255.  Underta'dng  ;  how  < 

hoiis-e,  etc.  2256.  Redempi.ion  by  les«? 

2238.  Precept.  2257.  Id.;  by  crediior  of  1. 

2239.  Id.;  in  New  York  city.  2258.  The  last  two  sectior 

2240.  Id. ;  how  served.  3259.  Order  to  be  made 

2241.  Duty  of  person  to  whom  copy  liability  of  person 

of  precept  is  delivered.  2260.  Appeal. 

2242.  When  precept  to  be  served  on  2661.  Effect  of  appeal  lim; 

landlord  of  bawdy-house,  etc.  tain  crises. 

22'13.  Proof  of  service  of  precept.  2262.  Warrant ;    how    btaj 

2244.  Answer.  peal. 

2245.  Issaes  upon  forcible  entry  or  de-  2263.  Appellate  court  may 

taiuer.  titurion  ;  action  ft 

2246.  In  N.  Y.   district   court,  cause  2264.  Applicution  of  this  i 

may    be    transferred    to    an-  of  final  order, 

other  court  for  trial.  2265.  How  proceedings  urn 

2247.  Trial.  to  be  stayed. 

§  2231.  In  either  of  the  following  cases,  a  tenant  or  lessee  at 
sufferance,  or  for  part  of  a  year,  or  for  one  or  more  years,  of  real 
including  a  specific  or  undivided  portion  of  a  house,  or  other  dw 
his  assigns,  undertenants,  or  legal  representatives,  may  be  remo 
from,  as  prescribed  in  this  title : 

1.  Where  he  holds  over  and  continues  in  possession  of  the  dem 
ises,  or  any  portion  thereof,  after  the  expinition  of  his  term,  w 
permifis'wn  of  the  landlord. 

a.    Where  he  holds  over,  w\\\\oul  vYve  WVlc;  \>evmi»aion,  after  a 

the  payment  of  rent,  puvauant  to  l\\e  lEvv^TeeitvewK.  wcvQi^tiv  ^\\\<i\\  \\ 

premises  are  held,  and  a  demamV  oIl  W\e  vei\V.Wfe>a<fev^vvTCiv\^^,w  vi 

days^  notice   in    writing,  vequmx^o;,  \u  ^^^  J^^^^^.^^^;^!,^^ 

rent,  or  tl,e  possession  ot  the  premx.e^,  W  X>^evx  ^^tN«^,v. 
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inon  entitled  to  the  rent,  upon  the  person  owing  it,  as  prescribed  in  this 
Je  for  the  serriee  of  a  precept. 

8.  Where  in  any  city  in  this  state  he  holds  over  and  continues  in  posses- 
m  of  the  demised  premises,  or  any  portion  thereof,  after  default  in  the 
ijinent,  for  sixty  days  after  the  same  shall  be  payable,  of  any  taxes  or 
sessroents  levied  on  such  demiiicd  premises  wliieh  lie  ha;*  agreed  in  writ- 
gto  pay  pursuant  to  the  agreement  under  which  the  demised  premises  are 
Id,  and  a  demand  for  the  payment  of  such  t:ixes  or  assessments  has  been 
ide,  or  at  least  three  days*  notice  in  writing,  requiring,  in  the  alternative, 
c  payment  thereof  and  of  any  interest  and  penalty  thereon,  or  the  possos- 
m  of  the  premises,  has  t>een  served,  in  behalf  of  the  landlord,  upon  the 
wee,  as  prescribed  in  this  title  for  the  service  of  a  precept.  An  accept- 
ce  of  any  rent  by  the  lessor  or  hit*  legal  representatives  shall  not  be  coii- 
raed  as  a  waiver  of  the  agreement  of  the  lessee  to  pay  taxes  or  assess- 
ents,  so  as  to  preclude  the  lessor  from  the  benefits  of  this  chapter. 

4.  Where  he,  being  in  possession  under  a  lease  for  a  term  of  three  years 
less,  has,  during  the  term,  taken  the  benefit  of  an  insolvent  act.  or  has 
en  adjudicated  a  banknipt,  under  a  bankrupt  law  of  the  United  Statos. 

5.  Where  the  demised  premises,  or  any  part  thereof,  are  used  or  occupied 
a  bawdy-house,  or  house  of  assignation  for  lewd  persons,  or  for   any 

?gal  trade  or  manufacture,  or  other  illegal  business. 

§  2232.  In  either  of  the  following  cases,  a  person,  who  holds  over  and 
utinues  in  possession  of  real  property,  after  notice  to  quit  the  same  has 
en  given,  as  prescribe<l  in  section  2236  of  this  act,  and  his  assigns,  ten- 
its,  or  legal  representative,  may  be  removed  therefrom,  as  pi-escribed  in 
is  title  : 

1.  Where  the  property  has  been  sold  by  virtue  of  nn  execution  against  him 
a  person  under  whom  he  claims,  and  a  title  under  the  sale  has  been  perfected. 

2.  Where  the  property  has  been  duly  sold,  upon  the  foreclosure,  by  pi*o- 
edings  taken  as  prescribed  in  title  ninth  of  this  chapter,  of  a  mortgage 
ecuied  by  him,  or  a  person  under  whom  he  claims,  and  the  title  under  the 
reclosure  has  been  duly  perfettted. 

8.  Where  be  occupies  or  holds  the  property,  under  an  agreement  with 
6  owner  to  occupy  and  cultivate  it  upon  shares,  or  for  a  share  of  the 
ops,  and  the  time,  fixed  in  the  agreement  for  his  occupancy  has  expired. 
4.  Where  he,  or  the  person  to  whom  he  has  succeedeti,  has  intruded 
to,  or  squatted  upon,  a  parcel  of  laud,  in  a  city  or  incorporated  village, 
ithout  the  permission  of  the  person  entitled  to  the  possession  thereof,  and 
e  occupancy,  thus  conimenced,  has  continued  Without  permission  from  the 
tter ;  or  after  »  permission  given  by  him  has  been  revoked,  and  notice  of 
e  revocation  given  to  the  person  or  persons  to  be  removed. 

§  2233.  An  entry  shall  not  be  made  into  real  property,  but  in  a  case  where 
itry  is  given  by  law  ;  and,  in  such  a  case,  only  in  a  peaceable  manner,  not 
ith  strong  hand,  nor  with  multitude  of  people.  A  person  who  makes  a  t'orc- 
leentry  forbidden  by  this  section,  or  who,  having  peaceably  entered  upon  real 
operty,  holds  the  possession  thereof  by  foi-ce,  and  his  assigns,  undertenants, 
id  legal  representatives,  may  be  removed  therefrom,  as  prescribed  inthistitle. 

§  2234.  [am*d  1881  k  1884.]  Application  for  removal  of  a  person  from 
b1  property,  as  prescribed  in  this  title,  may  be  made  to  the  county  judge 
special  county  judge  of  the  county,  or  a  justice  of  the  peace  ot  U\<i  vixvq 
town,  or  the  mayor  or  recorder  of  the  city,  wherein  l\\e  \ea.\  ^iVOV'^'cVN .,  q^ 
fiortion  thereof,  is  Bitaated.     ^p/)/icatioii  mav  also  be   iwade,  \l  \\\o  V'^<^>;>- 
r,orn  portion  thereof  be  sit  mi  ted  in  the  citv  ot  New  York,  Vo  Ocwi  C^\^Vv\vi\. 
t  of  the  district   within  which    the  property     ov     a    \>ovV\ow     \\\e^«'^^- 
OMted,  or  if  the  justice  of  euch  court  be  f oV   auv  Tcaa<m  eivs>c\x5.vx\\^^^ 
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•%  '■  *  .  •••■  *  CO  .•-.  ;■?  m  :H:;i.in.n::  «:i.<tri>;t ;  if  in  the  citv  of  Broo 
>.  •  .  ,  -  :'  :.  rr  !'.  .  ::'  :a  :  ir  cjrv  «»t"  AIIkiiiv,  or  ihe  «iiy  ( 
•.  /  -I  .  .-■  -  '.i  f  IT  j  .--.'.>:■'•  .ti  i«  *A  Lti:a  c-i'v ;  if  ill  the  city  of  Y'H 
•.f.»-ii.  ^  .•;'.-«:  '»f  '.ha:  eitv  ;  ir  in  the  ciries  of  Uoehester  oiBaff> 
,u  .jf«:  'ir  'sfi*-  .'f.-*j.H-if#:il  c«»^irt  t»i  ihkC  city.  Where  the  property  i^ 
.n  .1'  ii.'-<ir|i«^r.iieil  Mil.itst^.  tiie  b«>utidai'ies  of  which  em brai'e  piirtiuE 
or  iiif<r<'  lowri-,  MpftJi'Htioa  may  lie  miwiv.  to  a  jnstico  of  the  peace  i 
to«ii.  who  k<-<*pn  tin  ofhi'e  in  the  rilUge. 

;S  2235.  The  applicntion  nmy  be  made  by  the  landlord  or  ies.^ 
'Iff III -cd  fii-cnii.'<fK  ;    the  purchaser  upon   the  execution  or  forecl<)»ii 
I  lit-  pcr-oii  forcibly  put  out  or  kept  out ;    the  person  with  whom. : 
the  H«;ri'cnM>nt  was  made,  or  the  owner  of   the  property  occupioi 
Hj/riM-nii'iit,  to  iMiltivate  the  pi*o|)erty  upon  sliares,  or  for  a  ^hal 
rrops  ;    or  the  pcixMi  lawfully  entitled   to  the   possession  of  \\\v 
Intruded  into  or  i>u|uatte<l  upon,  as  the  case  requires  ;   or  by  the 
n'i>:< 'lit alive,  a>;eiit,  or  aasi};mK!  of  the*  landlord,  (lurchaser.  or  niotfi 
HO  eiitiiUMl  to  apply.     The  appln^ant  must  pivsent  to  the  judge  I't 
written  petition,  verified  in  like  manner  as  a  verified  contfdaini  in 
brnui^ht  in  ihesupitMue  court ;  describing  the  premises  of  which  il 
nIoii    is  claimed,  and  the  interest   therein  of  the  petitioner,  or  'J 
wlmm  he  ivpreMMits ;   statinir  the  fact"*,  which,  ucc«>ruiii£:  to  li.e  i 
of  this  title,  au(hon/.e  the  application  by  the  peiicii>ii«:r.  and  iiw  p 
(he  iHMson  in  {H>ssession ;    naming;.  i»r  Mt  her  wise  iDltlIij£i^>'ly  'ic^iji 
|HM's\Mi  or  jHTsons  against  whom  isie  special  pnveeuini  is  iiisii'.uu 
tlu'r»'  SI IV  two  Of  mor^»  suvh  per'^ons  4Ju.;  SoUie  are  UQuercciiants  ».• 

a^i'^ii-i;    a!Ni  pra\:!'jc  tor  ;&  tiui'i  vtu-::  "w    tr^'.vr  ;  ioi  oi:   "-heiii  ao« 

,ir  s-.tYv-v.  "vv.  *.    c    :v  ■.  .^"    ■;  ..-.  ^  .  .^      ..■    ■  ,..  *.  i.  .\a-zz  '■'  ■«:  Ti 
'■.i*  t'vv  '    t    ••       ■;■«.■■.  ;.  .    ,;■■•    ^    ■■;     -:.    •*   T't-;  i  -:■.       '    ".  i*.      W 

aV"     v^.l.-.M     'S     ■'.      ."C  I     .     ^.-     >    r"'     ?•.■:     ":    -^r'.-   '.'R     I'l-'^-'l     .'     '.■  'r 

Iv    •.   .■■     ••     >.    >        .  y  .•  .  r'".t-       ;      '.    i:    I.-      ■-  l'.".'.    rt'i 

IV  >..rrs -.vv"  .■■'     i  ■  ■•:"  V-  ..-c-        ■    ,  :  .     n  m  -.m.  :•  i    :a."    ic  'riu 

."     i*\-.»'    .•-■    >:.■  i.-.i-i-«*.  '     -..«  i:       Mr     "i-  !"•!'■ .        :■".     i.-ae..  ".itt    lays?' 
•  %  ■   >.o.  2^''      ■''»•■•?■  : 
:;  2^?'^     V    •%••.-•    ,-  ■.■■••     •■    -^:-     •■•.,•».--'»    Il    -^H  m»"f'.i't'e 

*■  1  .  >:'••  »«,  »       •■  •                « %■!■.•     „    i«^-i;    n*    «i"»"'iT7ie«i  'IJ 

«.  ■.'.>'.•          >■»->■.■,•■  :  '  •         •     •  '*  .     «•■  ■-«.ii;«'»»     ^^^  ■   «<«i"»-»«  •;i;pH4'f" 

\  •'  ■•  .'      ?    •  ■    ■                       ■■  -  ■•!  «s  "»■    «<■      ;»^-«,    '1*     ie'"U-.'i«'«!.  'T 

:    »  '■  .  ■  ■       ■  ■.          -^       -      »t  ■'  •■     .-      iTiinn;  ■.:  -n-iite  i 

'•    l»        ;  ■■■  ■«.   .1    ■*.      l>iM-^    <•■     «V'l''»"l!!i  ':ii.»     Sl'!i< 

\    ■  ■  ..     •     I  -     ^-   1  ,.•-.*■    ■.    '.'    ■>.■■    -i..  :   :ii    i.?i'i\.-.iti« 

:      ;        : „!.-:.      .-••!■*      :   ■-      11    ^iCll     '."jilij 

■    -.-     .  ■     -^         ,  ^  -     I        .-     tr.'      :'.ai\:"   -uc'.l   .m    .11 

r.         '.^      1     •••  '.    ■».       ■■■i-.-;:-^       :i:      u     iiii,i*j    it. 

.'.  ^        -      -  ^.  .     J.I.-  .  ti     ■     ^;<«Mjr   i£  :iie  pre 

^  Jlliti'    '    *  ■  -.     -  ■    \f        ••:i;i:-ii    ^  ■trf»>enTe 

,        -.  .     •  ••        .-•■■'•:  :r,   iiii>i  'iiere' 

•  .    _  .  '-»  ■   — ^■•>     »-.'*^".\.v»fi    n  liie  \. 
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le  owner  or  landlord.  The  precept  mupt  t»e  returnable,  not  less 
nor  more  than  five  dnys  after  it  is  issued ;  except  that,  where 
Df;  18  taken,  u|M>n  the  ground  that  a  tenant  continues  in  possee- 
ied  premises,  after  the  expiration  of  his  term,  without  the  permis- 
lodloid,  and  the  application  is  made  on  the  day  of  the  expiration 
or  on  the  next  day  thereafter,  the  precept  may,  in  the  discretion  of 
justice,  be  made  returnable  on  the  day  on  which  it  is  issued,  at 
er  12  oV'lock,  noon,  and  before  6  o'dtK'k  in  the  afternoon, 
[n  the  city  of  New  York,  where  the  iipplication  is  made  to  a 
t,  the  petition  must  be  filed  with,  and  the  precept  must  be 
e  clerk  of  the  court ;  and  the  precept  must  be  made  returnable 
)urt,  at  the  place  designated,  pursuant  to  law,  for  holding  the 
ill  subsequent  proccedincrs  in  the  cause,  must  be  had  at  that 

as  otherwise  prescribed  in  section  2246  of  this  act.  If,  upon 
f  the  precept  or  upon  an  adjourned  day,  the  justice  is  unable 
[  absence  from  the  court  room  or  sickness,  to  iiear  the  cause, 
vn  by  affidavit  tliat  lie  is  for  any  reason  disqualified    to  sit  in 

is  a  necessary  and  material  witness  for  either  party,  a  justice 
district  court  of  the  city  may  act  in  his  place  at  the  same  court 

The  precept  must  be  served  as  follows : 

-ering,  to  the  person  to  whom  it  is  directed,  or,  if  it  is  directed  to 
I,  to  an  officer  of  the  corporation,  upon  whom  a  summons,  issued 
)rerae  court,  in  an  action  against  the  corporation,  migiit  be  served, 
;  precept,  and  at  the  same  time  showing  him  tiie  original. 
KMSon,  to  whom  the  precept  is  directetl,  resides  in  the  city  or 
h  the  property  is  situated,  but  is  al>sent  from  his  dwelling- 
e  may  be  made  by  delivenng  a  copy  tlipreof,  at  his  dwelling- 
person  of  suitable  age  and  discretion,  who  resides  there;  or,  if 
on  can,  with  reasonable  diligence,  be  found  there,  upon  whom 
rice,  then  by  delivering  a  copy  of  the  precept,  at  the  property 
recovered,  either  to  some  person  of  suitable  age  and  discretion 
e,  or  if  no  such  person  can  be  found  thei-e,  to  any  person  of 
and  discretion  employed  there. 

service  cannot,  with  reasonable  diligence,  be  made,  as  pre- 
^her  of  the  foregoing  subdivisions  of  this  section,  by  affixing  a 
)recept  upon  a  conspicuous  part  of  the  property, 
rept  is  returnable  on  the  day  on  which  it  is  issued,  it  must  be 
ist  two  hours  before  the  hour  at  which  it  is  returnable ;  in 
3ase,  it  must  be  served  at  least  two  days  before  the  day  on 
itumable. 

.  person,  to  whom  a  copy  of  a  precept,  directed  to  another,  is  de- 
•escribed  in  this  title,  must  without  any  avoidable  delay,  deliver 
on  to  whom  it  is  diiected,  if  he  can  Ije  found  within  the  same 
;  or,  if  he  cannot  be  so  found,  to  Ins  agent  therein  ;  and  if  neither 
md,  after  the  exercise  of  reasonable  diligence,  before  the  time 
cept  is  returnable,  to  the  judge  or  justice  who  issued  the  same,  at 
he  return  thereof,  with  a  written  statement  indorsed  thereupon; 
been  unable,  after  the  exercise  of  reasonable  diligence,  to  find 
>  whom  the  precept  is  directed,  or  his  agent,  within  the  town  or 
ion,  who  wilfully  violates  any  provision  of  this  sect\o\\,  \%  ^vk\\VN 
nnor;  and.  if  he  is  a  tenant  upon  the  property,  \oT\ev\.\^  \.q>  \\v«> 
'/i/ae  of  :hree  yenis'  rent  of  the  premises  occupied  b'^  \\ycv\.     ^ 
?ctfon  must  be  indovaed  upon  each  copy  o^  a  preee^X.,  -a^^N^i^ 
pevsoually  upon  the  person  to  whom  \t '\a  d\ve<i\.evi. 
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^  2242.  Where  the  case  ijt  within  section  two  thousand  twohnn 
tliirty-.xtrveij  of  thL'i  :iet,  the  precept  must  be  directed  to  aud  ser 
th(.*  owner  or  laiidloril.  or  his  agent,  aiiil  »lso  upon  the  tenant  or 
of  tfie  prof>erty.  Either  or  both  of  them  may,  upon  the  retuni  dn; 
un«l  hIiow  cjiuse  why  the  tenant  or  occupant  should  not  be  remo 
the  property. 

j^  2243.  At  the  time  when  the  precept  is  returnable,  the  petitioi 
unlesH  the  adverse  party  appe^irs,  make  due  proof  of  the  scrxice 
sliowing  the  time,  and  the  place  and  ronnoer  of  service;  and,  ur 
vice  was  made  per>(ona)ly  upon  the  adverse  party,  or  by  affixing ; 
ttic  precept,  tlie  name  of  tlie  person  to  whom  a  copy  of  the  pn 
delivered,  if  bis  name  can  l>e  ascertained  with  reasonable  diligence. 
Hervi(r(;  is  made  by  sheriff,  constable  or  marshal,  it  may  be  prove 
certitieate,  stating  the  facts. 

^  2244.  [ani'd  1 882.]  At  the  time  when  the  precept  is  returnn 
out  waiting  as  prescribed  in  an  action  before  a  justice  of  the  peac 
disiict  court  of  the  city  of  New  York,  the  person  to  whom  it  is  dii 
his  landlord  or  any  person  in  possession  or  claiming  |K>ssession  of  1 
ises,  or  a  part  thereof,  may  file,  with  the  judge  or  justice  who  is 
precept,  or  with  the  clerk  of  the  court,  a  written  answer,  veiifie 
manner  as  a  verified  answer  in  an  action  in  the  supreme  court 
generally,  the  allegations,  or  specifically  any  material  alligation  of 
tion. 

^  2246.  Where  the  application  is  founded  upon  an  allegation  o 
entry  or  forcible  holding  out,  the  petitioner  must  allege  aud  prov 
was  peaceably  in  actual  possession  of  the  property,  at  the  time  of 
entry,  or  in  constructive  possession,  at  the  time  of  a  forcible  hoi' 
and  the  adverse  party  must  either  deny  the  forcible  entry,  or  th 
holding  out,  or  allege,  in  his  defence,  that  he,  or  his  ancestor,  or  thf 
inl crest  he  claims,  had  been  in  quiet  possession  of  the  property, 
ycuis  together  next  before  the  alleged  forcible  entry  or  detainer; 
his  interest  is  not  ended  or  determined,  at  the  time  of  the  trial. 

^  2246.  In  a  district  court  of  the  city  of  New  York,  at  the 
joining  issue,  the  justice  sitting  in  the  cause  may,  in  his  discret 
iuotit)n  of  cither  party,  or.  if  no  justice  is  pi-esent,  the  clerk  nia> 
sent  of  both  parties,  make  an  order  transfening  the  cause  for  i 
district  court  of  an  adjoining  district,  which  thereupon  has  the  sa 
dirt  ion  and  power,  at  its  own  court  house,  as  if  the  property  wa^ 
within  its  district. 

^  2247.  \a>n\I  1881   &  1882.]     The  issues  joined  by  the  pefi 

answer  must  bo  tried  by  the  judge  or  justice,  unless  either  psut) 

proceedings  shall  at  the  time  designated  in  such  precept  for  showi 

tlcniand  a  jury,  and  at  the  time  of  such  demand  pay  to  such  judge  < 

I  ho  nooossnry   costs   and  expenses  of  obtaining  such  jury.     U  < 

donuindod  and  such  costs  and  expenses  be  paid  the  judge  or  jus 

\\hon)  such  petition  shall  bo  tiled   shall  nominate  twelve  reputabh 

t)uahtiod  to  serve  as  jurt>rs  in  courts  of  record,  and  shall  issue  hi* 

</ii>ccr»»d  to  the  shoritT  or  one  ot  the  constables  of  the  countv,  or 

siithU'  or  marshal  ot  iho  c\v\  or  X^^vcw^  vivi\\\v£vw\^\\\^ivim  to  summoD 

s»'M  so  nominated  lo  ivp\HM\v  V>e^o\e  *.ut^\\  V^*^?^^  w  \\\^\:\s:«i %.\. wrV 

/W.iro  ;,s  ho  sliall  lhovo\u  ;vv\HnxU,uvA  xxw^  vWw  v\vxv^  ^5i>J.s*\^^ 
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I  and  shall  be  swoni  by  such  judge  or  justice  well  nnd  truly  to  hear, 
d  determine  the  matters  in  difference  between  the  parties.  After 
g  the  allegations  and  proofs  of  the  parties,  the  said  jury  shall  be 
(^etlier  until  they  agree  on  their  verdict,  by  the  sheriff  or  one  of  his 
es,  or  a  constable,  or  by  some  proper  ]>erson  appointed  by  the  judge 
ticc  for  that  purpose,  wlio  shall  be  sworn  to  keep  such  jury  as  is  usutil 
!  eases  of  courts  of  record.  If  such  jury  cannot  agree  after  benig 
ogctber  for  such  time  as  such  judge  or  justice  shall  deem  reasonable, 
y  discharge  them  and  nominate  a  new  jury  and  issue  a  new  precept 
luer  aforesaid. 

248.  At  the  time  when  istiue  is  joined,  the  judge  or  justice  may,  in 
icretion,  at  the  request  of  either  party,  and  upon  proof  to  his  satis- 
1,  by  affidavit  or  orally,  that  un  adjoiirnmeut  is  necessary,  to  enublc 
plicant  to  procure  his  necessary  witnesses,  or  by  consent  of  all  the 
s  vho  appear,  adjourn  the  trial  of  the  issue,  but  not  more  than  ten 
except  by  consent  of  all  parlies. 

249.  If  sufficient  cause  is  not  shown  upon  the  return  of  the  precept ; 
be  verdict  of  the  jury,  or  the  decision  of  the  judge  or  justice,  upon  a 
ithuut  a  jury,  is  in  favor  of  the  petitioner ;  th«^  judge  or  justice  must 
1  final  order,  awarding  to  the  petitioner  the  delivery  of  the  possession 
property-;  except  that,  wliei-e  tlie  case  is  within  section  two  thousand 
uudred  and  thirtv-seven  of  this  net,  the  final  order  must  direct  the 
%\  of  the  occupant.  In  either  case,  the  final  order  must  award  to  the 
Der  the  costs  of  the  special  proceeding.  If  the  verdict  or  decision  is 
or  of  the  person  answering,  the  judge  or  justice  must  make  a  final 
accordingly,  and  awarding  to  him  the  costs  of  the  special  proceeding. 

260.  [am''d  1882.]  Costs,  when  allowed,  and  the  fees  of  officers, 
where  a  fee  is  specially  given  in  chapter  twenty-one  of  this  act  must 
he  rate  allowed  by  law  in  an  action  in  a  justice^s  court,  and  are  lim- 
like  manner ;  unless  the  application  is  founded  upon  an  allegation 
•ible  entry  or  forcible  holding  out ;  in  which  case,  the  judge  or  jus- 
!)>'  award  to  the  successful  party  a  fixed  sum  as  costs,  not  exceeding 
ollars  in  addition  to  his  disbursements.  If  the  final  order  is  made  by 
ty  judge,  or  a  special  county  judge,  or  by  a  mayor  or  recorder,  an  exe- 
to  collect  the  costs  may  be  issued  thereupon  as  if  it  was  a  judgment 
ttstiCe  of  the  peace  of  the  same  city  or  county  ;  and  for  that  purpose 
Beer  takes  the  place  of  a  justice  of  the  peace.  In  every  other  case, 
«ution  may  be  issued  to  collect  the  costs  awarded  thereby,  as  if  the 
rder  was  a  judgment  rendered  in  the  court,  of  which  the  judge  or 
'  is  the  presiding  officer. 

251  [ant'd  1882.]  Where  the  final  order  is  in  favor  of  the  peti- 
}  the  judge  or  justice  must  thereupon  issue  a  warrant,  uuder  his  hand, 
^  to  the  sheriff  of  the  county  or  to  any  constable  or  marshal  of  the 
'  which  the  property  or  a  portion  thereof  is  situated,  or  if  it  is  not 
^  in  a  city,  to  any  constable  of  any  town  in  the  county,  describing 
^perty  and  commanding  the  officer  to  remove  all  persons  therefrom  ; 
^.except  where  the  case  is  within  section  two  thousand  two  hundred 
urty-geveu  of  this  act,  to  put  the  petitioner  into  the  tuU  ^o§>^fe^?^^\N. 
i. 

962,  The  offjver,  to  whom  the  wfirrant  is  directed  and  deWNev^d.^Tox^'^X. 
it,  itccording  to  the  command  thereof,  between  t\\e  Vvout%  ol  ^mwcX*'^ 
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to  the  ilUtrlut  court  of  xn  Mljuuiiiiit  distrivl ;  if  in  ihc  cH.v  ft  Bronltlyii,  U 
&  jioii™  justice  of  ihnt  t'ity  ;  if  in  [lit  eiiy  of  AIInidv-,  or  ibu  i-U*  ci(  Tnvi 
(oajualicenf  [lie  jiiBtioe'itLvurt  of  UiHl  uicy;  iniilbecit;  uf  Viiukcrt.  lo 
the  vitv  Judge  of  (bat  uit;  {  if  iu  tha  alien  itt  Uovlicsler  w  Sullala,  W  • 
iaiJfpe  of  Uie  miuuvipal  onurt  at  Lbut  uity.  Wiiure  tlie  )iniperr>'  it  EiiiuWd 
ia  uri  iucor(ivrB(«il  vtllnge,  thv  bounditrKta  o(  wfaiuh  eiu brave  portiuiw  of  im 
w  tnure  towns,  upplicvtuiii  may  l>a  uiniie  tu  a  jaatiua  of  llie  (mblv  uI  vUw 
lawn,  wha  keep*  nn  office  in  the  EJlUge. 

g  3235.  The  ■pplkalion  initv  be  nindf  by  (he  iindkin]  or  )ess*r  at  ■)■ 
ilemiaed  prcnilma ;  ihe  pnrchuKr  u|iuii  (he  eieeiitiun  or  fondwure  uiki 
tlie  pemnii  fctvibl^  put  out  or  kppt  uit ;  tlic  perma  wii^  lahiirn.  lut  owim, 
ihe  Bgreenienl  wua  iiiH'Ie,  or  Ilie  nwnrr  of  the  property  oci'upieil  under  «■ 
BgreempTit,  lii  «!ii11i*Me  Ihe  property  upon  slnrSR,  or  («r  ■  share  of  III* 
erops :  or  lire  person  tawfoHy  oiititleil  to  fhs  poaneBniiio  «f  the  ("ropw^ 
intruded  into  or  iiquiitteil  u|nii,  at  tlie  rase  rt'quirra ;  or  by  the  lipd  nf- 
menuiave,  aRtnt,  or  iiBHiKiiee  nf  the-  limUlnrd,  purchiiaei',  or  other  peOM, 
so  entitled  to  apply.  The  spfdmuit  mun  presant  to  the  judge  or  JiMHl;  ■ 
wrillen  pMJtioit,  verlfted  in  like  nmaner  ■■  a  verified  uaniplalni  in  ati  aelM 
broaght  in  Ihesuprettie  voilrt;  di'sei'jbing  tlia  pretniaea  of  obii-h  tbepiaK*- 
■luii  is  <4iiitned,  nnU  the  Intei'ssl  thereiit  of  the  petiiiniMr,  or  Ihe  [inrMi 
whuin  lie  repi-ceiiis ;  Hutiiig  the  fuetx,  whieli,  ocuordiiig  W  (lie  pmtiaM 
of  ihu  title,  BUihotiza  the  ap|ilruHiiuii  by  the  petitioner,  and  tlie  rmord''' 
the  peraun  in  puaaemlon ;  imiiiui|;,  or  otliei-wict!  InicUij^til;  ii«»tgiHi(iiig  lt( 
ptM^on  or  persons  Hgiiinst  whom  the  cpeeiiil  piitoeedinic  i»  fnelilnl«d,s)4>' 
th«re  are  t»o  or  more  euth  persons  and  «oiiie  n™  uititorlBnaDta  or  talpt 
a|iecifyi>i);  who  are  prlniijuils  iir  teminio,  nnii  who  atv  nnderbumntt  ff 
lUKigns;  uid  (imjing  lor  a  hnni  order  to  mmuve  liim  or  tltnn  aci-onlia(l!i 
g333fi.  Where  (he  perenn  to  be  Tcmo>'«d  iu  n  tenant  nt  wW,  r 
at  viiffenini'e,  the  i>elllion  man  stnte  tlie  faeM,  tihowing  that  ifao  Uwitg 
line  been  Termlniiled,  by  giving  ixitit'e,  ns  required  by  iiiw.  Whtwil* 
■ppliuslinn  is  muda  iit  a  caMr  specJSed  (n  section  iiXi  ill  Ms  Kt,*^ 
petition  must  Bliile  lliat  s  nutJL'c,  in  hehutl  ul  liie  nppliijiitil,  reqnirini'' 
persom  ocenpyiog  tite  property  lo  <faii  liie  asnie,  by  n  d«y  thcreiD  •|>»i«W 
has  been  either  served  pernunally  upon  the  peiaon  ur  persone  lo  be  niiwwt 
□r  Nlliied  uonaplcuoitsly  upon  lite  pnqwily,  ut  least  ten  days  befoni  it* 
dsy  speeilied  therein. 

§  2237,  An  nvner  or  tennnt  of  rent  property,  in  the  immediate  nelgM^ 

hooii  of  uthtr  demised  i^sl  property,  whii'h  is  used  or  oei-'Upled  sa  h  b■*4^ 

house,  or  liuuse  of  >ia!iii;nnlion  for  Ipwd  persona,  may  aerre  perwniilly  i^ 

the  owner  or  landlord  of  tbe  premieen,  to  used  or  octvpied,  or  npuB  M 

iigent,  a  written  ncxlee.  reqiiring  tlie  owner  or  hnidlon]  to  make  an  ifft» 

tlim  for  the  rereoral  of  the  peiwio  «o  using  or  oocn|i*ing  tlie  same.    It  lit 

owiu^r  or  landlord,  or  his  ngnm,  does  not  make  sueh  an  applicalion,  ■il'ik 

flye  days  thereafter  ;   ur,  halving  iiinde  ii,  does  not  in  goixl  faith  ddigM^ 

prosceule  it ;  the  pei-son  girmg   the  ncuioe  may  make  nueh  an   ap|ihi!il«* 

Stating  in  hia  petition,  the  tacts  so  entitling  bun   to  iikake  it.     SoctM 

applli^tion  lias  tlie  esme  effect,  except  a«  otherwise  expivaaly  prescnW* 

ibis  title,  as  if  Uie  applieaiit  was  Ihe  landhind  or  lessor  of  Ibe  pramiH*. 

%  223B.  Ttte  judge  or  jnstioe,  to  whom  a  petition  ia  presented,  u  t* 

ribed  in  either  of  the  foregoing  secliona  of  this  title,  must  tliereU|ii»  !•• 

prerept,  dii-ectrd  to  the  person  or  pernons  deaignnted  in  the  pelllM* 

11  po^iw^alon  of  (be  property,  end  requiring  him  or  them  forthwilk* 

i  from  the   properly,  describing  it,  or  to  #!iuw  caUfW,  lielere  hill." 

and  plaue  sjietifled  in  the  piiitpt,  whj'  ptBtseseion  of  liie  pnn"!* 

aot  be  delirered  to  the  petitioner,  or,  iu  thOiCaae  aiucified  ia  iteM 
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•»!  aft  the  tune  when  tl»e  warraut  is  issued ;  the  lessee,  his  executor, 
sirator,  or  assignee,  luaj,  at  any  tiiDf;  within  oue  year  after  the  execti- 
f  the  warrant,  pay  or  tender  to  tlie  i^'titioner,  his  heir,  e^ec^utor 
Btrator,  or  assignee,  or  if,  within  five  ii^ys  before  the  expiration  of 
iir,  be  cannot,  with  reaaouable  diligence,  he  found  within  the  city  or 
(Therein  the  property,  or  a  portion  thereof,  is  situated,  then  to  tlio 
)r  justice  who  issued  the  warrant,  or  his  succeswr  in  o(hcc,  all  rent 
ar  at  the  time  of  the  payment  or  tender,  with  interest  thereupon,  and 
its  and  chains  incurred  by  the  ))ctitioner.  Thereupon  the  person, 
;  the  payment  or  tender,  shall  be  entitled  to  the  possession  of  the 
d  premises,  under  the  lease,  and  may  hold  and  enjoy  the  same, 
Dj^  to  tlie  terms  of  tlie  original  demise,  except  as  otherwise  prescribed 
next  section  but  one. 

167.  In  a  case  specifie<l  in  the  last  section,  a  judgment  creditor  of 
jee,  whose  judgment  was  docketeti  in  the  county,  before  the  precept 
tued,  or  a  mortgagee  of  the  lease,  whose  mortgage  was  tlnly  ie<'ordt'<l, 
county,  before  the  precept  was  issued,  may,  at  any  time  before  the 
ion  of  one  year  after  the  execution  of  the  warrant,  unless  a  I'edemp- 
8  been  made  as  prescribed  in  the  last  section,  file  with  the  judge  or 
who  issued  the  warrant,  or  with  his  successor  in  office,  a  notice, 
ing  his  interest  and  the  sum  due  to  him  ;  describing  the  premibcs  ; 
ting  that  it  is  his  intention  to  rttdeem,  as  prescribt.Hl  in  this  section, 
lemption  is  not  made  by  the  lessee,  his  executor,  administrator,  or 
e,  within  a  year  after  the  execution  of  the  warrant,  the  person  so 
notice,  or,  if  two  <>r  more  persons  have  filed  such  notices,  the  one 
»lds  the  first  lien,  may,  at  any  time  before  two  o'clock  of  the  day, 
uoday  or  a  public  holiday,  next  succeeding  the  last  day  of  the  year, 
for  his  own  benefit,  in  like  manner  as  the  lessee,  his  executor,  admin- 
,  or  assignee  might  have  so  redeemed.  Where  two  or  more  judg- 
reuilors  or  mortgagees  have  file<l  such  notices,  the  holder  of  the 
lieu  may  so  redeem,  at  any  time  before  two  o'clock  of  the  day,  not  a 
or  a  public  holiday,  next  succeeding  that  in  which  the  holder  of  the 
a  might  have  redeemed  ;  and  the  holder  of  the  third  and  each  sub- 
lien,  may  redeem,  in  like  manner,  at  any  time  before  two  o'clock 
lay,  not  a  Sunday  or  a  pubUc  holiday,  next  succeeding  that  in  which 
ecessor  might  have  redeemed.  Hut  n  second  or  subsequent  redemp- 
not  valid,  unless  the  person  i*edeemicg  pays  or  tenders  to  each  of 
decessors  who  has  redeenied,  the  sum  paid  by  him  to  redeem,  and 
e  sum  due  upon  his  judgment  or  mortgage  ;  or  deposits  those  sums 
e  judge  or  justice,  for  the  benefit  of  his  predecessor  or  predecessors. 

58.  Where  a  redemption  is  made,  as  prescribed  in  either  of  the  la?t 
tions,  the  rights  of  the  person  redeeming  are  subject  to  a  lease,  if 
eculed  by  the  petitioner,  since  the  warrant  was  issued,  so  far  that 
f  lessee,  his  assigns,  undertenants,  or  other  representatives,  may, 
omplying  with  the  terms  of  the  leas^,  hold  the  premises  so  leased 
ifelve  o'clock,  noon,  of  the  first  day  of  May,  next  succee<ling  the 
tk)n.  And,  in  all  other  restpects,  the  i:)erson  so  redeeming,  his  assigns 
>resentatives,  succeed  to  all  the  rights  and  liabilities  of  the  petitioner, 
•ucb  a  lease. 

169,  The  person  redeeming,  as  prescribed  in   t\\c  Aaftl  V\\vee  ?sC*iV\w\^^ 
>frner  of  the  property  so  redeemed,  may  present  to  t\\e  V^*^o^'  ^"^^  '^^^^" 
*  issued  the  wrtrrnntf  or  to  his  suirt;e?sor   in    office,  a   vviUUo\\, '^^^^'S 
etting  forth  the  facts  of  the  redemi)tion,  and  \>tii>"uas  ^oy  vvw  vixc\e.^^ 


g  2242.  Wbere  ihe  case  i^  within  sBcIron  mo  Ihoiiann't  [wo  hundred  m 
tliiru-ai>veu  of  this  oe\  the  pn>ccpt  must  he  directed  to  uii>[  aurvei)  npa 
Ihe  owuer  DP  Irtiidlnni,  OP  hJB  HgBut,  niid  iil™  upon  Ihe  teniint  nr  octupin 
of  ihe  prupRrtj^.  Kithor  or  hiith  oF  tliem  mnv,  upon  the  roliiru  ilnj,  appei 
and  ahiiw  vuiisc  why  [he  [eiurnt  or  ocoupnnt  should  nut  be  reniored  frod 
the  ppiiperl.v. 

y  2243.  At  the  time  when  the  prei'Cpt  is  retumnlile,  the  petitioncp  iiin»^ 
unfesa  tlie  adverse  pari;  nppenrs,  muka  due  pniof  of  the  Hcrvlu«  tlMiwri 
ahuniiig  the  time,  und  the  plHce  and  ninnuur  or  service;  and.  unleM  ser 
vfee  was  made  pertonally  upon  tlie  ndverHe  paity,  or  b)' uflixing  n  i-opral 
the  prectipl,  the  iiamu  of  the  person  to  whom  ;i  copy  of  the  preccpl  mJ 
delivered,  if  his  [laine  can  be  nwerlaiaed  Bi[li  i-eK3ou«ble  diligence.  Wiiera 
servke  is  made  bj  xheriff,  cunstubla  or  luursbtil,  it  iiiiiy  be  proved  bj  tu) 
vertificute,  stating  the  Tucts, 


i!  New  York,  [he  porxon  in  wlioiii  it  is  direviediM 
Ilia  taodlopd  OP  Hny  person  in  poSsesaioD  or  cliiiminx  posBeasJon  of  the  jMn- 
ises,  OP  a  part  tliereuf.  mn;  iile,  with  (be  judge  ur  justiec  who  i»u?d  tkt 
precept,  or  witb  the  clerk  of  tliu  court,  n  wriT[en  nnswpr,  TeriBed  io  SU 
maimer  as  o  verified  niiswer  in  iin  actinn  hi  the  suppeme  court,  denyiid 
geoerailr,  the  allegations,  or  speeiflctilly  any  Dintertnl  aliignlion  at  \ba  pMk 

g  2246.  Where  ibo  nppliontion  is  founded  upon  an  allegniion  of  foniUi, 
rnitey  or  forcible  holding  out,  tbe  petitioner  uiuat  allege  and  proie  tliit  il| 
was  peaceably  In  aelual  pussep^ioii  of  the  property,  at  the  time  of  x  tm^lk 
entry,  or  in  constructive  posseasioD,  at  the  time  of  a  forcible  holding  iMl 
and  Ihe  adrerse  piirty  muel  either  deny  the  forcible  entry,  or  the  rorrll 
lioldlng  out,  or  allege,  in  his  deruiicc,  tliat  Ue,  or  his  anucstoi',  or  tho»  «b> 
iutereat  he  clRinia,  had  been  iu  quiet  poasvastuu  of  the  proprrlr,  fur  lb 
years  together  neil  before  the  uDeged  forcible  entry  or  detainer;  ind  tii 
his  inrereat  ia  not  ended  or  determined,  a[  the  [inic  of  tlie  trial.  ^ 

§2240.  Ina  district  court  of  the  ctly  of  Kew  York,  at  ibe  Matt 
joining  issoB,  tbe  jnatice  silting  in  the  came  may,  in  liia  cli«i-r(T[loB.  "P* 
motion  of  either  party,  or.  it  in.  jiisiii^e  in  pi'eseiil,  lli«  clerk  tnnv,  bul 
sent  of  both  parlies,  make  iiii  "nicr  irnnsferilug  the  cauao  for  aui.it 
diatiiet  court  of  an  ndjoiniii);  JiMrii-t.  which  thereupon  has  tliessBMid 
diction  and  power,  at  its  own  court  bouse,  aa  if  the  property  waariiMl 
witliiii  its  district. 

%  2247.  [a'nW  IBSl    k  1S83.]     The  insiies  joined   by  the  petition  U 
answer  must  be  tried  by  tlie  judge  or  justice,  unless  eiihep  \ai  i>  m  >uijn 
proceedinfts  shall  at  the  time  designated  iu  sueL  prcivpl  fur  -'      . ' 
doDiand  a  jury,  and  st  tl>e  time  of  sui.-h  demand  pay  to  sii<  li  ,.. 
tbe  neceeaary  cosli)   and  expenses  of  oblslning  aiu'h  jur^ 
demanded  and  euch  eosta  and  expenses  be  paid  tbe  i>ldi.;i'   ' 
whom  such  petition  shall  be  filed  ahall  nominate  twelve  i<  i 
qnalified  [o  serve  as  jurora  in  courts  of  i-econl,  aad  shall   i~- 
directed  to  the  sheri^  or  one  of  the  con^tablea  of  llie  conri 
stable  or  marshal  of  Ibe  city  or  town,  oomnunding;  him  li>  ^i. 
ton  so  nomiinited  to  appear   before  anch  judge  or  jUKtiti'  ,i< 
place  i\a  be  ahull  thei-ein  appoint,  unt  uioi'e  than  tbree  duia  tioik  iii>  "rm 
thei'eot'.  for  tbe  purpose  of  trjintc  the  said  mnitera  in  diftutviuv.    ^^^I 
'  Ihe  peraons  so  summon.'d  fliull  be  drawn  in  like  roiiimer  as  jiiitoi  in  jw'''*l 
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of  the  poMeMion  to  the  petitioner,  the  issuing  or  execution  of  the 
thereupon,  oinnot  be  staved  or  8uspeiided  by  anj  court  or  judge, 
n  one  of  the  following  methods  : 

'  an  order  made,  or  an  undertaking  filed,  upon  un  uppeul,  in  a  case 
•he  manner  specially  prescribed  for  that  purpo!>e  in  thi^  title. 
'  an  injunction  order,  grunted  in  nn  action  against  tlie  petitioner. 
I  injunction  shall  not  be  granted  before  the  final  oi-dor  in  the  special 
ing,  except  in  u  ca»e  where  an  injunction  would  be  granted  to  stay 
«edings,  in  an  action  of  ejectment,  brought  by  the  petitioner,  and 
e  like  terms ;  or  after  the  final  order,  except  in  u  case  where  an 
on  would  be  granted  to  stay  the  execution  of  tho  final  judgment  in 
action,  and  upon  the  like  terms. 

TITLE   III. 
ings  to  punish  a  cmitempt  of  courf,  other  tfian  a  criminai  contempt. 


!a»es  to  which  this  title  applies. 

^bcn  pnnirthmenr  may  l)e  enm- 
mary. 

Vheo.  warrant  to  commit  may 
issue  without  notice. 

itder  to  show  cause  or  warrant 
to  attach  offender. 

(Olice  to  dolinqnent  officer  to 
show  cause. 

irder  or  warrant ;  when  trranted 
OBt  of  court. 

1.;   when  contempt  was  com- 
mitted lK*fore  a  referee. 

afeet  of  order  to  show  cause, 
and  of  warrant. 

'opy  affidavit,  etc.,  to  be  served 
with  warrant. 

adornment  upon  warrant. 

Warrant ;  how  executed. 

rndertaking    to    procure     dis- 
charge. 

(^hfeo  habeas  corpos  may  issue. 


%  2379.  Sheriff  to  file  undertaking  with 
return. 
2280.  InUTrozatories  and  proofs. 
2;;2dl.  Wlion  and  how  accused  to  be 
pun  if  lied. 
Id.;  upon  return  of  habeas  cor- 
pus. 
Id. ;  upon  return  of  order  to  show 
cautie. 
^84.  Amount  of  fine. 

Leni^th  of  imprisonment. 
Wht'n  court  may  release  offen- 
der. 
Offiiuder  liable  to  indictment. 
Pro'.eedina;8  wlieu  accused  doea 

not  appt'ur. 
Underinking  ;  when  prosecuted 

by  per."*on  ngjjrieved. 
Id.;  l)y  attorney -gi-neral,  etc. 
ShorifC  liable  for  taking  inauf* 
fleicnt  Kurctlejfi. 
2ii92.  Pnnif>hmenc  of  misconduct  at 
circuit. 


2382. 
2288. 


2:^8-1. 
22H0. 

2287. 
2288. 

2289. 

2290. 
2£91. 


56.  In  a  case  specified  in  section  fourteen  of  this  net,  or  in  any 
se  where  it  is  specially  prescribed  by  law,  that  a  court  of  record,  or 
thereof,  or  a  referee  appointed  by  the  court,  has  power  to  punish, 
md  imprisonment,  or  eithei*,  or  generally  ns  a  contempt,  a  neglect 
tion  of  duty,  or  other  misconduct ;  and  a  right  or  remedy  of  a  party 
1  action  or  special  proceeding  pending  in  the  court,  or  before  the 
r  the  referee,  may  be  defeated,  impaired,  impeded,  or  prejudiced 
the  offence  must  be  punished  as  prescribed  in  this  title. 

)7.  Where  the  offence  is  committed  in  the  immediate  view  and 
i  of  the  court,  or  of  the  judge  or  referee,  upon  a  trial  or  hearing, 
»e  punished  summarily.  For  that  purpose,  an  order  must  be  made 
court,  judge,  or  referee,  stating  the  facts  which  constitute  the 
and  bring  the  case  within  the  provisions  of  this  section,  and  plainly 
hfically  prescribing  the  punishment  to  be  inflicted  therefor. 

58.  Where  the  offence  consists  of  a  neglect  or  ref\i&vi\  Vo  cX^e^  ^xv 
the  coor*,  requiring  the  payment  of  costs,  or  of  a  specx^c^  ^vc«n.  ^^ 
md  the  court  in  sntifified,  by  proof,    by  af(\(\ivv\t,   VWt   \\  \ie\%QwA 
hereof  has  been  ma  do,  nnd  tbiit  payment  tbeveof  \v<\a  beew  \:e'l>3^^^^ 
ed;  it  may  issue,  without  notice,  a"^ warrant  to  comtnVt  Oa^  o«L«viC^«' 
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to  prison,  until  the  costs  or  other  sum  of  money,  and  the  costs  and  ei 
of  the  proceeding,  are  puid,  or  until  he  is  discharged  according  to  Uv. 

g  2269.  The  court  or  judge,  authorized  to  punish  for  the  offenoei 
in  its  or  his  discretion,  where  the  case  is  one  of  those  specified  in  eithiN . 
the  hist  two  sections,  and,  in  every  other  case,  must,  upon  being  sut 
by  affidavit,  of  the  commission  of  the  offence,  either: 

1.  Make  an  ortler,  i-equiring  tlie  accused  to  show  cause  before  it.  or! 
at  a  time  and  place  therein  specified,  why  the  accused  should  not  be 
ished  for  the  alleged  offence;  or 

2.  Issue  a  warnint  of  attachment,  directed  to  the  sheriff  of  a  pai 
county,  or,  generally,  to  the  sheriflf  of  any  county  where  the  acciu*edmtj| 
found,  commanding  liim   to  arrest  ihe   accused,  and   bring  him  before 
court  or  judge,  either  forthwith,  or  at  a  time  and  place  therein  specified, 
answer  for  the  alleged  offence. 

^  2270.  Where  it  is  prescribed  by  law,  or  by  the  general  mlet  of  pno^ 
tic«,  that  a  notice  may  be  served  in  behalf  of  a  party,  upon  a  sheriff^ 
other  person,  requiring  him  to  return  a  mandate,  delivered  to  him,  or 0 
show  cause,  at  a  term  of  a  court,  why  he  should  not  be  punished,  or  why  IB 
attachment  should  not  be  issued  against  him,  for  a  contempt  of  thci'on^ 
the  party,  in  whose  behalf  ttic  notii-c  is  served,  may,  at  the  time  spedM 
therein,  file  with  the  clerk,  proof,  by  affidavit  or  other  written  evidoDce.dE| 
the  delivery  of  the  mandate  to  the  accused  ;  of  the  default  or  other  m^ 
upon  the  occurrence  of  which,  he  was  entitled  to  serve  the  notice;  ollMf!^ 
service  of  the  notice ;  and  of  the  failure  to  comply  therewith.  Theienpoi' 
the  proceedings  are  the  same,  as  where  an  order  to  show  cause  is  niade,fli 
it,  and  a  copy  of  the  affidavits  upon  which  it  is  granted,  are  served  opBi 
the  accused. 

§  2271.  Where  the  order  to  show  cause,  or  the  warrant,  is  retumabh 
before  the  couit,  it  may  be  made,  or  issued,  as  prescribed  in  the  last  m^.'tioi 
but  one,  by  any  judge  authorized  to  grant  an  ordti"  without  notice,  in  il 
action  pending  in  the  court;  and  it  must  be  made  returnable  at  a  teruftf 
the  court,  at  which  a  contested  motion  may  be  heard. 

^2272.  An  order  to  show  cau«*e  mav  be  made,  or  a  warrant  raaf  be 
issued,  as  prescribeii  in  section  two  thousand  two  hundred  and  sixtv-ninew 
this  act,  by  a  referee  appointed  by  the  court,  where  the  offence  is  conun'ited 
upon  the  trial  of  an  issue  referred  to  him,  or  consists  of  a  witness  s  noii- 
attendance,  or  refusal  to  be  sworn  or  to  testify,  before  him.  The  ordL-ror 
warrant  may,  m  the  discretion  of  the  referee  be  made  returnable  before 
him,  or  before  the  court.  V/here  it  is  made  returnable  before  the  n-feree, 
he  has  all  the  power  and  authority  of  the  court,  with  respect  to  the  motion 
or  special  proceeding,  instituted  thereby. 

^  2273.  An  order  to  show  cause  mav  be  made,  either  before  or  aftef  the 
final  judgment  in  the  action,  or  the  final  order  in  the  special  proceeding.  It 
is  equivalent  to  a  notice  of  motion  ;  and  the  subsequent  proceedi'igs  thei*- 
upon  arc  taken  in  the  action  or  special  proceeding,  as  uptm  a  motion  made 
therein.  A  warrant  of  attachment  is  a  mandate,  whereby  nn  originul  sp^ 
cial  proceeding  is  instituted  against  the  accuse<l,  in  behalf  of  the  ()eopie, 
upon  the  relation  of  the  complainant. 

^  2274.  A  copv  of   \\u^  wuvyauv,  v\\\v\  vA  \\\<>.  w'KvvVws'w  u\k)u  which  it  ii 
hsiird,  /ijiist   be    served  upon  vUo,   ACcwsvivV,  wWw  Va  x*  wct*>svvv\\w  sxmi 
thomif, 
§•3276.   Where  a  warrant  ot  aU»c\>v«*^^^«  ■»*^«^^'^*'=»'^^^-^^ 


lay,  in   i;*  o:        -    :  ■^■-"•ti.  ».:      ■...   •-•-•..■••       .. -»  i  -      * 

liicii  iric  a-. -.-r-  i:. -■.■•.    k.i     ..  ..*       ...  .      - 

}.  If  an  in-:- •*'*-=■■-- '.       -   "■  "  ■  ■•  :     .-    ■    ~  ■■•-    "    • 

t  .-ftrclw'i  :  «.•:  ;"  -'  -.  *-:     :».«.■■—..•-.      .-...-  .-      .  ..-  ■ 

eii,  a»  pnr>'.-:  i  <^'.   ii   ".-«■  --i:    »-•••;       .■--»-    f    .     -     .. .  •  i.  ^ 

further  oi >r."..   -   -.f    "  j?    ".».  "    .  i-.--      .      -  -  —  .     •-   •           ^ 

or  any   mi-*-*    .*.*-r-  '  -r    ^■    .— .    «     •     -■           —  .    •    ., 

J  ctiurt.  ji;:j-r.         >.  r---^.             .•:       -    .    -    :■    t- .  ■ .    . — 

■  nnt  |).-«.i  . .  -.'  £    ..  -     -  •-   _  ■-       •  '.'.••    fc  i  -     ..         _  — .       r- 
ist  prud  i'.-e -    :.   ■•■...     ■      ■■       •.•'._- •     -" 

.'S  aijle    lO     •Tl'ir  -  I         .     r     •     -      .      » — .                                   .   ■■  I  1  •         • 

i  |iri'"Mii.  •:"  •  :r.^""  r*r    -r-'.".                                  •■■-.-       _-     i      .- 
sarv  so  lij  li- ■.;-.•-.■=*:.  -r- ■-■■:      ■>■-■.      -    - - 

L'Xeciiriii;:    ;■.:.!     ..t'J-.        t-"*.  --■- 

■  tit  the  «  iri-j  ■.:.     ".  -'  ^r  t\     r  ■     ■.  -    ••--     -  ■    - 
iii"j'j!=eii.t:.:,  »-■-  :*      -.=.    -■.-  -.•-'  —    ■        -    -f- 

r.  ai  liie  t:!:.e  "*-."..   .-;    _-  :      -r  v  ^  ..-'■•...-      ■ 

tliLMi  :iiii  t..-:r     /  --  :   r  -  'r  ■     .    :-..-,     _■  ■-   -•   - 

se   re4"4i;:rv?.        7..*    =*  •^-     ".*  .^    "-    .    i  •  »■--._-.- 

ig.  niu?:,  i:"  '.I.'.-  ?;,•:•  f  -    :-•.>  -r-   tLi"-     -    .    .-■ 

;t«;i;t.  tt.e  per--::.^  '.5t'<-i   _•   i--^.t-.    ■.■..-•       .-  •     •     -  '■ 

ii^lanctf?. 

.  [t  the  accused  i-  "::.  ::-*<.--•'•:'  '.:  i  •-^•T  ■        •  •    f.  ■-.' 

ku  exe4.'uii(j!i  aiTaiJi-:  :•.-  :*ri->'i     r  •.  •  •  •  .^  .■  .  ■            -.  :   •  .    • 

tempt  or  iijL-o-»r.i;'.-t. '.-r  a    .-"y^--.:!  t' "    .'.    «  ..  _.           ".:-    , 

t  uitjch.'ii^iit  c.i;.r.i,-i  rjit  .r-*-.--    ii -...s:     ..--    •  ..    .  .•.     .     •: 

him   to   hriLg  I'li*:  a.  .■-•*rJ   v  '     -    .-^  -     i  .-    -.      -   -    -  "T  •    - 

'iiic    <.ilfc'.»rr    tO  «-.»;..    :..-    "■'•..••■  •    .    - 

must,  t'XLff.t  ill  n  Ci-f  Ts   r'T  *.-••■..■  -  .     ,-    I      .  .-r 

ot   tittacLnie:.!  »":.«j   f>;   '^i-;-:'.-;    ,  '■ «■     .■.:-::.■■    r 

I  detain  him  at  th»i  pi^.«-  w-.^-r-  : ..-   :  '.-.   7.::.  j  .:.:..  :;  ■   :_■. 

•  ot  the  court. 

K  The  .-hcriff  or  other  odier  rr; :-:   l.v   ■   -r    .-  .-•■-iii.j.  ::    .-.:... 
lji:n,  with  the  retu:u  10  i:*--  **arra:/.  ■.:   -..:  ..;  ..^  ,..i.  .  ^  :  --. 

>.  When  the  accuK-i  i-  p«>.i;  - :.  • ;  ':''•:■•.:  -.\i--,:  -.  .-  •.  -.  ': 
cor|>u.s,  or  aprn^ars  lij-on  the  r»-*',.r. '/.  1  »  :-,s:.:.  :'i-..  (.v;::!.  ju  :«••. 
,  niii>t,  unless  he  admit*  ih*.-  otT'/nv:  ■.■•■  irjt-:.  ..■..■ji»  .riTfi:«»i;.ii"i.f> 
,  Hifet'itNHi^  t tie  fart >  un<j  rir«.:i!i.->;:i!,..i.-s  i.t  t:.r  ■■rtvi.iv  ^.•i^.lli:^^i 
ni.  The  accu.<ed  mu.-t  ii.i.kf  wiitren  .ii,>R-i.r«s  'iiie.-eri.  nn  ii-r  otiii, 
■h  i-easoiiahle  tinie  si»  liie  eo'irr.  j  i-j^i*.  ur  r^-fHrf**  .•tj.uW'.  iheu'l'tM-; 
pailx  may  piot.iuee  atiiilavita,  -^r  o'.lior  piooi"?.  c.-niiadiciin!:  or 
iiijr  siny  aiwuer.  Upon  the  eniiriiial  auiij-ivjis.  the  an>wiM"s.  :in»i 
t  pio<jls,  the  court,  jn-j^*-.  or  n.-leier  iirj?i  Jeunmhie,  whether  the  "1 

IS  cunmiitted  ihu  otfcncc  viiur^c-i.  ' 

If  ft  is  dctormined  timt  the  sitvused  ha?   eomm\UvH\  v\\o  v^^vA\v<^ 
w/.f-''^'/   •••'••'■   ^••'/<"/.iN'./    fo,   <,:•    :ioivl:il\v    iViA,   vV<0'A\,  Xwvv^^'' 
ejudice  the  rights  or  remedies  ot  a  p:irlv  to  au  a*:vvou  ov  n^-cxv^ 


•i 


4 1 6  COXTEMPTS.  §§  2283"a2tt 


\ 


pHKCc'dii)^,  brought  in  the  court,  or  l>efore  the  judge  or  referee:  tfaecoort|  I 
jiiil^ri*.  <»r  lofen'C  must  in. ike  n  final  order  accordingly,  and  directing  that  be  ; 
hi*  |iutiishe(l  hy  tine  or  imi)n£»oument,  or  both,  as  the  nature  of  theCMt- 
^equin•^«.     A  ^varrantof  commitment  must  issue  acccordingly. 

§  2282.  Where  the  accused  \»  brought  up  by  virtue  of  a  writ  of  liabm  ^ 
co>'pus,  he  must,  after  the  final  order  is  made,  be  remanded  to  thectUto4f  ; 
of  the  shcrifiF,  or  other  officer,  to  whom  the  writ  was  directed.  If  the  fiui  .' 
order  directs  that  he  be  punished  liy  imprisonment,  or  committed  until  thti 
payment  of  a  sum  of  money,  he  must  be  so  imprisoned  or  committed,  upw  i 
his  (iischargc  from  custody  under  the  mandate,  by  virtue  of  which  he  ii  ^ 
hold  by  the  siieritF,  or  other  officer.  j 

§  2283.  Cpon  the  return  of  an  order  to  show  cause,  the  questiooB  wMeh  | 
arise  inast  l)e  determined,  as  upon  any  other  motion  ;  and,  if  the  detemi- 1 
nation  is  to  the  effect  specified  in  the  last  section  but  one,  the  order  there-  ] 
u|Hm  must  be  to  the  same  efifect  as  the  final  order  therein  prescribed.  Upoi  i 
a  certified  copy  of  the  order  so  made,  the  offender  may  be  committed,  vith- 
out  further  process. 

§  2284.  If  an  actual  loss  or  injur}'  has  been  produced  to  a  party  to  n 
action  or  special  proceeding,  by  reason  of  the  misconduct  proved  HgninsttlH 
offender,  and  the  case  is  not  one  where  it  is  specially  prescribed  by  lav, 
tiiat  an  action  may  be  maintained  to  recover  damages,  for  the  loss  or  injury, 
a  tine,  suflicient  to  indemnify  the  aggrieved  party,  must  be  ini{X)sed  upon  the 
offender,  and  collected,  and  paid  over  to  the  aggrieved  party,  aoder 
the  direction  of  the  court.  The  payment  and  acceptance  of  such  n  Am 
constitute  a  bar  to  an  action  by  the  jiggrieved  party,  to  recover  damages  for 
tlie  loss  or  injury.  Where  it  is  not  shown  that  such  an  actual  loss  or  injoiy 
has  l>een  [)roducc(],  a  line  must  be  imfKtscd,  not  exceeding  the  amouni  rf 
the  coniplainant's  costs  and  expenses,  and  two  hundred  and  fifty  dollars  ii 
addition  thereto,  and  must  be  collected  and  paid,  in  hke  manner.  A  corpo- 
ration may  be  fined  as  prescribed  in  this  section. 

i^  2285.  Where  the  misconduct  proved  consists  of  an  omission  to  perfona 
an  act  or  duty,  which  it  is  yet  in  the  power  of  the  oEFender  to  perform,  he 
shall  be  imprisoned  only  until  he  has  performed  it,  and  paid  the  fine 
imposed.  Ill  such  a  case,  the  order,  and  the  warmnt  of  commitment,  if  one 
is  issued,  must  specify  the  act  or  duty  to  l)e  performed,  and  the  sum  to  be 
paid.  In  eveiy  other  case,  where  special  provi.sion  is  not  otherwise  made 
i)y  law,  the  otfender  may  be  iniprisimed  for  a  reasonable  lime,  not  exceed- 
in«<:  >>ix  months,  and  until  the  fine,  if  any,  is  paid  ;  and  the  order,  aud  the 
warrant  of  commitment,  it  any,  must  specify  the  amount  of  the  tine,  and 
tlie  duratii)u  ot  the  imprisonment. 

^2286.  Where  an  ofTeiuler,  imprisoned  as  prescribe*!  in  this  title.  i« 
uuabio  to  endure  the  iiiiprisoniiient,  or  to  pay  the  sum,  or  perform  the  act 
or  duty,  reqiiired  to  he  paid  or  performed,  in  order  to  entitle  Inni  to  be 
released,  the  eouit,  judije,  or  refei"ee,  or,  where  the  comminnent  was  made 
as  prescribed  in  MH'tioii  two  thi>usand  four  hundred  and  tiftv-soven  of  thb) 
ait,  tiie  couit.  out  t>f  whiih  the  execution  was  issued,  may,  in  its  or  u» 
disiMction.  and  upon  such  terms  as  justice  i-equires,  make  an  order  diiwting 
him  10  he  discharijed  fuv.n  t'.ie  imprisonmnent. 

v^  2237.    A    \HM>tm.  \  u\\\>\\ov\  Af  \v:v»*v:x\WW\\  v\\\*  title,  may.  notwith* 
f.ikc  into  coiKiJcnaiou  vUo  vvon\o>^^  v^^^^*^^«^^^^* 
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§  2288.  Where  a  persoi),  arrested  bv  virtue  of  a  warrant  of  attachment, 
8  given  an  undertaking  for  his  Npixiiiranee,  as  prescribed  in  this  title,  and 
ils  to  appear,  on  the  i-eturn  dayul'  tiie  warrant,  the  court  may  either  issue 
other  wari*aut,  or  make  an  order,  directing  tlie  undertaking  to  be  prose- 
ted;  or  both. 

§  2289.  The  order,  directing  the  undertaking  to  be  prosecutefJ,  may,  in 
;  discretion  of  the  court,  direct  the  prosecution  thereof,  by  and  in  the 
me  of  any  party  aggrieved  by  the  misconduct  of  the  accused.  In  such  a 
«e,  the  plaintiff  may  recover  damages,  tc)  the  extent  of  the  loss  or  injury 
<tnined  by  him,  by  reason  of  the  misconduct,  together  with  the  costs  and 
penses  of  prosecuting  the  special  proceeding  n\  which  the  warraul  was 
Ded ;  not  exceeding  the  i>um  specified  in  tlie  undertaking. 

^  2290.  If  no  party  is  aggrieved  by  the  miscond'ict  of  the  accused,  the 
ler  must,  and,  in  any  ca>e  where  the  court  tliinks  proper  so  to  direct,  it 
y,  direct  the  prosecution  of  the  undertaking,  by  the  attorney -genera  I,  or 
the  district-attorney  of  the  county  in  which  it  was  given,  in  the  name  of 
I  people.  In  an  action,  brought  pursuant  to  tiie  onler,  the  pe<»ple  are 
jtled  to  recover  the  entire  sum,  specified  in  the  undertaking.  Out  of  the 
iiey  collected,  the  court,  which  directed  the  prosecution,  must  direct  tiiat 
t  person,  at  whose  instance  the  warrant  was  issued,  be  paid  such  a  sum 
It  thinks  proper,  to  satisfy  the  costs  and  expenses  incurred  by  him,  and  to 
npcnsate  him  for  any  loss  or  injury  sustained  by  him,  by  reason  of  the 
Ksonduct.  The  residue  of  the  money  must  by  paid  into  the  treasury  of 
8tate. 

§  2291.  After  the  return  of  an  execution,  issued  upon  a  judgment,  ren- 
ed  in  an  action  upon  the  undertaking,  an  action,  to  recover  the  anmunt 
the  judgment,  may  be  maintained  against  the  sheriff,  where  it  ap|>ear8 
t,  at  the  time  when  the  undertaking  was  given,  the  sureties  were  insulH- 
it,  and  the  sheriff  had  reasonable  grounds  to  doubt  their  suQiciency. 
;h  an  action  may  be  maintained  by  the  plaintiff,  in  whose  favor  the  judg- 
nt  was  recovered.  If  the  people  were  plaintiffs,  the  action  must  be 
flecnted  by  the  attorney-general  or  the  district-attorney  ;  and  any  money 
lected  therein  must  be  disposed  of,  as  prescribed  in  the  last  section. 

i  2292.  Where  a  misconduct,  which  is  punishable  by  fine  or  imprison- 
ut,  as  prescribed  in  this  title,  occurs  at  a  term  of  a  circuit  court,  or  with 
pect  to  a  mandate  returmible  at  a  term  of  that  court,  or  a  special  pro- 
dmg  pending  in  that  coMrt,  and  was  not  punished  at  that  term  of  the 
,'uit  court;  the  supreme  court  may  inquire  into  and  punish  the  miscon- 
Jt,  as  if  it  had  occurred  at  a  special  temi  of  the  supreme  court,  held  in 
same  county,  or  with  respect  to  a  mandate  returnable  at  such  a 
cial  term,  or  a  special'  proceeding  pending  in  the  supreme  court 

TITLE   IV. 
ProceedinffH  to  collect  a  fine. 

!88.  Clerk  to  make  echednle  of  fines  %  2297.  Return  thereof. 

imposed.  S'-WS.  Proceodines  if  fine  not  collected. 

!M.  Warrant  to  be  igeued  by  him.  a;i9n.  Who  to  be  incluflfd  in  schedule. 

!05.  Id.;  when  delinquent  resides  in  •  2:300.  Liubility  of  Hhenff. 

another  counly.  2301.  ApplicjJtion  of  this  title 

!96  JSxecution  of  warrant. 

j  2293.  Whero  a  £ne  has  been  imposed   by  a  court  ot  vecoT«\,  \\\>v>rc\  ^ 
td  or  ti'ini  juror,  or  upon  nny  officer  or  other  pevsou,  v<\v\\v>v\\.  v>vivc\^ 
npanied  with  nn  onit^r  for  the  I'm/iiediate  conuiVumeut  o^  X.\\c  vvix;^^^"^  ^^ 
utnil  the  Una  is  p:ud,  the  clerk  of   the  cov\rt,  \nmuHVu\Xe\N    vv'^^-^^'  ^^''^ 
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close  of  the  terra  at  which  the  fine  was  imposed,  must  prepare  a  schedoky  : 
contiiining,  in  Heparate  columns,  the  following  mallei's:  ' 

1.  The  name  of  each  person  fined. 

2.  His  place  i)f  residence,  where  it  appears,  frond  the  papers  on  fik  eti 
before  the  court,  to  be  within  the  count  v. 

S.  The  amount  of  the  fine  imposed  upon  him. 

4.  The  cause  for  which  the  tine  was  imposed. 

The  clerk  must  subjoin  to  the  schedule  a  certificate,  to  the  Effect,  that  b 
contains  a  true  abstract  of  the  orders  imposing  fines,  and  must  annex  it  to 
the  warrant  specified  in  the  next  section. 

§  2294.  The  clerk  must  immediately  issue  a  waiTant,  under  the  seal  of 
the  court,  directed  to  the  sheriff  of  the  county,  and  commanding  him  to 
collect  from  each  of  the  persons,  named  in  the  schedule  annexed  to  the  war* 
rant,  the  sum  therein  set  opposite  the  f)erson's  name ;  and  to  pay  over  (ba 
sum  collected,  to  the  treasurer  of  the  county.  The  warrant  is  the  procoa 
of  the  court,  by  which  the  fines  were  imposed. 

<$  2296.  If  a  delincpient  resides  in  another  county,  a  separate  wurrant, 
for  the  collection  of  the  tine  imposed  upon  him,  with  an  appropriate  sched- 
ule annexed  thereto,  must  be  issued,  in  like  manner,  to  the  siieriff  of  Ut 
county  where  he  resides. 

§  2296.  The  sheriff,  to  whom  a  warrant  is  issued,  must  collect  each  fine 
out  ol  the  personal  property  of  the  person  tincd,  as  prescribed  in  chapUf 
thirteenth  of  this  act,  for  the  collection,  by  levy  upon  and  sale  of  personal 
property,  of  an  execution  issued  out  of  a  court  of  record  ;  and  he  iseatiiled 
to  like  lees  thereupon.  If  suflRcieiit  personal  property  of  a  delinquent  caouot 
be  found  to  pay  the  fine  and  the  Jee:*,  tiie  sheriff  must  arrest  the  delinquent, 
and  detain  him  in  custody  until  he  pays  the  same,  as  upon  an  execution 
ai/ainst  the  person,  issued  in  an  action, out  of  the  supreme  court;  and  hcia 
entitled  to  like  fees  thereupon. 

^  2297.  The  sheriff  must  return  the  warrant,  with  his  proceedings  there- 
upon,  at  the  term  of  the  court;  or,  where  the  tine  was  imposed,  in  aoj 
county  except  New  York,  by  the  supreme  court,  the  circuit  court,  the  wun 
of  oyer  and  terminer,  or  the  court  of  sessions,  at  the  term  of  the  county 
court ;  held  next  after  tlie  expiration  of  sixty  days  from  the  receipt  thereof. 
If  he  fails  so  to  do,  the  district-attorney  must  take  the  same  procee<ling^ 
to  c*oinpel  a  return,  as  may  be  taken  by  a  judgment  creditoi-,  where  a  sheriff 
omits  to  i-eturn  an  execution,  issued  out  of  the  supreme  court. 

§  2293.  Where  it  ap[)ears,  by  the  return,  that  a  fine  remains  uncollected. 
ami  it  does  not  appear  I'hat  the  sheriff  has  the  delinquent  in  custoilv.  ilie 
district-attorney  must,  if  he  has  good  rea?»on  to  believe  that  the  sheriff 
miiiht,  with  due  diligence,  have  collected  the  tine,  or  arrested  and  dotaim-d 
tlu»  dcliiKjUcnt,  commence  an  action  aga'nst  the  sheriff,  in  the  name  of  ilie 
people.  OtluMwise  he  must  direct  the  clerk  to  issue  a  new  wairant, orto 
inctiule  the  tine  in  the  schedule  annexed  to  the  next  warrant,  to  l>e  issued 
by  him.  A  new  warrant  may,  from  time  to  time,  be  issu'.'d,  or  the  tine  may 
be  included  in  the  schedule  annexed  to  a  subsequent  warrant,  until  it  is  col- 
loctcd. 

i:?  2299,  Where  the  c\erk  \ssuo^  a  wAvvtvut^  as  prescribed  in  this  title,  he 
nmsr  inchula  in  the  scl\odu\e  t\\eYO\o  \\\\\wt.^v\,\\^^  vv^vk^^<^^  ^^viVv ^ssraou  irh« 
y/;is  hi  on  fined,  prior  to  the.  \<sv\u\\i  v\\cv<?o^.  \\\\v\  ^^Xxsi-aft  %v\^  \^xs«c«A'i«^ 
"'/i()//v  or  j)artiv  unpaid,  ;vvu\  noV  vo\m\UCv\ \>n  V\\<i  viv>vxv\.. 
i:^  2300.  Anuction  may  Uo  uv.mVW.\/uxX..W\l  o^  vV.  v-^V..^x. 
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to  whom  a  warrant  is  directed  and  delivered,  as  prescribed  in  this 
recover  damages  for  any  umi&>sion  of  duty  with  respect  to  tlie  same, 
e  where  a  judgment  creditor  might  maintnin  an  action  againnt  a 
to  whom  an  execution  issued  out  of  the  supreme  couit  is  directed 
vered.  In  Huch  an  action,  the  people  arc  entitled  to  recover  the 
mage?,  which  a  judgment  creditor  would  be  entitled  to  recover,  if 
I'  imposing  the  tine  was  >i  judgment  of  the  supreme  court. 

)1.  This  title  does  net  np()ly  to  a  case,  where  special  provision  for 
tction  of  a  fine  is  otherwise  mtide  by  law. 

TITLE  V. 
Proceedingtt  to  discover  the  death  of  a  tenant  for  life. 

etirion  for  prodaction  of  ten-       {  ;;S311.  Commi^ftion  to  lie  itisucd  if  lifo- 

ant  for  life.  lonuiit  is  withont  the  Btatc. 

ontcnts  of  |>elitioD.  2313.  Qencral  provisions  respecting 
ervice  of  petition  and  notice.  the  commi!<Hiou. 

root  edin<?8  upon   presentation  2318.  Petitioner  to  give  notice  of  its 

of  petition.  execution, 

ervice  of  order  ;  power?,  etc.,  2314.  Execntion  thereof. 

of  referee.  2315.  l*roc<?eVi1ng8  on  retam  of  com- 
iabeaf:  corpnfl.  niitfidon. 

Ajport  of  referee.  23)6.  Cot^ls. 

'If  mispul  of  petition  when  orde'  2317.  Property  ;  when  restored. 

complied  with,  2818.  Remedy  of  pcnion  evicted  for 
r^hen  life-tenant  deemed  dead,  profits,  etc. 

and  petitioner  let  into  pob-  2819.  Order  not  conclusive  in  eject- 

seseiou.  ment. 

32.  A  person  entitled  to  claim  real  property,  after  the  death  of 
who  has  a  prior  estate  tliercin,  may,  not  oftener  than  once  iA  each 
year,  apply  by  petition  to  the  sapreme  court,  at  a  special  term 
held  within  the  judicial  district,  wherein  the  property,  or  a  part 
is  situated,  for  an  order,  directing  the  production  of  the  tenant  for 
►rescribed  in  this  title,  by  a  peri?on,  named,  in  the  i>etit!on,  again.st 
1  action  of  ejectment  to  recover  the  real  property  can  be  maintained, 
nant  for  life  is  dead ;  or,  where  there  is  no  such  person,  by  the 
,  husband,  trustee,  or  other  pferson,  who  has,  or  is  entitled  to,  the 
of  the  person  of  the  tenant  for  life,  or  the  care  of  his  estate. 

13.  The  petition  must  be  in  writing,  and  verified  by  the  aflSdavit  of 
ioner,  to  the  effect,  that  the  matters  of  fact  therein  set  forth  are 
.  must  contain : 

lescription  of  the  real  property,  and  a  statement  of  the  petitioner's 
therein,  and  of  such  other  facts  as  show  thai  the  case  is  within  the 
is  of  the  hist  section. 

averment  that  the  petitioner  believes  that  the  person,  upon  whose 
prior  estate  depends,  is  dead,  together  wi^h  a  statement  of  the 
upon  which  the  petitioner's  belief  is  founded. 

'4.  A  copy  of  the  petition,  including  the  affidavit,  together  with 
'  the  time  and  place  at  which  the  petition  will  be  presented,  must 
nally  served,  at  least  fourteen  days  before  its  presentation,  upon 
m  required,  by  the  prayer  thereof,  to  produce  the  tenant  for  life. 

•5.  Upon  the  presentation  of  the  petition  and  attidaxM,  nn\v\\  ^xv^ 
•  affidavit,  of  service  of  a  copy  thereof  and   ot  U\e  woVwe.^M  ■am^- 
se  to  the  contrary  is  not  shown   by  the  adverse  ^artN^  \X\<i  vic>\\\\. 
?r  issue  a  commission,  as  prescribed   in  the  foWowmvi,  seeuow*.  v^^ 

or  mnke  au  order,  directing   the   adverse  n-.wtN,  v\t  vv  \X^\«^  '^^^^^ 
o  speciSed  befqre   the  conit^  ov  ^  v^^QVQ^    '         *       i\^^\^wvAe^,> 
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proiliice  the  person  n\ytn  trhiise  life  the  piior  estate  depends,  or,  in  defuik  J 
iheivol,  to  prove  that  he  is  hvinj;.  d 

§  2306.  Where  an  onh>r,  requiring  the  production  of  tlie  tenant  forliffly  J 
or  pi-dut'  tliat  111'  is  living,  is  made  as  prescribed  in  the  last  section,  acetti>^ 
iie(l  copy  tiicMcof  must  he  ^erved,  at  lc»ast  fourteen  days  before  the  riin^ 
tiierein  specihed,  u])on  the  |)ei'8on  i-eqaii*od  to  make  the  productiunor  proirfjj 
or  upon  his  attorney.     Upon  presentation  of  proof  of  service,  by  affidafil^^ 
the  court  or  tlie  referee,  nmst,  at  the  time  and  phicc  specified  in  the  order,  : 
or  at  the  time  and  phice  to  wiiieli  the  hearing  may  be  adjourned,  hear  thi^ 
allegations  and  proofs  of  the  parties,  resi)eeting  the  indentity  of  any  pefMi  ; 
puxJuced,  with  the  person  whose  death  is  in  question  ;  or,  if  the  latter  [»• 
son  is  not  produced,  resi)ecting  the  iea<oiiS  for  the  failure  to  produce  liinii ' 
and  whether  he  is  living.      Where  a  referee  is  appointed,  he  has  the  Min6 
powers,  and  is  entitled  to  the  same  compensation,  as  a  referee  appointed  for 
tlie  trial  ot  an  issue  in  an  action. 

ij  2307.  If  it  appears,  by  affidavit,  to  the  satisfaction  of  the  court,  tint 
the  person  recpiired  to  Imj  produee<l  is  imprisoned  within  the  State,  for  any 
cause,  except  upon  a  sentenw  for  a  felony,  or  is  kept  or  detained,  withii 
the  State,  by  any  person,  the  court  may,  either  befoie  or  after  making  the 
order  for  production,  issue  a  writ  of  habeas  corpus  to  bring  him  before  it, 
or  before  the  referee,  as  the  case  requires.  The  writ  must  be  served  and 
executed,  and  disobedience  thereto  may  be  punished,  as  where  a  writ  of 
habeas  corpus  is  issued,  to  inquire  into  the  cause  of  the  detention  of 
a  prisoner. 

§  2308.  The  referee  must  deliver  his  report  to  the  petitioner,  or  file  'H 
with  the  clerk,  within  ten  djiys  after  the  case  is  closed.  He  must  siite 
therein,  whether  any  person  was  or  was  not  produced  before  hmi,  as  being 
the  person  wiiose  death  is  in  qnestioii.  He  must  append  thereto,  in  the  form 
of  depositions,  the  proofs,  if  any,  respecting  the  identity  of  any  pei-«)n80 
•produced,  with  the  person  whose  death  is  in  question;  or,  if  no  one  is  M 
produced,  upon  the  question  whether  the  latter  person  is  living.  lie  loust 
also  state,  in  his  report,  his  conclusions  upon  the  questions  controvened 
before  him. 

^  2309.  If  it  appears,  to  the  satisfaction  of  the  court,  upon  the  referee% 
report,  and  the  proofs  thereto  appended ;  or,  where  a  referee  is  not 
appointed,  upon  the  allegations  and  proofs  of  the  parties  before  the  court; 
that  the  party,  required  to  produce  the  tenant  for  life,  or  to  prove  his  exist- 
ence, has  fully  complied  with  the  order,  the  court  must  make  an  order  dis- 
missing the  petition,  and  requiring  the  petitioner  to  pay  the  costs  of  ll>e 
proceedings. 

§  2310.  If  it  appeal's,  from  the  referee's  report,  or  U|K>n  the  hearing 
before  the  court,  that  the  person,  upon  whose  life  the  prior  estate  depends, 
wjis  not  produced  ;  and  if  the  party  required  to  produce  him.  or  to  prove  hu 
existence,  has  not  proved,  to  the  satisfaction  of  the  c»ourt,  that  he  is  living; 
a  final  order  must  be  made,  declaring  that  he  is  presumed  to  be  dead,  for 
the  pur[)ose  of  the  proceedings,  and  directing  that  the  petitioner  be  fo^ll^ 
with  let  into  possession  of  the  real  property,  as  if  that  person  was  aitualW 
dead. 

^2311,  If,  before  or  at  l\\c  t\\we  ol  V\vft  v'^^^wV'a.Wwv  \il  \.V\<i  referee'* 
report  to  the  court   or,  w\\ove  a  Yclcvee  \*  wv^X,  wvv<iv^\^ft^^^ wv.  >\\vs  vv\afc\*Vs* 
the  iinu]  order  is  made,  the  vv^vly,  xnH>u  v,Wx  >^^X^^;-  ^S^^LxC^^ 
served,  presents  to  the  court  vvesumv^vve  V-^^>^  ^«v^^nxvaW>>^^V^ 
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---vhorte  death  h  in  qiie^jtiioti,  is,  or  lately  wa^.  :ii  h  ;ii.i«H  ivrtn.'n.  '.tiT^.O':!  :ii*.' 
State,  the  coort  niu:ft  make  an  iii-«ji*r,  rtr|  ii::iii:  liie  ;H!'iiti<>ii('r  (u  *  .atr  •••^t  a 
CHDmissioii,  direc-teii  to  une  or  iou:«  i>vr:^jii>,  rt'«i'ji:i:^  ;ii  >>.  .■•-.i>    'ImI  !•..•.. -«•, 

.'tidier  deHignated  in  the  unier,  ortu  lie  a|i|Hii:j:->i  <ijM>.'i  .t  -i  ■.'**->}-iv  i!  :•'•■'. i- 

..cuioa  for  the  curamisfioii,  for  the  |iiirpij>e  ti*  i..:.it:tiLiii:;  u  \\%.-w  *»:  \ii%-  ^w-r- 
100,  whose  death  i.s  in  quirstiuii,  and  nf  takisi:;  .-ucii  tf?i.;ij*r.y.  rf-fit---iiii;I 
Ub  identity,  as  the  purtie!*  pniduce.  TIh*  iii-'i'T  m  i-i  .ti.«o  ■•!  v:'  tli.it  tut* 
proceediDgs  upon  the  petition  t>e  stared,  uniii  iht*  n.'turii  i^i  iii-  L->iiii:iii'"'i«in ; 
and  that  the  petition  be  disinn^^si'd  miih  t-n-is.  Jiij-^s   ili«'  {H'tiiin^it-r  lakt-* 

-out  the  commission,  irithin  a  time  .xpei-ifio*!  in  the  orit-r.  aii>l  dili^vntiy  ;in>- 
eures  it  to  be  executed  and  retumeiJ.  at  h's  rnvn  t-xptMise. 

i  2312.  It  is  not  ncceftsary,  unless  the  cikui  spfcially  s*>  dir«^'ts  thut  the 
iritDesses  to  be  examined  should  be  naiiie<i  in  thf  i'»Miiiiii.-:'iiin.  (ir  iliji  wiut- 
fogotories  should  be  annexed  thereto.  The  rurriiiii^i'in  nni^i  '\-v  i'\i.*>'iiie'l 
■fid  returned,  and  the  depositinn  taken  iiiii>t  bt>  til*"i  and  ii>t'<l.  as  pies'/riiiixl 
fw  those  purposesi  in  article  second  of  tith*  tliii->l  -tf  chapter  uintii  of  ihis 
act,  except  as  otiierwise  specially  pre:>cribi'ii  in  thi^^  titU'. 

§  2313.  The  petitioner  inn^t  gi%-e  to  tlK>  adverse  party,  or  Ins  attorney, 
written  notice  of  the  time  when,  and  thi'  plai-c  rtiifiv.  the  foiiiiiii*riont*r  or 
eommissioners  will  attend,  for  the  pui*p(isc  of  cxecLiing  the  c<JnInIi^^ii'll.  as 
follows : 

1.  If  the  place,  where  the  commission  is  to  lie  e.'ierntr'd.  is  withni  the 
United  States,  or  the  dominion  of  Canada,  he  mnst  ;iive  at  least  two  months' 
Dotvue. 

2.  If  it  is  within  either  of  the  West  India  i^hlnds,  he  must  give  at  least 
three  months'  notice. 

8.  In  every  other  case,  he  muj»t  jrive  at  least  four  months'  notice. 

Notice  may  be  given,  ns  required  by  this  section,  by  .-eivinjr  it  as  pre- 
■cribed  m  this  act  for  the  service  of  a  ]>aper  upon  an  attorney,  m  an  action 
in  the  supreme  court. 

I  2314.  The  commissioner  or  commissioners  possess  the  ?amc  powers, 
tna  must  proceed  in  the  same  manner,  as  a  referee,  appointed  by  an  order 
requiring  the  production  of  the  tenant  for  life,  or  pnK)f  of  his  existence  ; 
"Except  that  they  cannot  pi-oceed,  unless  a  pcTs«on  is  pi-oiliiced  Ix'lore  tliem, 
u  being  the  p>erson  whose  death  is  in  (]Ucstiou.  The  retuiii  to  the  coni- 
nussion  must  expressly  state  whether  any  person  was  or  was  not  so  pro- 
duced. The  testimony,  respecting  the  identity  of  a  |)erson  so  prothired, 
oust  be  taken,  unless  otherwise  specially  directed  by  the  court,  as  pre- 
cribed  m  chapter  ninth  of  this  tict,  for  taking  the  deposition  of  a  witness 
Qpon  oral  interrogatories ;  except  that  it  is  not  necessiiry  to  give  any  other 
notice  of  the  time  and  place  of  examination,  than  that  prescribed  in  the  last 
section. 

§  2316.  Upon  the  return  of  the  commission,  the  proceedinpjs  are  the 
same  as  upon  the  report  of  a  referee,  as  prescribed  in  sections  two  thousand 
three  hundred  and  nine  and  two  thousand  three  hundnxi  and  ten  of  this 
act;  btit  the  court  may,  in  its  discretion,  receive  cd<litional  proofs  from 
eiter  party. 

§  2316.  Where  costs  of  n  specinl  proceeding,  taken  iva  \>vo^v.'y\\\v>v\  \\\  \\\\%, 
\it)e,  are  Htrardody  they  wiiM   ho   iixed    bv  the  court   ivl  w   ^^vos^  ^vww^wvaV 
'xceeding  fifty  doUniv,  in  addition    fo   dishursementt^      >N  \\vivo  vvv^nV\w\  V 
H  specwJIy  mndo  in  tliis  title  /or  the  award  of   costs,  UxiiV  \xvvxn  \i^  v\vi\xv^i 
•»n/«c/  io  or  ag^mst  oithev  party,  as  justice  re^vure^.  *         ' 
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§  2317.  The  possession  of  real  property,  which  has  been  awnrde^tothe 
))«titioi)er,  as  prescribed  in  lliis  title,  upon  tli6  presumption  of  the  detitiof 
the  i>ersoi),  iipuii  whose  lite  the  prior  estate  depends,  must  be  restored,  b) 
the  order  of  the  court,  to  the  person  evicted,  or  to  his  iieirs  or  lepd  reprfr 
sontutivcs,  u|>on  tiie  petition  ot  the  latter,  and  proof,  to  the  satisf actioD  o( 
the  court,  that  the  person  presumed  to  be  dead  is  living.  The  proceeuii^ 
upon  such  an  application  are  the  same,  as  pi'esvribed  ia  this  title,  upon  tiM 
application  of  the  )>erson  to  wiiom  possession  is  awarded. 

§  2318.  A  person  evicted,  as  prescribed  in  this  title,  may  if  the  presamp 
tion,  upon  which  he  is  evicted,  is  erroneous,  maintain  an  action  agaiii«it  th4 
person  who  has  occupied  the  property,  or  his  executor  or  administrator,  l( 
recover  the  rents  and  profits  of  the  property,  during  the  occuptition,  vhih 
the  person,  upon  whose  lite  the  prior  estate  depends,  is  or  was  living. 

§  2319.  A  final  order,  made  as  prescribed  in  this  title,  .awarding  to  tb< 
petitioner  the  f>ossession  of  real  property,  is  presumptive  evidence  only,  ii 
an  action  ot  ejectment,  brought  against  him  by  the  {person  evicted,  or  iu  an 
action  brought  as  prescribed  in  the  last  section,  of  the  life  or  death  of  tiu 
person,  upon  whose  life  the  prior  estate  depends. 

TITUS  VI. 

P)*oce€(Hng8  for  the  apjxAntnxent  of  a  committee  of  tJie  pertou,  and  of  tiu 
properti/^  of  a  lunatic,  idiots  or  habitual  drunkard;  ffeneral  poicers  M^ 

duties  of  the  committee. 

S  2330.  Jurisdiction  ;  concurrent  juris-  mission. 

diction.  §  2;«3.  Exiienses  of  commission. 

23*21.  Duty  of  court  liavinj,'  jurisdic-  2334.  Proceeding's  upon  trial  by  jory 

tion.  in  court. 

2-322.  Committee  may  be  appointed.  2335.  Subject  of  inquiry   in  cafes  of 

2323.  Application  for  committee  ;  by  hinacy. 

wliom  made.  2336.  I'roceedings    upon    verdict,  or 

2324.  Duty  of  certain  officers  to  apply.  rcrurn  of  commi^fioii. 

2325.  Contents,  etc.,  of  petition  ;  pro-  2337.  Security  to   l>e    given  by  com- 

cceding«    upon    prei<entatiou  mittee. 

tliercof.  2338.  Compensation  of  committee. 

2'i2ij.  When   foreiirn    committee  may  2339.  Coraniiitec     under    control  of 
be  appointed.  court  ;    limitation  of  power*. 

2327.  Order    for   commission,  or   for  2340.  Committee    of    pr«iK*rty    may 

trial  by  jury  in  court.  maintain  actions,  etc. 

2328.  Contents  of  commission.  2341.  Id.:  to    tile   inventory  and  a^ 
232t).  Comnrissioners    to    be    sworn ;  count. 

vacancies,  how  tilled.  2342.  Id.;  may  be  compelled  to flK'thf 
23'^>0.  Jury  to   be  procured.    Proceed-  wune  or  render  an  additioual 

inj^s  thereupon.  account,  etc. 

2:W1.  Proceed ini?«  upon  the  hearii^a:.  2343.  Pmperty,  when  to  be  ri'slored. 

2332.  l^eturn  of  inquisition  and  com-  2344.  Id.;  dit<pobitiou  iu catre  of  dtAh' 

g  2320.  Tiie  jurisdiction  of  the  .<«upremc  court  extends  to  the  custody  of 
the  perrton,  and  the  care  of  the  property,  of  a  person  incompetent  to  nian:i};e 
himself  or  his  atfairs,  iu  couse(|ucnce  of  lunacy,  idiocy,  or  habitual  drunken- 
ness. Where  a  su|)erior  city  court,  or  a  county  court,  or  both,  have  jurl"- 
diction  of  those  matters,  concui  rent  with  that  of  the  supreme  court,  tlrt 
j<//;.sdi(*tion  of  the  court   first  exercising  it,  as  pivscribed  in   this  title,  ii 

0 A('ifis/vc  of  that  of  the  ot\\ovs,  \v\ll\  ves\)ect  to  any  mutter  within   its  jurifr 

diet  ion,  /or  which  provision  \s  iwavW  \\\  v\\\^6  uxXe. 

^'  2321.  The  court  exevc\s\nj;   AUYv^^WcVum  ox^i.^  VV^ ^xtw^xv?  ^A  «c(feftx  ' 
tho    mroinpvient    persons,    ^f ^\^^^^^^^^^^^ 
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le  for  the  payraent  of  his  debts,  and  for  the  safe  keeping  and 
,  aud  the  education,  when  requii-cd,  of  the  intompeteut  pertf^n 

il.T. 

The  jurisdiction,  specified  in  the  last  two  Bections,  must  be 
means  of  a  committee  of  the  person,  or  a  comniitiee  of  the 
of  a  particular  portion  of  the  property,  of  the  incompetent  pcr- 
ed  rt8  prescribed  in  this  title.  The  committee  of  tlie  person  and 
tee  of  the  property  may  be  the  same  individual,  or  different 
in  the  discretion  of  the  court. 

An  application  for  the  appointment  of  such  a  committee  must 
petition,  which  may  be  presented  by  any  person.  Where  the 
id  made  to  the  supreme  court,  the  petition  must  be  presented  afi 
•m,  held  within  the  judicial  distnct  where  the  person  alleged  to 
ent  resides ;  or,  if  he  is  not  a  resident  of  the  State,  or  the  place 
mce  cannot  be  ascertained,  where  some  of  his  property  is  situ- 

Where  the  incompetent  person  has  property,  which  may  be 
in  consequence  of  his  incom|>etency,  aud  no  relative  or  other 
es  for  the  appointment  of  a  committee  of  his  property,  tlie 
superintendent  of  the  poor  of  the  town,  district,  county,  or  city, 
resides,  or,  wlieie  there  is  no  sucli  officer,  the  officer  or  officers 
corresponding  functions  under  another  official  title,  must  apply 
•r  court,  for  the  appointment  ot  such  a  committee.  The  expenses 
ig  the  proceedings  thereupon  must  be  audited  and  allowed,  in  the 
r  as  other  official  expenses  of  tliose  officers  are  audited  and 

The  petition  must  be  in  writing,  and  verified  by  the  affidavit  of 
n-,  Of  his  attorney,  to  the  effect  that  the  matters  of  fact  therein 
ue.  It  must  be  accompanied  with  proof,  by  affidavit,  that  the 
>f  those  specified  in  this  title.  It  must  set  forth  the  names  amd 
f  the  husband  or.  wile,  if  any,  and  of  the  next  of  km  and  heirs, 
n  alleged  to  be  incompetent,  as  far  as  the  same  are  known  to 
er,  or  can,  with  reasonable  diligence,  be  ascertained  by  him. 
ust,  unless  sufficient  reasons   for  dispensing  therewith  are  set 

petition  or  accompanying  affidavit,  require  notice  of  the  pres- 
the  petition  to  be  given  to  the  husband  or  wife,  if  any,  or  to 
of  the  relatives  of  the  person  alleged  to  be  incompetent,  or  to 
ecitied  in  the  last  section.     Where  notice  is  required,  it  may  be 

manner,  which  the  court  deems  proper;  and  for  that  purpose, 
may  be  adjourned  to  a  subsecjuent  day,  or  to  another  term,  at 
3tition  might  have  been  presented. 

W^here  the  peison,  alleged  to  be  incompetent,  resides  without 
id  within  the  United  States,  and  a  committee  or  guardian  of  his 
<,  been  duly  appointed,  pursuant  to  the  laws  of  the  state  or  ter- 
he  resides,  the  court  may,  in  its  discretion,  make  an  orOer, 
he  foreign  committee,  or  foreign  guardian,  the  committee  of  all, 
cular  portion,  of  the  property  of  the  incompetent  person,  within 
)on  his  giving  such  security  for  the  discW.iv^^Vi  vil  V\\<6  vvvx-sX.,  v».^ 
nks  proper. 

^nJess  an  order  is  made,  sm  f)re8cribed  \u  l\\e  Va^X.  'esevi\:\o\\.,\S.  V^ 
npfwnrA,  to  the  satisfjiction  of  the  court,  Ivom  \.\\v\  v^v\\a« 
uccompanying  ft,  that  the  case   is  owe    ot   x\M>^fe   fe^^M\^viv\ 
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this  title;  and  that  n  committee  ought,  in  tlie  exercise  of  a  sound  di 
tioii,  to  he  uppoiuted  ;  the  court  must  make  nn  order,  directin^]^,  either 

1.  Tliat  a  coiumissiou  issue,  ais  prescribed  in  the  next  section,  too 
moe  fit  persons,  designated  in  tlie  order;  or 

2.  That  the  questions  of  fact,  arising  upon  the  competency  of  thepe 
with  lespect  to  wliom  the  petition  prays  for  the  appointment  of  a 
mittee,  be  tried  by  a  jury,  at  a  trial  term  of  the  court;  or,  if  the  pe' 
was  presented  to  the  supreme  court,  at  a  term  of  the  circuit  court 
county  specified  in  the  order. 

^  2328.  The  commission  must  direct  the  commissioners  to  cau8 
sheriff  of  a  county,  specified  therem,  to  procure  a  jury ;  and  that 
inquire,  by  the  jury,  into  the  matters  set  fortli  in  the  petition ;  uiic 
into  ilie  value  ot  the  real  and  personal  property  of  the  person  alleged 
incompetent,  and  the  amount  of  his  income.  It  may  contain  such 
directions,  with  respects  to  the  subjects  of  in(j[uiry,  or  the  maimer  ot 
cuiing  the  commission,  as  the  court  directs  to  be  inserted  therein. 

§  2329.  Each  commissioner,  before  entering  upon  the  execution  c 
duties,  must  subscribe  and  take,  before  one  of  the  officers  specified  ir 
tion  eight  hundred  and  forty-two  of  this  act,  and  file  with  the  cier 
oath,  faithfully,  honestly,  and  impartially  to  discharge  the  trust  comrn 
to  him.  If  a  commissioner  becomes  mcompetent,  or  neglects  or  refus 
serve,  or  removes  from  the  State,  the  court  may  remove  him.  The  < 
may,  from  time  to  time,  fill  any  vacancy  created  by  death,  remova 
resignation. 

§  2330.  The  commissioners,  or  a  majority  of  them,  must  immedi 
issue  a  precept  to  the  sheriff,  designated  in  the  commission,  requiring 
to  notify,  not  less  than  twelve  nor  more  than  twenty  four  indifferent 
soHvH,  (qualified  to  serve,  and  not  exempt  from  serving,  as  trial  jurors  ia 
same  court,  to  appear  before  tlie  commissioners,  at  a  specified  time 
place,  within  the  county,  to  make  inquiry,  as  commanded  by  the  commis 
The  slieriff  must  notify  the  jurors  accordingly;  and  must  return  the 
cept,  and  the  names  of  the  persons  notified,  to  the  commissioners,  at 
time  and  place  specified  in  tlie  precept.  The  commissioners,  or  a  niaj 
of  them,  must  determine  a  challenge  made  to  a  juror.  Upon  the  failu 
attoml,  of  a  person  who  has  been  duly  notified,  his  attendance  may  be 
pel  led  ;  and  he  may  be  punished  by  the  court  for  a  contempt,  as  whc 
juror,  duly  notified,  fails  to  attend  at  a  circuit  court;,  or  a  trial  term  of 
court.  The  commissioners  may  require  the  sheriff  to  cause  a  talesmn 
attend,  in  place  of  a  juror  notrtied,  and  not  attending,  or  who  is  excuse 
dischari;ed ;  oi-  they  may  adjourn  the  proceedings,  for  the  purpose  of 
isliiiig  the  defaulting  juror,  or  compelling  his  attendance.  But  it  is 
necessary  to  cause  any  talesman  to  attend,  if  at  least  twelve  of  the  pen 
notified  by  the  sheriff',  appear  and  are  sworn. 

g  2331.  All  the  commissioners  must  attend  and  preside  at  the  hear 

and  they,  or  a  majority  of  them,  have,  with  respect  to  the  proceedings  i 

the  hearing,  all  the  power  and  authority  of  a  judge  of  the  court,  liohli 

ti'inl  tvnn,  subject  to  the  directions  contained  in  the  commission.     E 

of  (he  (•oinmissiowrs  nvav  v\du\\\\\^xoY  vXwiw^xwvX  ^wvVv  ^o  the  jurors.     At 

twolw  I'LTors  must  concur  in  a  t\\u\\\\v;.     ^"^  WNvAsvi  ^^  w^v  v:vixv*i\\\  AV't  \r 

iiiscluu'a:c  them,  and  li^siie  a  wevs  v^'^'-^-v^  ^"^  ^ 
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J  2332.  The  inquisition  must  >>e  Bigned  by  the  jurors  eoncurriug  tiicreiu, 
by  the  commissioDers,  or  a  nmjority  of  tiicm,  and  annexed  to  the  com- 
^Bi(Hi.  The  commission  nnd  inquisition  must  be  returned  by  the  coinnus- 
Bioncrs,  and  filed  with  the  clerlt. 

§  2333.  The  commissioners  are  entitled  to  such  iromt)en8ation  for  their 
■errices,  as  the  court  directs.  The  jurors  are  entitled  to  the  same  compen- 
■itiOD,  as  jurors  U|fon  the  trial  of  an  issue  in  an  action  in  the  same  court. 
The  petitioner  must  pay  tlie  compensation  of  tlietx>mmisBionei's,  sheriff,  and 
JBfors. 

§  2334.  Where  an  order  is  made,  directing  the  trial,  by  a  jury,  at  a  trial 
lenD  or  at  a  circuit  court,  of  the  questions  of  fact,  arising  upon  the  com- 
fHimcj  of  the  pcrpoii,  with  respect  to  whom  the  petition  prays  for  the 
appointment  of  a  committee,  the  order  must  state,  distinctly  and  plainly, 
Ibe  questions  of  fact  to  be  tried  ;  which  may  be  settled  as  where  an  order 
"iw  ft  similar  trial  is  madein  an  action.  The  court  nmVy  in  that  or  in  a 
•nbsequent  order,  direct  that  notice  of  the  trial  be  given  to  such  persons, 
and  in  such  a  manner,  as  it  deems  proper.  The  trial  must  be  i-eviewed  in 
"diesame  manner,  and  with  like  effect,  and,  except  as  otherwise  directed  in 
the  order,  the  proceedings  thereupon  arc,  m  all  respects,  the  same,  as  where 
questions  of  fact  are  tried,  pursuant  to  an  order  for  that  pur|)ose.  The 
eonrt  may  make  inquiry,  by  means  of  a  reference  or  otherwise,  as  it  thinks 
proper,  with  respect  to  any  matter,  not  involved  in  the  questions  tried  by 
the  jury,  the  determination  of  which  is  necessary  in  the  course  of  the  pro- 
ceedings. The  expenses  of  the  tiial,  and  of  such  an  inquiry,  must  be  paid 
by  the  petitioner. 

§  2336.  Where  the  petition  alleges,  that  the  person,  with  respect  to 
vbom  it  prays  for  the  appointment  of  a  committee,  is  incompetent, 
by  reason  of  lunacy,  the  inquiry  with  respect  to  his  comp«4ency,  ui>on  the 
execution  of  a  commission,  or  the  trial  at  a  circuit  court  or  trial  tenn,  as 
predcribed  in  this  title,  must  be  confined  to  the  question,  whether  he  is  so 
incompetent,  at  the  time  of  the  inquiry' ;  and  testimony,  resi)ecting  any  thing 
nid  or  (lone  by  him,  or  his  demeanor  or  state  of  mind,  more  than  two  years 
Itefore  the  hetiring  or  trial,  shall  not  be  i-eceived  as  proof  of  lunacy,  unless 
the  (xmrt  otherwise  specially  directs,  in  the  oi-der  granting  the  commission. 
Of  directmg  the  trial  by  jury. 

§  2336.  Upon  the  return  of  the  commission,  with  the  inquisition  taken 
tberennder,  or  the  rendering  of  the  verdict  of  the  jury,  upon  the  questions 
submitted  to  it  by  the  order  for  a  trial  by  a  jury,  the  court  must  either 
direct  a  new  trial  or  hearing,  or  make  such  a  final  order  upon  the  petition, 
''s  justice  requires.  Where  u  final  order  is  made,  dismissing  a  petition,  the 
^•oyrt  may,  in  its  discretion,  award  in  the  order  a  fixed  sum,  ns  costs,  not 
fi^'ecding  fifty  dollars  and  disbui-sements,  to  be  paid  by  the  petitioner  to 
the  adverse  party.  Where  a  committee  of  the  property  is  appointed,  ihc 
<^urt  must  direct  the  piiyment  by  him,  out  of  ihc  funds  in  his  hands,  of  the 
•leeessary  disbursements  of  the  petitioner,  and  of  such  a  sum,  for  his  costs 
'^nd  counsel  fees,  as  it  thinks  reasonable ;  nnd  it  mav,  in  its  discretion, 
^•'cot  the  committee  to  pay  a  sum,  not  exceeding  fifty  dollars  and  disburse- 
'Hents,  to  the  attorney  for  any  adverse  pjuty. 

§  2337.  The  provisions  of  article    first    of   tlt\e    eiivc\\V\\  ol    v;\vAv\ex 
■^Aeeentb  of  this  act,  respecting  the  security  to  be  j;ivc\\  \>N  V\vvi  vk^ww'Xv^w 
'Uie person  or  of  the  property  of  an  infant,  api>o\uted  bV  vv  ^v\^vvV^a.\*6  ^ 
W,  appljr  to  a  committee  of  the  person  or  of    the  vro^viYtv ,  avv^'vvvV,*^'^.  vn 


this  title;  nnd  thnt  ii  oominittee  ouglil,  In  tlis  exorriiie  of  A  Boiiiid  d« 
liuii.  I'j  im  iiiHKiiutHd  ;  the  i:Oiirt  mast  iDuku  lui  ordtr,  direetius.  eilhwl 

1.  Thut  &  minmisHioQ  issue,  ii!j  pvGsuiilieii  in  tliB  iiusl  aevtion,  lo  r 
uui.e  Hi  perivus,  de^igiintnl  in  tliu  uriler;  di' 

;i.  Tliut  ilie  ((tiutiiitiiiii  i/t  I'iKC,  nrisint;  upon  the  cuin^etcnuv  nt  ttie  p 
with  I'espei't  lo  nliom  (lie  petltinti  pinvH  ror  tlie  tippuluiincnt  of  » 
miuee,  be  tiiad  bv  a  jar?,  at  it  trial  turtri  of  tlia  UDUit;  or,  if  llw  pc 
was  preaenleO  ta  tlie  supremo  uourt,  iit  u  terin   of  tlie  tirtuit  ('oiirl 


BiiBiiff  of  a  miiiiily,  ^}iL'^'ilii.Hj  tlipitm,  to  piouiiiK  n  jury;  iind  Hint  ibej 
inquire,  b;  tho  j'li  t ,  :iir'>  im'-  miiiii-.  set  rni'lli  in  the  petition  ;  mill  tiM 
inlA  tlio  taluK  u\  :  <:i  ,1  pi-operty  of  the  pei'so"  allegoilloln 

iniwDipetent,  aii:l  .  .-  iiiL'uiiie,     It  iiniy  cautHin  siiuli  udttf 

diret'tioiiB,  Willi  !■ -I -Li.j.rM  ot  iiniiiity,  or  tire  maiiiiiji 

cuiing  the  ooniinid,-.ii,i.,  ,.=  i.ic  L..iJ.i  jinwii  lo  be  iiiaerttd  ihereiD, 

g  3329,  Bach  eommisaloner,  befota  entBiing  upon  tlio  wieCTilion  ftfllll 
duties,  must  miliacribe  niiil  take,  lieroro  une  (if  lliu  ulUwra  Rpetriticd  in  M 
tia II  eight  hundred  Hnd  furtv-lnu  uf  this  net,  nnd  tile  with  the  dorli,  u 
natli,  fuithfullv,  lioneeliy,  aud  inipartially  tn  diBciiarge  the  trui'i  Minntitm 
to  blm.  If  a  i-ominJAHiotiLT  beuiimei  mt.*ampGteiit,  or  aegleuts  ur  retiWfili 
Berrc,  or  remores  from  tlie  i^inie,  the  court  may  remove  him.  Tlio  wort 
mny.  from  time  to  time,  fill  nny  sueanuv  crented  by  death,  rcmof"',  * 
resignatioii, 

g  a33a  Tho  commiasioners,  or  a  inajorify  of  tliom,  milel  immedi»w' 
issnu  n  precept  to  the  sheriff,  deaigniited  in  the  vomiiii^^loii,  requivillg  N' 
Id  nutiff,  not  less  than  twelve  nnr  mure  than  tveniytuur  indifferenl  pf- 
fions,  t|ualifiEii  to  aervB,  nnd  iiot  eiempt  from  serving,  jis  trini  jurors  ill  * 
Eame  (,'ourt,  to  appeur  before  tlie  eoimnisFiutier!!.  nt  n  tipeuified  lime  <»> 
place,  within  thotountj,  to  itinke  Inquiry,  as  oommnndod  by  Ibei'ui  '  '"' 
The  BiierilT  must  notify  the  jurors  aeeoidingly;  nnd  must  rftcni 
I'ept,  and  the  names  of  tlic  persons  notitted,  [>i  the  eommiseiouei  , 
liuie  and  plHCe  specified  io  the  precept.  The  uininiiHsiiiuei'a,  or  a  niHJWi; 
of  them,  must  determino  n  ehalleuge  made  in  o.  juror.  Upon  tlic  fnilnnnu 
Bttciid,  of  II  person  who  ims  been  duly  nuitliod.  Lis  utteDdHnee  inny  tie  con- 
nelled  ;  and  ho  muj  be  puoiahed  by  thi:  i.ourt  foi-  a  eonlBmpl,  iis  wli«i»» 
juror,  duly  notified,  fnlls  tu  nliend  at  ii  liri-'Uit  eonrt,  or  u  trial  term  of  <lw 
I'ourl.  The  i:ommi3f loners  uiiiy  re<]uire  the  sherffF  (o  I'uase  n  tiilciniiin  " 
ullend,  in  pluce  of  u  joror  noirticd,  and  nut  uttending,  or  who  is  pxiiisfd iiT 
di.'tehurjied ;  or  they  mny  ndjuuni  tho  proiioediogs,  for  [he  purpose  of  [MD- 
iiluiig  i!ie  dotiiulting  jiiror,  or  eompellinp  hie  aliendiince.  But  It  is  «* 
UBi^eiiatiry  lo  euuse  any  tiile<iniau  tu  attend,  if  nt  iessl  tnrelvo  of  thepennwh 
notified  by  tlie  sheiiff,  appear  und  are  itwurn. 

S  2331.  All  the  commisPioncra  must  attend  ond  preside  at  the  b*ttiiit: 
Uld  they,  or  u  niajorily  uf  them,  have,  with  i'cs|icc.'t  to  tlio  ptoceedingt  ujlM 
the  hem  ing,  all  tlio  power  and  nuilioiiiy  of  ii  judge  of  the  conrt,  lia)din|I< 
111.  subject  lo  the  direi:tiuna  I'linitiiupJ  In  tfie  eonimisaion.    KiW 
orifae  commissioiKrs  m:iy  udiuinisrci'  Ihi.'  u^iml  0:1  ih  lo  the  juror*,     AltV 
r.  tlwJilT* 
tt  ropnrt  their  disii^t^cment  lo  the  cunimi^^ionei 

nharge  them,  und  issue  a  new  preeept  lu  the  slit 


rrs,  sheriff,  luid 


g  2332.  The  iriqiiisilidn  must  he  iuf;nt<}  by  tho  jurors  eoncartmg  tlictoiu 
Bud  liy  iliu  coiDDiiKeluuers,  or  il  iiiujority  uf  ihecu,  HIkI  unofXcd  In  the  (lont 
miBion.  TliP  coDiiniEsioa  'inU  inquisition  mubt  be  relumed  tij  Iho  coinmia 
BioMFB,  unii  liled  with  the  clerk. 

wTvfves,  as  the  nnirt  direcu.     The  jurn 

utiiJn,  NS  ]iil«ra  U|>oti  llle  irlil  of  uu  Iksuu  iii  nti  actLon  in  t 

The  pitlitionrr  must  pay  lbeoompe»»ation  at'  tiie-uonimiiisiuni 

I  2334.  Wlierp  an  oi'der  >b  mudc,  directing  the  trial,  by  a  . 
t(mi  or  at  a  eircuit  (uuit,  »I  the  queBtiona  uf  (act,  urising  upou  the  uom- 
pmncy  or  the  porMii,  with  rnpeat  to  n  horn  the  pelitlao  prayi  for 
■ppriDtineDt  of  a  committee,  the  order  milet  slate,  dlstiiiutly  nnd  plaii 
li*  qnestioDS  of  fai'l  lo  be  tried  ;  whicli  muj  be  reltled  na  where  uu  order 
fornsimilnr  trial  i^madein  au  aolion.  The  court  amy^ 
Butacquent  order,  direui  thiit  notiis  vt  the  trial  be  given  lu  uueh  peraons, 
unit  in  sncb  a  mnnner.  as  it  tteems  proper.  The  Iritil  inuat  lie  reviKHed  id 
tlirmae  mnaner,  and  with  like  effect,  nnd,  eiuept  h4  otherwise  directed  in 
tke  order,  the  proeeedinpB  thoronpoii  are,  in  all  laspeots,  the  saroa,  u9  when 
IDealEone  of  fact  lira  Cried,  pursoant  \o  an  oiiler  [ui'  that  purpose.  The 
'CMTE  may  make  inquiry,  by  meiiiix  of  ik  reference  or  uthorwisr; 
proper,  with  respect  to  any  matter,  not  invi>lvi?d  in  the  queBi 
ifejurj,  thc!  iletormiiHition  of  which  is  nei'essiiiy  in  ihe  cniir^c  of  the  pro- 
uwdingv.  The  eipcnaes  of  the  Uial,  and  of  such  iin  iuquir.v,  mm'  '  ' 
bvthe  petitjoner. 

g3335.  Where  the  petition  allegea,  that  tlio  person,  with  r 
^Wta  it  prsja  for  the  nppoiDtment  of  n  commilTee,  ia  iacumpetent, 
Vt  iMMin  oC  liiQHOT,  the  foquiiy  witli  respect  to  his  campMeoc.v,  upon  iIh) 
t)ieaition  ol  a  cmnniiaiiioii,  or  the  trial  at  n  circait  court  or  trial  teno,  a 
PKwribed  in  ihli  title,  niunt  bo  confined  to  tlie  question,  whether  he  is  b 
'MumpeWnt,  at  the  tunc  of  the  inquiry  ;  aud  le«limony,  reapeoting  any  thin 
Bllil  or  dune  by  him,  oi'  his  demeanor  or  tllnle  of  mind,  more  than  two  years 
Wvn  the  heuring  or  trial,  shall  not  be  received  as  proof  of  lunacy,  Unless 
ttw  cnnrt  otherwise  rpecinlly  dirKOt«,  iu  the  order  granliug  the  ei 
wairociing  the  trial  by  Jury. 
'  .12336.  Upon  the  return  of  the  commission,  with  the  inquisi  on  aken 
'  MWrntider,  or  the  rendering  of  the  Terdict  of  the  jury,  npori  the  ([u«' "' 


by  the 


ti  jury,  t 


j  ■UWt  It  new  trial  or  he»r\ug.  or  make  such  n  Unal  order  upou  the  pe  non 
'  Ujiutk'e  requiri^B.  Wlieiv  ]i  tiunl  unjer  is  miide,  diiiniisBing  n  pet  on  the 
'>W>itnmf,  in  (Ih  iliscrelinn,  nnard  in  the  oi'der  a  fined  sum,  as  os  s  not 
'  iiiwdlng  GftT  dollai's  and  diitbui'semenis,  to  be  paid  by  the  petitioner  Id 
Uetdvente  piirty.  Where  a  commineeof  the  property  i«  appointed,  ibe 
"m  must  direct  the  pnjineiit  by  him,  out  of  the  funds  in  his  hnudii,  of  ths 
.  ■Wasarr  illsbursenitints  of  the  petitioner,  und  of  such  n  sum,  lor  his  o 
jodnrantel  fees,  aa  it  thinks  reasonable;  nnd  it  mn.T,  in  its  diacrei 
I  WMC  the  committee  to  pay  ii  num.  not  e:iceeding  fifty  dollars  aud  disbunw- 
OMfttt,  lo  the  atlomer  tor  aoy  ridverse  purtr. 


,  jtaaST.  The  provisions  of  artioie 

<ipleenlh  o[  tliisuot,  respecting  the  seium.T  lu  "«  a—--"  ■■/  «■=  ^"-"'"'i 
Qllw  person  or  of  tlit>  property  of  an  infimt,  upjioinicd  by  u  surn^t«'i< 
ee  of  the  peraou  or  of  the  jirupertr,  upptiinleil,  ocj 


title   ecvonth   of    chapter 
ly  the  f;uariJiaa 
surn^t«'i< 


OCSFOeqTUKs'  OF  fttoraRTr. 

■,-n-  on  inF-nl  i->  .l-reo-|Jiil,  hikI  llu 


I 


■.  sliall  nil 

I  lief,  1*  siitJMlicd  Lbitl  lb 

Fi.il  judp^meiil  Co  tlist  pffi 

p  inUntV  |iropi'rly,  or  tl 

ler  inroiaiieloiit  pcraofi, 

ixycuh:  any  uituve|aiiue, 

unler  ui  varrf  lliu  judgiueut  ii 

p"  itii  cases,  real  propent.  or  o 

'■.'longing  lo  «n  infnnt,  or 

'  \  II.-U90U  til  lunni-y,  itlkwy 

rHoptgiged,  ur  IftiaeO,  us 

il  iha  iiu.-uiiK)  oF  ilw  reiil 
logvibcr,  iiiduUJriBix  fur 
:  unil   Oect^Mary  eUuc-ntlo 

infnnt  or  ini'winptnene  pei'^o 
-'U'li  dl^Muilioii,  iHi  nvouUL 
I'.ircsi  ill  niil  pnipcny,  U 
tioilf  unpiwluuiive:  or  foi 


iiiuJ,  iiguinst  cbe  inUaVi 

ig  <!  i:ouv 
I   Knil  |ini|ii>n'>.  Hi  preacnhe"!   ill  i    . 
(ottT-fin  ami  twu  tiiousond  tlirce  hundred  nndi 


'3| 


f  2349^  An  aptilkstiun,  in  ettber  or  the  I'ans  prenn'itwd  ig 
una,  »<u>  l«  1— i>Li  III-  Uic  iwliIiiKi  ot  Ilie  geoeiiil  gitanliau,  or 
•>  tW  imn^flrly  ol  itw  iiitani :  or  tir  Ilie  iMiuniiltCO  o(  Hie  pre 
loMWic  «>  B«fa(r  BKBo^ieteait  |i«r»on  i  or  by  any  relative,  ur  otL 
bah*tf  nl  rninr.  Wbov  ihe  ■ppliitUoii  is  in  lielialfof  an 
■Se  aI  loBRacB  reus  <u-  ujihbrI*,  the  inlanl  uusi  jihq  thereiii. 
■Je  ID  the  »ap:«nM!  cuurt,  Llie  pclitioii  iilUSL  be 
*  btM  atthni  tire  jwliaal  itistrkt,  Ju  wliicli  Uie  pi-uperi 


^  aatO,  The  rditioa  m 
ike  aniliiaiwa ;  aDtl,  in  a  i 


»l  be  Tcrificd,  in  like  manner  he  b  r 
reine  court.  Il  miist  Mt  (onh  ill 
£«  i^pecifieil  iu  sitbUiVWion  fiisl  ctt  f 
■iw  »tate  tiM  paniculam  and  mlu 


i'"!  I* 

Kt«AfKiV(MT.«t  a  tniatic.  IdiM,  or  hubilual  Uniii 
«0«BBftMcA\i*&<q«a<NKyfaBS  been  appoi 
J.  W  "ft  am**  ^'i"  ««Hiii«jijBaA'«s.  «JUt 
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the  direction  of  any  court  having  authority  to  give  directions  in  the 
}e8 ;  and  for  the  observance  of  the  directions  of  the  court,  in  relation 
trust.  If  the  application  is  made  by  any  other  person,  an  order  must 
de  thereupon,  requiring  the  committee  to  show  cause  why  he  should 
le  such  a  bond.  If,  after  hearing  the  commirtee,  the  court  is  of 
[1,  that  there  is  probably  cause  for  granting  the  applictitiou,  it  may 
an  order,  requiring  the  committee  to  file  such  a  bond ;  or,  if  the  com- 
so  elects,  or  fails  to  file  the  bond  as  directed  in  the  order,  it  may 
It  a  suitable  person  to  be  the  special  guardian  of  the  incompetent 
1,  with  respect  to  the  proceedings ;  who  must  thereupon  file  such  a 

352.  Upon  an  a])plication  to  sell,  mortgage,  or  lease  real  property,  or 
ei-est  in  real  property,  of  an  infant,  the  court  must  appoint  a  suitable 
1  to  be  the  special  guardian  of  the  infant,  with  respect  to  the  procccd- 
who  must  thereupon  file  with  the  clerk  a  l>ond,  as  prescribed  in  the 
jctlon. 

353.  Upon  a  breach  of  the  condition  of  a  bond,  given  as  prescribed 
ler  of  the  last  two  sections,  the  court  must  direct  it  to  be  prosecuted 
e  benefit  ol  the  person  injured. 

354.  Upon  the  presentation  of  the  petition,  and  the  filing  of  the  bond, 
•ut't  must  make  an  order,  appointing  a  suiiable  person  a  referee,  to 
e  into  the  merits  of  the  application.  The  referee  must  examine  into 
uth  of  tlic  allegations  ot  the  petition  ;  hear  the  allegations  and  proofs 

persons  interested  in  the  property,  or  otherwise  interested  m  the 
ation  ;  and  report  his  opinion  thereupon,  together  with  the  testimony, 
ill  convenient  speed. 

;355,  Upon  the  filing  of  the  referee's  report,  and  after  examining  into 
utter,  the  court  must  make  a  final  order  upon  the  application.  In  a 
r  ca-e,  a  final  order,  conlirjning  the  referee's  report,  must  direct  that 
sal  property,  or  term,  estate,  or  other  interest  in  leal  property,  or  a 
hei*eof,  as  is  necessary,  or  as  justice  requires,  be  mortgaged,  let  for  a 
L>f  years,  sold,  or  conveyed,  by  the  special  guardian,  appointed  as  pre- 
d  in  this  title,  or  by  the  committee  of  the  property  of  the  lunatic  or 
incompetent  person.  The  final  order  may  also  contain  such  directions, 
;ting  tlie  time,  manner,  and  conditions  of  a  sale  or  conveyance  directed 
)y,  as  the  court  thinks  proper  to  insert  therein. 

;356.  Before  a  sale,  mortgage,  or  lease  can  be  made,  pursuant  to  the 
>rder,  the  special  guardian,  or  the  committee,  must  enter  into  an  agree- 
therefor,  subject  to  the  appprova!  of  the  court ;  and  must  report  the 
Bent  to  the  court,  under  oath.  Upon  the  confirmation  thereof,  by  the 
of  the  court,  he  must  execute,  as  directed  by  the  court,  a  deed,  mort- 
or  lease.  Where  the  final  order  directs  the  execution  of  a  conveyance 
I  first  instance,  for  the  purpose  of  fulfilling  a  contract,  or  because 
•operty  is  held  by  way  of  mortgage,  or  in  trust  only,  the  guardian  or 
ittee,  executing  the  conveyance,  must  report  the  conveyance  to  the 
under  oath. 

1357.  Real  property,  cfv  an  interest  in  real  property,  shall  not  bo.  ^cA^.^ 
I,  or  mortgaged,  as  prescribed  in   this  title,  contrary  to  \\\e  \»T«v"v^\^stvs» 
rill,  by  which  it  waa  devised,  or  of  a  conveyance  or   oVVxcv  XtvaVvvwxwiwX.^ 
ich  it  was  transfenvd,  to  tlw  infant  or  incompeleut  v^v^ow. 

58.  A  deed,  mortf:H<re^  or  lease,  nmdo,  iii  j^ooil  iiut\\,  vva  pY^sc^^X^^^' 
?,  either  upon  an  upplivation  in  behalf    o£  au  iuiaut  ov  w\\\wc^^^ 
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tent  penon,  or  pursuant  to  the  direi'tlona  contained  in  a  judgment  rendered 
ngitinst  him,  has  the  stiine  validity  and  effect,  us  if  it  was  executed  by  tha 
pfTsun,  in  whose  liehnlf  it  was  exei-uted,  and  as  if  the  infant  was  of  full 
u^e,  or  the  lunatic,  idiot,  or  habitual  drunkard  was  of  sound  mind,  aad  com- 
petent to  manage  his  affairs. 

^  2369.  A  sale  of  re  il  property,  or  of  an  interest  in  real  property,  of  u 
int;int  or  iiicompetent  person,  m.ide  us  prescribed  in  this  title,  does  notgiw 
to  tiit>  infant  or  incompetent  pei'son.  any  other  or  greater  interest  in  tin 
pr(ue«Mls  of  file  sale,  than  he  had  in  the  projKjrty  or  interest  sold.  Tho«e 
pr<>«"feds  sire  deemeil  property  of  the  same  nature,  as  the  estate  or  interert 
i^old,  until  the  infant  arrives  at  full  age,  or  the  incompetency  is  removed. 

si  2360.  From  the  time  of  the  filing  of  a  petition,  by  or  in  behalf  of  an 
infiiiit,  praying  for  an  oi"der  dii"ecting  a  conveyance,  or  a  sale,  mortgsige,or 
lc;«-«*  of  his  real  properly,  or  of  an  interest  in  real  propt»rty,  the  infant  is 
consiileretl  a  ward  of  the  court,  with  respect  to  that  real  property  or  inter- 
est, and  the  income  and  proceeds  thereof. 

§  2361.  The  court  must,  by  order,  direct  the  disposition  of  the  proceeds 
of  siK'li  a  sale,  m«)rtgage,  or  lease.  It  must  direct  the  investment  of  any 
portion  iliereof,  belong" ng  to  the  infant  or  incompetent  person,  which  is  not 
n«'ed«d  for  the  payment  of  debts,  or  the  safe  keeping,  or  the  immediate 
niaintcnance  and  education,  of  himself  or  his  family.  It  must  require  a 
report,  un<ier  oath,  of  the  disposiiioii  and  investment  thereof,  to  be  inadeas 
soon  as  practicable,  and  must  compel  pei-iodical  accounts  to  be  rendered 
thereafter,  by  e.ich  person,  who  is  intrusted  with  the  proceeds  or  any  part 
thereof. 

^  2362.  Where  the  real  ])roperty,  or  tlic  estate,  term,  or  orther  interest 
in  rt'al  |»uip(.'riy,  tlivccted  lo  be  soKl,  is  subject,  absolutely  or  contingent ly, 
to  a  rii^lit  of  dower,  or  an  estate  for  life,  or  is  subject  to  an  estate  foryciii^, 
in  the  whole  or  any  part  thereof,  the  person,  having  the  prior  riplit 
or  crtate,  may  manifest  in  writing  his  consent,  cither  to  receive,  fwm  the 
pi'OL-c;ds  of  the  sale,  a  gross  sum,  to  be  fixed  according  to  the  principles  of 
law  applicable  to  annuities,  in  sail -faction  of  his  right  or  estate  ;  or  to  ha^ 
a  proportionate  share  of  the  proceed.-  of  th(.»  sale  invested,  and  the  iutefO?t 
thereof  i>ai(i  to  him,  from  the  time  of  the  investment,  or  of  the  torn- 
nienccnit'nt  of  his  right  or  estate,  as  justice  requires,  until  the  <letennii.a- 
tion  of  his  right  or  estate.  Upon  filing  the  <*onsent  with  the  clerk,  the  fiunl 
Older  niay,  in  ilu*  discretion  of  the  court,  ilirect  a  sale  of  the  entire  pr<»|>- 
erty,  to  winch  lh(i  rigiit  or  estate  attaches.  In  such  a  cast^  the  court  inu>t, 
after  the  sale,  ascertain  the  value  of  the  right  or  interest  of  the  person^' 
conseniing;  and  the  final  order  must  either  direct  the  payment,  fr»)m  lli« 
proceeds  ol  tln'  sale,  of  the  j^ross  sum  so  ascertained  as  the  value,  or  llwJ 
investment  of  a  just  proportion  of  the  proceeds,  and  the  payment  to  him  of 
the  iiile!e>t  thereof.  But  such  a  gross  sum  shall  not  be  paid-,  nor  shall  such 
an  invesinient  l»e  made,  until  an  elfectnal  release  of  the  right  or  estate  of 
the  jje.son  so  consenting,  executed  lo  the  satisfaction  of  the  court,  and  ilul) 
ackno^vledged  or  proved,  and  certilied,  in  like  manner  as  a  deed  to  Ix 
recorded  in  the  county,  has  been  filed  wiili  the  clerk. 

(^2363.  Where   tlu'  interest   of  the  infant,  or  of   the  lunatic  or  othei 

inroinpctrtit  /jcrson,  consists  «)l'  a  v\^\i\  oV  vUiwvjw  m-  vvu  estate  for  life,  or  fo 

yonifi,  tJi(' linnl   order  mav  autlvovr/.e  v\\e  ^\>ecvA\   v^w.vvOCv^w.  v>\  vv>\\\\\\\vv<i«  v 

join,  with   tlio  ix'tsori  or  "ner.-ous  \Ao\aux\;  \\\e  yvaw^wavavn  ^'^ww^.Xw  x^v 

ycj-^inrn  nf  the  property  to  winch  lUe  \uvvnesv  vwuvvW^  ^v>  >i^  v.v.  xviV^%*.^ 


lover,  or  fm'.'j  «KiT#-j  -•.*  :-.-:  ■r:J— •  r-*:*:*.  c-i  :t\*-  '  •  ^  ' 
of  tLe  siaCL  A  zr\^*  ^«:*^  .^  s**;.- uc  .l   •:«•:  •:.'.:*•.-''.  . 

e  ptrt  of   Tlrr-  I'^-rrw-^.  rt/    C*c    -L  •*»!«"-    --:  .    :.ie    «'1«.'—      ^.■ 

:Dlar  esiAie  :  j:-2.  i-  *::    .:  .  fc-r.  :■  ••■     ^  •   •-     -...-:  ■^-      " 
ei-tios.      \Vr.ivr«*-i  p«r:*:»  «r  - .o  -.f  :-■■?'-  -^-^ 'i     •  ^    •^—  •":  ' 
or  c-o:iim::T«*.  f  .r  i-.^-^::^*--:.  :h*  ai*     -  :•.    :.  .-:  :  -  •   .'  ' 
II  th*:rerif.  -t.t^:  :'.-€■  ir-:*-- .  --:■  ■:.  ..f  v-    r  n     .  .■   •■•-:*:• 

L  Iq  iLe  *pl.''-i\3«T'iMi»  vf  3io>e".  **.»  -^  :':.:l  a  -..ir.  n.c'Ji, 
ie  for  1':*  ffirjAr^  'u  p.>."ii  •^■^>    ■•'  .■  -. -   ■  ••-■1  :it  i:.  -  ". 

.'rson,  mu£t   p^j  all  art>:s,  io  «~^u^'.   p'- j^>r. .••> .  w::(.  .*~:  ..i 
e  lo  a  drrot  foa:;-ieU  u;i»a  a  ^pecl^ltr.  ur  sjp^a  w.^ich  j^«:^  ..^.l 
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len  *nbin:*'':'>n  to  arfiiti^t :or.        {  -Jin  li.:  'o  rr.o-:  'y  rr  f«'r- ■■:  . 

rannoi  Ik-  m  .a*.  STT*;  Mo"«'t.*  :  n».»-ri  i"*  ^-"  rr  .  _ 

iLi  conirover?^!**  nuy  be  fftii>-  iiTT  O^:-  «f.  *:.ca  ::  _•  :.-»i: :. 

liiitc-d.  ar.'l  bov.  ;f37'>  J  .aj-:.i  'j'  I'l.  :.vi  .r '  .  wl. 

>K>'i.ir!ieLl  of  u«*dilioiul  .-irM-  !?.•  \  t:.  ■  r- J      *.■■-:- 

rj;ior.  or  «mp:re.  2??:»  J  ■'Il'M'*:  "  ro  ■. 

me  forbcariDg  :  ncjoaninirLi.  ;d^.  Ldv  t  of  ji.c^rm*!.:  :    ..i--< 

-fc.  fore  u. 

oiiraion*  to  »^  swoni.  iH"!  Aiip^.;. 

lebdaiiCf  of  « itoe=>p«tf. etc.  3avf.  itiki-c!  nf  parti'-  d  a:b.  iu 

1    the   arhjfmrors    lo    mtet  :  «-:c. ;  prnc<-f 'Ir-L'- '..•r* .: 

«-hi-n    majoriiy    may   :;ward.  5KJ.  R^a-k-.:  "    .  r  >  .   ;n  --  ■-•  . 

Fee*.  iSM.  L:  tf»    :y  nf  pir'>   wi.n  r»  • 

•  iird  ;  to  beaotbenticnted,  etc.  23co.  L.nii--i:iiiii  if  reiuii-ry  a. 

jtion  to  Ciiiiflrui  award.  hini. 

:  to  \-uci.ie  award.  23r^.  Ap:ii  caT'or  r.f  tiii*  li:le. 

S.  A  submission  of  a  controversy   to  miiitraiion  vannnt    >h*  n 
prescribed  in  this  title  or  otherwise,  id  either  ot  tiie  luilc 

?re  one  of  the  partie*  to  the  controversy  J?  .m  infant,  or  a  pt 
?nt  to  manage  his  affairs,  by  ruiuson  of  lunacy,  jdioiv.  or  lial 
ess. 

ere  the  controversy  arises  respecting  a  ci  \\\\  to  an  estate  in 
in  fee  or  for  life. 

lere  a  peri^on,  capable  of  entering  into  a  submission,  has  know 
ito  the  game  with  a  person  incapable  of  so  doing,  as  proscrib 
)n  first  of  this  section,  the  objtvtion.  on  the  ground  of  iiu-jip: 
ken  only  in  behalf  of  the{>erson  soinc.ipacitatcd.  And  the  st 
m  of  this  section  does  not  prevent  the  submission  ol  a  claiin 
r  years,  or  other  interest  for  a  t»M  in  of  ycairs,  or  (or  one  yci 
?al  property  ;  or  of  a  controversy  re.-pcitiiig  the  partiiion  of 
between  joint  tenants  or  tenants  in  counnon  ;  or  of  a  contro- 
5  the  boundaries  of  lands,  or  the  adiiiea^uromont  of  dower. 

5.  Except  as  otherwise  prescribed  in  the  last  section,  two  or 
lay,  by  an  instrument  in  writing;,  duly  acknowledged  or  pn 
led,  in  like  manner  as  a  deed  to  be  recorded,  submit,  tothoarl 
10  or  more  nrb'itvntovs,  any  controversy,  ex\st\i\v;  VjoXv^e^iW  V\v 
7f  t/jo  submJ:ision,  which  might  be  the  su\>i  vt  o\  \\\\  v\^;\^«^\, 
esubmiasiou,  nfrreo  that  a  judfrnieiit  of  a  cowvVvA  Yeov^vv\,^ 
umerit,  shall  be  rendered  upon  the  awavi\,  rnxxOio  v^^'*^^^^' 
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-':li'rii<>;«in.  If  tlio  supreme  conrt  i:*  thuR  specified,  the  Biibnii»ioo  WKf  i 
ai-o  s|*<-  ifv  tlie  c-uunty  in  irliidi  the  judgment  sbaJl  be  entered.  If  it&Mj 
nor,  ilifr  j  nlginoiil  nuiy  be  entered  in  any  counry. 

t;  2367.  \Viic;o  :i  aubiiiisi>iun  IS   made  as  prescribed  in  this  title,  it^ 
ii'i<litionji  iirbitrutor  or  un  uui|/ii'c  cannot  be  selected  or  appointed,  usleM^ 
tin*  .*':lbnii^^il>:l  expressly  so  pi-oviJes.     Where  a  Hubmission,  made  eithern  ' 
pre^-rriU'l  in  this  title  or  otherwise,  provides  that  two  or  more  arbitMlcn, ' 
therein  dt.'.-i'inated,  may  select  or  ap|)oint  a  person  as  an  additional  arbitntar 
or  a-^  an  umpire,   the  selection  or  appointment  must  be  m  writing.    An 
(id'litional  arbitrator  or  umpire  must  sit  with   the  origmal  arbitrators,  ifc^  • 
ti)»-  hearing.     If  testimony  has  been  taken  before  liis  selection  or  appoiut- 
nieiit,  the  matter  must  be  reheai'd,  unless  a  rehearing  is  waived  in  the  Mb*  ■ 
mission,  or  by  the  subsequent  written  consent  of   the  parties,  or  thflir 
attt^rneys. 

^  2368.  Subject  to  the  terms  of  the  submission,  if  any  are  specified 
th<>reiu,  llu;  ari>itrators,  selected  as  prescribed  in  this  title,  must  appoint!' 
time  and  place  for  the  hearing  of  the  matters  submitted  to  them;  audmoKt^ 
cause  notice  thereof  to  bo  given  to  each  of  the  parties.  They,  or  a  majority' 
of  them,  may  adjourn  the  liearing,  from  time  to  time,  upon  the  applicnlioo 
of  either  party,  for  good  cause  shown,  or  upon  their  own  motion;  but  nd" 
beyond  the  day  fixed  iu  the  submission  for  rendering  their  award,  unless  the^  1 
time  so  fixed  is  extended  by  the  written  consent  of  the  parties  to  theMdi- 
mission,  or  tlicir  attorneys. 

^  2369.  Itefore  hearipg  any  testimony,  arbitrators  selected  either  •8pf^ 
scribed  in  this  title  or  otherwise  must  be  sworn,  by  an  officer  designated  in 
seeiitm  eijjjlit  luindn>d  ami  fortv-two  of  this  act,  faithfully  and  fairlv  tohetr' 
and  examine  I  lie  matters  in  controversy,  and  to  make  a  just  award,  aecoru- 
iiiii  ti>  the  be.-'t  of  their  untlerstanding  ;  unless  the  oath  is  waived,  by  tbe 
writ  ten  et>nseni  of  the  parlies  to  the  submission,  or  their  attorneys. 

j^,  2370.  The  arl>iirators,  seleeteil  either  as  prt»scribed  in  this  title, 
or  otIuM  \N  i<e,  or  a  niajiMMty  of  them,  may  require  any  person  to  attend  l)efore 
ihem  .i>  a  uiriie>«s  ;  ;ind  tiu\v  have,  and  eaeh  of  them  has,  the  same  power*, 
\\iih  reviuHt  to  all  the  pri>eeedinus  before  them,  which  are  conferred,  by  tbe 
p;oM>tion-«  ol  title  >eeonil  of  chapter  ninth  of  ihis  act,  upon  a  boiird,  or  * 
uieJijl>» '.  o!  .;  l>v'.ii\i.  aui'nori.-ea  lu  l.iw  to  hear  testimony. 

^  i3v<71,  Vii  the  arbiir.itors.  selcvted  as  prescribtni  in  this  title,  nm* 
n>v'v'.  -.os^'hei.  .Hid  he. If  aM  the  :»i.ej:ati«»ns  aiiii  pi"ui»fs  of  the  parties;  but 
.»:i  .n\  .-.;  b\  .;  n  .:•.»:!:,  oJ  them  Js  \ a  id.  unless  the  «»oneurreni.H?  of  all  i* 
e\p.  •»■%  ;ee,-.;:'.eii  m;  viie  >i'.»'.r.:s>--.vi  r:^t>>  ii  is  otherwise  expn.n*slv  pro- 
^'>**-  •":  V'  >•,;;»:':'.- e, -.ie  .-.w'/a:  nnv  !V'.:i:i-e  the  payment,  by  cither 
r  "^  ';  •  <'  V.  ,'..:.•.•..»■>.*  :v\»v,  •;,.:  e\».vo  :•!"..:  ::ie  ttvs  allowed  to  a  like  nun- 
Iv    »'.  ■. .-  V-  ,.  ^  •■•.  ;.-.o  s.-.:vv  ve  v.^i:-: ;  .i-..:  .il<v>  t'kmt  exi^eu.^es. 

"  '■      ■  '   ^^    ■      ■«    \  ..-   prescrilx'J  in   this  title, 

^^"        '.       •    .  ^*       ".  ::,•   !!v"-i  :   =m   the  submission,  if 

•*^  •   *'  >    ■■     \  ■  .;      .    u  N'l  ■w^.^i^.^l  or  proved,  aflii 

V.    •  .  •  u    ,;n  .   .  ^  .  .  -,.. .  .:,  ;  ■  .1.,^  either   fileti  in  the 

•'  ^    '  .  ■  '    '■«'  si:l.::«i>Mon.  judgmenl  JB 

.:.    Vi  o^  :oone  of  the  parties, 


.  A 
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be  eonrt  miist  ji^nt  sach  an  order,  unless  the  award  is  vacated, 
corrected,  as  pro!4cribe<I  in  the  next  two  sections.  Notice  of 
must  be  served,  upon  the  adverse  purty  to  the  Hubmission,  or 
,  as  prescribc<l  by  law  for  service  of  notice  of  a  motion  upon  an 
an  action  in  tlie  same  court.  In  tiie  supreme  court,  Uie  motion 
de  within  the  judicial  district,  embracing  the  county  where  the 
to  b«  entered. 

In  either  of  the  fo11owin<;  cases,  the  court,  specified  in  the  sub- 
let make  an  order  vacating  the  award,  upon  the  application  of 

to  the  submis?<ion : 
L*  the  award  was  procured  by  cxtrruption,  fraud,  or  otlier  undue 

?  there  was  evident  partiality  or  corruption  in  the  arbitrators, 
llioni. 

3  the  arbitrators  were  guilty  of  misconduct,  in  refusing  to  post- 
■aring,  upon  sufficient  causo  shown,  or  in  refusing  to  hear  evi- 
iuent  and  material  to  the  coiiti-oversy  ;  or  of  any  other  misbe- 
ivhich  the  rights  of  any  party  have  l)een  pi-ejudiced. 
e  the  arbitrators  exceeded  their  powers,  or  so  imperfectly  exe- 
,  that  a  mutual,  final,  and  definite  award,  upon  the  subject  mat- 
sd.  was  not  made. 

1  award  is  vacated,  and  the  time,  within  which  the  submission 
!  award  to  be  made,  has  not  expired,  the  court  may,  in  its  dis- 
3ct  a  rehearing  by  the  arbitrators. 

In  either  of  the  following  cases,  the  court,  specified  in  the  sub- 
ist  make  an  order  modifying  or  correcting  the  award,  upon  the 
of  either  party  to  the  submission  : 

3  theie  was  an  evident  miscalculaiion  of  figures,  or  an  evident 
the  description  of  any  person,  thirjg,  or  property,  referred  to  in 

i  the  arbitrators  have  awarded  upon  a  matter  not  submitted  to 
ffecting  the  merits  of  the  decision  upon  the  matters  submitted. 
13  th^  award  is  imperfect  in  a  matter  of  form,  not  affecting  the 
le  controversy,  and,  if  it  had  been  a  referee's  report,  the  defect 
been  amended  or  disregarded  by  the  court, 
r  mav  modify  and  correct  the  award,  so  as  to  effect  the  intent 
\  promote  justice  between  the  parties. 

Notice  of  a  motion  to  vacate,  modify,  or  coiTect  an  award,  must 
pon  the  adverse  party  to  the  submission,  or  his  attorney,  within 
[is  after  the  award  is  filed  or  delivered,  as  prescribed  by  law  for 
lOtice  of  a  motion  upon  an  attorney  in  an  action.     For  the  pur- 

2  motion,  any  judge,  who  might  make  an  order  to  stay  the  pro- 
I  an  action  brought  in  the  same  court,  may  make  an  order,  to  be 

the  notice  of  motion,  staying  the  proceedings  of  the  adverse 
force  the  award. 

Wlierc  the  court  vacates  an  award,  costs,  not  exceeding  twenty- 
and  disbursements,  may  be  awarded  to  the  prevailing  party ;  and 

it  thereof  may  be  enforced,  in  like  raanuev  aa  lUe  v^'syivwvV  q!^ 

a  motion  in  au  nction. 

Upon  the  f^nintiuif  of  an  order,  conftvmin?^,  nu\d\U'\\\^,  ^^  <:«^- 
-aid,  judgment  may  be  entered  in  conformMv  U\evcNN\v\\.  w^^^V^"^ 
port  in  im  nction,  except  as    is  otherwise   pv^acvWift^  ^^  ^^^' 
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title.     Costs  of  the  »pplicntion,  and  of  the  proceedings  sub&eqaent  tbent^ 
uui  exteeding  twenty-tive  dollars  and  disbursements,  may  be  awarded  bythl 
court,  in  its  discretion.     If  awarded,  the  amount  thereof  must  beiQcla<M.: 
in  tiie  judgineut. 

J5  2379.  Immediately  after  entering  judgment,  the  clerk  must  itnA 
togeiher  and  file  the  following  papers,  which  eou^titut^  the  judgme* 
roll :  . 

1.  The  submission  ;  the  selection  or  appointment,  if  any,  of  an  additiotfl 
arbitrator,  or  umpire ;  and  each  written  extension  of  the  time,  if  any,  wittuft' 
which  to  make  the  award. 

2.  The  award. 
ii.  Each  notice,  affidavit,  or  other  paper,  used  upon  an  application  to  tt0 

firm,  modify,  or  correct  the  award,  and  a  copy  of  each  order  of  thecoorti 
upon  such  an  application. 

4.    A  copy  of  the  judgment. 

The  judgment  may  be  docketed,  as  if  it  was  rendered  in  an  action. 

§  2380.  The  judgment  so  entered  has  the  same  force  and  effect,  in  il  ' 
respects,  as,  iind  is  subject  to  all  the  provisions  of  law  relating  to,  a  ju(^ 
ment  in  an  action  ;  and  it  may  be  enforced,  as  if  it  had  been  rendered  inu 
action  in  the  court  ni  which  it  is  entered. 

J5  2381.  An  appeal  may  be  taken  from  an  order  vacating  an  awnrd,  or 
from  a  judgnient  entered  upon  an  award,  as  from  an  order  or  judi^meut  ■ 
an  action.  The  proceedings  upon  such  an  appeal,  including  the  juilgmflil 
tiiereupon,  and  the  enforcenient  of  the  judgment,  are  governe<l  by  the  i>r»> 
visions  of  chapter  twelfth  of  this  act,  as  far  as  they  are  applicable. 

g  2382.  The  death  of  a  party  to  a  submission,  made  either  as  pi-esciilwd 
in  this  title  or  otherwise,  or  the  appoinnnent  of  a  ctmimittee  of  the  per^M 
or  pioperty  of  such  a  party,  as  prescribed  in  title  sixth  of  this  chapter, 
operates  as  a  revocation  of  the  submission,  if  it  occurs  before  the  awiii-Jii 
filed  or  delivered  ;  but  not  afterwards.  Where  a  party  dies  afterwards,  if 
the  submission  contains  a  stipulation,  authorizing  the  entry  of  a  judjimenl 
upon  the  award,  the  award  may  bccontiru)ed,  vacated,  modified,  or  corrwltd, 
upon  the  application  of,  or  upon  notice  to,  his  executor  or  administrator, or 
a  temporary  administrnto;*  of  his  estate;  cr,  where  it  relates  to  real  prnp- 
erty,  his  heir  or  devisee,  who  has  succeeded  to  his  interest  in  the  real  prop- 
erty. Where  a  committee  of  the  property,  or  of  the  person,  of  a  party,  i* 
appointed,  after  the  awaid  is  filcil  or  delivered,  the  award  may  be  continued, 
vacated,  modified,  or  corrected,  upon  the  application  of,  or  notice  lo,  a  v-om- 
mittee  of  the  i)roporty  ;  but  not  otherwise.  In  a  case  specified  ia  ild* 
section,  a  judge  of  the  court  may  make  an  order,  exteiuling  the  tune  witbiii 
which  notice  of  a  motion  to  vacate,  modify,  or  correct  the  award,  ninsi  be 
served.  Upon  confirming  an  award,  where  a  party  has  dietl  since  it  w«« 
filed  or  delivered,  the  court  must  enter  judgment  in  the  name  of  the  orig" 
inal  party  ;  and  the  proceedings  thereupon  are  the  sanie,  as  where  a  pmj 
dies  a."*;;r  a  verdict, 

i^  2383.  A  submission  to  arbiliation,  made  either  as  prescribed  in  ihil 

title  ov  otherwi.<e,  cannot  be  revoked  by  either  party,  after  the  allefraiiooi 

and  /woofs  of  the  parties  \w\ve  Wew  cW^ivV  wwd  the  matter  finally  subinitieJ 

to  the  aibltrators  for  i\\e\v  v\ec\sww.     X  v^sv>viw\\wv,'«Ww  \\\Vi^*»d^  mast  be  , 

wnde    })\nn   instrmneiU   m  nvv\\\\\o^.  ^v;.\\..a\\^n  v\\^  t^NViVwxsf,  ^Atv;,v«>rt. 

IS  not  ne.ertsnry,  in   any  cwse,  v\\a\.  vwft  \tv*vxv^  wc 
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Uimnipon  the  eonrt  must  'fjMit  such  an  order,  unless  the  award  is  vacated, 
Biodified,  or  corrected,  as  pre^H;ribe(I  in  the  next  two  sections.  Notice  of 
the  motion  munt  be  served,  u|>on  the  adverse  pnrty  to  the  Bubmission,  or 
bid  attorney,  as  pre'scribc<l  by  law  lor  service  of  notice  of  a  motion  upon  an 
attorney  in  an  action  in  tiie  same  court.  In  tlic  supreme  court,  the  motion 
iBU8t  be  made  within  the  judicial  district,  embracing  the  county  where  the 
judgroeut  is  to  be  entered. 

^  2374.  In  eitiief  of  the  fo11owin<;  cases,  the  court,  specified  in  the  sub- 
niAsion,  must  make  an  order  vacating  tlie  award,  upon  the  application  of 
either  party  to  the  submisMiion  : 

\.  Where  the  award  was  procured  by  corruption,  fraud,  or  other  undue 
Qeins. 

i.  Whei'e  there  was  evident  partitdity  or  corruption  in  the  arbitrators, 
or  either  of  thcni. 

3.  Where  the  arbitrators  were  guilty  of  misconduct,  in  refusing  to  post- 
pone the  hearing,  upon  sufficient  causo  shown,  or  in  refusing  to  hear  evi- 
deuce,  pertinent  and  mutcriul  to  the  coati-oversy  ;  or  of  any  other  misbe- 
btvior,  by  which  the  rights  of  any  party  have  been  pi-ejudiced. 

4.  Where  the  arbitrators  exceeded  their  powers,  or  so  imperfectly  exe- 
rted them,  that  a  mutual,  fin.tl,  and  definite  award,  upon  the  subject  mat- 
*»  Biibmitted.  was  not  made. 

Wliere  an  award  is  vacated,  and  the  time,  within  which  tlie  subn)is.sion 
i^oires  the  award  to  be  made,  has  not  expired,  the  court  may,  in  its  dis- 
CietbD,  dii'ect  a  rehearing  by  the  iirbitrutors. 

§  2376.  In  either  of  the  following  cases,  the  court,  specified  in  the  sub- 
(ktission,  must  make  an  order  modifying  or  correcting  the  award,  upon  the 
Application  of  either  party  to  the  submission  : 

1.  Where  there  was  an  evident  miscalculation  of  figures,  or  an  evident 
^fcistake  in  the  description  of  any  person,  thing,  or  property,  referred  to  in 
^  award. 

2.  Where  the  arbitrators  have  awarded  upon  a  matter  not  submitted  to 
tliem,  not  affecting  the  merits  of  the  decision  upon  the  matters  submitted. 

8.  Where  thv  award  is  imperfect  in  a  matter  of  form,  not  affecting  the 
'■nits  of  the  controverey,  and,  if  it  had  been  a  referee's  report,  the  defect 
^W  have  been  amended  or  disregarded  by  the  court. 

The  order  may  modify  and  correct  the  award,  so  as  to  effect  the  intent 
^^bereof,  and  promote  justice  between  the  parties. 

$  2376.  Notice  of  a  motion  to  vacate,  modify,  or  coirect  an  award,  must 
OfBerved  upou  the  adverse  party  to  the  submission,  or  his  attorney,  within 
Wipee  months  after  the  award  is  filed  or  delivered,  as  prescribe*!  by  law  for 
■•▼ioe  of  notice  of  a  motion  upon  an  attorney  in  an  action.  For  the  pur- 
poies  of  tlie  motion,  any  judge,  who  might  make  an  oi-der  to  stay  the  pro- 
^Wdings,  m  an  action  brought  in  the  same  court,  may  make  an  order,  to  be 
^•''ed  with  the  notice  of  motion,  staying  the  proceedings  of  the  adverse 
E*rtjr  to  aaforce  the  award. 

8  2377.  Wliere  the  court  vacates  an  award,  costs,  not  exceeding  twenty- 
w*  dolhirs  and  disbursements,  may  be  awarded  to  the  prevailing  party ;  and 
^  payment  thereof  may  be  enforced,  in  like  manner  as  the  payment  of 
^**U  upon  a  motion  in  an  action. 

1 2378.  Upon  the  granting  of  an  order,  confirming,  nuKiifying,  or  oor- 
'^^^Hii^an  a waitl,  judgment  niny  be  entered  in  cottformity  therewith,  as  upon 
^itfci«e*«  repoi't  in  an  action,  except  as  is  otherwise  prescribed  in  this 
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title.  Cosls  of  the  appliciiiioii,  anil  uF  die  pracecdiogs  siibEequiMii  (berM 
Dill  eicMiiinti  iwenly-fivH  dollara  itid  di^iiurseiueiits,  miiv  be  uwurJcJ  tr  tl 
uoun,  ill  lis  iliaereiion.  If  avai'ileij,  ilie  amount  Ibereot  iiiunt  be  iutludc 
in  tlie  jiiiigment. 

§2379.  Jmmedintel;  aSur  enterini;  juil^eni,  tbe  clerk  mual  ailuc 
logetlier  aoii  file  the  tolloiiing  papers,  wiiii'h  uoiistitate  (lio  jrnlgibeiil 
roll: 

I.  Thfl  submiBitii 
urbiimMT,  or  umpii 
whiL'li  )u  make  Itic  itKaril. 

'i.  Tli«HWiird. 

a.  Eiidi  notice,  nRiclavit.  or  nltier  )>Bper,  uaml  upon  ;iii  applit'iilion  to  fih' 
Bmi,  modify,  or  aoi'reul  tbc  itwKfil,  auij  ■  copy  of  eucli  orjer  of  tba  fuorl, 
upon  suuli  nil  Hpplk'iilion. 

t.   K  copy  of  Ihe  jiidgnient. 

TUo  judgment  tauy  be  dockoMl.  as  if  it  mui  rendered  in  an  action. 

g  2380.  Tbe  judgment  so  entei-eil  has  the  Bame  force  and  eireft,iull 
respects,  uk,  iind  ia  nubjei't  ro  all  l)ie  piovisioii9  o(  linf  relutin};  In,  tpiAf 
went  ill  1111  action;  mid  it  may  lie  enfurcfJ,  iis  if  it  Imd  been  rendetW  in " 
aetimi  in  ihe  wurt  in  wliii^h  it  ia  entered. 

f  2381.  An  uppeii!  may  be  taken  fmrn  an  order  TttcntinR  iin  nwwri,  W  J 
finm  n  juilgmt'iit  entered  tiiHin  tn  nwiuil.  a^  fium  au  order  or  jmli^nKM  bi 
Hn  iiuliun.  TliQ  piiueeiliiifcd  upon'  siwb  no  nppeal.  Including  llni  pidEIK^  j 
tlutreujKin,  and  the  eofprueuieDt  of  tlie  judgment,  ure  guveriied  by  ll«  jm-l 
vi8io.~i9  of  obupler  twelfth  of  llii»<  ucl,  nx  far  iis  liii!]'  lire  applicable.  '  I 

r — ,  .._  ni'eseriiied  in   title  slmli  nr  ■'-■ 
n  of  the  SI 
filed  or  delivered  ;  liut  not  liflernnrdg.     Wiiero  n  gmrt 
the  Hubmiaaion  conlnin«  a  Blipulation,  aotbuiizing  the 
u|ion  the  award,  tbe  sward  may  be  con  Brined,  mviiieil,  ti 
upon  ibe  appliiiilioii  of,  or  upon  notli-e  to,  Ills  exivHi.ji 
a  tempoi'Jii'V  adroini^lrnlor  of  hid  Kf^ute ;  el',  nlkiL-  ii 
ertv,  hi!<  heir  or  devisee,  wbo  bus  succeeded  to  bi.<  iiiiii 
erly,     Wlici'e  u,  conimillee  of  the  property,  or  uf  il.f  i 
uppointoi),  alter  ilie.ewuiil  is  Skd  or  delivered,  tlit:uiuii 
VBL'Hled,  modified,  or  corrected,  upon  the  nppllGHtiuii  uf 
miltee  oF  the  property ;  but  not  otiierwise.     In  n  c 
section,  u  judge  of  tbe  court  ina,«  make  >iii  order,  eiteodlug  ttiv  time  <d 
which  notice  of  a  motion  to  vacate,  modify,  or  coricut  tlie  kwaiij,  ni 
served.     Upon  uoiiGrming  an  award,  where  a  p;irty  lian  died  iinn 
filed  or  delivered,  the  coni't  mn^t  enter  judgment  in  tbc  niinie  of  ili*o4 
'y !  iind  the  pi'oceeditiga  ibercu  '  '^ 
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described  in  subdivision  third  of  the  last  section  but  one,  must  forth- 
affix  it  in  a  book,  Icept  in  his  oliice  for  that  purpose  ;  must  make  and 
cribe  a  minute,  at  the  bottom  of  the  copy,  of  the  time  when  he 
ived  and  affixed  it;  and  must  index  the  notice  to  the  name  of  the 
tgagor. 

2391.  The  notice  of  sale  must  specify  : 

The  names  of  the  mortgagor,  of  the  mortgagee,  and  of  each  assignee 
le  mortgage. 

The  date  of  the  mortgage,  and  the  time  when,  and  the  place  where,  it 
scorded. 

Tlie  sum  claimed  to  be  due  upon  the  mortgage,  at  the  time  of  the  first 
ication  of  the  notice  ;  and,  if  any  sum  secured  by  the  mortgage  is  not 

due,  the  amount  to  become  due  thereupon. 

A  description  of  the  mortgaged  property,  conforming  substantially  to 
contained  in  the  mortgage. 

2392.  The  sale  may  be  postponed,  from  time  to  time.  In  that  case, 
tice  of  the  postponement  must  be  published,  as  soon  as  practicable 
eafteT,  in  the  newspaper  in  which  the  onglnal  notice  was  published ; 
the  publication  of  the  original  notice,  and  of  each  notice  of  postpone- 
t,  must  be  continued,  at  least  once  in  each  week,  until  the  time  to  which 
sale  is  finally  postponed. 

2393.  The  sale  must  be  at  public  auction,  in  the  daytime,  on  a  day 
r  than  Sunday  or  a  public  holiday,  in  the  county  in  which  the  mortga<;ed 
erty,  or  a  part  thereof,  is  situated  ;  except  tiiat,  where  the  luortg.ige  is 
he  people  of  the  State,  the  sale  may  be  made  at  the  capitol.  If  the 
erty  consists  of  two  or  more  distinct  farms,  tracts,  or  lots,  they  must 
d\d  separately ;  and  as  many  only  of  the  distinct  farms,  tracts,  or  lots, 
I  be  sold,  as  it  is  necessary  to  sell,  in  order  to  satisfy  the  amount  due  at 
Ame  of  the  sale,  and  the  costs  and  expenses  allowed  by  law.  But  where 
or  more  buildings  are  situated  upon  tiie  same  city  lot,  and  access  to  one 
itained  through  the  other,  they  must  bo  sold  together. 

2394.  The  mortgagee,  or  his  assignee,  or  the  legal  representative  of 
!r,  may,  fairly  and  in  good  faith,  purchase  the  mortgaged  property,  or 
part  thereof,  at  the  sale. 

2395.  A  sale,  made  and  conducted  as  prescribed  in  this  title,  to 
rchascr  in  good  faith,  is  equivalent  to  a  sale,  pursuant  to  judgment  in 
ction  to  foreclose  the  mortgage,  so  far  only  as  to  be  an  entire  bar  of  all 
a  or  equity  of  redemption,  upon,  or  with  respect  to,  the  property  sold, 
ich  of  the  following  persons  : 

The  mortgagor,  his  heir,  devisee,  executor,  or  administrator. 

Each  person,  claiming  under  any  of  them,  by  virtue  of  a  title,  or  of  a 
by  judgment  or  decree,  subsequent  to  the  mortgage,  upon  whom  the 
!e  of  sale  was  served,  as  prescni)ed  in  this  title. 

Each  person  so  claiming,  whose  assignment,  mortgage,  or  other  con- 
nce  was  not  duly  recordtnl  in  the  proper  book  for  recording  the  same 
e  county,  or  whose  judgment  or  decree  was  not  duly  docketed  in  the 
ty  clerk's  office,  at  the  time  of  the  first  publication  of  tl>e  notice  of 

and  the  executor,  administrator,  or  assignee  of  suc\\  a  pev^ovi. 

Every  other  person,  claiming  ujider   a   stututovy   \\ct\  oy  \v\v.*\\\t\\>\\v5\^Qi^ 
? J  subsequent  to  the  mortfrngo,  attaching  lo  t\\o  t\\.\e  ov  'wweve^VvA  vwvj 
J,  desi<rn:ued  in  either  of  tlie  /orej^oing;  8ubdivis\o\\d  o^  V\\\^  ^viv-uow. 
'lie  wife  or  widow  of  the  luor tgagor,  or  of  a  8ubsec\ueu\.  %vAtv\.^^^  w^ow 


cairMt«  4rf  ilie  tiMJMi^:  WMcM  to  lie  rnverti  ^  or.  u  ihf  - 

Uh-  BdWI  uf  ri«i»i«  piw  tvt  dnt  (iii  sad  uiawt  m  irn,. 
brW. 

>.  A  rvff  oT  IbB  aetine  mntHteitlirrtrLM  Irmt  ^i^tr  ■ 

>.'  4.  A  Diit>i  uT  iIh  Buuee  bum  I 
Ike  Bivlofftt.  or.  if  he  H 
ff  of  Uh  Buticv  awf  ako  I*  «Bnr«<  ■■ 
gniltei!  or  mortfiif^  of  llie  (-iDprrti.  vbl 
tlie  pruptr  ufBve  f<>T  ra-onling  ii  ia  ibe  oMUiO,  ai  tlw  line  •>!  ilx  fMn 
KMliott  tii  lb«  uultce  uF  Aaie  t  upon  the  wif«  or  vi>Jo«  «t  llie  niu>t^iigB'i4 
(be  wife  ur   ■Hkiir  ul  ewJi  suliBequeui   gnnttv,  sUn^  mnvtiunx  <" 
r^isurded.  ibm  baring  an  iacbonie  or  mitlil  rigfii  of  dunpr,  or  «  M 
dower,  «iliunJin*i«  Iw  tbe  lien  of  Uie  inongoi^ :  or  otwii  ui  p«m 
ingation  upou  tlic properly, autMeqnenllullwaiaru;*:^!})'  tirti 
iiieut  ur  ikcrvc,  Jul;  diicketed  in  Ihe  muuif  i  Ih^'s  uffiue  anil  a 
■pei'iSu  ur  geoeml  (len  apun  the  properir. 

Tbe  iKfiice,  ■pa.'i&cl  m  tbii  iertion,  inii-4  be  subM^ritiM  br  iL, 
eniitlod  lo  e«n'ot«  the  pwwer  of  snie.  udIc«*  his  lune  duiiixnir  if 
tlw  twly  of  Ihe  uoiice,  in  wliidi  cum,  il  m»j  be  ultHcnbed  hf  hi 

^  2389>  Service  of  noti<«  of  the  bbIp.  ns  premribed  in  saMiri 

of  iliL'  Ji.Ht  Fifciian,  iDU'<t  be  maite  us  lollox-s: 

I  rpiiii  (lie  mnrlgagor,  his  wife,  nidow,  eieculor,  or  a<liiiii>i- 
BiilmtijiieiiL  yruLlee  uf  the  property,  wliuse  couvByinice  is  ii(".i^ 
hie  wile  or  wjduiv  ;  b.r  deli leriijg  ■  eopy  of  Ihe  nuLice,  ■«  pnu;.ti 
oU)  6ret  ill  title  fir#l  of  i^liipter  filth  of  this  iu;t,  fur  ilelittry  u 
n  *amm<>n«,  in  order  to  make  personal  serriise  ih^reof  upiin  Oaft 
he  aerved  :  or  by  lenrlng  such  n  copy,  addrepsed  lolhe  perMD  to*'^ 
11  hlB  dwelliag-liDUse,  with  »  pL>rgaa  uf  auituble  igii  iiuil  discMlloa,  4 


;.  U|»n 


i„J  ..Ita 


lii'i  \a  the  Biime  method, 

IV.  properly  iiSfloaisl  in  a  po*i 

;d,  Mt  hia  pl«i«of       ' ' 


by* 
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ding  of  the  affidavits,  as  prescribed  in  the  last  section  but  one.     But 
not  lK>and  to  pay  the  purchase-money,  until  the  affichivits,  specified  in 
section,  with  respect  to  the  property  purchased  by  him,  mve  tiled,  or 
ered  or  tendered  to  him  for  filing. 

2401.  Tt)c  following  costs,  in  addition  to  the  expenses  specified  in  the 
section,  art*  allowed,  in  proceedings  taken  as  prescribed  in  this  title : 
For  drawing  a  notice  of  sale,  a  notice  of  the  postponement  of  a  sale, 
I  affidavit,  made  as  pi%scribed  in  this  title,  for  each  folio,  twenty-five 
;  for  making  each  necessary  copy  thereof,  for  eacii  folio,  thirteen 

• 

P^or  serving  each  copy  of  the  notice  of  sale,  re<^uired  or  expressly  per- 
d  to  he  served  by  this  title,  and  for  affixing  each  copy  thereof,  required 
affixe<l  upon  the  court-house,  as  prescribed  in  this  title,  one  dollar. 
For  superiutcndint;  the  sale,  and  attending  to  the  execution  of  the 
sary  papers,  ten  dollars. 

S402.  The  sums,  actually  paid  for  the  following  services,  not  exceed- 

:ie  fees  allowed  by  law  for  those  services,  are  allowed  In  proceedings, 

1  as  prescril>ed  in  this  title : 

For  publishing  the  notice  of  sale,  and  the  notice  or  notices  of  post- 

nent,  if  any,  for  a  period  not  exceeding  twenty-four  weeks. 

For  the  services  specified  in  section  two  thousand  three  hundred  and 

V*  of  this  act. 

For  recording  the  affidavits ;  and  also,  where  the  property  sold  is  situ- 

in  two  or  more  counties,  for  making  and  recording  the  necessary  certi- 

opies  thereof. 

For  necessary  postage,  and  searches. 

t403.  The  costs  and  expenses  must  be  taxed,  upon  notice,  by  the  clerk 
J  county  where  the  sale  took  place,  upon  the  request  and  at  the  expense 
y  pei-son,  interested  in  the  payment  thereof.  Each  provision  of  this 
elnting  to  the  taxation  of  costs  in  the  supreme  court,  and  the  review 
3f,  applies  to  such  a  taxation. 

S404.  An  attorney  or  other  person  who  receives  any  money,  arising 
a  sale,  made  as  prescribed  in  this  title,  must,  within  ten  days  after  he 
es  it,  pay  into  the  supreme  court  the  surplus,  exceeding  the  sum  due 
«  become  due  upon  the  niortg-age,  and  the  costs  and  expenses  of  the 
osure,  in  like  manner  and  with  like  effect,  as  if  the  proceedings  to 
ose  the  mortgage  were  taken  in  an  action,  brought  in  the  supreme 
and  triable  iu  the  county  where  the  sale  took  place. 

405.  A  person,  who  had,  at  the  time  of  the  sale,  an  interest  in  or  lien 
the  properfy  sold,  or  a  part  thereof,  may,  at  any  time  before  an  order 
3e,  as  prescribed  in  the  next  section  but  one,  file  in  the  office  of  the 
of  the  county,  where  the  sale  took  place,  a  petition,  stating  the  nature 
stent  of  his  claim,  and  praying  for  an  order,  directing  the  payment  to 
f  the  surplus  money,  or  a  part  thereof. 

406.  A  person  tiling  a  petition,  as  prescribed  in  the  last  section,  may, 
the  expiration  of  twenty  days  from   the  day  of  sale,  apply  to  the 
ne  court,  at  a  term   held  within  the  judicial   district,  embracing  the 
f  where  his  petition  is  filed,  for  an  order,  pursuant  to  tV\^  ^v^N«t  ^\ 
tition.     ISotU'e  of  the  application  must  be  served,  \\\  XW  wvwwwex  \irc^ 

/  in  this  nut  for  the  service  of  n  paper  upon  au  tvUovwe^'  \\"v  wcv  v\^<\c>vw> 
irh  person,   who  hns  filed  a   like  i)etitiou,  -at   \ca?^X,  ev^XW  vV\>s^\>^'^^^^^ 
ication;  and  also  upon  each    person,  upon  vfV\orcv  o.  woxX^i^  c»\  «»^ 
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was*  served,  as  shown  in  the  affidavit  of  Mile,  or  upon  his  executor  or 
istiator.     But,  if  it  is  shown  to  the  c-ourt,  by  affidavit,  that  service  oponi^'''' 
pei*sou.  required  to  l>e  served,  CHnnot  bo  so  made  with  due  diligence, 
may  b(*  given  to  him  in  any  manner  which  the  court  directs. 

^  2407.  Upon  the  presentation  of  the  petition,  with  due  proof  of  Milei 
of  application,  the  court  must  make  an  order,  referring  it  to  a  soiublip* 
son,  to  ujtcertain  and  report  the  amount  due  to  the  petitioner,  ami  ttoA 
other  fuM-Hon,  which  is  a  lien  upon  the  surplus  money ;  and  the  prioritiafi 
the  itevenil  hens  thereupon.  Upon  the  coming  in  and  confirmation  of  tb 
rcfcrci^V  i*e|)ort,  the  court  must  make  such  an  order,  for  the  dislributiotil 
the  sur]>1us  money,  as  justice  requires. 

^  2408.  The  last  four  sections  do  not  apply  to  surplus  money,  itiai^ 
upon  the  sole  of  real  property,  of  which  a  decedent  died  seized,  where  lettn 
tpstamcntary  or  letters  of  administration,  upon  the  decedent's  estite,  wcn^ 
wiihin  four  years  lie  fore  the  sale,  issued  from  a  surrogate's  court  witUi 
the  State,  having  juri^Mliction  to  issue  them. 

^  2409.  [ofKfl  1882.]  This  title  docs  not  affect  any  provision  of  lif, 
inciinsistent  therewith,  especially  relating  to  the  foreclosure  of  mortgipi 
to  the  people  of  the  State,  or  to  the  commissioners  for  loimnig  certaii 
moneys  of  the  United  States. 

TITLE  X. 

Procfedinga  to  change  the  name  of  an  individual. 

I  S410.  Application  ;  where  made.  {  2415.  Order  to  be  piihhshed;  p^Mtt 

2111.  1(1.:  in  Buffalo  and  Brooklyn.  to  be  recorded. 

2(l'.2    IVtition.  241G.  When  new  name  to  beawamei 

3413.  l>nUr.  2417.  Action  not  to  al>ale.  etc. 

2414.  Application  by  un  infant.  2418.  County  ekrk  to  make  retarii 

etc. 

^  2410.  A  person  of  full  age,  residing  within  the  State,  may  apply » 
the  oouni y  court  oi  tlic  county  in  which  lie  resides ;  or,  if  lie  resides  in  thi 
city  «^f  New  Yi»rli.  to  the  court  of  common  pleas  for  that  city  andcounlT,, 
for  lc:ivc  to  assume  another  name. 

v5  2411.  V/heri'  the  ipplicant  resides  in  the  city  of  Buffalo,  the  applies 
tion  mav  bo  nuulc,  ciliier  to  the  countv  court  of  Erie  countv,  or  to  the 
sujkMior  ii>urt  of  Uuffiilo.  Where  he  resides  in  Bi-ouklyn,  it  may  Ikj  inaue, 
either  to  the  cou.uy  court  of  Kins:p  county,  or  to  the  city  court  oif  Brooklvu. 

s^  2412.  Tlu'  applic.ition  must  Im?  m:ido  by  a  written  |ietition,  which inurt 
be  siijncvl  by  iho  pciilionor;  must  specify  the  name  which  he  propojvs  to 
:»s<M!;.i' ;  ip.u<t  s::ito  xhc  irrouMiis  of  the  applii*Htion  ;  and  must  be  veritiedl, 
m  I'.lvc  in.iniuM"  :is  :i  voriticd  pleadinj:,  in  an  action  in  the  supi*enie  court. 

>^  2413.  It  tlio  court,  to  which  the  ^X'tition  is  presented,  is  s:itisHedibere- 
b\.  o".  b\  p:«»o!".  b\  atVh!.i\\l.  pic<cnied  therewith,  that  there  is  no  n'asoo- 
able  o'.»cc;  oil  :v»  ■i\c  iv:.:io:uM's  assuining  thename'pro{H>sed,  it  must  niik< 
aM  ovitv.  acibo;  .-■.  o  t|^»  |>,'tiiiv»j!cr  to  assume  that  name,  on  a  day  specitieii 
t!uvt».n.  r.o;  Ics-  ;'.•.  .i  ;  :;v  ,ia\'«  .iftor  ilio entry  of  the  order,  upou  hi#  com 
p!\.r.ii  u;;!j  t!'.c  p: ,»\ '.^.^v^s  *  I  :I'o  '*.cx:  soL':ion  but  one. 

vj  ;241 1.   A\  -.  i:.!-.!:  :v;j\    :Nv>   ..;.v>1v,  i.v   his   jjenoral   guanlian,  or  th" 
J.'.:  i;,.;  i.!  i'"  :  ^  r:".'»v*«.  v^v  "'^  'v^  v.ow  v.\ovx\.  \\yc  Wave  to  apsume  anotlw 

-■:i  f  ::s  .»i  r    S'r  x\w  St".  \  ..x"'  ol    .\    \'^->^  ^'^^^ 
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r,  if  lie  is  dead,  upon  the  mother ;  or,  if  both  are  dead,  upon 
;u<'irdian  of  the  iufant,  or  the  g'lanUan  of  his  person.  But 
ars,  by  proof,  to  the  satisfaction  of  the  court,  that  the  infant 
or  mother,  or  tliat  both  reside  without  the  State,  and  that  he 
lian,  residing  within  the  State,  the  court  may  dispense  with 
uire  notice  to  be  given  to  sucli  persons,  and  in  such  a  manner, 
roper.  Upon  the  iiearing,  the  court  must,  in  addition  to  the 
tied  in  the  last  section,  be  satisticd  by  the  proofs,  that  the 
le  infant  will  be  substimtially  promoted  by  the  change  of  his 
[)t  as  otherwise  prescribed  in  this  section,  the  provisions  of 
ating  to  an  application  by  a  person  of  full  age,  apply  to  an 
J  an  infant. 

nthin  ten  days  after  the  order  is  made,  the  petitioner  must 
hereof  to  be  published,  in  a  newspaper  published  in  the  county, 
order  was  made ;  and,  within  twenty  days  after  the  making  of 
must  cause  the  papers  upon  which  it  was  granted,  and  an 
e  publication  thereof,  to  be  tiled  and  recorded,  as  prescribed 
Dn.  Where  the  oi*der  was  made  in  any  county  except  New 
)ers  must  be  tiled  and  recorded  in  the  county  clerk's  office, 
der  was  made  by  the  court  of  common  pleas  for  the  city  and 
V  York,  they  must  be  tiled  and  recorded  in  the  office  of  the 
court. 

:'  the  requirements  of  the  last  section  are  complied  with,  the 
St,  on  and  after  the  day  specified  for  that  purpa<e  in  the 
wn  by  the  name,  which  he  is  thereby  authorized  to  assume ; 
ler  name. 

n  action  or  special  proceeding,  civil  or  criminal,  theretofore  or 
mmenced  against  a  person,  whose  name  is  changed  as  pre- 
s  title,  shall  not  abate,  nor  shall  any  relief,  recovery,  or  other 
erein,  be  prevented,  impeded,  or  impaired,  in  consequence  of 
'  name.  The  plaintiiT  in  the  action,  or  the  paity  instituting 
•oceeding,  or  the  people,  as  the  case  requires,  may,  at  any  time, 
er,  amending  any  of  the  papers  or  proceedings  therein,  by  the 
)f  the  new  name,  withont  costs,  and  witiiout  prejudice  to  the 
ceding. 

he  clerk  of  each  county,  except  the  county  of  New  York,  and. 
he  court  of  common  pleas  for  the  city  and  county  of  New  York, 
V,  in  the  month  of  December,  make  a  return  to  the  secretary  of 
he  changes  of  names  of  persons,  which  have  been  made  within 
nee  his  last  return,  as  prescribed  in  this  title.  The  secretary  of 
luse  to  be  published,  from  those  returns,  in  the  next  volume 
i-laws,  a  tabular  statement,  showing  the  original  name  of  each 
he  name  which  he  has  been  authorized  to  assume. 

TITLE   Xr. 

cecdhigsfor  the  voluntary  dissohitioii  of  a  corporation. 

a  majority  of  directors,  §  2425.  Id.;  to  be  served   on  creditors 

may  petition  for  dissolu-  and  stockholders. 

53426.  Hearing, 

hen  they  are  equally  di-  2427.  Id.;  original  papers  mav  t\«iMSft^. 

a.  24C8.  A\)\)l\cvv\vovi  io\  tiVAvV  ot<\«. 

tts  of  petition.  2429.  Fiwul  ord^'T. 

ft  to  he  .•innexod.  24:)rt.  Cevtam  ea\e«,  elc.,NO\<^-               . 

njoji    of  petition,    etc.  2431    Certain    covvotv\X.\owa    Vi^c»i\^»s^ 

toj'Low  cnaso.  from  VU\d  UX\e. 
y  be  published. 


wu  stfrred, 08  sIh>wd  in  (he  sIGdiTic  of  Kile, or  upnn  his  eneciilor  or  tdisik- 
islniior.  Bui,  if  it  ie  showu  lo  the  i-ourt,  hj  nffiaavit,  tliat  fiei'SiL'B  upon  my 
pei'sou.  reiiliired  to  be  aervetl,  oianat  bo  an  made  witli  dae  ■liligotHW.  niMKii 
Diny  be  |;ivoi<  tn  liim  in  onj  miiniic^r  nliirh  llie  conrt  dtrocu. 

g  3407.  Upim  Oie  preBeiiWlion  of  llio  petition,  n-ith  doe  proof  ofnotiM 
of  rtppliuHtioil,  the  court  must  makii  an  ortler,  referting  it  tu  a  suiuhl*  pa- 
fon,  lu  DAL'ertain  »nd  report  the  amuuiit  due  to  the  petitjoaer,  oud  toodi 
other  peraon,  vhich  i»  a  lien  upon  tlie  surplus  moiie]- :  ind  the  priariliH  tS 
tJte  B«veriil  tiBoa  tberaopoD.  Upon  the  uoming  in  and  coaflnDaiion  of  lla 
referveV  lepert,  the  court  mmt  make  Eim-li  »ti  order,  for  the  dtstributian  nf 
the  aurplH  money,  us  justice  reiiuircB. 

§  3408.  The  IurI  four  eections  do  not  appi.V  to  sarplaa  oxiMei,  tt'ei'i 
upon  llie  sole  of  real  property,  of  which  u  deuedent  died  seixed.  wtiera  Isllcn 
t^inmcntsrv  or  letterEi  or  Bdmiiifstratiiin,  upon  the  ilinxdent'd  eilaW,  itn, 
wilhiu  four  jeaifl  hefore  tiiu  sxle,  isBUi'd  from  n  Biirnigiite's  court  wilUl 
itio  :jtaic,  lirwlnf;  jutiadieiioii  to  isaue  Ihem. 

a  2409.  [amW  1882.]  Thia  title  doea  not  uffefl  any  provision  of  1«», 
incuii^iEitent  tlierewith,  especiallj  I'elHting  to  the  forctlusura  uf  niortgip* 
to  llie  people  of  the  Slnte,  or  to  the  uotumiBaionerfl  for  lonniiig  c«t"ii 
moneya  of  the  Gnited  States. 

TITLE   X. 

Proeeediaga  to  rJiaiye  tht  name  nf  an  individual. 

I  MIO.  AppllMlion  :  when!  niude.  S  WiS.  Order  lo  bo  pn'.rnhod  [  pqM 

Sill.  1,1:  in  BultEilo  uiid  Sroohlji).  in  be  wcordKd. 

341i   Petition.  MIC.  When  new  nliiie  lo  lie  ssunsL 

HIS.  Order,  M17.  Action  not  loultule.  mr. 

M14.  AppllcatlDQ  by  in  iursut.  'MiS.  CDuniy  cli^rlt  Eu  iiulte  nui, 

g  2410.  A  person  of  full  age,  residing  within  tlie  Sutc.  mi.;  Hp|il;ll 
Ihe  county  I'ourt  of  the  count)'  in  »hich  bu  i>aaidea ;  or,  if  lie  resides  ni  ibl 
city  uf  New  York,  to  the  court  of  t-oin man  pleas  for  l.hiit  city  and  uodiUT,, 
lor  leave  tn  nsunnie  lUiother  nanio. 

g  2411.  Where  (he  applicant  resides  in  the  oily  of  BufTulo,  Ihe  appSw  ' 
tion  miiy  be  made,  either  to  the  county  (.-ourt  of  Erie  I'uunly,  or  ID  lb» 
superior  court  of  BiiSulo.  Where  he  resides  in  Bi'ooklyii,  it  nuiy  bv  ini^ 
either  to  the  caanty  Qourt  of  Kings  uounty,  or  lu  the  city  court  of  Bc«^;D- 

§3412.  The  applk-nlion  must  be  miide  by  n  wnlleii  palition.  whiehiw* 
be  ligiied  by  the  petitioner  ;  must  specify  the  immc  wlijuli  he  pivpiMH  W 
oBsuiiiu  1  niuet  state  the  grounds  of  the  SippIicHtion  ;  and  niuRt  be  verity 
in  lilte  mnnner  ns  w  verified  pleiidinK,  in  an  iietioii  in  the  ^upi-enie  ODUft.    • 

g  2413.  If  Ehecoart,  to  whichlhu  petition  is  presented,  is  HHtiaBed lb>* - 
t^.  or  by  proof,  by  afBd^ivit.  presented  lliereirith,  tbnt  Uiere  in  no  itaiH 
able  objection  lo  the  petitioner's  usauining  the  nnnie  proposed,  it  mail  Bxt*  . 
an  order,  uuthnrizlng  llie  petitioner  lo  oaaume  that  niune,  on  n  Jay  spoiM 
Ibei'ein.  not  less  tlinii  thii-ty  diiya  after  tlie  enlry  of  the  order,  upou  hit  «)*■ 
plying  with  Ihe  pi'ovisioDa  of  the  next  section  but  one. 

„  2414.  An  Infant  may  iilso  apply,  by   IiLi  genend  guardian,  or  It* 

gsardian  of  his  person,  or  by  his  next  friend,  for  lenve  lo  assume  loollw 

le.     Where  he  iipplies  by  bis  next  friend,  notice  »r  the  lime  wlMB,«rf 

pliue  where,  the  pelition  will  be  presented,  must  be  served,  as  preiai*' 

'      *  e  serrice  of  a  paper  upon  on  attorney  in  an  utidi^  up* 
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tbe  father;  or,  if  lie  is  dead,  upon  the  mother;  or,  if  both  are  dead,  upon 
the  ^uncnil  giuirdian  of  the  infant,  or  the  g'lardian  ot  liis  person.  But 
vhera  it  appears,  by  proof,  to  tlie  satisfaction  of  the  court,  that  the  infant 
has  no  father  or  mother,  or  tliat  botii  reside  without  the  State,  and  that  he 
has  no  guardian,  residing  witihn  the  State,  the  court  may  dispense  with 
notice,  or  require  notice  to  be  given  to  such  persons,  and  in  such  a  manner, 
as  it  thinks  proper.  Upon  the  iiearing,  the  court  must,  in  addition  to  the 
mattei'S  specified  in  the  hist  section,  be  satisfied  by  the  proofs,  that  the 
intei-ests  of  the  infant  will  be  substantially  promoted  by  the  cliange  of  his 
uame.  Except  as  otherwise  prescribed  in  this  section,  the  provisions  of 
this  title,  relating  to  an  application  by  a  person  of  full  age,  apply  to  an 
application  by  an  infant. 

§  2416.  Within  ten  days  after  the  order  is  made,  the  petitioner  must 
cause  a  copy  thereof  to  be  published,  in  a  newspaper  published  in  the  county, 
iu  which  the  order  was  made;  and,  within  twenty  days  after  the  making  of 
the  order,  he  must  cause  the  papers  upon  which  it  was  granted,  and  an 
affidavit  of  the  publication  thereof,  to  be  filed  and  recorded,  as  prescribed 
io  this  section.  Where  the  order  was  made  in  any  county  except  New 
Terk,  the  papers  must  be  filed  and  recorded  in  the  county  clerk's  office. 
Where  the  order  was  made  by  the  court  of  common  pleas  for  the  city  and 
couuty  of  New  York,  they  must  be  filed  and  recorded  in  the  office  of  the 
clerk  of  that  court. 

§  2416.  If  the  requirements  of  the  last  section  are  complied  with,  the 
petitioner  must,  on  and  after  the  day  specified  for  that  purpose  in  the 
onler,  be  known  by  the  name,  which  he  is  thereby  authorized  to  assume ; 
uid  by  no  other  name. 

§  2417.  An  action  or  special  proceeding,  civil  or  criminal,  theretofore  or 
thereafter  commenced  against  a  person,  whose  name  is  changed  as  pre- 
scribed in  this  title,  shall  not  abate,  nor  shall  any  relief,  recovery,  or  other 
proceeding  therein,  be  prevented,  impeded,  or  impaired,  in  consequence  of 
the  change  of  name.  The  plaintiff  in  the  action,  or  the  party  instituting 
the  special  proceeding,  or  the  people,  as  the  case  requires,  may,  at  any  time, 
obtain  an  order,  amending  any  of  the  papers  or  proceedings  therein,  by  the 
substitution  of  the  new  n:ime,  without  costs,  and  without  prejudice  to  the 
P^per  or  proceeding. 

§  2418.  The  clerk  of  each  county,  except  the  county  of  New  York,  and 
the  clerk  of  the  court  of  common  pleas  for  the  city  and  county  of  New  York, 
omst  aiinuallv,  in  the  month  of  December,  make  a  return  to  the  secretary  of 
State,  of  all  the  changes  of  names  of  persons,  which  have  been  made  within 
his  county,  since  his  last  return,  as  prescribed  in  this  title.  The  secretary  of 
State  must  cause  to  be  published,  from  those  returns,  in  the  next  volume 
of  the  session-laws,  a  tabular  statement,  showing  the  original  name  of  each 
ponoD,  and  the  name  which  he  has  been  authorized  to  assume. 

TITLE   XI. 

Proceedinffs  for  the  volantarii  dlxsohttion  of  a  corporation. 

18119.  When  a  majority  of  directors,       §  2425.  Id.;  to  bf  eervcil   on  creditors 

etc.,  may  ix?tition  for  dissolu-  and  stockholders. 

tion.  2426.  Hearing. 

•tt).  Id.;  when  they  are  equally  di-  2427.  Id.;  orijrinalpap«Tsmny  be  used. 

vided.  24i8.  Ai)plicat ion  for  filial  order. 

JW.  Contents  of  petition.  2429.  Final  order. 

■^  Affidavit  to  l>e  annexed.  'HAIO.  ('ertaui  sales,  etc.,  void. 

«W.  Presentation    of   petition,   etc.  2431.  Certain    corporations    excepted 

Order  to  show  cause.  from  ttiis  title. 

•■t   Order  to  be  published. 


g  3119.  H  a  majority  of  Itie  iliiwiors,  imsbips,  or  othi'r  officer?,  h.iving 


poi'iUt'in  IS  looitteil,  nni]'Lii|;  lor  &  linHl  uider  disaulviiig  llje  wrpomiJoni 
piesoiitKil  in  tnia  litie, 
ta  2430.  )[' K  coi'poratioii,  urentol  under  h  geiiergl  statute  q[  tlie  ^u 

ton,  WHO  are  equally  aivrilM,  re«piH'UUg  tiie  iimiiogeni?iiI  nl  Hf-  liSarf,  m 


by  peraons  tuvoi'iiig  tlie  iimrse  ol  one  bntJ  nr  the  liuslees  or  iHiecloi!,  jiM 
one  hull  liy  persons  riivoiiiij;  tne  coiir^  ol*  itiu  oilier  hall  ol  inev,  lU 
truaWBi*  iir  ai rectors,  or  otie  or  more  ol  iiiem,  may  present  n  p«lli«H 
prcspribed  ii:  ine  lust  sactloo.  But  iliir'  uecti"!!  iloes  Dot  np|>ly  lo  n  'inm^ 
bunK,  H  trust  Ba>ii|jaiiy,  a  sate  deixialc  t'oiiipuuj,  oi'  u  r^rpomtiou  tniincid* 
rent  anlBS  la  Ourgiur  Hud  fire-pniol  vaults,  ov  lor  itie  construution  ur  opfW- 
(ioii  ut  a  miiraud,  iir  for  didiiij;  in  the  ifoiistruetiui  tlitii'eot,  or  for  uiiTying  U 
tlie  ousinciis  ot  liuiiliiiig  or  iusuruikce,  or  intenJed  to  derive  u  probi  livin 
liie  loan  or  UHe  u(  niuiiey, 

g  SU'21.  Tlie  pelit.ou  musi   show  that   the  uose  is  one  of  those  apeclbd 

tioner  or  petitioners  to  desire  tlia  dissuiulton  ol  the  eorporation,  AstW- 
ulo  must  be  nunexod  to  tne  petttinn,  colllslning  the  lolloning  nullM(.<* 
tnr  us  the  petitioiiel'  ur  petitioaera  know,  or  liave  the  lueunK  ut  kuuwiuf  U 


ecouiit  of  nil  [he  creditors  uf  the  corporuiiun.  and  n 
itiunln,  entered  iuto  by,  and  Bubsisliiig  u^nst,!!* 

snd  plai^u  of  reaident-G  o(  e 


.  .inrlWMa' 
a  stntetci'tit  ulll^ 


oiuse  and  uonsideratiou  of  the  indphteihiMX* 


property  i»f  the  porpomiiWi 

1,'ljitingtlitrel... 

ihi;  properly  of  the  COTpff 

I  il  sinck  i)f  the  rocpowli* 
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»  judgiueni  debtor,  eic.  ing  on  the  ground  of  fraud. 
;dh*ucu     to    order  ;    how        $  34tfl.  Proceedine:*  where  jiidgineul  is 

ishcd.  agaiust  joint  d(*i)iortt. 

wh«t  judgment,  and   to  2iGsi.  Procuodingi»  commenced  before 

t   couuty,  the    exocutioa  one  judge  may  be  continued 

t  hiivc  ii^sued.  before  another, 

at  county  judgment  deh-  9463.  Cnates  where  thisi  cbapter  \a  not 

his  bailee,  etc.,  mutt  at-  applicable  ;     wlnit     property 

I.  cannot  be  readied, 
reon  excut«ed  from  answer- 

This  title  provides  for  three  distinct  remedied,  as  follows : 
LT  made  or  si  wurruut  issued  against  a  judgment  debtor,  after 
f  au  execution, 

er  made,  or  a  warrant  issued  r.gainst  a  judgment  debtor,  after 
ud  before  tiie  return  of  an  execution. 

ler,  made  after  the  issuing,  and  either  before  or  after  the 
exe  utioD,  against  a  person  who  has  property  of  the  judgment 
indebted  t(^  him. 

^dings  under  subdivision  tliird  of  this  section,  may  be  pursued, 
or  simultaneously  with  the  proceedings  under  either  subdivi> 
subdivision  second. 

Sach  of  those  remedies  is  a  special  proceeding.  But  an  order, 
course  thereof,  can  be  leviewed  only  as  follows : 
?r,  made  by  a  judge,  out  of  court,  may  be  vacated  or  modified 
who  made  it,  us  if  it  was  made  in  an  action;  or  it,  or  the 
judge  vacating  or  modifying  it,  may  be  vacated  or  modified, 
,  by  the  court  out  of  wliich  the  execution  was  issued.  • 

the  execution  was  issued  out  of  a  county  court,  an  appeal  from 
do  in  the  course  of  the  proceedings,  may  be  taken  in  like  man- 
t  order  was  made  in  an  action  brought  in  the  same  court. 

am'd  \S8\  &  1884. J  Either  special  proceeding  may  be  insti- 
a  judge  of  the  court  out  of  which,  or  the  county  judge,  tue 
y  judge,  or  the  special  surrogate  of  the  county  to  which  the 
3  issued,  or  where  it  was  issued  to  the  city  and  county  of  New 
I  court  other  than  the  marine  court  of  that  city,  before  a  judge 
of  common  pleas  for  that  city  and  county.  Where  the  execu- 
ed  out  of  a  court  other  than  the  supreme  court,  and  it  is  shown 
that  each  of  the  judges  before  whom  the  special  proceeding 
tituted,  as  prescribed  by  this  section,  is  absent  from  the  county, 
ason  unable  or  disqualifte«l  to  act,  the  special  proceedings  may 
before  a  justice  of  the  supreme  court.  In  that  case  if  he  does 
thin  the  judicial  district  embracing  the  county  to  which  the 
^  issued,  the  order  made  or  warrant  issued  by  him  must  be 
a  justice  of  the  supreme  court  residing  in  that  district,  or  the 
,  or  the  special  county  judge,  or  special  surrogate  of  that  or  an 
mty,  as  directed  in  the  order  or  warrant. 

it  any  time  within  ten  years  after  the  return,  wholly  or  partly 
f  an  execution  jigaiiist  property,  issued  upon  a  judgment,  as 
section  two  thousand  four  hundred  aiiid  tiftv-eight  of  this  act, 
i  creditor,  upon  proof  of  the  facts,  by  affidavit,  or  other  coin- 
jn  evidence,  is  entitled  to  an  order,  reiiuiring  the  judi^meiit. 
iini  and  be  exmnuwd  concerning  Uis  \)vopev\.\ ,  aX.  w  \Xvvtvi  v\x\vl 
(J in  the  Older. 

any  time  nftev  the  issuing  of  an  execvU\o\\  w^w\v\^=>\.  x^^o^^^V^-* 
1  section   two  thousand  iour  hundred  un^*^  ^^^N-^^'o^^^^'^ 
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act,  nml  before  the  leiiirn  thereof,  the  judgment  creditor,  upon 
tiiiiilavit,  or  other  competent  written  evidence,  that  tlie  judgiueut  d 
propfrty,  which  he  uiijiistly  refuses  to  apply  towards  tlie  satisfacti 
jiitl«;nient,  is  entitled  to  an  oni<'r,  requiring  the  judgment  debtor 
and  be  examined  concerning  his  property,  at  the  time  uiid  place  s^ 
the  order. 

^  2437.  Upon  proof  entitling  a  judgment  creditor  to  an  ord 
eith'.'r  of  the  last  two  sections  ;  and  also  proof,  by  aftidavit,  to  the 
tion  of  the  judge,  that  there  is  danger  th  ii  the  judgment  debtor  ' 
the  Stale,  or  conceal  himself,  and  that  there  is  reason  to  believe  th 
property,  which  he  unjustly  lefuscs  to  apply  to  tlm  payment  of 
ment;  the  judge  may,  instead  of  making  an  order,  issue  a  warn 
his  hand,  reciting  the  facts,  and  requiring  the  sheriff  of  tiny  coun 
il»e  judgment  debtor  may  be  found,  to  arrest  him,  and  bring  him  I 
same  judge,  or  before  another  judge,  if  the  cause  is  one  where  tin 
must  be  returnable  to  another  judge. 

^  2438.  Where  the  facts  specitied  in  the  last  section,  are  made  i 
as  therein  stated,  at  any  time  after  the  making  of  an  oixJer,  reqi 
jmlgment  debtor  to  attend  and  be  examined,  and  before  the  close  ( 
ainination,  the  judge  may  issue  a  warrant,  as  therein  prescribe< 
necessary,  may  direct  the  adjournment,  or,  if  the  return  day  of 
has  elapsed,  the  continuance  of  the  proceedings  under  the  order,  i; 
the  return  of  the  warrant,  and  his  decision  thereupon. 

.  §  2439.  A  warrant,  issued  as  prescribed  in  the  last  two  section 
vacated  or  moditied,  as  prescribed  in  section  two  thousand  lour 
and  thirty-three  of  this  act,  with  respect  to  an  order. 

^5  2440.  Where  a  jiidgnient  debtor  has  been  arrested  and  broug 
a  jiulgc,  l)y  virtue  of  a  warrant,  issued  as  prescribed  in  this  urticl( 
appears,  to  the  satisfact  on  of  the  judge,  from  his  examination, 
procif,  that  there  is  danger  that  he  will  leave  the  State,  or  concea 
and  that  he  has  pioperiy,  which  he  lias  unjustly  refused  to  app 
satisfaction  of  the  judgnieni;  the  judge  may  make  an  order,  requ 
to  give  an  undertaking,  with  one  or  more  sureties,  in  a  sum  tixedai 
a  time  specilied  in  llic  oider,  to  the  effect,  that  he  will,  from  time 
as  the  judge  directs,  attend  before  tlie  juilge,  or  before  a  referee,  s 
or  to  be  appointed  in  the  proceedings  ;  and  that  he  will  not,  until  d 
from  arrest  by  virtue  of  the  warrant,  disjmse  of  any  of  his  proper 
is  not  exempted  from  seizure  by  section  two  thousand  lour  hun 
sixty-three  of  this  act.  If  he  fails  to  comply  with  the  order,  the  jii 
forthwith,  by  warrant,  commit  him  to  prison,  there  to  remain  until 
ot  the  examination,  or  the  giving  of  the  requited  undertaking;  ex 
till'  judge  may  direct  the  shcritf  to  produce  him,  from  time  t< 
reciuiietl  iti  the  course  ot  the  pioceedings. 

^  2441.   ITpon  proof,  by  alHilavit,  or  other  competent  written  evi 
the  satisfaction  of  the  judge,  that  an  execution  against  property 
issued,  as  prescribed  in  section  two  thousand  four  hundred  and  fift 
this  act,  and  either  that  it  has  been  returned  wholly  or  partly  unsa 
that  it  has  not  been  returned  :  and  alM>  that  any  person  or  corpoi 
peisonal  property  of  the  judgment  debtor,  exceeding   ten  dollars 
or  is  iinlvbU'd  to  him  in  a  sum  exceed\\\\i^  Vew  vWVVwvs  ;  iho  judgmen 
is  cut  it  hd   loan   order,  requ'ir\\\\;  Uwa  vovt^mwn- vwvw.wwya  wi  \x 
hvexniuijKHi    coneernintr    l\ie  deV>i,  owMxev  vv^vvhan,  vkWx.  Vwx^ 
^fn'citK'd  in  the  (ndvv.       i  be  ,^v\av^v.  ui.vn,  m 
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the  sabflcquent  proceedings  to  be  given  to  tiie  judgment  debtor,  in  such  a 
manner  as  lie  deems  just.  But  a  receiver  sii  ill  not  >>e  appointed  without 
sncb  a  notice ;  except  as  otlierwise  prescribed  in  article  second  of  this 
title. 

§  2442.  An  order,  requiring  a  peri^on  to  attend  and  be  exuniincd,  niMde 
pursuant  to  nny  provision  of  tbis  article,  must  require  bim  so  to  attend  and 
be  examined,  eitber  before  the  jud*^e  to  wbom  tbe  order  is  returnable,  or 
before  a  referee  designated  therein.  Wheie  ibe  examination  is  taken 
before  a  referee,  he  nmst  certify,  to  tiie  judge  to  whom  tbe  order  is  return- 
able, all  tbe  evidence  and  tbe  other  proceedings  taken  before  bim. 

g  2443.  At  any  stage  of  the  proceedings,  the  judge  to  whom  tbe  order  is 
returnable  may,  in  bis  discretion,  make  an  order,  directing  that  any  other 
examination,  or  testimony,  be  taken  by,  or  that  a  questioti  arising  be 
peferrcHi  to,  a  referee,  designated  in  the  order.  Where  a  question  is  so 
referred,  tbe  referee  may  be  directed  to  report  eitber  tbe  evidence  or  the 
facts. 

§  2444.  Upon  an  examination  under  this  article,  each  answer  of  a  party 
or  witness  examined  must  be  under  oath.  A  corporation  must  attend  by, 
and  answer  under  the  oath  of,  an  othcer  thereof ;  and  the  judge  may,  in 
his  discretion,  specify  tbe  othcer.  Either  party  may  be  examined  as  a  wit- 
ness, in  bis  own  behalf,  and  may  produce  and  examine  other  witnesses,  as 
Upon  the  trial  of  an  action.  The  judge  or  referee  may  adjourn  any  pro- 
ceedings, under  this  article,  from  time  to  time,  as  he  thinks  proper. 

§  2445.  Unless  tbe  parties  expressly  waive  the  referee's  oath,  a  referee, 
appointed  as  prescribed  in  this  article,  must,  belore  entering  upon  an  exami- 
nation,  or  taking  testimony,  subscribe  and  take  an  oath,  that  be  will  faith- 
full  and  fairly  discharge  his  duty  upon  the  reference,  and  make  a  just  and 
true  report,  according  to  the  best  of  his  understanding.  The  cath  may  be 
administered  by  an  officer  designated  in  section  eight  hundred  and  forty-two 
of  this  act,  and  must  be  returned  to  the  judge,  with  the  reporter  testimony. 

§  2446.  At  any  time  after  the  commencement  of  a  special  proceeding, 
authorized  by  this  article,  and  before  the  apjiointment  of  a  receiver  therein, 
or  the  extention  of  a  receivership  thereto,  tbe  judge,  by  whom  the  order  or 
Warrant  was  granted,  or  to  whom  it  is  returnable,  may,  in  his  discretion. 
Upon  ])roof,  by  affidavit,  to  bis  satisfaction,  that  a  person  or  eoporation  is 
indebted  to  the  judgment  debtor,  and  upon  such  a  notice,  given  to  such  per- 
sons, as  he  deems  just,  or  without  notice,  make  an  order,  permitting  the 
person  or  corporation,  to  pay  to  a  sheritf,  designated  in  the  order,  a  sum, 
on  account  of  tbe  alleged  indebtedness,  not  excc»eding  the  sum  whicli  will 
Satisfy  tbe  execution.  A  payment  thus  made  is,  to  the  extent  thereof,  a 
discharge  of  the  indebtedness,  except  as  against  a  transfeiee  from  the 
judgment  debtor,  in  good  faith  and  for  a  valuable  consideration,  of  whose 
lights  tbe  person  or  corporation  had  actual  or  constructive  notice,  when  the 
payment  was  made. 

§  2447.  Where  it  appears,  from  the  examination  or  testimony,  taken  in 
n  special  proceeding  authorized   by  this  article,  tbat  the  judgment  debtor 
has,  in  his  possession  or  under  his  control,  money  or  other  personal   prop- 
erty, belonging  to  him;  or  that  one  or  in<>re  articles  of  ^levsoivAl.  \n'*'»\ivj\Vj ^ 
capable  of  delivery,  \m  ri^ht  to  tbe  possession  wVieveoli  \"!i.  \>viV  ^\\V^^^VA\\^l\v^\^ 
disputed,  are  in  the  possession  ov  under  the  conlvo\  oi   v\\\o\.\\viv  \\vi\^'.>\\  \  n^^» 
fad;^e,  by  whom  the  order  ov  waiTant  was  grunted,  or  to  vc\votv\  Wx'd*  vviV\v.w 
bJe,  iwiy,  in  hia  discretion,  and  upon  such  a  notice,  gwetvAo  ^A\eV  v^^v-^O"^ 
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as  |](>  (I(><'m-;  jii»t,  or  without  uolice,  make  an  oiiler,  directing  the  judgment 
.U'l»tor.  or  otiioi-  person,  immeUUitelv  to  pay  the  luoncy,  or  deliver  the 
iiitit  Irs  ol  iMM-soDiil  pi-operi y,  to  ii  rtlieriff,  designated  in  the  order,  unless  a 
rt'i-'iviT  has  lu-en  apfiointed,  or  a  receivership  lias  been  extended  to  tbe 
^ipecial  proceechnj;,  and  in  that  case  to  the  receiver. 

^  2448.  If  the  siierifT,  to  whom  money  in  paid,  or  other  property  '» 
(iclivcrtMj,  pursuant  to  a!i  order  made  U3  prescribed  iu  either  of  the  hist  two 
sections,  docs  not  then  hold  >in  execution  upon  the  judgment  ngainst  the 
j)n>pcrty  of  the  judgment  (!ebtor,  ho  has  liie  same  rights  and  powere,  and  is 
sul)jcct  to  tlie  game  duties  and  liabilities,  with  respect  to  the  money  or 
propcity,  as  if  the  money  had  Itoew  collected,  or  the  property  had  been 
levied  upon  by  him,  by  virtue  of  t^uch  an  execution  ;  except  as  otherwiM 
prescribed  in  the  next  section. 

j$  2449.  After  a  receiver  has  been  appointed,  or  a  receivership  h«9  been 
extended  to  the  special  proceeding,  the  jutige  must,  by  order,  direct  the 
sheriff  to  pay  the  money  or  the  proceeds  of  (he  property,  deducting  his  fee*, 
to  the  receiver ;  or,  if  the  case  so  requires,  to  deliver  to  the  receiver  the 
property  in  his  hands.  Hut  if  it  appears,  to  the  satisfaction  of  the  judge, 
that  an  order,  appointing  a  receiver  or  extending  a  receivership,  is  not 
necessary,  he  may,  by  an  order  reciting  that  fact,  direct  the  sheriff  to  apply 
the  money  so  paid,  or  the  proceeds  of  the  property  so  tielivered,  upon  no 
execution  in  favor  of  the  judgment  creditor,  issued  either  before  or  after 
the  payment  or  delivery  to  the  sheriff. 

§  2450.  Where  money  is  paid,  or  property  is  delivered,  as  prescnbed  in 
the  last  four  sections,  and  afterwards  the  special  proceeding  is  discontinued 
or  dismissed  ;  or  the  judgment  is  satisfied,  without  resorting  to  that  niopey 
or  property  ;  or  a  balance  of  the  money,  or  of  the  proceeds  of  the  propi'ity, 
or  a  part  of  the  pro|)erty,  remains  in  the  sheritf's  or  the  receivers  hamin, 
after  satisfying  the  judgment,  aiui  the  costs  and  expenses  of  the  sp<ri«l 
proceeding  ;  the  judge  must  make  an  order,  directing  the  sheriff  orrtHTivrt" 
to  pay  the  money,  or  deliver  the  property,  so  remaining  in  his  hands,  to  ihe 
judgment  debtor,  or  to  such  other  person  as  appears  to  be  entitleil  thcrcio, 
upon  payment  of  his  lees,  and  all  other  sums  legally  chargeable  against  the 
same. 

^  2451.  The  judge  by  whom  the  order  or  warrant  was  granted  or  to 
whom  it  is  returnabh',  may  make  an  injunction  order,  restraining  any  per- 
son or  corporation,  whether  a  party  or  not  a  paityto  the  special  prm-eediu?, 
from  making  or  suffering  any  transfer  or  other  disposition  of,  or  interlerriux' 
wiili,  the  property  of  the  judgment  debtor,  or  the  property  or  debt,  i*oncernirig 
which  any  person  is  reciuu'ed  to  attend  and  be  examined,  until  further diMi- 
tion  in  the  j)remises.  {Such  an  injunction  order  may  be  made  simultan- 
eously with  the  order  or  warrant,  by  which  the  special  prtK-eetling  i.^  in^'t'- 
tuted,  and  uixm  the  same  papers ;  or  afterwards,  up(m  nn  aiifidavit,  sliowiii}.' 
suHicient  grounds  therefor.  The  judge  or  the  court  niay,  as  a  condition  *i 
granting  an  application  to  vacate  or  moiiify  the  injuncticm  order,  refpiire 
the  applicant  to  give  security,  in  such  a  sum  and  in  such  a  manner,  as 
justice  recjuires. 

J^  2452.  An  injunction  order,  or  an  order  re<|uiring  a  person  to  attend 
and  he  examim?d,  mad(,'  as  prescribed  in  this  article,  must  be  served  iH 
follows  : 

y.    7Vic  o/iginal  Older,  under   the   hand   of  the  judge  nmking  it,  nmst  ba 
exhibited  to  the  person  to  \>c  served. 
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the  sabscquent  proceedings  to  be  given  to  the  judgment  debtor,  in  such  a 
manner  as  lie  deenist  just.  But  a  recyivei'  sli  ill  not  be  appointed  without 
saeh  a  notice;  except  as  otherwise  prescribed  in  article  second  of  this 
title. 

• 

§  2442.  An  order,  requiring  a  person  to  attend  and  be  examined,  mnde 
pursuant  to  any  provision  of  this  article,  must  require  him  so  to  attend  and 
be  examined,  either  before  the  judge  to  whom  tiie  order  is  returnable,  or 
before  a  referee  designated  therein.  VViiere  the  examinntion  is  taken 
before  n  referee,  he  must  certify,  to  the  judge  to  whom  the  order  is  return- 
Able,  all  the  evidence  and  the  other  proceedings  t.akcn  before  hint. 

§  2443.  At  any  stnge  of  the  procecdiugv*,  the  judge  to  whom  the  order  is 
returnable  may,  in  his  discretion,  make  an  order,  directing  that  any  other 
examination,  or  testimony,  be  taken  by,  or  that  a  (juestion  arising  be 
referred  to,  a  referee,  designated  in  the  order.  Where  a  question  is  so 
relerred,  the  referee  may  be  directed  to  report  either  the  evidence  or  the 
facts. 

§  2444.  Upon  an  examination  under  this  article,  each  answer  of  a  party 
or  witness  examined  must  be  under  oath.  A  corporation  must  attend  by, 
aad  answer  under  the  oath  of,  an  oIHcer  thereof ;  and  the  judge  may,  in 
bis  discretion,  specify  the  officer.  Either  party  may  be  examined  as  a  wit- 
ness, in  his  own  behalf,  and  may  produce  and  examine  other  witnesses,  as 
^pon  the  trial  of  an  action.  The  judge  or  referee  may  adjourn  any  pro- 
ceedings, under  this  article,  from  time  to  time,  as  he  thinks  proper. 

§  2445.  UnlesB  the  parlies  expressly  waive  the  referee's  oath,  a  referee, 
Appointed  as  prescribed  in  this  article,  must,  before  entering  upon  an  exami- 
Qiilion,  or  taking  testimony,  subscribe  ami  take  an  oath,  that  he  will  faith- 
full  and  fairly  discharge  his  duty  upon  the  reference,  and  make  a  just  and 
true  report,  according  to  the  best  of  his  understanding.  The  cath  may  be 
•diuinistered  by  an  officer  designated  in  section  eight  hundred  and  fortv-two 
Of  this  act,  and  must  bi>  returned  to  the  judge,  with  the  report  or  testimony. 

§2446.  At  any  time  after  the  commencement  of  a  special  proceeding, 
wihorized  by  this  article,  and  before  the  appointment  of  a  receiver  therein, 
Of  the  extention  of  a  receivei-ship  thereto,  the  judge,  by  whom  the  order  or 
*anaut  was  granted,  or  to  whom  it  is  returnable,  may,  in  his  discretion, 
j»P«u  proof,  by  affidavit,  to  his  satisfaction,  that  a  person  or  co])oration  is 
'ndebted  to  the  judgment  debtor,  and  upon  such  a  notice,  given  to  such  per- 
sons, ai!  he  deems  just,  or  without  notice,  make  an  order,  permitting  the 
Pt^fson  or  corporation,  to  pay  to  a  sherili',  designated  in  the  order,  a  sum, 
on  account  of  the  alleged  indebtedness,  not  exceeding  the  sum  which  will 
^^tisfy  the  execution.  A  payment  thus  made  is,  to  the  extent  thereof,  a 
discharge  of  the  indebtedness,  except  as  against  a  transferee  from  the 
judgment  debtor,  in  good  faith  and  for  a  valuable  consideration,  of  whose 
•■'ghts  the  person  or  corporation  had  actual  or  constructive  notice,  when  the 
Kvtnent  was  made. 

§  2447.  Where  it  appears,  from  the  examination  or  testimony,  taken  in 
^special  proceeding  authorized  by  this  article,  that  the  judgment  debtor 
088,  in  his  possession  or  under  his  control,  money  or  other  personal  prop- 
♦ny,  belonging  to  him  ;  or  that  one  or  more  articles  of  personal  property, 
l^pable  of  delivery,  his  right  to  the  possession  whereof  is  not  substantially 
disputed,  are  in  the  possession  or  under  the  control  of  another  person  ;  the 
jodge,  by  whom  the  order  or  warrant  was  granted,  or  to  whom  it  is  return- 
Mble,  may,  in  bis  discretion,  and  upon  such  a  notice,  given,  to  mich  pcraonii* 


44* .  COllFKLLIK'i  KXAKnTAHKUr^       ' 

•*  he  deems  jolt,  or  >i  rliuui  uiiLii.'i',  iiinke  an  orJer,  JirdMiii);  tlie  jiid^enl 
dsbtor,  ur  otljer  pei^inn,  iiiiiLiriiiiiitly  lo  paj  the  niuiiey,  or  ddivaf  ita' 
■nicks  (>i  p«iw»iit  pii;|K;i-iy,  III  n  Hlwrifi,  (leaiKttniai)  in  iUe  oiilev,  uuli^  4 
reit'irer  has  been  Hpfwinteil,  or  h  reixlvei'ship  lius  been  eilcDiterl  lo  tim 
■peciHl  proceediug,  *iid  in  that  uaue  to  the  i-et-eivur. 

f,  9448.  I(  lh«  ilieriff,  to  whom  moaej  in  paid,  or  olht-r  pmpnly  it 
ilellvfrail.  pursiMQt  lii  nit  oriler  miJc  ns  prefieribed  in  oirliei'  of  tli?  Uf  X'^a 
•eclionn,  doe*  out  then  hold  nn  eieculion  upon  the  iiiii^^rnpnt  iignm*!  Itie 
prapei'tj'  of  th«  judgQienl  dehlor,  ho  h)is  the  bakic  ri^lii^  ;iiid  puui'i^,  -.laJ  if 
Buhjei;!  to  the  udm  duties  and    liabilitieB,  wltli  repppc-t  tn  tIii;  uuhipv  or 

Em|>ei'l7,  u  II  tbe  luone;  hnd  been  colieetcd.  ur  tin:  uiuiu'i'Ly  huJ  ii«'<i 
ivied  upou  bt  him,  hy  virtue  of  path  un  eiecutioii ;  ettept  iia  oihiniriae 
prosLTibol  in  the  next  !«ctioi), 

g  2449.  After  a  receiver  hna  baen  uppoinleil,  or  n  rereiTcr.ihip  lias  bfn 
■itended  tu  the  ipeclal  prcKeeding,  the  ]nd^  miiflt,  bj  order,  direct  the 
iheria  to  pay  the  moiie;  or  the  prouee>l«  uf  ttie  property,  deUuuiiug  liis  Fmv 
to  the  reoeiver;  w,  if  the  oue  bo  requires,  to  delirei  to  the  reunrer  the 
propertj  iu  hia  hftuds.  Jtu(  it  it  appenrx,  to  the  taliafHotlon  of  the  jitdgw 
that  an  order,  appointiug  a  receiver  or  extending  a  reeeifersbip,  ia  Ml' 
necesBiuy,  1m  may,  by  an  order  reciting  that  fart,  diieiit  the  alierlff  to  ^]i^f- 
the  money  so  paid,  er  the  piiMieeds  of  the  property  bo  delivered,  upon  mi 
execnlion  in  favor  of  tlie  judgment  uredilor,  issued  either  befoie  or  aflei 
the  payment  or  delivery  (o  the  eherifF. 

g  2460.  Where  money  is  paid,  or  properly  ia  drlim^d;  m  prMOtMl^ 
the  LuBI  four  aecUona,  and  aftervards  the  Bpedai  proceeding  ia  dfaMMMt 
or  dismissed  ;  or  the  judgment  is  aatiailed,  wilhant  revonfng  (o  that  Mrip 
or  property  ;  or  a  bahiiiue  of  the  iiioiiej,  or  of  ihe  proceeds  of  the  praper^i 
or  n  part  of  the  property,  reiniiiiis  in  the  BhcritTe  or  the  i-efciver'a  hanh 
after  BHtistying  the  judgment,  and  the  coala  and  expeniee  of  the  wftM 
prooeediiiK  ;  the  judge  mnBl  mske  an  order,  directing  the  sheriff  orreriinf 
to  pay  Ihe  money,  oi  deliver  the  property,  bo  remaluing  iu  liitf  handt.lo<b* 
jnilgment  debtor,  or  to  such  other  person  as  appears  to  be  entitled  tbocu^ 
upon  payment  of  his  fees,  aod  ail  other  Bums  legally  chargeable  againM  ihs 

%  24S1.  The  judge  by  whom  (he  order  or  warrant  wnn  grunted  ar  W 
whom  it  ia  retumabte,  muy  mulie  an  injunction   order,  reatraining  anyt*- 
■on  or  coi'ponition,  whether  a  party  or  nut  ii  pHtCy  to  llie  apocial  proceedi'li 
from  making  or  suffering  any  transfer  or  oilier  diHpusitioii  of,  orlnlerfn*** 
with,  the  property  of  the  jiidgnicnt  debtor,  or  the  property  or  debl,  eouuar*li|   s 
vhlch  any  perHon  la  required  to  attend  and  be  emmined,  until  rurtherdii*-   I 
tion  in  the  premises.     Such  an  injunction  order  may  be  made  simelut-   1 
eouBly  with   (he  order  or  wiirrant,  Uv  winch  (he  specull  proceeding  is  l»* 
tuted,  and  upon  the  eamc  pnpers ;  ur  artcnvurds,  upon  un  iidldavit,  fhoFiV 
sufliijicnt  grdunds  therefor.     The  jiid^u  or  the  i»nr(  may,  aa  a  eondilioit  '*    | 
grandng  an  application  to  vacate  or  modify  the  iujunctioli  nder,  icq^    , 
the  applicant  to  give  security,  in  such  a  sum  antf  in  such  a  HMDaar,  M 
justice  requires.  '  < 

g  2462.  All  injunction  order,  or  an  order  requiring  a  penoa  to  atMi'  | 
and  be  eiaiaiomt,  mudu  ua  preBviibed  in  v\i\«  Mt\<;le,  bum  be  Mrtti*)  I 
folions:  ■    - 

I.   The  original  orfer,  nnder  the  lxon4  ot  ««  ^''^  ■«** 
etbibited  to  ihe  persoD  to  be  servedi. 
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2.  A  copy  thereof,  and  of  the  affidavit  upon  which  it  was  made,  most,  be 
elivered  to  him. 
Service  upon  a  corporation  ia  sufficij^nt,  if  made  upon  an  officer,  to  wliom 
ccpy  of  a  summons  must  be  delivered,  where  a  summons  is  personally 
crved  npon  the  corporation  ;  unless  the  officer  is  specially  designated  by 
he  judge,  as  prescribed  in  section  two  thousand  four  hundred  and  forty- 
bur  of  this  act, 

§  2453.  The  sheriff,  when  he  arrests  a  judgment  debtor  by  virtue  of  a 
varrant,  issued  as  prescribed  in  this  article,  must  deliver  to  him  a  copy  of 
•he  wsin*ant,  and  of  the  affidavit  upon  which  it  was  granted. 

§  2464.  A  special  proceeding,  instituted  as  prescribed  in  this  article, 
msT  be  discontinued  at  any  time,  upon  such  terms  as  justice  requires,  by 
tn  order  of  the  judge,  made  upon  the  applicatio!)  of  the  judgment  creditor. 
Where  the  judgment  creditor  unreasonably  neglects  or  delays  to  proceed, 
or  where  it  appeai-s  that  his  judgment  has  been  satisfied,  his  proceedings 
Buiy  be  dismissed,  upon  like  terms,  by  a  like  order,  made  upon  the  appli-^ 
cation  of  the  judgment  debtor,  or  of  the  plaintiff  iu  a  judgment  creditor's 
action  against  the  debtor,  or  of  a  judgment  creditor  who  has  instituted 
either  of  the  special  proceedings,  authorized  by  this  article.  Where  an 
order  appointing  a  receiver,  or  extending  a  receivership,  has  been  made,  in 
the  course  of  the  special  proceeding,  notice  of  the  application  for  an  order 
specified  in  this  section,  must  be  given,  in  such  a  manner  as  the  judge 
deems  proper,  to  all  persons  interested  iu  the  receivership,  as  far  as  they 
can  conveniently  be  ascertained. 

§  2456.  The  judge  may  make  an  order,  allowing  to  the  judgment  cred- 
'U)r  a  fixed  sum,  as  coats,  consisting  of  his  witnesses'  fees  and  other  dis- 
bursements, and  of  a  sum,  in  addition  thereto,  not  exceeding  thirty  dollars  ; 
*nd directing  the  payment  theieof,  out  of  any  money  which  has  come,  or 
>**«.▼  come,  to  the  hands  of  the  receiver,  or  of  the  sheriff ;  or,  within  a  time 
Specified  in  the  order,  by  the  judgment  debtor,  or  other  person  against 
*h(Mn  the  special  proceeding  is  instituted. 

§2456.  Where  the  judgment  debtor,  or  other  person  against  whom  the 
special  proceeding  is  instituted,  has  been  examined,  and  property,  applic* 
*bleto  the  payment  of  the  judgment,  has  not  been  discovered  in  the  course 
of  the  special  proceeding,  the  judge  may  make  an  order,  allowing  him  a  like 
*^  HS  costs;  and  directing  the  payment  thereof,  within  a  time  specified  in 
Reorder,  by  the  judgment  creditor ;  or,  except  where  it  is  allowed  to  the 
jl^idgnient  debtor,  out  of  any  money  which  has  come,  or  may  come,  to  the 
bands  of  the  receiver  or  of  the  sheriff. 

§  2457.  A  person  who  refuses,  or  without  sufficient  excuse  neglects,  to 
obey  an  order  of  a  judge  or  reft-ree,  made  pursuant  to  the  last  two  sections, 
Or  to  any  other  provision  of  this  article,  and  duly  served  upon  him,  or  an 
'^al  direction,  given  directly  to  him  by  a  judge  or  referee,  in  the  course  of 
^  specnal  proceeding ;  or  to  attend  before  a  judge  or  referee,  according  to 
*be  command  of  a  subpoena,  duly  served  upon  him  ;  may  be  punished  by 
^be  judge,  or  by  the  court  out  of  which  the  execution  was  issued,  as  for  a 
»t. 


§  2458.  [am'd  1881.]  In  order  to  entitle  a  judgment  creditor  to  maiu- 
**in  either  of  the  special  proceedings,  authorized  by  this  article,  the  jndg- 
^ni  must  have  been  rendered  upon  the  judgment  debtor's^  appearance,  or 
t^^^noDal  service  of  the  summons  upon  him,  for  a  sum  not  less  than  tweuty- 
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five  (lollarfl  and  the  execulion  must  have  been  issued  out  of  acoartoC 
leiord  ;  and,  either, 

1.  To  tlu!  sheriff  of  the  county  wliere  the  jndpnent  debtor  has,  at  the 
tiiiK*  of  tile  i'onimeucement  of  the  special  proceeding,  a  place  for  theregn* 
lar  transaction  of  business  in  pcreou ;  or, 

2.  If  the  judgnient  debtor  is  then  a  resident  of  the  State,  to  the  sheriff  of 
the  county  where  lie  i-osides  ;  or, 

3.  li  he  is  not  then  a  resident  of  the  State,  to  the  sheriff  of  tiiecoaoty 
where  the  judgment-roll  is  filed ;  unless  the  executiou  was  issued  out  of  a 
court,  other  than  that  in  which  the  judgment  M'as  rendered,  and,  in  that 
case,  to  the  sheriff  of  the  countv  where  the  transcript  of  the  judgoaent  is 
filed. 

§  2459.  If  the  judgment  debtor,  or  other  person,  required  to  attend  asd 
be  examined,  as  preset  ibed  in  this  article,  or  the  officer  of  a  corporation, 
required  to  attend  in  its  behalf,  is,  at  the  time  of  the  service  of  the  order 
upon  him,  a  resident  of  the  State,  or  then  has  an  office,  within  the  State, 
"^for  the  regular  transaction  of  business  in  person,  he  cannot  be  compelled  to 
attend,  pursuant  to  the  order,  or  to  any  adjournment,  at  a  place  withoot 
the  county  wherein  his  residence  or  place  of  business  is  situated. 

^  2460.  [am\i  1881.]  A  party  or  a  witness,  examined  in  a  special  pro- 
ceeding, authorized  by  this  article,  is  not  excused  fnmi  answering  a  qoe^ 
tion,  on  the  ground  that  his  cxaniinHtion  will  tend  to  convict  him  of  the 
commission  of  a  fraud  ;  or  to  prove  that  he  has  been  a  party  or  privy  to, or 
knowing  of,  a  conveyance,  assignment,  transfer  or  other  disposition  of  pn^ 
city  lor  any  purpose ;  or  that  he  or  anotlier  person  claims  to  be  entitled a« 
:igi!in>t  the  judgment  creditor,  or  a  receiver  appomtedor  to  be  appointed  in 
the  special  proceeding,  to  hold  property,  derived  from  or  through  the  judg- 
ment debtor,  or  lo  be  discharged  from  the  payment  of  a  debt  which  wa* 
duo  to  I  he  j'uigineut  debtor,  or  to  a  person  in  his  behalf.  But  an  anstt'W 
cainot  he  used  as  evidence  against  the  person  so  answering,  in  a  crifliina^ 
action  or  ciiniinal  pioceeding. 

^2461.  Where  the  execution  was  ispued  as  prescribed  in  section  <»« 
thousand  nine  hundred  and  forty-one  of  this  act,  a  debt  due  to,  or  other 
personal  property  owned  by,  one  or  more  of  the  defendants  not  sumiuoned, 
jointly  uith  tlie  defendants  summoned,  <u-  with  any  of  them,  mav  Ik?  renclied 
by  a  special  proieeding,  instituted  as  prescribed  in  this  article,  and  founded 
ui)on  tliC  judgment. 

t^  2462.  SecMions  twenty-six,  fifty  two,  and  twohundi-ed  and  seventy-nine 
of  this  act:  aj^ply  to  a  special  [)roceeding,  instituted  as  prescribeil  in  thi^ 
article;  and  the  judg(»  before  whom  it  is  continued,  as  preseribed  in  either 
of  thoso  sections,  is  deenie(l  to  bo  the  juilge  lo  whom  an  order  or  warrant  ii 
rOLurnnblo,  for  the  puipose  of  any  provision  of  this  or  the  next  article. 

s;  2463.  This  article  does  not  apply,  where  the  judgment  debtor  is  a 

coi poration  created  by  or  under  the  lav.s  of   the  State,  or  a  foreign  ci»r|»ora' 

tion  spoiiliod  in  section  one  thousand  eiglit  hundred  and  twelve  of  this  ai'** 

Nor  does  it  authorize  the   seizure  of,  or  other  interference  with,  any  pn>p- 

ertv,  wlncii  is  (?x|»rosslv  oxeni|>t  bv  law  from    low  and  sale  bv  virtue  of  an 

eAcrijfion  ;  or  any  monev,  tlinig  in  action,  or  other   projH'rty,  held  in  tritfl 

/'•■>i-  :i  jiid^mrlU  (l('/)f()r,  wlievo  \\w  \VU-\  \va>  \hh\\  cvv>vvWv\  \^^:  ^  v>»\  VV\vi   (uml  W 

Ii<-I<l  in  ttu-t  ii;i<pn><-cc.l('.l  Iroiw,  -.v  \>ev-ou,  v^\Wy  vXv.wwW  v^^Vi^\^v^\^  vVVwn^'n 

or  ihr  onninix.  <W  ibc  jud-incMl    vWV>Vv>v  \ov  \u>  v-^^^^^A  ^^^^•^■-:;^^;^;;;^^^^ 

i^Jflun   sixty  d/iys,    next    belore  the  \u>uvuv\vj  v 


§^2464-2466  THE  RECEIVER.  4ft1 

"Where  it  is  made  to  appear,  by  his  oath  or  otherwise,  that  those  earnings 
are  necessary  for  the  use  of  a  family,  wholly  or  partly  supported  by  his 
labor. 

ARTICLE  SECOND. 

Thf.  Reck  iter. 

1 2464.  When  and  how  receiver  may  $  24G8.  When    property    ia   Tested  in 

be  appointed.  n;cciver. 

2ie6.  Notice  to  other  creditors.  34C9.  How  rtceiver*e  title  to  poreonal 

94(i6.  Only    one    receiver    to    be   np-  property  extended  by  relation, 

pointed.    Former  receiversliip  2470.  County  clerk  lo  record  orders, 

may  l)e  extended.  etc. ;  ))enalty  for  nearlect. 

24fft.  Order  to  be  filed  and  recorded.  2471.  Receiver  to  lie  i>ubject  to  con- 
trol ^{  court. 

§  2464.  At  any  time  after  making  an  order,  requiring  the  judgment 
debtor,  or  any  other  person,  to  attend  and  be  examined,  or  issuing  a  warrant, 
as  prescritN2d  in  article  first  of  this  title,  the  judge  to  wiiom  t\ui  order  or 
varrant  is  returnable  may  make  an  oi-der,  appointing  a  receiver  of  the 
property  of  the  judgment  debtor.  At  least  two  day's  notice  of  the  applica- 
tion for  the  order  appointing  a  receiver,  must  be  given  personally  to  the 
judgment  debtor,  unless  the  judge  is  satisfied  that  he  cannot,  with  reason- 
able diligence,  be  found  within  the  State ;  in  which  case,  the  order  must 
recite  that  fact,  and  may  dispense *with  notice,  or  may  dire<:t  notice  to  be 
given  in  any  manner  which  the  judge  thinks  proper.  But  where  the  order 
to  attend  and  be  examined,  or  the  warrant,  has  been  served  upon  the  judg- 
ment debtor,  a  receiver  may  be  appointed  upon  the  return  day  tliereof,  or 
at  the  close  of  the  examination,  without  further  notice  to  him. 

• 

8  2466.  The  judge  must  ascertain,  if  practicable,  by  the  oath  of  the 
judgment  debtor,  or  otherwise,  whether  an  action,  specified  in  article  first 
of  title  fourth  of  chapter  fifteenth  of  this  act,  or  a  special  proceeuing  insti- 
tuted as  prescribed  in  article  first  of  this  title,  is  pending  against  the  judg- 
ment debtor.  If  either  is  pending,  and  a  receiver  has  not  been  appointed 
therein,  notice  of  the  application  for  the  appointment  of  a  receiver,  and  of 
all  the  subsequent  proceedings  respecting  the  receivership,  must  be  given, 
in  such  a  manner  as  the  judge  directs,  to  the  judgment  creditor  prosecuting 
it 

,  §  2466.  Only  one  receiver  of  the  property  of  a  judgment  debtor  shall  be 
appointed.  Where  a  receiver  thereof  has  already  been  appointed,  the  jutlge, 
instead  of  making  the  order  piescribed  in  the  last  section  but  one,  must 
make  an  order,  extending  the  receivership  to  the  special  proceeding  beCore 
him.  Such  an  order  gives  to  the  judgment  creditor  the  same  rights,  as  if  a 
receiver  was  then  appointed  upon  his  application  ;  including  the  light  to 
apply  to  the  court  to  control,  direct,  or  remove  the  receiver,  or  to  subordi- 
nate the  proceedings  in  or  by  which  the  receiver  was  appointed,  to  those 
taken  under  his  judgment. 

§  2467.  An  order  appointing  a  receiver,  or  extending  a   receivership, 
must  be  filed  in  the  office  of  the  clerk  of  the  county,  wheioin  the  judgnient- 
roU  in  the  action  is  filed  ;  or,  if  the  special  proceeding  is  founded  upon  an 
execution  issued  out  of  a  court,  other  than  that  in  which  the  \vid^vt\vi\\\,  ^•sc*. 
rendered,  in  the  office  of  the  clerk  of  the  county,  w'\\cve\u  v\\c  \.v\x\v&v.\\\>\.  vi\ 
the  judgment  is  tiled. 

§ 2468.  The  propony  of  the  judgment  dehtor  \s  veateOi  \n  v\  x^v.e\N^ 
'koJmaduIyqmiUiied,  from  the  time  of  tiling  the  order  av\>o\Tv\:\w^V\^ 
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extending  his  receivership,  as  the  ease  may  be ;   subject  to  the  foOowiag 
exceptions : 

1.  Real  property  is  vested  in  the  receiver,  only  from  the  time  when  Al 
ordcM-,  or  a  ccrtitiud  copy  thereof,  as  the  case  may  be,  is  filed  with  tbecM 
of  the  county  whoi'e  it  is  situated. 

2.  Wiierc  tiie  judgment  debtor,  at  the  time  when  the  order  is  filed, 
resides  in  another  county  of  the  State,  his  personal  property  is  vested  intiie 
receiver,  only  from  the  time  when  a  copy  of  tlie  order,  certified  by  thederk 
in  whose  oftice  it  is  recorded,  is  tiled  with  the  clerk  of  the  county  where  te 
resides. 

§  2469.  Where  the  recciver\s  title  to  personal  property  has  become 
vested,  as  prescribed  in  the  last  section,  it  also  extends  back,  by  relatioD, 
for  the  benefit  of  the  judgment  creditor,  in  whose  behalf  the  special  prO' 
ceeding  was  instituted,  as  follows  : 

1.  Whei-e  an  order,  requiring  the  judgment  debtor  to  attend  and  be 
examined,  or  a  warrant,  requiring  the  sheriff  to  arrest  him  and  bring  bin 
before  the  judge,  lias  been  served,  before  the  appointment  of  the  receiver, 
or  tiie  extension  of  the  receivership,  the  receiver's  title  extends  back,  wee 
to  include  the  personal  property  of  the  judgment  debtor,  at  the  time  of  the 
service  of  the  order  or  warrant. 

2.  Where  an  order  or  warrant  has  not  been  served,  ns  specified  in  the 
foregoing  subdivision,  but  an  order  haS  been  made,  requiring  a  person  to 
attend  and  be  examined,  concerning  property  belonging,  or  a  debt  due,  to  the 
judgment  debtor,  the  receiver's  title  extends  to  personal  property,  belong- 
ing to  the  judgment  debtor,  which  was  in  the  hands,  or  under  the  control, uf 
the  person  or  corporation  thus  require  to  attend,  at  the  time  of  the  service 
of  tlie  order ;  and  to  a  debt  then  due  to  him  from  that  person  or  corpon- 
tion.  \ 

3.  In  every  other  case,  where  notice  of  the  application  for  the  appoinment 
of  the  receiver  was  given  to  the  judgment  debtor,  the  receiver's  title  exlciid* 

to  the  personal  property  of  tlie  judgment  debtor,  at  the  time  when  the  i 
notice  was  served,  either  personally,  or  by  complying  with  the  requirement  \ 
of  an  order,  prescribing  a  substitute  for  personal  service.  ' 

4.  Where  the  case  is  within  two  or  more  of  the  foregoing  subdivitfions  of 
this  section,  the  rule  most  favorable  to  the  judgment  creditor  must  be 
adopted. 

Hut  this  section  does  not  affect  the  title  of  a  purchaser  in  good  faith, 
without  notice,  and  for  a  valuable  consideration  ;  or  the  payment  of  a  debt 
in  good  faith,  and  without  notice. 

^  2470.  Each  county  clerk  must  keep  in  his  office  a  book,  indexed  to 
the  names  of  the  judgment  debtors,  styled '*  book  of  orders  appointing 
receuers  of  judgment  debtors."  A  county  clerk,  in  whose  office  an  order 
or  a  ccrtitied  copy  of  an  order  is  tiled,  as  prescribed  in  section  two  ihousantl 
four  hundred  and  sixty-seven  or  section  two  thousand  four  hundred  *nd 
sixty-eight  of  this  act,  must,  innnediately  note  thereupon  on  time  of  filing  ^^ 
and,  as  soon  as  practicable,  must  record  it,  in  the  book  so  kept  by  hin»' 
He  must  also,  upon  request,  furnish  forthwith  to  any  party  or  person  n^te^ 
ested,  one  or  more  eert'tied  co[)ies  thereof.  For  each  omission  to  comply 
with  any  provision  of  this  s(»clion,  a  count v  clerk  forfeits,  to  the  party 
fl^'^ni«'\ ed,  iwo  liuiidred  and  fifty  doUv\vA,\uft.dvVUu\u\.vi  viUdiunu^es  sustained 
fn  Jcusoii  (}f  tin'  oninjis>i()n. 

^2471.  A  receiver,  apiH)inte(l  as  vvo'^^'vWuhX  \u  xV^^  ^.tWv^^  \>^  >^v.vVAN^ 
t/J€  direct  I  on  and  control  of  the  couit  ov\\.  oi  vjw\v.v\  v 
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Where  an  order  has  been  made,  extending  a  receivership  to  a  special 
proceeding  founded  upon  u  subsequent  judgment,  the  control  over,  and 
directiou  of,  the  receiver,  with  respect  to  that  judgment,  remain  in  the  court 
to  whose  control  and  direction  he  was  originally  subject. 

CHAPTER    XVIII. 

SURROGATES'  COURTS,  AND  PROCEEDINGS  THEREIN. 

TITLE  I. — Organization,  jurisdiction,  and  powers  op  the  court. 
Duties,  powers,  and  disabilities  op  the  surrogate, 
and  the  officers  of  the  court.  Miscellaneous  pro- 
visions. 

TITLE    II. — Provisions   relating   generally   to   the   proceedings  in 

SUIIROGATF.S'   COURTS,    AND   TO  APPEALS  FROK   THOSE   COURTS. 

TITLE  III. — Granting  and   revoking   probate,  letters  testamentary, 

AND  letters   OF   ADMINISTRATION.       FOREIGN    WILLS  ;   ANCIL- 
LARY letters. 

TITLE  IV. — Proceedings  by  or  against  an  executor  or  adminis- 
trator, TOUCHING  THE  ADMINISTRATION  AND  SETTLEMENT 
OF  THE   ESTATE. 

TITLE     V. — Disposition   op  the   decedent's   real   property,  for   the 

PAYMENT  of  DEBTS  AND  FUNERAL  EXPENSES.   DlST&IBUTION 
OF  THE  proceeds. 

TITLE  VI. — Provisions  relating  to  a  testamentary  trustee. 
TITLE  VII. — Provisions  relating  to  a  guardian. 

TITLE  I. 

O'^ganizalwri^  jurisdiction^  and  powers  of  the  court.  JhUies,  powers,  and 
diiabilities  of  the  surrogate^  and  the  officers  of  the  court.  Miscellanemu 
provisions. 

^TioLX  1.  Jarisdiction  of  the  coart  and  authority  of  the  surrogate. 

2.  General  duties  and  disabilities  of  ihe  earrogate,  or  temporary  8arro{{ate. 
8.  Clerka  ;  stenographers  ;  miscellaneous  provisions. 

ARTICLE   FIRST. 
Jurisdiction  of  the  Court  and  Authority  of  the  Surrogate. 

S  24T2.  General  jurisdiction   of   surro-       %  8478.  Jurisdiction,   how   affected   by 
gate's  court.  locality  of  debts. 

^73.  Presumption  of  jurisdiction.  2479.  Jurisdiction  in  new  or  altered 

2471  Jurisdiction  not  lost  by  defect  county. 

in  record.  2480.  Id.;   transfer  of  proceedings  to 

2475.  Effect  of  exercise  of  jurisdiction.  proper  county. 

2476.  Exclusive  jurisdiction.  2481.  Incidental  powers  of  the  surro- 

2477.  Concurrent  jurisdiction  of  two  gate. 

or  more  surrogates.  2482.  This  chapter  applicable  to  pre- 

vious wills,  etc. 

§  2472.  Each  surrogate  must  hold,  within  his  county,  a  court,  which  has 
^  addition  to  the  powers  conferred  upon  it,  or  upon  the  surrogate,  by 
'pedal  provision  of  law,  jurisdiction,  as  follows  : 

1.  To  take  the  proof  of  wills  ;  to  admit  wills  to  probate  ;  to  revoke  the 
P^ate  thereof  ;  and  to  take  and  revoke  probate  of  heirship. 

2.  To  grant  and  revoke  letters  testamentary  and  letters  of  administration, 
•^d  to  appoint  a  successor  in  place  of  a  person  whose  letters  have  been 
'evoked. 

8.  To  direct  and  control  the  conduct,  and  settle  the  accounla,  of  ezfiCO^ 
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ioi>;,  .•idrniuistrHtor.'*,  and  testaineutury  trustees;  to  remove  testamentary 
tiii.-ii'.'S,  aii'l  wc  appoint  a  successor  iu  place  of  a  testaiiieutjiry  trustee  so 
leitiu'  "'d. 

\  To  t'lifouv  the  p:iyineut  of  debts  and  Ic^^acies  ;  the  distribution  of  the 
fsi  III-.-  or  ilcooilents ;  and  tiie  payment  or  delivery,  by  executors,  admioii- 
traiins  and  t«-.-tainentary  trusteed,  of  money  or  other  property  iu  their  pos- 
8e.-«s  (Ml.  Iu'loti'^iiig  to  tiie  estate. 

5.  To  diivci  the  di:*po»<itioii  of  real  profjerty,  and  interests  in  real  prop- 
erly, oi  di'teih'iirs,  for  the  payment  of  their  debts  and  funeral  expensei, 
and  lilt'  dispo^itiou  of  the  proctHids  thereof. 

ti.  Ti)  adiiiiuister  justice,  in  all  mailers  relating  to  the  affairs  of  decedeuta, 
a«'(-)ril)ii^  t<»  the  provisions  of  the  statutes  relating  thereto. 

7.  To  ap|u>iiit  and  remove  guardians  for  infants  ;  to  compel  the  payment 
and  delivery  by  ihem  of  money  or  other  property  belonging  to  their  wai-ds; 
and,  in  iin'  lascs  specially  prescribed  by  law,  to  direct  and  couti-ol  tbeir 
coiitliict,  and  settle  their  accounts. 

This  jurisdiction  must  be  exercised  in  the  cases,  and  in  the  manner,  pre- 
scnbi'd  \t\  statute. 

>5  2473.  Where  the  jurisdiction  of  a  surrogate's  court  to  make,  in  a  caw 
spocitit'd  ill  the  last  section,  a  decree  or  other  determination,  is  drawn  in 
(|U(Siioii  collaterally,  and  the  necessary  parties  were  duly  cited  or  appeared, 
tli'>  juri.^du-tiou  is  presumptively,  and,  in  the  absence  of  fraud  or  colldsion, 
cojKliisively,  established,  by  an  allegation  of  the  jurisdictional  facts,  coa- 
taiiu'il  iu  a  vvnttcu  |)rtiiion  or  answ.er,  duly  verified,  used  in  the  surrogate's 
court.  The  fact  that  the  parties  were  duly  cited  is  presumptively  proved, 
l)y  ;i  rci'itJii  to  thai  eH'cct  in  the  decree.  j 

>  2474.  The  surrogates  court  obtains  jurisdiction  in  every  case,  by  the  j 
existence  of  the  j.in-iln.'tioMailacts  prescribed  by  statute,  and  by  tlic  cita- 
tiim  or  api)earaiiee  of  ilie  necessary  [)aitics.  An  objection  to  a  dccrcjor 
other  tli'terininaiion,  founded  upon  an  oinmission  therein,  or  in  the  papow 
upon  wliich  It  was  founded,  of  the  recital  or  proof  of  any  fact  nece>siiV  lO 
juris  iiei ion,  which  actually  existed,  or  the  failure  to  take  any  interiiiediate 
proceed mg,  retpiired  by  law  to  be  taken,  is  available  only  upon  appeal 
iiut,  for  tne  bmter  protection  of  any  party,  or  other  person  interested,  the 
burro;^,il.'V  eourt  may,  iu  its  discretion,  allow  such  a  defect  to  be  ^up[llil'J 
by  anicndnient. 

^  2475.  Jnrisdietion,  once  dulv  exercised  over  anv  matter,  bv  a  snrn)- 
gale  ft  court,  excludes  the  sut)se{pient  exercise  of  jurisdiction  by  air)lH<T 
surromte's  court,  over  the  same  mailer,  and  all  its  incidents,  ox*;^- 
as  otherwise  specially  presi-ribed  by  law.  Where  a  guardian  has  been  >!'">' 
appointeil  by,  or  lelters  testaineutary  or  of  administration  have  been  uuly 
iN.iicd  from,  or  any  other  special  proceeding  has  been  duly  commeuccii  iUi  •' 
surr(j^at('"s  court  having  jurisdiction,  all  further  proceedings,  to  be  takoii  ui 
a  surrogate's  court,  with  respect  to  the  same  estate  or  mailer,  must  be  iukon 
in  the  same  court. 

J:^  2476.  The  surrogate's  court  of  each  county  has  jurisdiction,  excln^i^'f 
of  every  oiher  surrogate's  court,  to  take  the  j)roof  of  a  will,  and  to  grant  K'V 
teis  testamentary  lluM-eupon,  or  to  grant  letters  of  administration,  as  th* 
ca.-ie  iiMjuin.'S,  in  either  o(  the  following  cases: 

i.    Wlu'tv  flic  decedent  was,  at  the  U\v\vi  of  Uis  death,  a  resident  of  ibi^l 
'-'ouni\„  iv'/ic'/'jcj*  iiis  death  happened  Uvcyc  oy  *iW.vN\\vivvi. 
-'•    W'hriv  /hedcvcdeiit,  nol  bem*;  a  ve^u\viuv  ul  vW  ^vxVvi.^xvA  >*;\vV;^ 
^i^^it  cuumy,  icaviijg  jHirsi^iial  pi-opevlj  viviVuu  vW  ^v^v^.  v>v  Wxvxv^  vv.x.v.^v 

.^  >  . 
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Mnperty  which  has,  since  his  death,  coino  iuto  ihe  State,  and  reinains 
■judoiinistered. 

8.  \V  hei-e  the  decedent,  not  being  a  resident  of  the  Stute,  died  without 
•Iw  State,  leaving  peraonal  property  within  that  county,  and  no  otlier ;  or 
iCiviug  peraoual  property  which  has,  since  his  death,  coine  into  that  county, 
knd  no  other,  and  remains  unudiuinistcred. 

4.  Where  the  decedent  was  not,  at  the  time  of  his  death,  a  i*esident  of 
tlie  State,  and  a  petition  for  probute  of  his  will,  or  for  a  grant  of  letters  of 
tulniinistration,  under  sul)division  second  or  third  of  this  section,  has  not 
kieen  tiled  in  wuy  surrogate's  court ;  but  real  property  of  the  decedent,  to 
tfbich  the  will  relates,  or  which  i>  subject  to  di^<[)osition  under  title  fifth  of 
this  chapter,  is  situated  within  that  county,  and  no  other. 

§  2477.  Where  personal  property  of  the  decedent  is  within,  or  comes 
into,  two  or  more  counties,  under  the  circumstances  specified  in  subdivision 
third  of  the  last  section  ;  or  real  property  of  the  decedent  is  situated  in  two 
ornjore  cou.i ties,  under  the  circumstances  specified  in  subdivision  fourth 
of  the  last  section ;  the  surrogate's  courts  of  those  counties  have  concurrent 
jurisdiction,  exclusive  of  every  other  surrogate's  court,  to  take  the  proof  of 
the  will  and  grant  letters  testamentary  thereupon,  or  to  grant  letters  of 
administration,  as  the  case  requires.  But  where  :i  petition  lor  probate  of  a 
will,  or  for  letters  of  ndmiuistration,  has  been  duly  filed  m  either  of  the 
courts  so  possessing  concurrent  jurisdiction,  the  jurisdiction  of  that  court 
excludes  that  of  the  other. 

§  2478.  For  the  purpose  of  conferring  jurisdiction  upon  a  surrogate's 
court,  a  debt,  owing  to  a  decedent  by  a  resident  of  the  State,  is  regarded  as 
j)eri«onal  property,  situated  within  the  county  where  the  debtor,  or  either  of 
tvro  or  more  joint  debtors,  resides  ;  and  a  debt,  owing  to  him  by  a  domestic 
coi-poration,  is  regarded  as  personal  property,  situated  within  the  county 
where  the  principal  office  of  the  corporation  is  situated.  But  the  foregoing 
provision  does  not  apply  to  a  debt  evidenced  by  a  bond,  promissory  note, 
or  other  instrument  for  the  payment  of  money  only,  in  terms  negotiable,  or 
payable  to  the  bearer  or  holder.  Such  a  debt,  whether  the  debtor  is  a 
resident  or  non-resident  of  the  State,  or  a  foreign  or  a  domestic  govern- 
ment, state,  county,  public  officer,  association,  or  corporation,  is,  for  the 
purpose  of  so  conferring  jurisdiction,  regarded  as  personal  property,  at  the 
place  where  the  bond,  note,  or  other  instrument  is,  either  within  or  without 
the  State. 

§  2479.  [am*d  1883.]     Where  a  new  county  has  been  heretofore,  or  is 
hereafter,  erected,  or  territory  has  been  heretofore,  or  is  hereafter,  trans- 
ferred from  one  county  to  another,  the  jurisdiction  of  the  surrogate's  court 
of  each  of  the  counties  affected  thereby,  to  take  the  proof  of  a  will,  or  to 
{^'ani  letters,  depends  upon  the  locality,  when  the  petition  is  presented,  of 
the  place  where  the  property  of  the  decedent  is  situated,  or  where  the  event 
occurred,  as  the  case  may  be,  wiiich  determines  jurisdiction.     If,  heibre  the 
erection  of  the  new  county,  or  the   transfer  of   the  territory,  letters  have 
been  granted,  upon  the  ground  that  the  decedent  died  or  resided  within  the 
Bounty,  the  surrogate's  court   from  which  they  were  issued   has  exclusive 
jurisdiction  of  the  estate,  and  of  nil  matters  incidental  thereto ;  and  if  the 
place  where  the  decedent  died  or  resided  is  erab/aced  witUu\  -avw^iU^v  viv:>\\\\\.s  ^ 
^rtified  copies  of  apy  papers  or  proceedings,  Wed,  *iwlev^»\,  ov  \«ivivi\v\vi\  \^^. 
be 3urfogiUe*H  court  thereof,  /mist  be  furnishcjd  oi»  t.\ve  VANivtviUV  *^^.  \\\^\^>i??v 
wefor,  by  the  proper  officer^  to  any  person  iwieresled   v\\  \X\^  q^^VaX-^  \  ^^^^ 
90  tbeUtter'8  request   nad  payment   of  the   leeR  tUev Vilov ,  v^^e.  ^^<3^ 
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ottii'cr  of  the  court  bo  having  juiisdietion  mast  file,  enter  or  reeord  thi 
haiiio,  in  like  iiiMiiiier  Hiid  t\ith  like  effect  as  the  originals.     Where  thekb)] 
tcrs  were  >rraut(ni  upon  uny  ground  other  than  the  deeedetit*8  death  or  red- 1| 
douct-  within  the  county,  the  ju^i^'diction  of  the  court  from  which  thejfin 
issui'd  rt'inains  unaffected  by  any  change  iu  the   territorial  limits  of  il 
countv. 

§  2480.  A  special  proceeding  pending  in  a  surrogate's  conrt,  whose  jo- 'i 
iBdiciion  to  euteriaiu  the  same  is  taken  away  by  the  provisions  of  thelii|j 
section,  or  in  consequence  of  the  erection  of  a  new  county,  or  the  altentioi  ^ 
of  the  teiritorial  limits  of  a  county,  after  this  act  takes  effect,  must  bs * 
transferred,  by  order  of  the  court  in  which  it  is  pendii:g.  to  the  sum^ite'l  | 
court  having  jurisdiction  ;  and  the  latter  court  has  the  same  juri8(tictiOB| 
power,  and  authority  with  respect  thereto,  which  the  fornK^r  court  would 
have  had,  if  the  territorial  limits  of  its  county  had  not  lieen  uhauged. 

§  2481.  A  surrogate,  in  court  or  out  of  court,  us  the  case  requires,  htf 
power : 

I.  Tu  istsue  citations  to  parties,  in  any  matter  within  the  jurisdiction  of 
his  court ;  and,  iu  a  ca^fe  prescribed  by  law,  to  compel  the  attendance  of  i 
party. 

'2.  To  adjourn,  from  time  to  time,  a  hearing  or  other  proceeding  in  hii 
court ;  and  where  all  persons  who  are  necessary  parties  have  not  beeu  cited 
or  nutitied,  and  citation  or  notice  has  not  tieen  waived  by  uppeaianueor 
otlierwisc,  it  is  his  duty,  before  proceeding  further,  so  to  adjourn  thesaiM^ 
and  to  issue  a  supplemental  citation,  or  require  the  petitioner  togireis 
additional  notice,  as  may  be  necessary. 

li.  To  issue,  under  the  seal  of  the  court,  a  subpoena,  requiring  the  attend* 
ance  of  a  witness,  residing  or  being  in  uny  part  of  the  Slate;  or  a  subp<EOS 
duces  tei-uni,  requiring  such  attendance,  and  the  production  of  a  book  or 
paper  material  to  an  inquiry  pending  in  the  court. 

4.  To  enjoin,  by  order,  an  executor,  administrator,  testamentary  tiiiitee, 
or  guardian,  to  vvlioni  a  citation  or  other  process  has  been  duly  issued  from 
his  courr,  fiorn  acting  as  such,  until  the  further  order  of  the  court. 

f».  To  recjuire,  by  order,  an  executor,  administrator,  testameutary  trustee, 
or  guardian,  subject  to  the  jurisdiction  of  his  court,  to  perform  any  duty 
iinpo>cd  upon  him,  by  statute,  or  by  the  surrogate's  court,  under  autlioiiiy 
of  a  statute. 

0.  To  open,  vacate,  modify,  or  set  aside,  or  to  enter,  as  of  a  former  time, 
a  deiioe  or  order  of  his  court ;  or  to  grant  a  new  trial  or  a  new  hearing  for 
fraud,  newly  discovered  evidence,  clerical  error,  or  other  suflicieiit  cause. 
The  powers,  conferred  by  this  subdivision,  must  be  exercised  only  in  a  like 
case  and  in  the  same  manner,  as  a  court  of  record  and  of  general  juvisilic- 
tion  exercises  the  same  powers.  Upon  an  jippeal  from  a  dfitermin.itioii  of 
the  surrogate,  made  upon  an  application  pursuant  to  this  subdivision,  the 
general  term  of  the  supreme  court  has  the  same  power  as  the  surrogate; 
and  his  determination  must  be  reviewed,  as  if  an  origiim!  upplicatioii  *•* 
made  to  that  term. 

7.  To  punish  any  person  for  a  contempt  of  his  court,  civil  or  criminal,  is 
any  case,  where  it.  is  expressly  prescribed  by  law  that  a  court  of  record  msy 
punish  a  person  for  a  similar  contempt,  and  in  like  manner. 

8.  Subject  to  the  provisions  of  law,  relating  to  the  disqualification  of  • 
jn(Jf(e  iu  ivrtnin  cases,  to  com\>\eVo  vu\y  \\u^\\\«>W<\.\i\\s\\\vi*.*^\»^v\dui\^  before 

hi.-i  pivdcci'ssor  in   the  olUce,  iucWdiuft  pioola,  ^vicvi>\x\\:\Tvj?.,  v^xA  viaksmt 
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complete,  and  certify  and  sign  in  his  own  name,  adding  to  his 
the  date  of  so  doing,  all  records  or  papers,  left  uncompleted  or 
by  any  of  bis  predecessors. 

exemplify  and  certify  transcripts  of  all  records  of  his  court,  or 
lers  remaining  therein. 

ith  reifpect  to  any  matter  not  expressly  provided  for  in  the  forego- 
visions  of  this  section,  to  proceed,  in  all  matters  subject  to  the 
!e  of  his  court,  according  to  the  course  and  practice  of  a  couit, 
y  the  common  law,  jurisdiction  of  such  matters,  except  as  other- 
cribed  by  statute ;  and  to  exercise  such  incidental  powers,  as  are 
to  carry  into  effect  the  powera  expressly  conferred. 

2.  Each  provision  of  this  chapter,  relating  to  the  jurisdiction  of 
^te's  court,  to  take  the  proof  of  a  will,  and  to  grant  letters  testa- 
or  letters  of  admijistration,  or  regulating  the  mode  of  proceeding 
itter  connected  with  the  estate  of  a  decedent,  applies,  utiless  other- 
essly  declared  therein,  whether  the  will  was  made,  or  the  decedent 
>re  or  after  this  chapter  takes  effect. 


ARTICLE  SECOND. 

.L  Duties  and  Disabilities  of  the  Surrogate,  ob  Temporart 

Surrogate. 


rroj^te  and  acting  snrrogate  ; 

their  official  dc8ignntioiis. 

icaucy  or  disability ;  who  to 

act  as  ^nrrogale. 

.;  if  Etarro^ute  disqualified. 

.;   in   New  York  and  Kings 

counties. 

oof  of  finthority, 

.;  when  and  how  made. 

}w  authority  t>upcitic>dcd. 

oceedinga  in  New  York  and 

Kings  counties  regnluted. 

.;  traupfer  of  proceedings  to 

siurrogate'e  court. 

mporary    surrogate  ;     when 

board  of  triiperviiiors  may  ap- 

|K>iut. 


S  2103.  Id.;  compensation. 
:^494.  Id.;  acts,  etc.,  where  and  how 
recorded. 

2495.  Surr(^jtc,  when  not  to  be  coun- 

sel, etc. 

2496.  Surro&rate.  when  disqualified. 
2407.  Diitqualiflcation ;   when  objec- 
tion must  be  taken. 

2493,  2499.  Books  to  be  kept  by  sur- 
rogate. 

2500.  Papers  and  books  to  bd  pre- 

served. 

2501.  Surrogate  to  report  fees. 

2502.  Id.;  in  New  York  county. 

2503.  What  papers  to  be  transmitted 

to  secretary   of  State ;    ex- 
penses thereof. 


3.  Whei^  the  county  judge  is  also  surrogate,  he  may  be  designated, 
per  or  proceeding  relating  to  the  office  of  surrogate,  as  the  suito- 
le  county,  without  any  addition  referring  to  his  office  as  county 
1  local  officer  elected,  as  prescribed  in  the  constitution,  to  dis- 
le  duties  of  surrogate,  or  of  county  judge  and  surrogate,  is  de? 'g- 
this  act,  and,  when  acting  as  surrogate,  may  be  designated,  as  the 
surrogate  "  of  his  county.  Where  an  officer,  other  than  the  sur- 
;ts  as  surrogate  in  a  case  prescribed  by  law,  he  must  be  designated 
icial  title,  with  the  addition  of  the  words,  *'  and  acting  surrogate." 

1.  Where,  in  any  county,  except  New  York  or  Kings,  the  office  of 
is  Vacant ;  or  the  surrogate  is  disabled,  by  reason  of  sickness, 
or  lunacy ;  and  special  provision  is  not  made  by  law,  for  the  dis- 
'  the  duties  of  his  office  in  that  contingency ;  the  duties  of  Ivv^ 
3t  be  discharged,  untiJ  the  vacancy  is  filled,  or  tVvc  OAaaXiWvV^  csasfe^^ 
?/ 

bo  6'pevIaJ  surrogate. 

TO  is  no  special  surrogate,  or  he  is  in  Viko  manner  d\^»)c\ft^i^^  "^ 
tdit-qujiiffed,  by  the  special  county  Jwdgo, 


MVJfiSi'fffA' 


S.  If  (lifFe  ia  no  apeL-iul  cuuiikj  ju<<);e,  oi'  liR  is  in  like  manner  disiil]l«i,ur 
is  precliidpJ  or  diaqUiilitieii,  by  llic  t-uymi.y  judye, 

4.  II' ihei'e  i^  iiu  loiiiiiv  jtij^'.  or  lie  a  in  Uke  maauer  dieablai,  •v  ia 
litCL'liidi'd  ur  dU>]unlitii!d,  li)'  iho  iliatntl-illturiicv. 

Bur  bpfoio  III.  onk'or  i:;  ciilltloii  to  ;.i:I,  uK  pivsvnl>eil  in  tills  B«^aii,  pwot 

flud  oigLty  nev'eu  ol  iIiib  aui.  luual  lie  inudH. 

g  2485.  WbetD  Ilia  surrogate  of  nuy  I'oonty,  esccpt  Nevr  ToFkor  Kioff. 
is  ]ii-ecludrt(  or  disimiiliSed  fpora  noting  wiili  i-espeit  M  niiy  piiriiutilai' mai- 
ler, liiK  JHrindiulioii  flm)  powers  vltti  respect  lo  tliHt  muttnr  vi^t  in  tk 
^verul  uIGi^crs  dcfti^iiMd  in  ilie  lust  aecliOQ,  in  tlie  uiiler  tlierejn  praiiiM 
ftr.  It'  lliero  is  no  snub  oEli<«r  quHLliGod  It  net  tberoiii,  Ihi-  surrDg&U  ■■I*) 
file  in  liiB  tlffive  u  ivrliiiuilH  stiiliii;;  tliitt  Uut ;  speaiCyln^  the  ivhhoii  wtit  lit 
is  liiijqiiali&cil  or  precluded,  iiittl  dc^igniiting  ll)c  aurrognie  of  bu  uljgiuinj 
county,  olUar  tban  Suw  York  or  Kings,  to  uK  in  liia  p)ui£  in  thii  puriiculiir 
miiltn'r.  ThereupiHl  tlie  sacn^te  hu  (li»ik;nateil  haf,  ni(h  i'e8|>ecl  U)  tint 
mailer,  all  the  juriBdictioD  und  powcrg  of  Hie  sarrojjiite  inukiiig  iJje  dwE*"' 
tion,  mill  inn;  CKsreise  tlic  eiitnu  iu  elilicc  vquM}', 

%  24Bfi.  lam'il  1881.]  In  the  eouiuy  nfXev  York,  tlic 
\i]ena  for.tluu  ojiy  and  cuimtj,  at  n  iifHifiiil  term  tliereof,  and  in  llif  mttnl.' 
uf  I^iu!;B,  tlie  supi'enje  euurc  uC  H  spedul  term  tliereof.  Ii eld  in  iheutrvT 
Brookl.rn,  muet,  upon  tliu  presenlnliun  of  proof  of  its  mitllorityuspiiiMiiM 
iu  tUe  next  section,  eserciee  uH  tlio  pinvera  and  iuri«(iiutioii  oE  liw  sulv 
gate''>i  coni't,  as  follDwa : 

1.  Wliei-e  iha  tiari'o^uLe  i<  pm'Iudci 
respeet  lo  ii  purticular  miittei',  ii  iimsr  i" 
iLOii  of  that  court  witb  rospLV(  la  ilmi  n 

2.  Where  theoffit-eof  Mirri.-iim.i  il: 
ia  disibled  by  reason  of  slckin'^s.  iii-<cui 
pond's  nod  juriediotion  of  liiiit  tourt,  iiiilil  the  vuuuiit;  is  tillod,  ortlrtfr 
iibilily  I'L-asea,  as  iho  oase  may  be. 

g  2487.  The  antliority  of  another  ofSeer,  or.  In  the  count;  uf  KunYmb 
of  the  coQvt  of  eommou  plevs,  or,  in  tlic  county  of  Kid)^,  of  llut  ^fl 
murt,  to  act  a»  prcRcribed  in  ibo  last  tlii-ea  aeuliun?,  must  be  pnircd,  In 
nf  the  following  modes : 

1.  Where  the  suriDgaie  ii  didqiiulifiQd,  or  precluded  frniD  HL'ttii|  N  * 
particnlBr  mBtlei',  that  futt  mity  be  proved  by  the  Burrognli-'a  OB™**' 
ihoivoft  or,  except  Its  otherwise  presciilx-il  ui  ii<H.'tK>u  iwu  tluHVUud  I)* 
hiiiiilrpd  and  »^Ebtj--five,  by  afflUavii  ot  oml  lesiimony. 

2.  Tho  fact  IhnElbe  ttuntigute  is  no  di>(|uahtieil  m  precludi-d.oi'llulkl 
|3  dl^iilili^il,  CI'  thuE  tba  olSiM  is  vnciiit,  niid  iilsu  the  niUliority  ol  the   ' 
orof  the  court,  us  thotase  may  lie,  to  aut  iu  Ilia  pluLi",  iiuiy   be  iir.m 

arc  dectued  cunelusively  OBtaUisheJ,  by  un  orduv  III    ^-<i'<..li  ' 

aiipremfr eourt,  held  within  tlie  ih^rrment  enil.i  :< 

HUch  an  order  is  made,  the  aurrogmc  ahull  not  mil. 

in  aeclion  two  thousand  four  hundred  and  e^hu-L^.,  '  i  .  i  .- 

a  certificate  bus  been  theretofore  filed,  the  powci^  ;i:..l  j:..,; 

BurrogatH  therein  deaiguatod,  asBpeclHed  In  that  Bocliou,  ilii:iii,ii.,i!i 

g  2488.  An  order  ma;  bo  lande,  as  preacrilKil  iu  aubdlvi^^iui;  -h 
'      '                          lou  or  without  nolice.  aa  the  [^nerul  lerm  I       ' 
jBUfe  of  the  making  ihenwC  ;  it  must  desi^ 
t.  eai[iu\vered  to  discharge  the  duliea  of  ihc  ollicc  of  MiM 
■  I  Q  particular  Qulter ■     .-   -i^-Ji 
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Ay,  in  the  disorption  of  the  court,  re<]uire  nn  ofiScer  to  gire  security,  for 
lue  discharge  of  his  duties  thei-eiii.  Where  the  office  ot  surrogate  is 
nt,  or  tiie  surrogate  i»  diMibled  by  retiHoii  of  hmacy,  the  attoruoy- 
ral,  if  directed  by  the  governor,  must,  or  tlic  distt'ict-nttorney,  upon  his 
motion,  may,  apply  foi*  the  order ;.  and  the  general  term  must  grant  it 
his  appHcation.  The  general  term  may  also  grant  the  order,  upon  the 
icatioD  of  a  party,  or  a  person  about  to  bceome  a  party,  to  any  special 
ceding  in  the  surrogate's  court.  Where  the  suri*ogate  is  sick  or  absent, 
granting  of  the  order  rests  in  the  discretion  of  the  court,  and  its  effect 
be  qnah'fied.  as  the  court  thinks  proper. 

2489.  Where  an  order  is  made  by  tlic  general  term,  as  prescribed  in 
last  two  sections,  or  an  appointment  is  made  by  the  board  of  supervi- 

a>  prescribed  in  section  two  thousand  four  hundred  and  ninety-two  of 
ucfc,  for  any  cause  except  a  vacancy  in  tiie  office  of  surrogate,  it  may  be 
£cd,  without  prejudice  to  any  proceedim^s  theretofore  taken  by  virtue 
sof,  .by  the  general  term  of  tite  department  embracing  the  surrc^ate's 
ty,  u|X)n  proof  that  it  was  improvidentiy  made,  or  that  the  cause  of 
Ing  it  has  become  inoperaiive.  Such  an  order  or  appointment,  made 
I  the  ground  tliat  the  surrogate's  office  is  vacant,  is  superseded,  without 
furmal  revocation,  by  the  filling  of  the  vacancy.  After  the  order  or 
intment  is  revoked,  or  the  vacancy  is  filled,  as  tlie  case  may  be, 
mfinished  business,  i.i  any  proeeedirgs  taken  by  virtue  of  the  order  or 
>intmcnt,  must  be  transferred  to,  and  may  be  completed  by,  the  surro- 
,  in  the  same  manner  and  with  like  effect,  as  where  a  new  surrogate 
pletes  the  unfinished  business  of  his  predecessor. 

2490.  In  a  special  proceeding  cognizable  before  a  surrogate,  taken  in 
court  of  common  pleas,  or  the  supreme  court,  as  prescribed  in  tiiis  arti- 
tlie  seal  of  the  court  in  which  it  is  taken,  must  be  u^ed,  where  a  seal  is 
ivsary.  The  special  proceeding  must  be  entitled  in  that  court ;  and  the 
irs  therein  must  be  filed  or  recorded,  as  the  caee  may  be,  and  issues 
ein  must  be  tried,  as  in  an  action  brought  in  that  court.     The  elerk  of 

court  must  sign  each  record,  which  is  required  to  be  signed  by  the 
3gate  or  the  clerk  of  the  surrogate's  court.  The  issuing  of  a  citation 
be  directed,  and  any  order  intennediate  the  citation  and  the  decree  may 
lade,  by  a  judge  of  the  court. 

2491.  The  court  may,  at  any  time,  in  its  discretion,  upon  being  satis- 
that  the  reason  for  the  exercise  of  its  powers  and  jurisdiction  has 
id  to  operate,  make  an  order  to  transfer  to  the  surrogate's  court,  any 
er  then  pending  before  it.  Such  an  order  operates  to  transfer  the 
i  accordingly.  Immediately  after  such  a  transfer,  or  after  the  rcvoca- 
of  the  order  of  the  general  term,  as  prescribed  in  the  last  section  but 
the  surrogate  must  cause  entries  to  be  made  in  the  proper  book  in  his 
t,  referring  to  all  the  papers  filed,  and  orders  entered,  or  other  procced- 
takcn,  in  the  court  of  common  pleas,  or  the  supreme  court ;  and  he 
cause  copies  of  any  of  the  orders  or  papers  to  be  made,  and  recorded 
ed  in  his  office,  at  the  expense  of  the  county. 

2492.  In  any  county,  except  New  York  or  Kings,  if  the  surrogate  is 
•led,  by  reason  of  sickness,  absence,  or  lunacy,  or  the  office  of  surrogate 
nes  vacant  before  the  expiration  of  a  full  term,  and  tl»ere  is  no  s^^^ivivcvX. 
gate,  or  special,  county  jud^v  of  tiie  sjime  couuly,  vi\\o  \a  *io\v\v^\,^\\\. 
tbio  to  act  as  surrogutc,  the  board  of  supervisovrt  viia\,m  \1^  ^\=3.vivvi\\Q>^^ 
lia  suitnhlo  person,  to  net  as  surro<^ate,  until  t\^c  suvto^^viXfe"' ^  Cvv^vO^^ 
ses,  or  bis  term  of  otlice  expires,  if  the  disabWify  couxxuwes  wwxXV  \\\ex 


or  until  a  ap«ciiil  surrogHteor  a^peciul  coaatj  judge  is  elected  or  npixdnWil. 
A  pci'aiin  go  aiipoiated  inu^t,  U'lura  eiiieitng  upon  the  oxvi'iilion  iiflhc 
duties  ui  Wis  utbi^e,  Uke  uuti  file  an  cmtli  of  udi'c,  uud  gite  iiri  olSL-iiil  (»lk], 
SB  pitjeiTiljed  by  Uw,  witb  respect  m  a  person  elict^  to  the  ottitx  u(  aucrv 
gate. 

g  2493.  An  officer,  or  a  jiersou  appoiuted  by  tba  board  of  superviauH, 
wbo  acts  as  t^urrogule  uf  aiij'  eouuiy  iluriug  a  yucrnic-y  in  tbe  oltiie.  ur  lu 
consequeui'Q  of  disabiliLj.  no  preacribeil  in  ihc  last  uine  xectioiiA.  miui  l« 
paid,  tor  tbe  time  duriu^  wliidi  lie  so  acta,  a  compeiimliou  e(|ur>l,  pro  na, 

■lao  tairugale,  tu  tbe  saiurt'  uf  tbe  uooDty  jiidse.  The  uDjKon!  u[  Ilia  cum* 
penwtion  muet  be  audited  utiil  paid,  In  like  maanar  as  Ihesnliirj'  of  the  aw- 
rogito,  or  of  thi:  ciiuiilr  j'idge,  as  the  vase  mar  be.  Where  ■iioStwrt' 
the  eounlT  perfariDH  (he  duties  uf  the  currugute,  with  reapevt  tu  a  partifBlK 
mutter,  whei'eia  the  eurro^jto  is  iliNqnalified  ur  pi'eL-luded  froiB  HMtni;,  ih 
alipcrviiiDra  of  the  I'Quiity  must  iiltuw  biin  u  just  tompenaalion  forhiaM''- 
viixa  therein,  to  be  audited  and  oolleoted  ia  tbe  aame  lasancr. 

§3494.  Where  an  ai:l  ia  done,  or  a  proceeding  ia  taken  by,  befDn^M 
by  Butliurity  ol',  an  uDtwr,  or  iipermn  [ip(HiiiitL'd  by  tbti  bOHi'dof  BUperilBOB, 
tanporaTily  acting  na  siiirognte  of  any  fuunty,  as  prescribed  in  ihiaartldti 
the  same  mudt  be  rucoriled,  or  tlio  pivper  miimieH  ihereuf  must  beeallHi; 
In  the  hooks  of  the  su rrognie'M  uomt,  in  like  muiiDC'r  oK  if  theainwml 
done  or  tukisn  by,  before,  or  by  authority  of  ilie  uurcugaie  of  tbe  MWtffTJ 
and  tlie  otiii'er  or  person  so  nviiiig,  or  tiie  iliirk  of  the  siirra<;a(e'i  CWUVJ 
il  probate  and  any  letlera  so  issned,  and  miiat  la* . 
the  book.  ' 

§2495.  A  surhigHlG  shall  not  be  uoimsel,  )«tioitor,  or  eltomey,  it* 
civil  action  or  special  pruveediug,  lor  or  iigaiusi  any  executor,  HdnilhiatnMt, 
tempoiiiry  ailratnistmtar,  cestamenury  tiuitee,  guardian,  or  infant,  ■" 
whom,  or  whose  eatato  or  atuouot*,  be  oould  have  any  jnrisiliotion  byl 

g  2496.  In  addition  to  his  general  diSjnalifii'M lions  as  a  judiciil  lA 
a  ^urrog.'ite  Is  dlsqiiuliliea  troui  acting  upuu  an  iipi)liuatiou  f or  pmbnlA 
fur  letters  testa  me  ularj,  or  letten<  of  ailmiuiati's  tiun,  in  eaeb  of  ihi:  foUi 
ing  taaes  r 

1,  Where  he  i<',  or  claims  It)  bo,  an  heir  or  one  of  the  next  of  hia  l«u*< 
decedent,  or  a  devisee  or  legatee  of  any  part  of  the  estate.  1 

t.  Wlieie  he  i?  a  anbscribing  wiineis»,  or  is  iiecei<9tirily  exumineil  orliit*! 
eiamined  iib  a  witness,  to  any  written  or  nuncupative  will,  1 

a.  Where  he  is  named  as  eiei'ulor.  trustee,  or  guard  inn,  in  any  "31, « I 
deed  of  appointment,  involved  in  the  raalter.  J 

g  2497.  An  nhjoi'tion  to  the  power  of  ■  KUrmgalc  to  act,  bmcd  <l|<*l 
disqualiB cation,  establislied  by  special  provision  of  law,  other  llian  oa>< 
thoae  ennmeraUid  in  the  last  Miction,  is  wiiiyed  by  an  udutt  pnrty  toaW 
eiul  proceeding  bcFoi-e  him,  unless  II  is  tiikeu  at  or  beftn'e  the  joiiidVI 
issue  by  that  parly  ;  or,  whtre  an  issue  in  writing  ia  not  fnilnoti,  tf' 
before  the  submieaion  of  tiie  matter  or  question  to  tbe  surrogate. 
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.    A  record-book  of  letters  testamentary  and  letters  of  administration.  In 

iu  must  be  rei*orUed  uli  such  letters,  i!»t<ued  out  of  his  court. 

.  A  record-book,  iu  wiiicli   mu^t  be  recorded  every  decree,  whereby  the 

3uiit  of  an  executor,  adiiiinidtrntor,  trustee,  or  guardian  is  settled. 

.   A  book,  containing  n  minute  of  every  paper  iiled,  or  other  pnH^eeding 

eu,  relating  to  tlic  disposition  of  tlie  real  property  of  u  decedent,  and  u 

ord  of  every  order  or  decree,  made  thereupon ;  with  a  memorandum  of 

•^  report  made,  and  other  proceeding  taken,  founded  upon  a  decree  for 

^  a  disposition. 

^.  A.  book,  containing  a  record  of  every  decree  or  order,  the  record  of 

'fch  is  not  required  by  this  section  to  be  kept  elsewhere ;  together  with  a 

ivioraudum  of  each   execution   issued,  and   of  the  satisfuctiou  of  each 

•WBe  recorded  therein. 

^  A  book,  in  which  must  be  recorded  all  letters  of  guardianship,  issued 

t  of  his  court. 

"Jf.  A  book  of  fees  and  disbursements,  in  which  nmst  be  entered,  by  items, 

^  fees  charged  or  received  by  him  for  services  or  exi)enscs,  and  all  dis- 

'iseioents  made  or  incurred  by  him,  which  are  chargeable  against  those 

Bi,  or  to  the  county. 

^expense  of  providing  the  books  specified  in  this  section  is  a  county 

«»ge. 

§2499.  To  each  of  the  books,  kept  as  prescribed  in  the  last  section, 
Kt  be  attached  an  alphabetical  index,  referring  to  the  page  of  tlio  #)Ook, 
lere  each  subject  may  be  found.  The  surrogate  may  keep  two  or  more 
ok»:,  for  a  further  division  of  the  subjects  specified  in  either  sulxlivision 
the  last  section ;  in  which  ease,  he  must  keep  a  separate  index  to  each 
lof  books.  Each  decree,  revoking  the  probate  of  a  will,  or  revoking  or 
lerwise  a£Pe<ning  letters  testa  men  tar}-,  letters  of  administration,  or  letters 
guardianship,  or  suspending  or  removing  a  testamentary  trustee,  or 
difying  or  otherwise  affecting  any  other  decree,  nmst  lie  plainly  noted  at 
►  end  or  in  the  mai-gin  of  the  record  of  the  will,  letters,  or  original  decree, 
:h  a  reference  to  the  book  and  page  where  the  subsequent  decree  is 
orded.  The  books,  kept  as  prescribed  in  the  last  section,  appertain  to 
!  tarrogate's  office,  and  roust  be  o(>en,  at  all  leasonable  times,  to  the 
pection  of  any  j^erson. 

}  2500.  A  surrogate  must  carefully  file  and  preserve  in  his  office,  every 
Kwition,  affidavit,  petition,  report,  account,  voucher,  or  other  paper, 
iting  to  any  proceeding  in  his  court ;  and  must  deliver  to  his  successor 
the  papers  and  books  kept  by  him. 

\  2601.  The  surrogate  of  each  county,  except  New  York,  must,  at  his 
(1  expense,  make  a  report  to  the  board  of  supervisors  of  the  county,  on 
first  day  of  each  annual  meeting  thereof,  containing  a  statement,  vciitied 
his  oath,  of  all  fees  received  or  charged  by  him  for  services  or  ex|)enses, 
X  the  last  report,  and  of  all  disbursements  chargeable  against  the  same, 
Lo  the  county,  stating  particularly  each  item  thereof. 

i  2502.  The  surrogate  of  the  county  of  New  York  must,  at  his  own 
»ense,  make  and  file  in  the  office  of  the  county  clerk,  a  like  rci^jort^ 
ween  the  first  and  twentieth  days  of  January  in  each  n«vvy. 

*2503.  A  surrogate  nho  admits  to   probate   \\\c  \\\\\  <A  vv  v^'^^^>^^^/*^'^'^^ 
not  /i  ret*idont  of  the  St:ite  tit  the  time  of  hi^  (\*-.v\\\ ;  ov  \lya\\v^  vvc \\l.>\vvva^ 
cWary  Jeiters  testawentuvv  upon    sudi  a  wiW    ov    ov\v;^^^"'^\    ov  vvwviw^ivx^ 
t  of  adwiaiBtration  upon  the  estate  of  8ucli  a  pevb' •      -.  ^^s\.,  ^^^^^^^^^  ^ 
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dnys  thereafter,  transmit  to  the  secretary  of  State,  to  be  filed  in  his  off 
certitied  copy  of  the  will  or  letters.  The  surrogjite's  fees  for  makin 
copy,  and  the  expenses  of  transmission,  must  be  audited  by  the  coiuptr 
and  paid  out  of  the  treasury  upon  his  warrant. 

ARTICLE  THIRD. 
Clerks  ;  Stenographers  ;  miscellaneous  Provisions. 

%  2504.  Surrogate  V    court;     "wbeu  to       $  2510.  Id.;  surrogate  liable  for  hi 

opi:ii.  2511.  Clerk,  etc.,  not  lo  he  uppi 

2505.  Wlieii  surrogate  to  attend.  attorney,  etc. 

2506.  When  and  where  court  held  by          2512.  Steuogruphcr     for    purro 

couuty  judge.  courts    in     New   York 

2507.  Seal.  Kings. 

2:^06.  Clerks  in  furrogate'e  office.  2513.  Id.:  in  other  counties. 

2509.  Clerk  of  surrogates  court ;  how  2514.  Defiuition  of   expressiont 

uppointed  ;  bis  powers.  in  this  chapter. 

§  2504.  The  surrogate's  court  is  always  open  for  the  transaction  o 
business,  within  its  powers  and  jurisdiction. 

§  2505.  [aind  1.881.]  The  surrogate  must,  unless  prevented  by  sic 
or  other  unavoidable  casualty,  attend  at  his  office  on  Monday  of  each 
except  during  the  month  of  August,  or  where  Monday  is  a  public  he 
on  the  following  Tuesday^  to  execute  the  powers  conferi^  and  the  < 
imposed  upon  him.  But  the  surrogate  ot  any  county  may,  by  an  iustn 
in  writing,  under  his  hand,  filed  in  tiie  office  of  the  clerk  of  the  coui 
least  twenty  days  before  the  first  day  of  January  in  any  year,  desigi 
day  of  the  week,  other  than  Monday,  on  which  he  will  attend  at  his 
or  a  month  other  than  August,  during  which  he  will  be  absent  there 
or  botii  during  that  year;  and  where  the  county  judge  is  also  surrogH 
is  not  required  to  attend  at  his  office  on  any  day  when  the  eonnty  co 
the  court  of  sessions  is  sitting.  The  surrogate  must  also  execute  the ' 
of  his  office,  at  such  other  times  and  places,  within  his  county,  as  the 
convenience  requires.  The  surrogate  of  the  county  of  New  Yori«  mu; 
decrees,  letters  testamentary,  of  administration  and  guardianship,  and  < 
to  show  cause,  during  the  month  of  August  or  such  other  month  as  he 
designate  for  his  vacation  wherever  he  shall  be  passing  such  vacation  " 
the  State. 

i^  2506.  The  surrogate's  court,  in  a  county  where  the  county  judge  i 
sunogate,  may  be  held  at  the  time  and  place  at  which  ihe  cotmty  co 
held  ;  and,  in  that  case,  the  order  of  business  of  the  county  court,  the 
of  sessions,  and  the  surrogate's  court,  is  under  the  direction  of  the  t 
judge. 

§  2507.  The  surrogate's  court  has  a  seal,  of  which  the  surrogut 
charge. 

g  2508.  Each  surrogate  may  appoint,  and  at  pleasure  remove,  as 

clerks  for  his  office,  to  be  paid  by  the  county,  as  the  board  of  super 

of  his  County,  or,  in  the  city  and  county  of  Now  York,  the  board  of 

men,  autliorize  him  so  to  appoint.      The  board  of   supervisors  or  the 

of  ahlermen,  as  the  case  requires,  must  fix  tlio  com|>eusation  of  the  cl" 

c/orks  HO  ;<p/H>inrcd  ;  and  may  uvU\\i>v\7.o  vV\o,\\\,ov  euUer  of  them,  to  rt 

for  tlioir  or  l]l>  own  use,  tlio  \ei2;;v\  Veos  Vov  wvaVxwvi,  vAi\v\v>>^  v.A  vlwn  w^v: 

p.y)or  in  the  o/fice  of  Mie  survo<iale.     X  s\\vvov^v\v>  wvan  •Av\^v^\\^\,vv^^v\  v 

urc  remove,  as   many   additioiva\   e\cvVvS,'.o  \.^  v^v^  X^n  Vu«i,'^\ 

proper. 
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§  2509.  A  surrogate  may,  bv  a  written  order,  filed  and  recorded  in  his 
ffire,  and  which  he  may,  in  hke  manner,  revoke  at  pleasure,  appoint  a  clerk 
mployed  in  his  office  to  In?  the  clerk  of  the  surrogate's  court.  The  clerk 
0  appointed  may  exeivise  concurrently  with  the  surrogate  the  following 
K)\vers  of  the  surrogate  : 

1.  He  may  certify  and  sign  as  clerk  of  the  court  an?  of  the  records  of 
he  ecmrt,  including  the  certificate  specified  in  section  two  thousand  six 
mndied  and  twenty-nine  of  this  act,  and  the  records  and  papers  specified  in 
mbdivision  ninth  of  section  two  thousand  four  hundred  and  eiglity  One  of 
\m  act. 

i.  He  may  issue  any  mandate,  to  which  a  party  is  entitled  as  of  coui-se, 
fither  unconditionally,  or  upon  the  filing  of  any  paper ;  and  may  sign,  as 
clerk  of  the  court,  and  afiix  the  seal  of  the  court  to,  any  lettei'S  or  mandate, 
issuwl  from  the  court. 

H.  lie  may  certify,  in  the  manner  prescribed  by  chapter  ninth  of  this  act, 
It  copy  of  any  paper,  required  or  permitted  by  law  to  be  filed  or  recorded  in 
the  surrogate's  office. 

4.  lie  may  adjourn  to  a  definite  time,  not  exceeding  thirty  days,  any  mat- 
ter, when  the  surrogate  is  absent  from  his  office,  or  unable,  by  reason  of 
otlier  engagements,  to  attend  to  the  same. 

6.  He  may  take  the  acknowledgment  or  proof  of  any  instrument,  to  be 
Med  or  filed  in  the  court  of  which  he  is  clerk. 

The  surrogate  may  prohibit  the  clerk  from  exercising  any  power  specified 
in  thi.s  section,  but  the  prohibition  does  not  affect  the  validity  of  any  act  of 
tbe  clerk  done  in  disregard  of  the  prohibition. 

§  2610.  A  subrogate,  hereafter  elected  or  appointed,  and  the  sureties  in 
his  official  bond,  are  liable  for  any  act  of  the  clerk  of  the  surrogate's  court 
in  the  discharge  of  his  official  duties,  during  the  surrogate's  term  of  office, 
fts  if  the  act  was  performed  by  the  surrogate.  The  surrogate  may  take 
security  from  the  clerk,  to  indemnify  him  against  the  liability  created  by 
this  section. 

8  2511.  A  clerk,  or  other  person  employed  in  any  capacity,  in  a  surro- 
jlate's  ortice,  shall  not  act  as  appraiser,  as  attorney  or  counsel,  or  as  referee 
Of  special  guardian,  in  any  mutter  before  the  surrogate. 

§  2612.  The  surrogate  of  each  of  the  counties  of  New  York  and  Kings 
*Bi>8t  appoint,  and  may,  for  cause,  remove,  a  stenographer  for  his  court, 
*ho  is  entitled  to  a  salary  fixed  by  law,  and  to  be  paid  as  the  salaries  of 
pferks  in  the  surrogate's  office  are  paid. 

§  2513.  Tiie  surrogate  of  each  county,  except  New  York  and  Kings, 
^»y,  ill  his  discretion,  appoint,  and  at  pleasure  remove  a  stenographer  for 
«ii  court,  who  shall  be  paid  a  reasonable  compensation,  certified  by  the  sur- 
f^j^ite,  in  every  case  in  which  he  takes  notes  of  testimony.  Such  compen- 
MUoD  is  part  of  the  costs  of  the  proceedings. 

§2614.  In  construing  the  provisions  of  this  chapter,  the  following  rules 
BBQst  be  observed,  except  where  a  contrary  intent  is  expressly  declared  in 
">e  provisions  to  be  construed,  or  plainly  apparent  from  the  context  there- 
of: 

1.  The  word,  "intestate,"  signifies  a  person  who  died  without  leaving  a 
T«li(|  will;  but  where  it  is  used  with  respect  to  particular  property,  it  signi- 
*«  a  person  who  died  without  effectually  disposin^^  of  that  projwrty  by  will, 
whether  he  left  a  will  or  not. 
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2.  The  word,  "  assets,*^  signifies  personal  property  applicable  to  the  pay* 
nioiit  of  the  debts  of  a  decoiicnt. 

;i.  Th«  word,  "  debts,"  includes  every  daim  and  demand,  upon  wliich  a 
jud^^nient  for  a  .sum  of  money,  or  dii'ectinc;  the  payment  of  money,  could  be 
recovered  in  un  action ;  and  the  word,  "  creditor,"  includes  every  pewoi 
havin<i;  such  a  claim  or  demand. 

4.  The  word,  ''  wili,*'  signifies  a  last  will  and  testament,  and  includes  aD 
the  codicils  to  a  will. 

5.  Tlie  expression,  "  letters  of  administration/'  includes  letters  of  tempo- 
rary administration. 

il.  The  expression,  "  testamentary  trustee/'  includes  every  pei-son,  except 
"^  an  executor,  an  administrator  with  the  will  annexed,  or  a  guardian,  who  is 
designated  by  a  will,  or  by  any  competent  authority,  to  execute  a  tiist 
created  by  a  will ;  and  it  includes  such  an  executor  or  administrator,  where 
he  is  acting  in  the  execution  of  a  trust  created  by  the  will,  which  is  separ- 
able from  Ills  functions  its  executor  or  administrator. 

7.  The  word.  "  surrogate,"  where  it  is  used  in  the  text,  or  in  a  bond  or 
undertaking,  given  pursuant  to  any  provision  of  this  chapter,  includes  every 
otiicer  or  court  ve.«ted  by  law  with  the  functions  of  surrogate. 

8.  The  expression,  "judicial  settlement,"  where  it  is  applied  to  «n 
account,  signifies  a  decree  of  a  surrogate's  court,  whereby  the  aecnant  is 
made  conclusive  upon  the  parties  to  the  special  proceeding,  either  for  all 
purposes,  or  for  certain  purposes  specified  in  the  statute ;  and  an  aeoouiit 
thus  made  conclusive  is  said  to  be  "judicially  settled." 

9.  The  expression,  "  intermediate  account,"  denotes  an  account  filed  in 
the  surrogate's  office,  for  the  purpose  of  disclosing  the  acts  of  t!ie  jhmshi 
accounting,  and  the  condition  of  the  estate  or  fund  \a  his  hands,  and  not 
made  the  subject  of  a  judicial  settlement. 

10.  The  expression,  "  upon  the  return  of  a  citation,"  where  it  is  use<lin 
a  provision  recpiiring  an  act  to  be  done  in  the  surrogate's  (K)ui*t,  i-elates  to 
the  time  and  place  at  \vhi.;h  the  citation  is  returnable,  or  to  which  the  hear-     | 
ing  is  Miljourned ;  includes  a  supplemental   citation,  issued   to  bring  in  a     i 
party  who  ought  to  be,  but  has  not   been   cited  ;  and   implies  that,  Iwfore 
doing  the  act  specified,  due   proof  must  be  made,  that  all  persons  re(i«»ireJ 

to  l»e  cite<l  liave  been  (hily  cited. 

11.  The  expression,  "  person  interested,"  where  it  is  used  in  connection 
with  an  estate  or  a  iund,  includes  every  person  entitled,  either  absolutely 
or  ct)iitiiigenlly,  to  share  in  the  estate  or  the  proceeds  thereof,  or  in  the 
fuiul,  as  liusband,  wife,  legatee,  next  of  kin,  heir,  devisee,  assignee,  gnuuee, 
or  otlu*r\vise,  exc(^pt  ixa  a  creditor.  Where  a  provision  of  this  chapter  P'"*?- 
sciib^'s  that  a  j)erjon  interested  may  object  to  an  appointment,  or  may  apj'l,^ 
for  an  inventorv,  an  account,  or  increased  securitv,  an  allegation  of  hii 
interest,  iiuiy  verified,  suffices,  although  his  interest  is  disputed;  unless  he 
has  been  excluded  by  a  judgment,  decree,  or  other  final  determination,  und 
no  appeal  therefrom  is  pending, 

r.i.  The  term,  '*  next  of  kin,"  includes  all  those  entitled,  under  thepro^^ 
ions  of  law  relating  to  tlM»  distribution  of  pers»)nal  property,  to  share  in  the 
unbe(|ueathed  residue  of  tiie  assets  of  a  decedent  after  payment  of  debts 
and  expen.ses,  oIIkm-  than  a  surviving  husband  or  wife. 

18.  The  exi)rcs>ion,  "real  property,"  includes  every  estate,  interest.  rt»J 

/v^'i/^  ]v^n]  ()!•  e(|uitable,  in  lands,  teneuients,  «>r  lieiediiaments,  ex-vpt  tho--* 

»Inth  .'</•(•  f/e/erniiiied  or   e\i\\\*:^vns\\ed  V>y  \\\vi  vWa\.\\  ».\H  v\  \wv-sv,a\  WvLv^lar 

j)osst>sso<l  thi'lvof,  or  in  anv  \na\n\ev  e\\\.\\\ov\  ^WYou^,vv\\^  vj>kvjMvv \\\vn^^ ^\\\'^^ 

«rt'  dvclurvd  })V  iaw  to  bo  assets.     T\\e  nvov.X,  -  uAvvivxVMXv:^^    -^x^vix'^xv^  '^'^^^ 
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crty,  as  defined  in  this  sobilivision,  descended  as  prescribed  by  law. 
expression,  "personal  property,"  signifies  every  kind  of  property, 
I  survives  a  decedent,  other  than  real  property  as  defined  in  th's  sub- 
on,  and  includes  a  right  of  action  conferred  by  special  statutory  pro- 
1  upon  an  executor  or  administrator. 

TITLE  IL 

isions  relating  generdfhf  to  tlut  procpetiinrfs  in  surrogates"  courts^  and  to 

apf)euln  from  those  courts. 

a.B  1.  Procej»a,  and  scrxirp  thereof ;  uppeanince,  and  joinder  of  issue  ;  mis- 
celIaneoii8  rej^nlations  of  prncrice. 

2.  Hcarini?  ;  iiicludiiis:  trial  by  jury  and  reference. 

3.  Decrees  and  orders  ;  and  ihe  euforceinent  tiiureof.    Costs  and  fees. 

4.  Appeal. 

5.  ProviPionp  relntin*:;  p^enerally  to  leltcrp  ;  and  jjenorally   to   executors, 

admiuistratorh,  guardians,  and  testamentary  trustees. 

ARTICLE  FIRST. 

KSS,  AND  SkRTICE   THEREOF;    APPEARAXCK,   AND   JoiNDER  OP  ISSUE  ;    MIS- 
CELLANEOUS Regulations  op  Practice. 

i.  Process  ;  how  executed  and  re-  %  2527.  Id.  ;    upon  infant,  etc.  ;    addi- 

tumable.  tional  requirement  in  certain 

I.  Proceedings  to  be  commenced  cat?eH. 

by  citation.  2528.  Ap|K>nranc(r  ;    how     made,  and 

'.  Id.;  within  llie  stiitute  of  lirai-  effect  thereof. 

tations.  2529.  Sunoirate's  !«on  not  to  practice 

I.  Pen*on«    constituting   a   class  ;  before  Iiim. 

when  to    he   cited  ;  citation  2530.  Sixjcial   guardian ;  when   to  l>e 

when  some  are  unknown.  appointed. 

».  Contents  of  citation.  2531.  Notice    of    proceedinjjs    to  ap- 

I.  Citation  :    how   served    within  point  special  guardian. 

the  State.  2532.  Proof    of    service   of    citation, 

.  Sni)stitutc    for  i)er8onal  service  8ul)poena.  etc. 

upon  a  resident.'  2533.  Writtt?n  pleadinjjs    may  be  re- 

I.  Service  by  piiblicatiou,  etc.  quired. 

I.  Id. :    upon    ijcrsons   unknown,  2534.  Verification  thereof. 

etc.  2535,2536.  Publication  of  citation,  etc. 

I.  Order  ;    when  and  how  made  ;  2537.  Money     paid    into    court    and 

contents  tliereof.  eecurities     taken,    how    dis- 

».  What  time  required  for  delivery  posed  of. 

of  copy,  etc.  2538.  Certain  provisions  made  appHc- 

i.  Service  upon  a  corporation,  in-  able  to  proceedings  in  surro- 

fant,  lunatic,  etc,  gate's  court. 

2515.  A  citation  or  other  mandate  of  a  surrogate's  court  must,  except 
e  it  is  otherwise  specially  prescribed  by  law,  be  made  returnable  before 
uirogate  from  whose  court  it  was  issued,  and  may  be  served  or  executed 
y  county.  A  warrant  of  attachment  must  be  directed  to  the  sheriff  of 
!urrogate*8  county  ;  who  may  execute  it  in  any  county,  and  must  con- 
he  person  arrested  to  the  place  wheie  it  is  returnable. 

2516.  Except  in  a  case  where  it  is  otherwise  sp  cially  prescribed  by 
I  special  proceeding  in  a  surrogate's  court  must  be  commenced  by  the 
jc  of  a  citation,  issued  upon  the  presentation  of  a  petition.  But  upon 
resentation  of  the  petition,  the  court  acquires  jurisdiction  to  do  any 
rhich  may  be  done  before  actual  service  of  the  citation. 

1517.  The  presentation  of  a  petition  is  deemed  the  commencement  of 
L»ial  proceeding,  within  tho,  meaning  of  any  prov"\s\o\\  ot  v\\\?>  v\cx,  nnVXv^v 

the  time  for  the  commencemeut  thereof.      Bui  \i\  ovv\ev  vo  <?\VC\V\vi  '^X\«i 
aer  to  the  benefit  of  this  section,  a  citiUion,  \esuev\  \\\>o\\  ^\\vi  \>^e>^^^^^- 

the petition,  must,  within    sixtv  davs    tUeveaV\eY,  V>e 'aexN^^'^^  *^^  V^^' 
30 
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BCrib«J  in  Mction  mn  ili<w».ii><l  6\e  liunilred  iiiiij 

Ikv  nd»en«  p"M»,  or  npoii  om  of  livu  or  juorc  i 

jo  ally  Imlile,  «r MIipikIw  utiiled  In  Inlcrest ;  or,  i 

first  |>uUim(k>ii  llkeieuf  ninat  b«  DmitE,  punuant  tDnntl 

mrrihul  in  WH.-liaii  iwu  lljouund  live  hundreil  an  twentj-tvoMI 

§  ASie.  Where  it  in  prvM-rilied,  in  kut  prarlaion  of  thixl 
periiioti  miiit  pro)'  tbiit  u  pemon,  or  ^ut  ureditort,  iwttctf  V 
heir, ,  ileriKeci>,  or  other  persona  ccHuititouiii:  u  dass,  m-j  tw ta 
pui'poat,  all  tliose  persoud  ice  DecpBanrv  partira  la  (be  spfdil  fm-t™ 

Whire  persons  to  be  irlttd  coDVlitDte  o  i-liss,  ibe  petitioper  i '  '* 

in  an  uBMavit,  the  tmme  of  eauh  of  tiiein,  nnloss  liii!  iiama,  i 
iiiinm,  of  one  or  aiore  o[  tbetn  ratiDal,  alter  diligent  foctai)^ 
by  him  ;  In  whiub  vime.  thHt  faut  must  be  set  lortUcMirilUM 
tlierrupun,  inqu  re  Into  the  matter.  For  the  purpa«e«1l  , 
uiH,T,  in  Ilia  diovr^tion,  issue  s  mbpisni),  reqoiriiig  hh;  pwHB  l«" 
beiore  hliD  lo  teBtiff  rcspeL-ling  tbe  matter.  If  bo  is  sittMr 
nliegntiunii  of  the  peiitioner,  or  arier  raakint;  the  iuquirjr,  tlM  ■ 
uDU  or  more  Of  Ibe  persoBH  la  be  died,  caDnot  be  uttMtiuncd 
ublc  diligeDce,  the  limtion  mav  be  direoied  to  tiint  person  or  |l 
by  n  gpnerul  design;!  rioii.  »boi>tiig  hin,  liei',  or  llieir  conseclii 
(li'vedonl,  or  iutei'eiil  m  tb«  prupertj  or  nutter  iu  qBeelloai  wMl 
silBvieiitly  identifying  tlie  penran  or  periun!  inteuded.  A  dlatiu^  •■ 
direcleil,  linu  the  fatne  (orue  aud  eflwt,  ai.if  it  mm  di[«(;tedUlk»|M 
or  perBona  intended,  by  their  numes  ;  mid  where  thp  persoB  or  puaM 
intended  are  dnly  cited,  in  any  manner  prtouribod  by  law,  the  dtcrselA 
Elicin,  ax  if  iliey  hctc  named  therein.  A  petition,  linly  Tended,  iide* 
nn  alHrtiivit,  within  the  meaning  of  iIiIb  section. 

^  2619.  A  citalion  lauft  be  made  returnable  upon  a  day  certiiia,de 
nated  thureiii,  not  muie  tiiiin  four  muiiths  after  the  date  thereof;  luilir 
s[N!u  ly  wtiose  eutate  or  what  Bubjeet-mntler  Ib  in  question.  The  name 
all  (lie  peiaouB  to  be  vlted,  ad  far  as  tiicy  can  bo  asL-ortained,  must  be  i 
tained  in  the  eitaliou.  Where  tbeuuine,  or  part  uf  the  name,  of  eilbe 
lliaii  uaiinot  be  Brect'tained,  that  favt  must  be  stnted  in  tlie  titatliau 

g  2&20>  Exeept  where  epeuial  piwUiou  is  otherwise  made  by  !■■. 
vice  of  a  eilation,  vrllhin  the  State,  must  be  made  upon  an  adult  pareDi 
nn  iulniit  of  tlie  Uf;e  of  fuurCeea  yeara  or  upwards,  by  delivering  %  • 
theroof  lu  llio  person  to  be  aerveil,  or  by  leaving  a  copy  at  his  resideuc 
tile  plaes  where  lie  xojourna,  with  a  person  of  suitable  age  and  diB<.-re 
under  siK'ii  uin-um stances,  that  the  siirrogiito  lias  good  reason  to  bv 
that  Ihc  copy  came  to  his  knowledge,  in  time  for  him  lo  attend  at  the  tc 
ilnj.  A  citation  must  be  so  cerred,  if  within  the  county  of  the  suiroj 
or  an  adjoining  county,  at  least  eiglit  days  before  llie  relnm  day  thei 
if  ill  any  other  county,  at  leurit  fifteen  days  Liefore  the  return  day  ;  ui 
in  eitlier  e«se,  tiio  peison  served,  beiiif;  nn  adulc,  and  not  ioL-ompe 
assenia  in  writing  to  a  serviue  within  a  shorter  ^me.  Any  person,  ailb 
H  party  to  the  Bpeeial  proceeding,  miiy  serve  a  citHtiou. 

§  2621.  Where  it  appears,  by  affidavit,  to  tiie  satisfaction  of  the  ■ 
gate  from  whosecourt  a  citation  issueil,  that  proper  and  dlUgeut  eKor 
been  mude  lo  serve  it  upon  a  I'esident  of  thu  l^lntc,  ns  preteribed  in  ttai 
itvtioo;  and  tlist  the  person  to  lie  actve*  •;ut\Yia\.  ^«  lo>n&,VR,U  ft 
lliiit  lie  evades  SeiTice,  bo  that  it  camwl. !«  mnvic  ■,  iV,s  ■e.M"i?,*'M.™.T 
^n  „,^..  Ji^.o„s  mat  service  U.«.«t  ^^  »^.  -  V^^'^,^ 
four  liaodivd  and  ibirtv-six  ot  tUis  «*A  .  »»''  ^'"-  ^' 
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*f  Mction  four  hundred  nnd  thirty-seven  of  thia  act,  rehiting  to  the  ser- 
of  a  sunHuuns,  npply  to  the  bcrvice  of  u  citation,  pursuant  to  an  order 
<  u:»  prejicriUed  in  ihis  i<ecti(m. 

2522.  Ti»c  surrogate,  fr<Mn  whose  court  a  citation  is  issued,  may  make 
der,  directing  the  service  thereof  witliout  the  State,  or  by  publication, 
ner  of  the  following  cases  : 

Where  it  is  to  be  served  Uf)on  a  foreign  corporation,  or  upon  a  person 
is  not  a  resident  of  the  State. 

Where  the  person  to  be  served,  being  a  resident  of  the  State,  has 
"led  therefrom,  with  intent  to  defraud  his  creditors,  or  to  avoid  the 
L«e  of  process. 

[an*V  1881.]  Wliere  tlie  person  to  be  served,  whether  an  adult  or  an 
t,  is  a  resident  of  the  State,  but  is  temporarily  absent  therefrom. 

Where  the  person  to  be  serve<l  is  a  i*esident  of  the  State,  or  a  domestic 
>riition,  and  an  attempt  was  made  to  serve  a  citation,  issued  from  tlie 

surrogate's  couit,  upon  tlie  presentation  of  the  same  petition,  before 
xpiratiun  of  the  limitation  iipplicable  to  the  enforcement  of  the  claim 
^rth  in  the  petition,  as  fixed  in  chapter  fourth  of  this  act ;  and  the 
ation  would  have  ex[)ired,  within  sixty  dnys  next  preceding  theapplica- 
for  the  order,  if  the  time  had  not  been  extended  by  the  attempt  to 
)  the  citation. 

2523.  The  surrogate  may  also  make  an  order,  directing  the  service  of 
Htiun  without  ihe  State,  or  by  publication,  in  eitlier  of  the  following 
5: 

Upon  a  party  to  whom  a  citation  is  directed,  either  by  his  full  name 
irt  of  his  Uiime,  where  the  surrogate  is  satislied,  by  affiaavit,  that  the 
eiice  of  that  party  cannot,  after  diligent  inquiry,  be  ascertained  by  the 
loner. 

Upon  one  or  more  unknown  creditors,  next  of  kin,  legatees,  heirn  devi- 
or  other  persons  included  in  a  class,  to  whom  a  citation  has  been 
ted,  designating  them  by  a  general  description,  as  prescribed  in  this 
le. 

2524.  [awcW  1881.]  Where  an  order,  directing  the  service  of  a  cila- 
without  the  State,  or  by  publicatiuii,  is  made  as  prescribed,  in  either  of 
ast  two  sections,  the  party  applying  therefor  must  produce  proof,  by 
lyit  or  otherwise,  to  the  satjsfaction  of  the  sunogate,  that  the  case  is 
)f  those  specified  in  those  sections.  The  order  must  direct  that  service 
e  citation,  upon  the  person  named  or  described  in  the  order  bo  made 
ibhcation  of  the  citation  in  two  newspapers,  designjited  ns  prescribed 
is  article,  for  a  specified  time,  which  the  surrogate  deems  reasonable, 
3fis  than  once  in  each  of  six  successive  weeks  ;  or,  at  the  option  of  the 
oner,  by  delivering  a  copy  of  the  citation,  without  the  State,  to  each 
n  so  named  or  described,  in  person,  and  if  the  person  to  be  served  is 
fant  under  the  age  of  fourteen  years,  also  the  person  with  whom  he  is 
rning,  or,  if  the  service  is  made  \i\)Oi\  a  corporation,  to  an  officer  tliere- 
)ecified  in  section  four  hundred  and  thirty-one  or  four  hundred  and 
-two  of  this  act.  It  must  also  contain  either  a  direction  that,  on  or 
e  the  day  of  the  first  publication,  the  petitioner  deposit,  in  a  si^eei^^d 
)ffice,  a  copy  of  the  citation  and  of  the  order,  couVameOi  \u  a.  ^viviw\<i\^ 

I  post-paid  wrapper,  directed  to   the  person  to  be  sevvviOi,  vil  w  \^v\^^ 
edin  the  order,  and  if  the  person  to  be  served  \s  aw  \nV<v\\X>  \xvLv\e\  ^Xvv\ 
fourteen  rears,  a  further  copv,  likewise  coT\ta\ued  \u  a  ^e^ivYCVi\N  c^vo'r^o;^ 
d  wrapper,  directed  to  the  /)erspn  with  \vh<)\i\  s\\c\\  WA'iawV  \<  ^oy>vw^ 
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ing,  or,  a  sUtement  that  the  surrogate,  beiDg  satisfied, by  the aiBdi^^Ariii-j 
whicli  the  order  was  granted,  tiiat  the  petitiODer  caDUOt,  with  K*>*^^t*^  p 
dilii^eiK-e,  uaccrtain  a  pluLt;  or  places  where  the  person  to  be  serred  n^^r  ind 
probahly  n>c*eivc  matter  truiisinittcd  through  the  post-office,  dupaiM  V^Brpyi : 
iho  deposit  of  any  papers  therein.  M^'  -''^ 

^  2525.  [anCd  1682.]     Where  serrice  is  modo  by  dcKvering  a  ?V  V°^  ' 
the  citation  without  the  State,  pursuant  to  an  order  made  as  prwcribeiiy  f^^ 
tlie  last  section,  it  must  bo  made  if  within  the  United  States,  al  ktft  ^Jf 
da>s,  if  without  the  United  States,  nt  least  forty  days,  before  theretviM 
of  ih(»  fitatioii.     Pi-oof  of  publication,  deposit  or  dehvery  may  be  nadiw 
pi-(>s(  ribed  in  section  four  hundi'ed  and  forty-four  of  this  act  j 

<^  2526.  Service  of  a  citation  must  be  made  upon  an  infant  QodBr  wj 
age  of  fourteen  years,  a  person  judicially  dcchired  to  be  incompetal  •: 
manage  liis  affairs  by  reason  of  lunacy,  idiocy,  or  habitual  dmDkeoDOt' 
a  corporation,  in  the  manner  prescribed  for  personal  service  of  a  twmi* 
upon  such  a  person,  or  upon  a  corporation,  in  article  first  of  title  IW' 
chapter  fifth  of  this  act.  W'  '"' 

^  2527.  Where  a  person,  cited  or  to  be  cited,  is  an  infant  of  ^^.4v-''^ 
of  fourteen  years  or  upwards,  or  where  the  surrogiite  has,  in  bis  ojwii^».r"> 
rea>onuble  grounds  to  believe,  that  a  person,  cited  or  to  be  cited,  il  *«   o 
halHtual  drunkard,  or  lor  any  caiuse  mentally  incapable  adequately  to  (■^•'^ 
tect  his  rignts,  although  not  judicially  declared  to  be  incom(>eient  tonUMlP  V  n 
his  affairs,  the  surrogate  may,  in  his  di>cretIon,  with  or  without  an  npP^  B.^i 
tion  therefor,  and   in  the  interest  of  that  person,  make  an  order  requitiBj  w  • 
that  a  copy  of  the  citation  be  delivered,  in  l>ehalf  of  that  person,  to  a  per*  W' 
son  designated  in  the  order  ;  and  that  service  of  the  citation  shall  not  I*  ■ 
deemed  complete  until  such  delivery.     Wheie  the  person,  cited  or  to  I*  ■ 
cited,  is  an  infant  under  the  age  of  fourteen  ycnrs,  or  u  person  judicially   I 
declaimed  to  be  incompetent   to  manage  his  affairs,  by   reason  of  lantcT,   ■ 
idiocv,  or  habitual  drunkenness,  and  the  surrogate  has  reasonable  ground  to  ■ 
believe  that  the  interest  of  the  person,  to  whom  a  copy  of  the  citation  *«s   I 
delivered,  in  behalf  of  the  infant  or  incompetent  person,  is  adverse  tothit  • 
of  the  infant  or  inconjpetent  person,  or  that,  for  any  reason,  he  is  not* fit   ■ 
person  to  protect  the  hitter's  rights,  the  surrogate  may  likewise  makcsuth   ■ 
an  order ;  and  as  a  part  tiiereof,  or  by  a  separate  order,  made  in  like  ui«0"    fl 
ner  at  any  stjige  of  the  proceedings,  he  may  appoint  a  special  guardian  ad    1 
litem  to  conduct  the  proceedings  i:i  behalf  of  the  incompetent  penHMi,  to    1 
the  exclusion  of  the  committee,  and  with  the  same  powers,  and  subject  to    | 
the  same  liabilities,  as  a  committee  of  the  property. 

§  2528.  In  a  surrogate's  court,  a  party  of  full  age  may,  unless  he  h«i 
been  judicially  declared  to  be  incompetent  to  manage  his  affairs,  prosecute 
01-  defend  a  special  proceeding,  in  person  or  by  an  attorney  regnlarlT 
admitted  to  practice  in  the  courts  of  record,  at  his  election;  except  in  a 
proceeding  to  punish  him  for  a  contempt,  or  where  he  is  requii-ed  to  Mppe*' 
in  person,  by  special  provision  of  law,  or  by  a  special  order  of  the  suifo-  i 
gate.  TI.e  a|)f)earance  of  a  party,  against  whom  a  citation  has  been  issued,  I 
has  the  same  effect,  as  the  appearance  of  a  defendant.,  in  an  action  brought 
in  the  supreme  court, 

^  2529.  A  surrogate's  fatlier  or  son  shwU  wot  \»v'Actice  or  be  empl«)V»*d  a* 
ntumiey  or  coun.-^el,  in  any  case,  \u  \v\\\^'Vi  \\\a  \vAvV\\vi\  w  *iVv\v  va  v«^\i&;\vA 
hv  law  from  so  practiciiiJ5,  or  bemg  eunAo\e^\. 
§2630.  W  t,who  \s  aa  \utvvuv,  do*.*  uox.  ^vv*^x\.^\^V» 
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al  guanliaii ;  or  where  a  party,  who  is  a  hmatic,  idiot,  or  habihial  drunk- 
d,  doed  not  appear  l)y  his  commiitee,  the  surrogate  must  appoint  a  eoni- 
?tent  and  responsible  person,  to  appear  as  special  guardian  for  that  party, 
'^here  an  infant  appears  by  his  gLMieral  guardian,  or  where  a  lunatic,  idiot, 
•  habitual  drunkard,  appears  by  his  committee,  tl»e  surrogate  nmst  inquire 
ito  the  facts,  and  must,  in  like  manner,  appoint  a  special  g»iar<lian,  if  there 
'  any  ground  to  suppose  tliat  the  interest  of  ilie  general  guardian  or  com- 
littee  is  adverse  to  that  of  the  infant,  or  incompeieut  person  ;  or  that,  for 
ny  other  reason,  the  interests  of  the  latter  require  the  appointment  of  a 
pecial  guardian.  A  person  can  not  be  appointed  such  a  special  guardian, 
mless  his  written  consent  is  filed,  at  or  before  the  time  of  entering  the 
>rder  appointing  him. 

§  2531.  Where  a  person,  other  than  the  infant,  or  the  committee  of  the 
^competent  person,  applies  for  the  appointment  of  a  special  guardian,  as 
proscribed  in  the  last  section,  at  least  eight  days*  notice  of  the  application 
must  be  iiersonally  served  upon  the  mfant,  or  incompetent  person,  if  he  \a 
vitbin  the  State,  and  also  upon  the  committee,  if  any,  in  like  manner  as  a 
citation  is  required  by  law  to  be  seived.  But  except  in  a  case  specified  in 
title  fifth  of  this  chapter,  the  surrogate  may,  by  an  order  to  show  cause, 
JK'escnbe  a  shorter  lime,  and  direct  the  service  of  the  order  to  be  made  in 
8nch  a  manner  as  he  deems  proper.  The  application  may  be  made  at  the 
time  of  presenting  the  petition,  and,  in  that  case,  the  order  to  show  cause 
lOiijr,  in  the  surrogate's  discretion,  accompany  the  citation. 

§  2532.  Proof  of  service  of  a  citation,  or  a  subpoena  issued  from  a  sur- 
rogatti's  court,  nVust  be  made  in  the  manner  prescribed  by  law,  for  proof  of 
service  of  a  summons  issued  «mt  of  the  supreme  court.  In  every  other  case, 
proof  of  service  must  be  made  by  alBdavir  ;  o/,  where  the  person  served  is 
<3>f  fall  age  and  not  incompetent,  by  a  written  admission  signed  by  him, 
accompanied  with  proof,  by  ufiidavit  or  otherwise,  of  the  genuineness  of 
hifl  .signature. 

§  2533.  The  surrogate  may,  at  any  time,  require  a  party  to  file  a  written 
petition  or  answer,  Containing  a  plain  and  concise  statement  of  the  facts 
constituting  his  claim,  objection,  or  defeuce,  and  a  demand  of  the  decree, 
order,  or  other  relief,  to  which  he  supposes  himself  to  be  entitled.  The 
surrogiite  may  reqtiire  the  petition  or  answer  to  be  verified,  and  a  copy 
thereof  to  be  served  upon  any  other  person  interested.  A  party  who  fails 
to  comply  with  such  a  requirement  may  be  treated  as  a  party  in  default, 
'•xcept  where  such  a  requirement  is  made,  or  in  a  case  where  a  written 
petition  is  expressly  required  by  this  act,  a  petition,  or  the  answer  thereto, 
•Wiy  be  presented  orally ;  in  which  case,  the  substance  thereof  must  be 
tiered  in  the  records  of  the  courts. 

§  2534.  The  provisions  of  sections  five  hundred  and  twenty-three,  five 
btodred  and  twentv-four,  five  hundred  and  twentv-five,  and  five  hundred 
•Qd  twenty-six  of  this  act  apply  to  a  verification  made  pursuant  to  this 
<^hapter,  and  to  the  petition  or  other  paper  so  verified,  where  they  can  be  so 
■Pplied  in  substance,  without  regard  to  the  form  of  the  proceeding. 

§2535.  Where  a  provisi<m  of  this  chapter,  or  an  order  made  pursuant 
^ttich  a  provision,  directs  the  publication  of  a  citation,  notice,  or  other 
^per,  or  the  service  thereof  by  publication,  the  publication  must  be  made 
•J  a  newspaper  published  in  the  county.  The  surrogate  may,  also,  in  his 
'JScretion,  direct  the  publication  thereof  in  any  other  newspaper  published' 
^  Uie  same  or  anotlier  county,  as  he  deems  proper,  for  the  purpose  of  gj^ 
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inn  noii-o  to  iho  |uMrJ«ms  iiitt'ndoil  to  iK'servetl  or  notified.  If  nooew^pipff 
i"  |in!«Ii-.|ii-.l  i:i  ilu*  c.»iiiiiy.  itu?  ritatioii,  iiotitt\  or  oilier  pajmr,  musl  ta 
)iiii>li<-ihil  i:i  tin'  n<M\s|i.iii<M*  ]>rii;ted  ut  Allj.iny,  in  which  legal  noticc«iil 
ri-(|:ii It'll  1>\    law  tti  1)1'  i>ui)lisiied. 

^2536.  Ill   riilier  nf    the   followin*;  eases,  a  eitation,  iiotiee,  or  oite 
icipt-..  •lii'vii  >1  to  he  piiltlislieil  by  a  provitiiioii  of   this  clia[ttei',  ur  bjn 
(iiil'i-  iiKi'li-  |)ui>;iai>t  to  siu-li  a  pn^visioii,  must,  in  addition  to  the  publia- 
i:i»n   ibm-or,  made  as  |»iesiribed   in  the  last  section,  be  pnbli."-heil  in  ibe 
i;riv>|..iju'r  |inn(ed  at  Albany,  in  which  legal  notices  are  i-equired  by  law  m 
bi"  {Hiiili^iicd : 

1.  \N  lieio  the  spei-ial  iMoceetlin.*?  is  instituted  in  the  surrogate's  cotirl of 
tin*  iMiuiiiy  oi"  Nrw  York,  or  <d'  I  lie  county  of  Kings,  or  the  order  fur  pubK- 
r.iimn  is  n):Mlt'  bv  the  surrogate  of  either  of  those  countie:j. 

'J.  \\  hire  the  special  pr(K'<'eding  rolales  to  the  estate  of  a  decedent^ind 
the  oilier  diri-cts  the  ailditional  publication  therein.  Such  a  dii^'ctiunimj 
be  Liixcn,  in  the  ai>crciion  of  the  surrogate,  where  the  person  upon  whooi 
tl.s-  MTxii-e  is  to  be  m:uk',  or  to  whom  notice  is  to  be  given,  is  not  a  reaidcnt 
or  the  State.  But  where  it  affirnialively  appears,  from  the  pa|)er9  apoB 
\\\\  "li  ilu'onb'r  is  granted,  or  from  the  papers  then  on  tile  in  the  surroj^ate'i 
eoiMi,  rtlatim:  t«)  the  s.mic  estate,  that  the  property  of  the  decedent,  or,  if 
the  spei  lid  pioceeding  relates  to  a  portion  oidy  of  the  property,  that  the 
poi-  ion  to  \\liich  it  relates,  does  not  exceed  two  thoudtind  dollars  in  value, 
J  lie  oilier  uiay.  in  the  dist-retion  of  the  surrogate,  dirtH-t  the  publicatioD 
retjuired  by  tliis  section  i«)  be  n>ade  gratuitously  ;  in  which  case,  that  uew«- 
|»a|»er  mu.^i  make  the  publication  without  charge. 

^  2537.  [«'/// V  1S82.]  Where  a  statute  requires  the  payment  of  money 
into  the  >nirogafe*s  cou'.t,  or  the  deixisit  of  a  security,  for  the  payment  of 
money,  wiili  ilie  surrogate,  tiie  same  nmst  be  paid  to  or  deposited  witii  the 
(•i)'.iiit\  tre;i--urer  of  thei't»unty,  to  the  credit  of  the  ftind,  or  of  the  e>tate,or 
«»l  tlie  special  proceeding;  unle.-s  the  stalutci  contains  special  direi't  ions  lor 
another  (li>|io>itioii  thereof.  Kach  security,  so  deposited  with  the  county 
tiea>iirei',  must  be  held  ami  disposed  of  by  liim,  subject  to  the  direotion  of 
the  surrogate's  court  ;  cxce|)l  that  he  must,  unless  otherwise  so  dircfifJ, 
i-oileci  the  piiiieipal  and  intt-resL  secured  thereby.  Ail  money  collected  l>5i 
or  paid  to  the  countv  tre<i>urer,  as  jirescribed  bv  this  section,  nmst  be  belJ, 
ni.iuaged,  invested  and  disposed  of  by  him,  in  like  manner  as  money  |>:nJ 
into  the  su|)reme  court  in  an  aetion  pending  therein.  The  regulation^  oon- 
tamed  m  the  general  rules  of  practice,  as  specilied  in  section  seven  humlivd 
and  rourtv-lour  of  this  act,  .-'.nd  the  provi>ions  of  title  third  of  cIiaptcT 
eiuiith  of  this  act,  apply  to  money  |)aid  to  and  securities  deposited  with  tlio 
county  treasurer,  as  prescribed  in  this  section;  except  that  the  surrog;«t«»!' 
court  exercises,  \\\\\\  respect  thereto,  or  witli  re>pect  to  security,  in  which 
nny  oi"  the  money  has  lnvn  invested,  or  upon  which  it  has  been  loaiuMl,  the 
power  and  authority  conferred  upon  the  supreme  court  by  se<.'tion  seven  hun- 
dreil  and  forty  seven  of  this  act. 

^2538.  Except  w lie  re  a  contrary  intent  is  expressed  in,  or  plainly 
imjilied  from  the  context  of,  a  plo^l^ion  o!"  this  chapttT,  the  I'olloxving  I>*'^ 
lions  of  this  act,  to  wit:  title  lit  si,  and  articles  thu'd  and  fouithof  Ul\c 
sixth,  of  eliapter  eighth,  ami  articles  first  and  second  of  title  third  of  cha|>- 
tcr  ninth,  njiplv  lo  simogatcs'  convls  -Awd  Vo  vW- V'^ vKvjvhUv^'j;*  therein,  so  far 

Jis  tlicv  van  />e  a/)f)b'cd  to  the  subAlauce  a\\v\  ^\x\>V^v:VuvAV.vvi\  v>l  >4.  Y^^va^'^ii^^^V 

^utlumt  vci^nnl  to  its  form. 
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ARTICLE  SECOND. 
Hearing;  isclcdiso  Trial  by  Jurt  and  Reperenos. 

Teptimony  of  aged,  eick,  or  in-       9  2M4.  Ik-qiient,  etc.,  does  not  dit«qaali- 
fiiTO  witness.  ty.  itc,  witiiOKS. 

Id.;  in  another  connty.  2r)45.  Excc|)iion>*  upon  a  trinl. 

Duly  of  ftenognipher.  2540.  JSuirogauj  niny  refer  qui^tion  of 

How  minutee  of  teiitimony  au-  fact,  or  jiccouur. 

tlicnticated.  2517.  Trial  by  juiy  ;  wlien  ordered. 

Id.:    to    be    bonnd  in  volumes,  26i8.  Id.:  Iiow  reviewed, 

etc.  2540.  ApiKMil  from  order  thercii|)on. 

>39.  Ufwn  the  ftpplication  of  n  party  to  a  spoeial  proceeding,  and 
•roof,  by  affidavit,  to  the  »atis|jiction  of  tlie  surrogate,  that  tlie  tesli- 
ot  a  witbess  in  his  county,  wlio  is  so  aged,  8ici<,  or  infirm,  as  to  be 
to  attend  before  him  to  t>e  examined,  is  material  and  necessary  to 
plicant,  the  surrogate  must,  where  tlie  sf)€(;ial  proceeding  was  institu- 
procure  the  prol)ate  or  revocation  of  probate  of  a  will,  and,  in  any 
?ase,  may,  in  hi^j  discretion,  proceed  to  the  place  where  the  witness  is, 
ere,  as  in  open  court,  take  his  examination.  Sucii  a  notice  of  tiio 
lid  place  of  takings  the  examination,  as  the  surrogate  prescribes,  must 
m,  by  the  party  applying  therefor,  to  eacli  other  party,  except  a  party 
is  failed  to  appear  as  required  by  the  citation.  The  surrogate  may 
1  his  discretion,  require  notice  to  be  given  to  any  other  person  intor- 

540.  [anVd  1881.]  In  n  case  specified  in  the  last  section,  except 
le  witness  is  in  another  county,  where  the  witness  is  a  subscribing 
8  to  a  will,  if  the  surrogate  has  good  reason  to  believe  that  the  witness 

attend  before  him,  within  a  reasonable  time,  to  wiiich  the  hear'mg 
»e  adjourned,  he  may  make  an  order,  directing  that  the  witness  be 
led  before  the  surrogate  of  the  county  in  which  he  is,  specifying  a 
I  or  before  which  a  certified  copy  of  the  order  must  be  delivered  to 
ler  surrogate;  and  directing  notice  of  the  examination  lo  be  given  to 
ersons,  and  in  such  manner  as  he  thinks  proper.  A  copy  of  the  order, 
>d  by  the  seal  of  the  surrogate's  court,  must  be  transmitted,  by  him, 
:  surmgate  designated  in  the  order,  together  with  the  original  will 
the  testimony  relates  to  the  execution  of  a  written  will.  The  latter 
ate  must  thereupon,  on  the  day  specified  in  the  order,  or  on  another 

which  he  may  adjourn  the  examination,  take  the  examination  of  the 
s,  as  if  he  possessed  original  jurisdiction  of  the  special  proceeding, 
tamination  after  it  is  reduced  to  writing,  and  subscribed  by  the  wit- 
r  otherwise  duly  authenticated,  together  with  a  statement  of  the  pro- 
gs upon  the  execution  of  the  order,  must  be  certified  by  the  suri'ogate 
;the  examination,  attested  by  the  seal  of  his  court,  and  returned  with- 
lay,  with  the  original  will,  if  any,  to  the  surrogate  who  directed  the 
nation,  by  whom  all  those  papers  must  be  filed.  And  in  the  other 
named  in  said  section  two  thousand  five  hundred  and  thirly-nine  he 
ppoint  a  referee  to  take  the  testimony,  who  shall  report  the  san>e  to 
id  surrogate.  .  An  examination  so  taken  has  the  same  effect  as  if  it 
iken  before  the  latter  surrogate. 

541.  The  stenographer  of  a  surrogate's  court  m\i?^l,  \\v\v\ftv  \\v<i  QCw^o,- 

f  the  surrogate,  take   full   stenographic    notes   ol    «i\\   \>'^QC«'.'i^\vv^^> 
ch   oraJ  proofs  are  given,    excei)t   where    t\\«    e.v\vro^\\\,ft   v»V\\*i\^"\^^ 
The  testimony  must  be:  Jegibly  wiittea  ov\t  v\t  \e\\?L,v\\  V>N  \\\mA^'^^ 
r;  and  the  minutes   tiiereof,   us   so  wiUteu  out.  u\v\^X,  vj.'^^'^^^'  ^^^^' 
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nut hoiuioated,  ns  prescribed  in  the  next  section,  be  filed  in  thes 
unio*'. 

;;  2542.  [tund  1881.]  The  minutes  of  testimony,  written  oa 
Hii'iiwvl  in  the  hi8t  settion,  or  taken  by  tlie  surrogate,  or  under  his 
whih'  tiie  wnneas  is  testifying,  must,  before  being  filed,  be  aiil 
by  il:e  signature  of  tlie  stenograplier,  referee,  the  surrogjite  or  tli 
tiu»  ?iuri»gatc's  court,  as  the  case  may  be,  to  the  effect  that  they  a 

ji  2543.  Ill  the  city  and  county  of  New  York,  in  the  county 
ati'l  ui  any  t)ther  county  where  tlie  supervisors  so  direct,  the  njiui 
tiuKiny  wiuten  out  by  the  stenogi-apher  nmst  be  bound,  at  tliet 
tiio  county,  in  volumes  of  convenient  size  and  shape,  indorsed  ' 
phic  nunuies,"  and  numbered  consecutively.  Upon  the  i-ecord  ( 
maih*  in  any  contested  matter,  the  surrogate  must  cause  to  I 
nunuto,  referring  to  each  volume  of  the  stenographic  minutes, 
pages  thereof,  containing  any  testimony  relating  to  the  matter. 

§  2544.  A  |>erson  is  not  disqualified  or  excused,  from  te^itifv 
ing  the  exei-ution  of  a  will,  by  a  provision  therein,  whether  it  l 
to  him  or  otherwise. 

N$  2545.  An  exception  may  be  taken  to  a  ruling  by  a  surrc 
the  trial  by  him  of  an  issue  of  fact,  including  a  finding,  or  a  refu 
upon  a  (luestion  of  fact,  in  a  case  where  such  an  exception  may  1 
a  ruling  of  tiit*  court  upon   a  trial,  without  a  jury,  of  an   issue 
presorihed  in  article  third  of  title  first  of  chapter  tenth  of  this 
pror.sioiis  of  I  hat  article,  relating  to  the  manner  and  effect  of  t 
an  excep:ion,  and  the  settlement  of  a  c^tse  containing  the  exccpl 
to  suoh  a  trial  before  a  surrogate  ;  for  which  purpose,  the  decree 
as  a  jadii:!nent,  ami  notice  of  an  exception  may  t)e  filed   in  the 
otliv-e.      ri>()ii  sueh  a  trial,  the  surrogate  must  tile  in  his  otticc  1 
in  writiui::.  which  must  state,  separately,  the  facts  found  and  the 
of  law.      Ml t her  party  may,  upon  the  settlement  of  a  case,  requc 
upon  any  iiuestion  of  fad,  or  a  ruling  upon   any  question   of   1: 
e\i-eption  m.iy  be  taken   to  sueh  a  finding  or  ruling,  or  to  a  lef 
or  rule  aeoonlingly.     An  appeal    from  a  decree  or  an  order  of  a 
et>urt  briiiiis  up  for  review,  bv  each   court  to  which   the  appeal 
eaeh  ilei'ision.  to  which  an  exception  is  duly  taken  by  the  a[>pell 
scribed  in  this  section.      But  such  a  decree  or  order  shall  not  I 
for  an  t'nor  in  atlinitting   or   rejecting   evidence,  unless   it   appt 
appelhiie  court  that  the  exceptant  was  necessarily  prejudiced  ih( 

vj  2546.  I  «*;//(/  1881.]     In  a  special  |)rocee(ling,  other  than  on 
for  probate  or  revocation  of  probate  of  a  will,  the  suirogate  may 
cretion,  appi>int  a  referee  to  take  and  report  to  the  surrogate  t 
upon  the  fads,  or  upon  a  specitii^  «|uesiion  of  fact;  to  examine 
reiulereil,  to  hear  and  dcteiiuiue  all   ipiestions,  arising   upon   the 
of  such  an  account,  which  the   surroirate   has  power   to  determi 
make  a  report  thereon,  subject,  however,  to  confirmation  by  tht 
Such  a  re(t  ree  has  the  same  power,  ami   is  entitled  to  the  same 
tion,  as  a  referee  appointed  by  the  supreme  court,  for  the  trial 
of  fact  in  an  action  ;  and  the  jH-ovisiiuis  of  this  act  applicable  to  s 
bv  the  >'ri/)rcnic  court  applied  to  a  velevovK-o,  made  ;is  prescribed 
tion   so  i'uv  as  thcv  can  be  apvWed  m  s\\V>sVv\\\vv.\  \n\v\\va\\,  \v^^\\ 
of  tho  nroccvdiiig.'    The  surro-ale  oV  vXac  cv^vuxvn  vA  ^^I^^^^;^^ 
^vrituJ consent  o(   all    the  y.uv\es   .vv-mu^ --^  V^V.^  - 
'^^teree  to  take  niul  report  the  tesumoixv  vW^u^ 
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rhe  Burrogate  may,  in  his  discretion,  make  an  order,  directing  ^ 
I  jar?,  at  a  circuit  court  to  be  held  wiiliin  the  county,  or  in  the 
of  the  county,  or,  in  the  city  and  county  of  New  York,  in  the 
imon  pleas,  of  any  controverted  question  of  fact,  arising  in  a 
eding  for  the  disposition  of  the  real  property  of  a  decedent,  as 
title  fifth  of  this  chapter.  Tlie  order  must  st.ite,  distinctly  nnd 
1  question  of  fact  to  be  tried ;  and  it  is  the  only  authority 
*  the  trial. 

i.  trial  by  a  jury,  pursuant  to  an  order  made  aa  prescribed  in  •^ 
on,  can  be  reviewed,  in  the  first  instance,  only  upon  a  motion 
al.  A  new  trial  may  be  granted  by  the  surrogate,  or  the  court 
trial  took  place,  or,  if  it  took  place  at  the  circuit  court,  by  the 
't,  in  a  case  where  a  new  trial  of  specific  questions  of  fact, 
ry.  pursuant  to  an  order  for  such  a  trial,  made  in  an  action, 
nted.  The  verdict  of  the  jury  must  be  certified  to  the  surro- 
by  the  clerk  of  the  court  in  which  the  trial  took  place. 

Ln  appeal  may  be  taken  from  an  order,  made  upon  a  motion  for 
IS  prescribed  in  the  last  section,  as  if  the  order  had  been  made 
and  with  like  effect.  Costs  of  such  an  appeal  may  be  awarded 
ate  court,  as  if  the  appeal  was  from  an  order  or  decree  of  tho 
ourt. 

ARTICLE  THIRD. 

\  Orders  ;  and  the  Enforcement  thereof.     Costs  and  Fees. 

ion  of  "final  order  "and       %  2558.  Id.;  when  awarded, 

cree."  2559.  Id.;  how  awarded. 

settling  an  acconut,  to  2560.  Id.;   when  the  same  ae  m  ao- 
ain  BDmmary  thereof.  ureiue  court. 

or  order  ;    when   evi-  2561.  When  (surrogate  to  fix  amonnt 
e  of  assets.  of  co8t«. 

for  money  ;  how  dock-  S5G2.  Aduitioual  allowance  in  settling 

accounts, 

iment  of  decree  by  exe-  2563.  Allowauce  upon  sale  of  real 
>n.                                          •  property. 

3y  punishment  for  con-  2564.  Id.;  uo  commi»sioo8  allowed. 

>t.  2565.  Fees  of  appraiser, 

ion  of  **  order ;"  how  en-  2566.  Id.;  other  officers,  and  witnesses. 

>d.  2567.  Fees  of  the  surrogate. 

how  made  payable. 

'he  final  determination  of  the  rights  of  the  parties  to  a  special 
I  a  surrogate's  court,  is  styled,  indifferently,  a  final  order,  or  a 

lach  decree,  whereby  an  account  is  judicially  settled,  must  con- 
)ody  thereof,  u  summary  of  the  account  as  settled  ;  or  must 
a  summary,  which  must  be  recorded  in  the  same  book,  and  is 
t  of  the  decree. 

I  decree,  directing  payment  by  an  executor,  administrator,  or 
trustee,  to  a  creditor  of,  or  a  person  interested  in,  the  estate 
Q  order,  permitting  a  judgment  creditor  to  issue  an  execution 
Lecutor  or  admiui^lrator,  is,  except  upon  an  appeal  therefrom, 
idence  that  there  are  suHficient  assets  in  his  hands,  to  satisfy 
;h  the  decree  directs  him  to  pay,  or  for  which  the  order  permits 
to  issue. 

"^here  a  decree  directs  the  payment  of  a  sum.  o^  tv\c\\\«s1  \^"^^ 
e  or  more  persons  therein  designated,  tVve  a\iVVO«;A.\,e.,  w  ^X^'^ 
Togate's  court,  nmst,  upon  payment  ot  \ua  iee«.,  iwc\i\^\v  \.<^ 


i  kSD 


asm 


nay  peraon  Rppljidg  tberefor,  one  ov  tnoie  ti'BDscripH,  dul;  Htteeled^bit- 

to  Iw  ciit«i'«d  iu  [be  uleck's  duukel-liuok,  wEutro  ii  jiidgiouul.  lor  x  vnot  of 
tiiuuejr  is  I'eiJilered  in  tlie  guprente  ouurt,  ho  [nr  ua  llui  prorii-ioDi'  of  ]■*, 
dirc'ling  (H«--li  entiiM,  are  applioiiblB  lo  suvli  a  deuree.  Enuli  csjuu^  clwl, 
to  nhom  luch  a  ir»DBCi-ipl  U  pi'^wiiUid,  idubi,  upon  pnyinem  of  Uitttu, 
iiamedlatelj  tjle  it,  und  docket  the  ilecree  in  ibe  upprDpriate  dovkEl-txnk, 
kppt  Id  his  o1Bi»,  ua  presuribiid  bj  luw  for  dai;keliit||r  n  jnilgnieul  of  ilB 
biipremu  cuun.  Tbe  docketing  oC  suoh  it  deuree  bus  lite  sum u  fuivK.iud 
«ff(!i:C.  ibe  lien  tliercuf  mnf  lie  euspeaJ^d  ur  disulmi'ged,  luid  the  dcaitv  iiu] 
be  nsHigneJ  or  satialied,  iia  K  it  ana  euL'li  n  judgment. 

g  2bS4.  A  decree,  ilirecEing  (lie  paymmt  of  >  sum  of  monei  InW  i««rt, 
ur  LuoliL'  or  molv  piirtles,  mnf  br  enforced  bj  >n  eiecutinn  ngiiinsl  lhD|inp- 
erlT  of  tbe  part;  dij«L-tEd  to  mnke  tbe  pujnieuE.  The  eiOL'uUuD  nnM  bi 
issued  by  the  surrogate,  or  the  clerk  of  the  siirrogaies  court,  under  the  *nl 
ol'  llie  cimrt,  und  munt  be  made  returniible  to  the  court.  In  ■)!  olbn 
iea|>ect»,  the  proviBioiii of  Ibia  nut,  relatlti);  to  uu  oiccution  ugunuito 
properly  of  a  jiidgiuent  debtor,  iBliicd  upon  a  judgment  of  lli«  sufiraM 
court,  aud  Ibe  proceedings  to  collect  it,  upply  tu  an  exeuutioo  iasned  Im 
the  tinrrogale'a  uourt,  ailU  the  oiUeciion  tbureof,  the  decree  buing,  (or  |kU 
purpose,  regarded  as  n  judgmeut ;  eicept  chat  tbe  prooeediiiga  presoiitid 
ill  title  twelftb  of  chapter  seventcantli  of  this  act,  if  founded  upon  ii»<At 
decree,  mu»t  be  tiikeii,  n^  If  the  decree  wus  a  judgment  of  the  countj  iMorl, 
or,  io  the  city  Of  Sew  York,  of  tbe  court  of  common  pleas. 

§  2S5B.  tn  either  of  tbe  following  ciaos,  a  decree  of  a  gnrrogai«'e  emit, 
directing  tlie  payment  of  moiie;,  or  requiring  the  perrurmiincu  of  hiij  Mkr 
net,  amy  bo  cnl'orced.  by  sci'viug  a  certified  copy  thereof  upon  tint  hiit 
B^rilnal  whom  it  is  readered.  or  the  officer  or  person  who  ia  r«iuired  tB""*- 
by,  or  liy  Isir,  to  obey  it;  and  if  he  ret'uaes  or  vilfully  neglects  la  obej  1^ 
by  puuialiiiig  him  tor  a  conLcmpI  of  court : 

I.  Where  it  cannot  be  enforted  b;  execution,  as  prescribed  in  ths  !m1  i 
section.  I 

a.  Wliere  part  of  it  cannot  be  so  enforced  by  excuiillon  ;  in  which  c« 


fthenll  c)f  Ilia  aurmtjafe's  county,  huH  bi 


elinqiieot  in  an  executor,  administralnr,  guanii 
mil  the  deci'ee  n' 
'  eiiFoive  tlie  dei 


deci'ee  rehitea  to  the  flind  ur  estnle,  in  whirit  cA 
cUdh.HM' 


■  the   return  of   an  executio,  ■! 
he  Lbinlis  proper. 

J f  lite  delinquent  has  given  su  official  bond.  Ill*  impriaoDnii 

of  proceed iugii  to  puuish  him   for  a  couLenipI.  as  preacribed  in -. 

01'  n  levy  upon  his  praperiy  by  virtue  ot  uu  exeutttiun,  tiuiued  ua  prMxIW 
iu  tbe  liiflt  Bcuilon.  iluea  out  bar,  suspend,  or  otherwise  nSeet  an  «"' 
sgaini<t  the  auretiofl  in  his  offluial  bond. 

lUrt,  made  or  entered  in  mi 
rJer.      It  may  be  en  toreed  W 

ur,  and  muy  be  vuliticteil  ■ 
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■ 

§  2667.  Except  where  special  provision  is  otherwise  mndo  by  law,  costs, 
awarded  by  a  decixie,  may  be  mnde  payable  by  the  party  poisoiially,  or  out 
of  tlie  fcstnte,  or  fund,  as  justice  requires;  but  costs,  other  than  actual 
expenses,  cannot  be  awardo-J  to  be  paid  out  of  an  estate  or  fund,  which  is 
hss  than  one  thousand  dollars  in  amount  or  value. 

§  2558.  The  award  of  costs  in  a  decree,  is  ni  the  discretion  of  the  surro- 
gati, except  in  one  of  tlie  following  cL-es  : 

1.  Where  special  directions,  respecting  the  award  of  costs,  are  contained 
in  a  judgment  or  order,  made  upon  an  ap|)eal  fnmi  the  surrogate's  deterun- 
nution,  or  upon  a  motion  for  anew  trial  of  questions  of  fact  tried  bv  a  ywy  ; 
in  either  of  which  cases,  costs  must  be  awarded  according  to  thos':*  direc- 
tioit3. 

2.  When  a  question  of  fact  has  been  tried  by  a  jury ;  in  wliich  ca^e, 
Qnless  it  is  within  the  foregoing  subdn  ihion,  the  decree  must  award  costs 
to  tlie  successful  party. 

3.  fam'ci  1881.]  When  the  decree  is  made  upon  a  contested  applicaticm 
for  probate,  or  revocation  of  probate  of  a  will,  costs,  payable  out  of  the 
estate  or  otherwise,  shall  not  be  awarded  to  an  unsuccessful  contestant  of 
the  \7iil,  unless  he  is  a  special  guardian  for  an  infant,  appointed  by  the 
Burrogate,  or  is  named  as  an  executor  in  a  paper  propounded  by  him,  in 
good  faith,  as  the  last  will  of  the  decedent  ^  but  tlie  surrogate  may  order  a 
copy  of  the  stenographer's  minutes  to  be  furnished  to  the  contestant's  coon- 
self  and  cliargu  the  expense  thereof  to  the  estate  if  he  shall  be  satisfied  that 
theuontest  Is  made  in  good  faith. 

§  2559.  Costs,  when  awarded  by  a  decree,  include  all  disbursements  of 
the  party  to  whom  they  are  awarded,  which  might  be  taxed  in  the  supreme 
wurt.  The  sum  allowed  for  costs  must  be  fixed  by  the  surrogate,  and 
inserted  in  the  decree. 

§  2360.  Where  a  question  of  fact  has  been  tried  by  a  jury,  the  costs, 
awarded  against  the  unsuccessful  pai'ty,  are  the  same  as  the  taxable  costs 
of  Jiu  action  in  the  supreme  court.  The  costs  of  an  appeal,  where  they  are 
■Warded  in  a  surrogate's  court,  are  the  same  as  if  they  were  awarded  in  the 
Wpreine  court. 

.  §2561.  In  a  case  other  than  one  of  those  specified  in  the  last  section, 
the  surrogate,  upon  rendering  a  decree,  may,  in  his  discretion,*  fix  such  a 
•Um,  to  be  allowed  as  costs,  in  addition  to  the  disbursements,  as  he  deems 
Reasonable,  not  exceeding,  where  there  has  not  been  a  contest,  twenty-five 
collars,  or  where  there  has  been  a  contest,  seventy  dollars ;  and,  in  addition 
'be:eto,  where  a  trial  or  hearing  upon  the  merits  before  the  surrogate  necus- 
•arily  occupies  more  than  two  days,  ten  dollars  for  each  adiliiional  day  ; 
•ttd  where  a  motion  for  a  new  trial  is  made  before  the  surrogate,  if  it 
**  granted,  seventy  dollars  ;  if  it  is  denied,  forty  dollars. 

§2562.  [am'd  1881.]  In  addition  to  the  sum  specified  in  the  last  two 
•^tions,  the  surrogate  may,  in  his  discretion,  allo.v  to  an  executor,  adminis- 
^•^tor,  guardian,  or  tesfan^entary  trustee,  upon  a  judicial  settlement  of  his 
•ccount,  or  on  an  intermediate  accounting  required  by  the  suirogatc,  >uch  a 
'*Uiii  as  the  surrogate  deems  reasonable,  for  his  counsel  fees  and  otiier 
*Xpeiises,  not  exceeding  ten  dollars  for  each  day  occui)ied  in  the  trial,  and 
'^^•essarily  occupied  in  preparing  his  account  (or  settlement,  and  otherwise 
P»'eparing  lor  the  trial. 

§  2563.  Up(m  the   disposition   of   real    property  of  a  decedent,  as  pie 
•cribed  in  title  fifth  of  this  chapter,  the  executor,  administrator  or  free- 


4M  -imAii. 

• 

holder,  ditposing  of  the  iiroperiy,  VHut  be  idkwvd  bj  tiu 
the  proceeds  of  tlie  leie  brought  tata  oowt|  his  expense 
allowed,  out  of  the  prooeeda^  e  reeaoiieble  eiiin  for  his 
exceeding  five  dollars  for  eaeh  day,  actiMll;  ami  necee 
him  in  disposing  of  the  propert,v,  and  Meh  a  furincr  sun 
thinks  reasonable,  for  the  neoesearjr  servioes  of  his  atl 
therein. 

g  2564.  The  allowaneee,  speoified  la  Oie  last  section,  i 
ndssionSb 

g  2666.  An  sppralser  Is  isnthled,  In  addition  to  his  ac 
sum,  to  be  fixed  bv  the  sarrogate,  not  exceeding  fire  do 
actimlly  and  necessarily  oooapied  by  him;  in  malting  the  i 
tory.  The  namber  of  dkys'  rer rices,  and  the  expenses 
proved  by  the  affidavit  of  the  appraiaer;  and  the*  saras 
taxed  by  the  sarrogate,  sad  paid  by  tlie  executor  or  admi 

gi.2666.  Each  other  ofliver,  indnding  a  referee^  anc 
entitled  to  the  same  fees,  for  bis  services  and  for  travellin 
for  like  services  in  the  supreme  court. 

g  2M7.  A  sarrogate  shall  not  diaigs  or  receive  any 
lows: 

1.  Where,  in  a  case  preebribed  by  law,  or  in  any  oth 
application  of  a  party,  he  goes  to  a  place,  other  than  his  * 
room  where  be  is  required  to  hold  court,  in  order  to  take 
charge,  and  receive  to  his  own  use,,  ten  cents  for  each  u 
the  same  sum  for  returniug. 

2.  He  must  cliarge,  and  receive  to  the  use  of  the  count 
paper,  ten  cents  fur  each  folio,  except  where  the  board  ol 
allowed  his  clerk  to  receive  fees  for  his  own  use^  and  in  \ 
may  charge  aud  receive  the  same  fee. 

ARTICLE  FOURTH. 
Appeal. 

§  ^568.  When  party  may  appeal.  caf>e  of  co 

2569.  Whun  person  not  a  party  may       {  2580.  Amount  of 

appeal.  fixt^. 

2570.  AppeHl ;   to  what  court  it  may  2581.  Bequit<ites  o 

be  taken,  2S8Z.  Di'cree  for 

2671.  Intermediate  order;    how  re-                       furwuifpen 

viewed.  2588.  Decree  revo 

2572.  Time  to  appeal.  not  stayed 

2573.  Who  must  ))c  made  parties.  2584.  Perfected  a^i 
i^74.  Appeal ;  how  taken.  insfi*  in  otl 

2575.  Certain  provisions  of  chai>ter  12  2585.  Appeal,  whe 

made  applicable.  *  ingi*  therei 

2576.  Appeal  rouy  be  on  the  law  or  the  2586.  Power  of  a) 

facts  ;  case  to  he  made.  etc.  ther  te«tiu 

2577.  Security  to  iK?rfect  appeal.  2.'587.  Jndjfmenlor 

2578.  Id.;  where  decree  is  for  money  2588.  Awnrd  of  j 

or  delivery  o(  proin-rty,  etc.  vernal  in  p 

2879.  Secarity  to  Btay  proceedings  In  2X9.  Costa  of  ap|: 

g  2568.  Any  party  a<;grieved  may  nppeal  from  a  decre 
surrogate's  court,  iu  a  case  prescribed  in   thie   article, 
decree  or  order  oi  which   \\e  coiupVuws  \N\ia  v^\\4vi\MeA.  c 

default, 

a  2669.  A.  creciitor  of.  or  a  person  ^::'rrl'lv''C 
affected  by  the  decree  or  order,  viUo  wa»  uox. 
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£but  was  entitled  by  law  to  be  heard  therein,  upon  his  application  ;  or 
Una  acquired,  since  the  decree  or  order  xv&a  made,  h  rij»ht  or  int<:rest 
&ieh  would  have  entitled  him  to  be  heard,  if  it  had  be<Mi  previously 
JRlQired ;  may  intervene  and  appeal,  ns  prescribed  in  t\\\9  article.  The 
MM,  which  entitle  such  u  person  to  appeal,  must  be  shown  by  an  affidavit, 
fhidi  must  be  fileiJ,  and  a  copy  thereof  served  with  the  notice  of  apf>eal. 

§  2670.  An  appeal  to  the  supreme  court  imiy  be  taken  from  a  decree  of 
Mfrogate's  court,  or  from  an  order  affecting  a  substantial  right,  made  by 
surrogate,  or  by  a  surrogate's  court,  in  a  special  proceeding  pending  in 
lit  court,  or  after  a  decree  in  such  a  special  proceeding. 

§  2571<  An  appeal,  taken  from  a  decree,  brings  up  for  review  each  inter- 
ediate  order,  which  is  specified  in  the  notice  of  ap|>eal,  and  necessarily 
fected  the  decree,  and  which  has  not  aheady  been  reviewed  by  the  appcl- 
te  court,  upon  a  separate  appeal  taken  from  that  order. 

§  2572.  An  appeal  by  a  party  must  be  taken  within  thirty  days  after  the 
rvice,  upon  the  appellafit,  or  upon  the  attorney,  if  any,  who  appeared  for 
m  in  the  surrogate's  couit,  of  a  copy  of  the  decree  or  order  from  which 
e  appeal  is  taken,  and  a  written  notice  of  the  entr\  thereof.  An  appeal 
'  a  person  who  was  not  a  part?,  taken  as  prescribed  in  tliJs  article,  must 
!  taken  within  three  months  after  the  entry  of  the  decree  or  ordei-,  unless 
e  appellant's  title  was  acquired  by  means  of  an  assignment  or  conveyance 
om  a  party  ;  in  which  case,  the  appeal  must  be  taken  within  the  time  lim- 
nI  for  the  taking  thereof  by  ihe  assignor  or  grantor. 

$  2673.  Each  party  to  the  special  proceeding  in  the  surrogate's  court, 
,d  esich  person  not  a  party,  who  has,  or  claims  to  have,  in  the  subject- 
itter  of  the  decree  or  order,  a  right  or  interest,  which  is  directly  affected 
ereby.  and  which  appears  upon  the  face  of  the  papers  presented  in  the 
rrogate's  court,  or  has  become  manifest  in  the  course  ol"  the  procee<]ing3 
ken  therein,  must  l>e  made  a  party  to  the  appeal.  A  person  not  a  party, 
It  who  must  be  made  a  party,  as  prescribed  in  this  section,  may  be  brought 
by  an  order  of  the  appellate  court,  made  after  the  appeal  is  taken  ;  or 
e  appeal  may  be  dismissed  on  account  of  his  ab.seuce.  The  api)ellate 
art  may  prescribe  the  moile  of  bringing  in  such  a  person,  by  publication, 
•  personal  service,  or  otherwise.  But  this  section  does  not  require  a  per- 
il interested,  but  not  a  party,  to  be  brought  in,  if  he  was  legally  reprc- 
uted,  or  was  duly  cited  in  the  court  below. 

§  2574.  An  appeal  must  be  taken  by  the  service,  within  the  State,  upon 
ch  party  to  the  special  proceeding,  other  than  the  appellant,  and  upon  the 
rpogate,  or  the  clerk  of  the  surrogate's  court,  of  a  written  notice,  referring 
the  decree  or  order  appealed  from,  and  stating  that  the  appellant  appeals 
om  the  same,  or  from  a  specified  part  thereof.     Where  a  party  to  the 
ecial  proceeding  in  the  court  below  appeared  in   person,  the  notice  of 
•peal  must  bs  personally  served  upon  him  ;  where  he  appeared  by  an  attor- 
T,  it  must  be  served  personally,  either  upon  him  or  upon   his  attorney 
here  a  party,  who  was  duly  cited,  did  not  appear  in  the  surrogate's  court, 
lice  of  appeal  must  be  served  upon  him  personally,  if  he  can,  with  due 
ligence,  be  found  within  the  county  ;  otherwise  it  may  be  .served  bydepos- 
Dg  it,  indorsed  with  a  direction  to  the  party,  with  tlie  surrogate,  or  the 
jrk  of  the  surrogate's  court.     Where  a  person  to  be  acYNC<\  e-jocvwcA,^  V\^^cs. 
e  diligence,  be  found,  to  wake  personal  service  upm\  \\\\v\,  >aL«.  y^'^"^^^^^^^ 
th/fi  section,  the  snrrof^atc,  or  a  justice  of   the  suvviiiTve  eovwV.,\wiv.\3r? 
9r,  prescribe  aucb  a  mode  oC  service  as  he  t\i\\ik8  ptopex  \  vwcvvi  «ift\NVie  Vkv 
mode  Jus  the  same  eifect  us  peidonai  service. 


^26^5.  Tlie  prcViHicing  of  tbo  folloniiig  swtioiis  «£  tbJa  X)tr^^| 
se.  iluii9  une  ilwuhund  (»u  liiiJidrcil  Htid  uinuiy-fire,  wie  tliooMiad  *!^^^| 
liral  uiid  iiiiieij'-c^evBii,  uiie  Lliuusaiicl  Ivo  lulinli'cil  nad  iiineiy-eign|^^| 
l1iuu^]1ii'J  iwu  huildivil  uod  ninuLy-niac,  uiie  llMii^-nud  [lircu  liiinitnnl^H 
tliree,  nud  one  thuuiMind  three  baniired  JUiI  live  to  unc  lUousnriil  llirMM| 
dred  mid  iiiue,  batU  incluKive,  npplj  tu  uii  uppi-al  Uibeu  ns  pi-cuiriUliI  'U^H 

§2576.  The  sppe^  inA,v  ba  tnk«n  upon  qiiestiona  of  lav.  or  nponllM 
tiiL'l»,  ur  upon  bulb.  11  it  ia  titbiin  fi'oni  ti  dvucee  rcnderod  upua  Llie  Itill) 
byilie  Hurnigule,  o[  un  issue  ol'  fiifl,  it  must  be  heiinJ  upnn  «  «o»e,  I"  I" 
iiiiitlc  uud  affiled  bj  the  '^uirogHte,  »a  pi'eisuribtfd  by  law,  fui-  th«  ninliliig 
iiud  acttlliig  of  n  cjise  upun  bii  nppenl  in  un  actiun. 

g  3511.  To  i-ender  a  notice  of  nppati  eKtetutil  tut  »aj  piirpoBR,  einpl 
ill  a  euro  npui;ifieJ  ip  llie  iieil  Mjutiun,  Qi'  wbeit-  it  is  spccijdij  preBuiilicd tj 
Ian,  (Jiul  guuai'it}'  it  nut  uet'e^'^ai}'  to  perfei-'t  (he  appe;)1.  tbu  nppvll»ii<  ><>°!l 
glvv  n  written  miilertukiiig,  with  at  ttnist  two  sureties,  to  the  effect  ilm  il" 
uppelliint  will  puv  nil  cu»t  and  dnmagea  whleli  mii«  be  nwarded  ngiituM >ilni 
upon  the  uppejil,  out  eii«ed)ng  two  burKJi'dl  aud  tICtv  dullnrs. 

§2518.  [nift'inssa.)  Nistire  of  Hi>poul  by  Ha  exeoutor.  ftdmipiaWlBf. 
testiuueiilBi'y  tmni[>r>,  fuiirdiMn,  m-  oiher  person  appointed  bj'lheautnigine'* 

couit,  ri-om:.  il, ,i.. .._  u.  |iii.y  onlieiribmuiinnie)-,  orl«ik|«A 

Dtopaj'  in  u  b.i'i..  I   I        .  nL'   tu  deliver  piuperiv  ;  or  bv  un  tU' 

Bgiiiiipl  bim,  ^is  |i'  ■■  ■]  I'l.  .1    III      ri  imiL   I'Ighteeu  Luodreii  and  tivcnij  S^'i'DF 

Ibi.-'  iii't,  doca  not  jeliv  liie  tspi'nimii  (if  ibe  deciee  iippculed  tr '■'  ■■  "'■" 

nppollum  fiives  aii  uinlertiiliiiig,  witb  at  leiu^i  twti  surtiliw.  in 
ppciilii;;J,  lu  llie  effeel  that  if  the  decree  oi- Ol'iii'r,  or  niiy  |  . 
nllinui'il.  ur  iliB  iippoul  Is  dlamli^eeil,  tlic  uppellnnt  Will  pM.\  . 
iImiu,i-i«.  iiliiili  iii;i<  lie  Hwiiriitil  ii([iiilial  biiii  upon  the  iippci  ' 


son  iippointed  by  the  surrognte'i 

llieiem,  tor  diaubeilience  tu  u  dln^utiiin  uf  the  surlogHta 

duty  ;  or  diiecliiig  the  minmilment  of  ii  par&uu  vtlujing 

Of  tbe  deureeur  uiJifi-  upiiunleil  liiiiu,  iihWb  the  appellant  (.-ivo-  m  'i!' 
iHliing,  will)  at   loJiAt   rwi   ?iiioiio^,  in   a  sum  iheruin  spi^viitL-l.  ii' 
effect  tliiii,  iF  the  di'iTcc  ur  ui'diT   iippetiled   f rum,  or  any    ijhiiiI"' 
is  iitTn'oii'd,  or  the  iippeal  is  diamiiMeil.  lIib  np|iullunt  will,  within  tneDtfi 
iiflci  liio  iiinnnHUi'e  or  digrnisKul,  surreudar  hioiKelf.  in  obcdiimtv 
ilei;ite  ur  urdur,  to  tbe  custody  of  tlic  ilieriR  of  lUe  wuiilj,  wlwrdll 
diru'/tcJ  lu  'ic  comiDitteu.     If  the  undertaking  is  btokell.  it  iDD^be 
ciiied  in  the  auine  muaner,  and  with  tlie  aaiue  efCeul,  aa  ao  adn>inillL_ 
olhciid  liutid ;  and  Ihe  proceeds  of  the  actiuD  must  bv  paid  or  distiihuM 
dlioutvd  Ijy  ibi!  Biirro^to,  to  ur  aiuong  the  persuos  aggrieved,  to  ilicti>| 
of  t!i<-  pci'iuiiKry  injuries  suRtaiuQd  by  tliuni;  aod  lliu  balaiiw,  if  aiif,  *^ 
be  pHlJ  inlu  Ibe  county  ti 

§  2680.  Tbe  Bnm  ti^ieciSed  in  an  undertaking,  executed  aB  piW 
either  of  llie  last  two  iievlioDS,  must,  nbera  the  ap[)«ul  i*  lakittfl 
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(iecrec  directing  the  payment,  depositing,  or  distribution  of  money,  be  not 
less  than  twice  the  yum  directed  to  be  paid,  depoaite*!,  or  distributed. 
Where  the  nppe::I  is  token  from  an  order  granting  leave  to  issue  an  cxocu- 
ticn,  it  must  be  not  less  than  twice  the  sum,  to  collect  which  the  execution 
may  issue.  In  every  other  ease,  it  must  be  fixed  by  the  surrogate,  or  by  a 
judge  of  the  appellate  court,  who  may  lequire  proof,  by  affidavit,  of  ihe 
▼aliie  of  any  property,  or  of  such  other  facta  as  he  deems  proper.  The  res- 
pondent may  apply  to  the  appellate  court,  upon  notice,  for  an  order  requir- 
ing the  appellant  to  increase  the  sum  so  lixed.  If  such  an  order  is  granted, 
and  the  appellant  makes  default  in  givitig  the  new  undertaking,  the  appeal 
intiy  be  dismissed  or  the  stay  dissolved,  as  the  case  requires. 

§2581.  An  undertaking,  given  as  prescribed  in  the  last  four  sections, 
niust  he  to  the  people  of  the  State  ;  must  (ontain  the  name  and  residence  of 
ftich  of  the  sureties  thereto ;  must  be  approved  by  the  surrogate  or  a  judge 
of  the  appellate  court;  and  njuat  be  filed  in  the  sunogate's  office.  Except 
•as  otherwise  specially  prescribed,  the  tiling  of  a  proper  undertaking,  and 
service  of  the  notice  of  appeal,  perfect  the  appeal.  The  surrogate  may,  at 
•nv  time,  in  his  discretion,  make  an  order,  authorizing  any  person  aggiieved 
to  bring  an  action  upon  the  undertaking,  in  his  own  name,  or  in  the  name 
of  the  people.  Where  it  is  brought  in  the  name  of  the  people,  the  damages 
collected  must  be  paid  over  to  the  surrogate,  and  distributed  by  him,  as 
jostice  requires. 

§2682.  [ani'd  1881.]  An  appeal  from  a  decree  of  a  surrogate,  admit- 
ting h  will  to  probate,  or  granting  letters  testamentary,  or  letters  of  admin- 
istration, does  not  stay  the  issuing  of  letters,  where,  in  the  opinion  of  the 
surrogate,  manifested  by  an  order,  the  preservation  of  the  estate  requires 
that  the  letters  should  issue.  Lcttei"s  so  issued  confer  upcm  the  person 
JMiroeJ  therein  all  the  powers  and  authority,  and  subject  him  to  all  the 
<lutie8  and  liabilities  of  an  executor  or  administrator  in  an  ordmary  case, 
Wcept  that  they  do  not  confer  power  to  sell  real  property  by  virtue  of  a 
P^'ovisiou  in  the  will,  or  to  pay  or  to  satisfy  a  legacy,  or  distribute  the 
•^nbequeathed  property  of  the  decedent,  until  after  the  final  termination  of 
t'ie appeal;  and  in  case  letters  shall  have  been  issued  before  such  appeal 
the  executor  or  administrator,  on  a  like  order  of  the  surrogate  mav  exercise 
the  powers  and  authority,  subject  to  the  duties,  liabilities  and  exceptions 
*boTe  provided. 

§  2583.  An  appeal  from  a  decree  revoking  the  probate  of  a  will, 
^f  revoking  letters  testamentary,  letters  of  administration,  or  letters  of 
S^rdianship  ;  or  from  a  decree  or  an  order,  suspending  an  executor,  admin- 
'^tFiitor,  or  guardian,  or  removing  or  suspending  a  testament  ry  trustee,  or 
*  freeholder,  appointed  to  execute  a  decre*?,  as  presciibed  in  title  fifth  of 
^bis  chapter,  or  appointing  a  temporary  administrator,  or  an  appraiser  of 
Personal  property,  does  not  stay  the  execution  of  the  decree  or  order 
appealed  from. 

§  2584.  Except  as  otherwise  expressly  prescribed  in  this  article,  a  per- 
fected appeal  has  the  eflFect,  as  a  stay  of  the  proceedings  to  enforce  the 
'iecree  or  order  appealed  from,  prescribed  in  section  one  thousand  three 
pundred  and  ten  of  this  act,  with  respect  to  a  perfected  appeal  from  a 
iudgment. 

§  2585.  In  the  supreme  court,  an  appeal  from  a  decree  or  an  order  of  a 
Surrogate's  court  must  be  heard,  the  judgment,  or  an  order  made  thereupon, 
i^vst  be  entered,  and  the  papers  roust  be  filed,  in  the  same  manner,  and  ihe 


Effector  the  jiiilgnionC,  with  respect  to  the  proceeJings  in  thn  4uiTa>iitt*i 
I'lmi'i,  ia  the  srime,  as  where  nn  a^'jic ill  is  liikun  to  Iho  6ii|iiBiiifi  eoiiri,  Iran 
n  fiirnl  jliiigment  or  nn  onler  iif  nn  Inferioi'  uouit,  il»  preacribed  ju  litle  tlilid 
ol  cbiptsr  tneirth  of  this  nvL 

§  2G86.  When!  an  appeal  is  tnkeii  upon  tlio  fiiola,  Ihe  Bppeliiite  roort 
hns  ihe  hume  puner  to  (ieiiidi)  tlie  qucBliuna  of  fni't.  nliiuli  till'  aarnpte 
linil :  nnd  it  may,  in  its  tlitcretjoo,  reoeivu  furiher  te.'iiinvii}'  ur  dtrauiiuniurj 
evidenee,  nnd  appoint  n  refucee. 

§  2687.  The  appellate  court  mav  reverse,  ndirni.  or  mndifT  the  ii«fM  w 
(iriler  !ip|ieu1ed  from,  anil  ent-h  intermeditite  order,  i^ptcilitil  in  the  noiiwef 

purties  ;  and  it  a\«y,  if  necrfiaarj  or  proper,  grunt  a  iiew  Lri»l  oi-  heorillti 
The  decree  or  order  appenled  from  mny  \ie  BuSarwii,  or  restitution  iimJ  IM 
nvanled,  w  the  case  requires,  as  presvribed  iu  title  first  of  ohaptel'  t"^flt 
of  tiiis  act,  with  vespeul  to  iin  appeal  from  a  jndginenl. 

g  2GSS.  Where  tlie  reversAl  or  moiliflciition  of  ii  deereo  by  ihG  ilppollnta 
conrt  is  founded  upon  a  queaiion  of  fuel,  the  appi'llule  eonrt  inusl,  ifltW 
apjieal  irns  lakeii  from  n  decree  in»de  upon  a,  petition  to  admit  a  wUlN 
probate,  or  to  revoke  the  probate  of  n  will,  moke  au  order,  dii«t'tiiiE  iW 
trial,  bv  a  jury,  of  the  material  quef  tions  of  fnct,  nrieing  upon  Iho  VM 
between  llie  parties.  Suoh  en  order  must  stute.  distinctlT  and  piftilllj.  llH 
qoeBliunB  of  fact  to  be  tried  :  and  mnsL  direct  ilie  trial  to  take  placr,  rillWr ' 
iu  a  ctrcuil  coiirc.  8pe:itied  in  tlie  order:  or  in  the  county  conrt  of  IM  . 
county  of  the  surrogate;  or,  in  the  city  and  ooanty  of  Now  Tork, intil'  ■ 
court  of  commoD  pleas.  After  the  trial,  a  new  trial  maybe  fraDUd,it 
preseribeil  in  section  two  thousand  6ve  hundred  and  forty«>ght  of  ihis*^ 

g  2689.  The  appellate  court  mny  nwHrd  to  the  iiuecessfnl  party  th« ' 
of  the  appeal ;  or  it  niny  direct  that  tliey  abide  the  erect  of  o  uen  trh 
of  the  subsequent  proceedings  in  the  sarrogate'a  coiirl.    Iu  cilher  lim. 
costs  may  be  made  )>ayable  out  of  tlie  eEtitc  or  fand,  or  personallir  by  tk 
imsiiccessful  party,  as  directed  by  the  appellate  court ;  or,  if  such  "  ""' 
tion  is  not  gi'^Ut  ^^  directed  by  the  elirrogatc. 

ARTICLE  PIFTIT. 

R9,    GtiAl 


g|^2l90.fft95  LBTTEBa  481 

§  2600.  Ii6tterfl  teAtnmentary,  letters  of  administratkm,  and  letters  of 
goardhnBhlp  mu8t  be  in  the  name  of  the  people  of  the  State.  Whore  they 
ire  granted  by  a  sanogate,  or  by  an  officer  or  person  appointed  l)y  the 
bo»rd  of  supervisors,  temporarily  acting  as  surrogate,  they  must  be  tosted 
in  the  name  of  the  officer  granting  them,  signed  by  him,  or  by  the  clerk  of 
the  gurrogate^s  courr,  and  sealed  witli  the  seal  of  the  surrogatv^s  court. 
Where  they  are  issued  out  of  another  court,  they  must  be  tested  in  tlic 
name  of  the  jtidge  holding  the  court,  signed  by  the  clerk  thereof,  and 
Kaied  with  its  seal. 

§  2691.  Subject  to  the  provisions  of  the  next  section,  regulating  the 
priurity  nmcmg  diflferont  letters,  letters  testamentary,  lettei-s  of  administra- 
tion, and  letters  of  guardianship,  granted  by  a  court  or  officer,  having  juris- 
dk'tion  to  grant  them,  ss  prescribed  in  this  chapter,  are  conclusive  evidence 
of  the  Huthority  of  the  persons  to  whom  they  arc  granted,  until  the  decree 
pBotiii^  them  is  reversed  upon  appeal,  or  the  letters  are  revoked,  as  pre* 
Bciibed  in  this  chapter. 

§  2692.  Tiic  person  or  persons,  to  whom  letters  testamentary,  or  letters 
of  adinini.4trHtion  are  first  issued,  from  a  surrogate's  court  having  jurisdic- 
tion to  ii^sue  them,  as  prescribed  in  article  fir:st  of  title  first  of  this  chapter, 
bare  sole  and  exclusive  authority,  as  executors  or  administrators,  pursuant 
to  the  letters,  until  the  letters  ai-e  i-evoked,  as  prescribed  by  law  ;  and  they 
are  entitled  to  demand  and  recover  from  any  person,  to  whom  letters  upou 
the  some  estate  are  afterwards  issued,  by  any  other  surrogate's  court,  the 
dccedent*s  pro|)erty  in  his  bauds.  But  the  acts  of  a  person,  to  whom  let- 
ters were  afterwards  issued,  done  in  good  faith,  before  notice  of  the  letters 
firgt  issued  are  valid  ;  and  an  action  or  special  proceeding,  commenced  by 
hioi,  may  be  continued  by  and  in  the  name  of  the  person  or  persons  to 
*hoin.  the  letters  were  first  issued. 

§  2693.  SVhere  it  is  prescribed  by  law,  that  an  act,  with  respect  to  the 
^iate  of  a  decedent,  must  or  may  l>e  done  within  a  specified  time  after  let- 
^erA  testamentary  or  letters  of  administration  are  issued,  and  auccessive  or 
•upplementary  letters  are  issued  upon  the  same  estate,  the  time  so  specified 
piust  be  reckoned  from  the  issuing  of  the  first  letters,  except  in  aca.se  where 
*t  is  otherwise  specially  prescribed  by  law  ;  or  where  the  first  or  any  subse- 
<luent  lettera  are  revoked,  as  prescribed  in  section  two  thousand  six  hundred 
^ud  eighty-four  of  this  act,  or  by  reason  of  the  want  of  power  in  the  surro- 
(cate*^  court  to  issue  the  same,  for  any  cause. 

§  2694.  The  official  oath  or  affirmation  of  an  executor,  administrator,  or 
guardian,  to  the  effect  that  he  will  well,  faithfully,  and  honestly  discharge 
^hc  duties  of  his  office,  describing  it,  must  be  filed  with  the  surrogate,  beluie 
■betters  are  issued  to  him.  The  oath  may  bo  taken  before  any  otljcer,  within 
^r  without  the  State,  who  is  authorized  to  take  an  affidavit,  to  be  used  in 
^hc  supreme  court.  Wheiff  it  is  taken  without  the  State,  it  must  be  ccrti* 
'Wd  as  required  by  law,  with  respect  to  an  affidavit  to  be  used  in  the  supreme 
«ourt. 

§  2696.  [amW  1885.]  In  a  case  where  a  bond,  or  new  sureties  to  a  bond, 
^^y  be  required  by  a  surrogate  from  an  executor,  administrator,  guardian  or 
^her  trustee,  if  the  value  of  the  estate  or  fund  is  so  grea?,  that  the  surrogate 
Jceitis  it  inexpedient  to  require  security  in  the  full  amount  prescribed  by  law, 
•w  may  direct  tlhit  any  securities  for  the  payment  of  money,  belonging  to  the 
^"tateor  fund,  be  deposited  with  him,  lo  be  delivered  lo  ilio  county  ireasurer. 
•*  he  deposited,  rubject  to  the  order  of  the  trustee,  countersigned  by  tlic  sur- 
'^^e,  with  u  trust  company  dulv  authorized  bv  law  to  rei-eive  the  same, 
31 


After  audi  n  deposit  has  bcon  mixle,  the  snrrognte  mtj  fix  lluu 
tlie  honil,  Willi  respect  to  cho  vnlm-  of  [ho  i  eiuiiimter  only  of  ' 
fmid.  A  eefurity  thus  depwiled  Hlmll  nut  be  witl>drn*n  (lu 
of  the  irantily  trBssiiper  or  trust  t'oiuiijiiiy,  nnd  ni  person,  othor  thrm  tit 
county  tPwsO'Br  or  the  proper  olfluer  of  tliu  ti*nsl  eutnpuDy,  bImII  rei'dveie 
colleot  nnr  of  the  principal  or  inCurest  eei.'Ut«d  thereby,  wiiliout  theaptiHu! 
order  of  the  BaiTogate,  eu-lpreci  in  llie  opprojiriaw  book.  Huch  an  oriw 
('fill  be  niiiile  infsTorof  ltietnii!tee  nppoinieil,  only  wliere  nn  niMJtiotiil 
bimd  hji9  been  giveu  by  him,  or  upon  pruof  iliLit  thee^tuta  or  fund  llitilwcl 
w)  itHJuced,  by  pitymtntB  or  athprniBe,  limt  tliu  pvnulty  of  the  bunij  m'lm' 
■lly  given,  will  bs  suffiuieat  in  amount,  to  sutiiiry  llm  prov' 
ing  III  the  peimlty  thereof,  if  tliu  eccuricy  su  wiibdmivn  i 
ihe  EBtnte  or  fund. 

§  E9S9C.  A  pei'soa  to  vboiii  letters  nre  waiied.  is  liiible  for  niMwy  •( 
pei'Botinl  property  of  the  eBtnle.  whiuli  was  in  his  biindi',  u 
irol,  when  hia  ieiiera  were  isPiicU;  in  whatever  I'nprn-iiy  it 
hin>,  or  eane  under  blri  control.  Where  it  wiia  remved  byiiiiB,4I 
under  hia  control,  by  virtue  of  lettera  previously  iHSiiei]  to  him.  In  tlww  ., 
or  another  capaeUy,  dpi  Bctkiii  to  rcLwer  the  money,  or  diiimiaes  tar  t>M| 
W  deliver  iho  property,  miiy  l»e  maintiiincd  upon  liolli  offli-'l«7  haniit ;  l"l\, 
va  bclneen  (he  BuretieH  upon  the  nfGijiul  bund  given  upon  llio  piiui' laiMC 
ic  upon  the  oHiLiul  bond  given  itpoa  the  aiibaeqiient  lelteiii,  Illtl  h^ 


liible  I 


0  tlie  Son 


aellins  foi 


t  <i<!hi 


§  2697.  Any  peiaou,  interested  in  thecF 
surrogdte'a  eoiiit  a  written  pelJIion,  duly  vei 
in   n   bond,  tnken   ua   preaai'ibcd  in   this  chapter,  le  lofvui^i 
removed,  or  ia  about  la  remove,  from  the  Stnte,  or  thai  liif  i 
qnnle  in  ninouut ;    nnd    pruying  timl    the  prini'ipiil    ill   llu 

required  lo give  u  new  bond,  in  a  Urgcrpemilty,  ornew  nr  ,i.!. . 

tief,  DB  the  ease  requii'ep ;  or,  in  default  ihei'e'if,  timl  he  niuy  Iju  niiinfri 
from  hra  office,  nnd  that  leitei'B  isaupd  to  hnn  nniy  be  revoked,  Whtre  K 
bond  fo  liiben  is  that  of  «  guordimi,  the  pelitiiif  "•■■"  ■■'""  '■"  ———'"<"' 
Buy  relative  of  llie  infunL  When  the  bond  i»  tl 
i»trntor,  the  petition  may  also  be  preaenled  by  any  creditor  ol  tUt)  til 
if  it  Hppeara  to  the  Burn^ate  thM  there  ii  raaaan  to  believe  llinl  the ■ 
tionaof  the  petition  are  true,  iio  luuat  citfi  the  principal  in  thebood^ 
cause,  why  the  prnyer  of  the  petition  sliould  not  be  fjraDleil. 

g  3698.  Upon  the  return  of  n  citalloo,  i^aued  na  pre^ribed  In  ll 
lection,  the  Burrognte  mu't  hear  tlic  allegHtions  And  proofs  of  thvW 
and  if  the  objections,  or  any  ot  them,  are  found  la  be  valid,  he  n 
an  order,  requinn|;  Ihe  prini'ipnl  in  tlie  bond  to  giro  iioir  or  nddition 
ties,  or  a  new  boud  in  n  liirger  pi>iia)iy,  as  llie  cFiBe  requires,  wiihf* 
reasonable  linie,  not  exceeding  five  days,  as  the  nuriugate  Bxes  ;  i 
ing  that,  in  defiult  thereof,  his  letters  bo  revoked. 

g  2&99.  If  a  1)Ond  nith  new  or  additional  sureties,  or  in  it  larnrjd 
Is  approved  and  fiicil  in  the  surrogate's  afBee,  aa  requiied  by  sovb  mL_ 
the  surrogate  must  make  a  decree,  dismissing  the  proceeding*,  upon  1| 
terms,  ua  lo  costs,  ag  justice  requires ;  oiberwi'ie,  he  niiiat  malie  a  don  . 
remaviug  tlie  delinquent  from  office,  and  revoking  the  lelteia  issued  tallW 

§  2EC».  Any  or  all  of  the  sureties 
chapter,  may  presetit  a  peliiiou  to  t 
reJMsed  from  responsibUilj,  on  aocoant,  t>t  aw;  luVice  braneb  ol  li 
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f  the  bond ;  and  that  the  principal  in  the  bond  may  be  cited  to  shonr 
why  he  should  not  gire  new  sureties.     The  surrogate  must  thereupon 
a  citation  accordingly. 

601.  Upon  tlie  return  of  a  cifntion,  issued  as  prescribed  in  the  last 
a,  if  the  principal  in  the  bond  tiles  in  the  surrogate's  oflSoe  a  bond  in 
ual  form,  xrith  new  sureties  lo  the  satisfiu^tion  of  the  surrogate,  then 
hin  such  a  reasonable  time,  not  cxc^ceding  five  days,  as  the  surrogate 
the  sun-ognte  must  make  a  decree,  releasing  tlie  petitioner  from 
ly  upon  the  bond  for  any  subsequent  act  or  default  of  the  principal  ; 
rise  he  must  make  a  decree,  revoking  the  delinquent's  letters. 

602,  Where  two  or  more  co-executors  or  co-administrators  disagree, 
iting  the  custody  of  money  or  other  property  of  the  estate  ;  or  two  or 
testamentary  trustees  or  guardians  of  the  property  disagree,  respect- 
e  custody  of  money  or  other  property,  belonging  to  a  fund  or  an  estate 

is  committed  to  their  joint  charge  ;  the  surrogate  may,  upon  the 
ation  of  either  of  them,  or  of  a  creditor  or  person  interestecl  in  the 
,  and  proof,  by  affidavit,  of  the  facts,  make  an  order,  requiring  them 
w  cause,  why  the  surrogate  should  not  give  directions  in  the  premises, 
the  return  of  the  order,  the  surrogate  may,  in  his  discretion,  make  an 
directing  that  any  property  of  the  estate  or  fund  be  deposited  in  a 
lace,  in  the  joint  custody  of  the  executors,  administrators,  guardians, 
tamentary  trustees,  as  the  case  requires,  or  subject  to  their  joint 
;  or  that  the  money  of  the  estate  be  deposited  in  a  specified  safe  bank 
St  conioany,  to  their  joint  creilit,  and  to  be  drawn  out  upon  their  joint 

Disobedience  to  such  a  direction  may  be  punished  as  a  contempt  of 
•urt. 

603-  Upon  the  entry  of  a  decree,  made  as  prescribed  in  this  chapter, 
ing  letters,  issued  by  a  surrogate's  court  to  an  executor,  administrator, 
ardian,  his  powers  cease.  The  decree  may,  in  the  discretion  of  the 
;ate,  require  him  to  account  for  all  money  and  other  property  received 
n ;  and  to  pay  and  deliver  over  all  money  and  other  property  in  his 
into  the  suirogate's  court,  or  to  his  successor  in  office,  or  to  such 
person  as  is  authorized  by  law  to  receive  the  same  ;  or  it  may  be  made 
ut  prejudice  to  an  action  or  special  proceeding  for  that  purpose,  then 
ng,  or  thereafter  to  be  brought.  The  revocation  does  not  affect  the 
ty  of  any  act  within  the  powers  conferred  by  law  upou  the  executor, 
listrator,  or  guardian,  done  by  hira  before  the  service  of  the  citation, 
!  the  other  party  acted  in  good  faith  ;  or  done  after  the  service  of  the 
>n,  and  before  entry  of  the  decree,  where  his  powers  with  respect 
o  were  not  suspended  by  service  of  the  citation,  or  where  the  surro- 
in  a  case  prescribed  by  law,  permitted  him  to  do  the  same,  notwith- 
ng  the  p<mdency  of  the  special  proceeding  against  him  ;  and  he  is  not 
for  such  an  act,  done  by  him  in  good  faith. 

604.  The  last  section  docs  not  affect  the  liability  of  a  person,  to 
money  or  other  property  has  been  paid  or  delivered,  as  husband, 
next  of  kin,  or  legatee,  to  respond  to  the  person  lawfully  entitled 
o,  where  letters  are  revoked,  because  a  supposed  decedent  is  living  ; 
••ause  a  will  is  discovered,  after  administration  has  been  granted  in  a 
>f  supposed  intestacy,  or  revoking  a  prior  wiW,  upoiv  vj\\\v:\\  \^v\ft\"?i» 
jranted. 

'06.   Wbore  letters  have  been  revoked  by  a  decree  o^  \\\€i  ^w^vci«i*vv«^ ^ 
iMt  eoui't  baa,  except  in  a  case  where  it  \s  ot\\ev>N\ae  ftV^.c\«XM  V^^ 
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Hi'iilHMi  by  law,  the  snme  power  to  appoint  a  sucoesflor  to  the  persw 
I»n\\vi>  Ij.ivo  ivaseil,  !is  if  tlio  leittM's  Imtl  not  been   issued.    Thesai 

iiuiv  ( \\i\vio  t!u'  oxofutlon  of  the  trust  eominirted  to  liis  predecess 

iiriv  rnntimu',  in  his  own  Uiime,  a  civil  action  or  ppeciul  procecding,p 
in  fiiviir  (if  Ills  pn.'docessor ;  iind  he  may  enforce  a  judgment,  or 
(If  rc«'.  III  favor  <»t  the  latu*r.  The  surrogate's  court  has  the  same  ji 
tioii,  upon  the  petition  of  the  successor,  or  of  a  rcmaininc;  executor, 
i^^•aH>r,  «ruaniian  or  trustee,  to  compel  the  person  wliose  letters  Iw^ 
revoUjMl,  to  aci'ount  for,  or  deliver  over  money  or  other  property, 
tjcltic  his  account,  which  it  wouhl  have  upon  the  petition  of  a  ti-ed 
jicr^on  interested  in  the  estate,  if  the  term  of  office,  conferred  bv  the 
had  expired  l>y  its  own  liniitatiou. 

^2606.  |/f//*V  1884.]  Whei-e  an  executor,  administrator,  gu-in 
tc>ian»entary  tiustee  dies,  the  surrogate's  court  has  the  same  juris 
upon  the  petition  of  his  successor,  or  of  a  surviving  executor,  aidmini 
or  ;^u;ii'ilian,  or  of  a  creditor,  or  person  interested  in  the  estate,  < 
{guardian's  ward,  to  compel  the  executor  or  administrator  of  thcdcc< 
account,  whifh  it  w(»uM  have  against  the  decedent,  if  his  letters  lia 
revokt'd  by  a  surrogate's  decree.  With  respect  to  the  liability  of  t 
tics  in,  atid  for  tlie  purpose  of  maintaining  an  action  upon  the  de 
otlicial  bond,  a  decree  against  his  executor  or  administrator,  render 
such  an  accounting,  has  the  same  effect  as  if  am  execution  is^suei 
surrogate's  decree  against  the  property  of  decedent  had  been  returne 
i-^fiiMl  during  decedent's  hfe-time.  So  far  as  concerns  the  exet 
adniinistratt)r  of  decedent,  such  a  decree  is  not  within  the  provisior 
tion  two  thousand  live  hundred  and  fifty-two  of  this  sict.  The  ?u 
court  lias  also  juri>diction  to  com])eI  the  executor  or  adinini>irat() 
time  to  deliver  over  any  ol  the  trust  property  which  has  come  to  hi 
sion  or  is  under  his  conti(;l,  and  it  the  same  is(ielivered  over  alter 
tl:e  court  must  allow  such  credit  upon  the  tlecree,  as  justii;e  re«iuir 

^  2607.  Where  an  exeiMition.  issued  upon  a  surrogate's  decrei 
tlic  property  of  an  executor,  administrator,  testamentary  trustee,  or: 
has  been  returned  wholly  oi-  partly  unsatisfied,  an  action,  to  rec 
sun>  remaining  uncollected,  may  be  maintained  upon  his  ottieial 
ami  in  the  name  of  the  person  in  whose  favor  the  tlecree  was  n 
the  ])rinci|ial  debtor  is  a  resident  of  the  Stale,  the  execution  must  1 
issu(?d  to  the  county  where  he  resi(l«»s. 

>;  2608.  Where  letters  have  been  revoked  by  a  decree  of  the  si: 
court,  (he  successor  of  the  executor,  administrator,  or  guardian,  v 
t<,'rs  are  so  revoked,  may  maintain  an  action  up(ui  his  predecessor 
bond,  i!i  which  he  may  recover  any  money,  or  the  full  value  of  ii 
pioperly,  received  by  the  piiicipal  in  the  hond.  and  not  duly  adc. 
bv  Inm  ;  and  to  the  full  extent  of  anv  iniurv,  sustained  bv  the  e?: 
dei-edent  or  of  th(»  itifant.  as  the  case  may  he,  by  any  act  or  (unissi 
principal.  The  money,  recovered  in  >uch  ati  action,  is  regarded  n 
the  estate  in  the  hamN  of  the  plaintifl',  and  must  be  distrihmed  or  ■ 
disposed  of  accordingly  ;  except  that  a  recovt'ry  for  an  act  or 
respecting  a  right  ol  action,  or  other  prt>perry,  ap]>r<»pri:Jted  bv  la 
benetil  of  the  husband,  wile,  bniiily,  or  next  of  kin  of  a  decedii 
j)osed  of  by  a  will  tor  the  beiulit  i\{  ur.y  \H'r>cin^  is  lor  the  bene 
fxTSffii  or  /;eisoiis  .•«()  enlitleil  \\\i*ve\.o. 
^'  2609.    Where  (be  letters  of  ;vu  vxeeuVm-  v>v  ^^Au^^^x\^Uv^u^v  V 
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der  from  the  surrogate,  granting  him  leave  so  to  do,  main- 
ipon  the  official  bond  of  the  executor  or  ndministrator,  in 
i\(  and  all  others  interested  ;  in  whicli  the  plaintiff  may 
ney,  or  the  full  value  of  any  other  pi-operiy,  received  by  the 
i  bond,  and  not  duly  administered  by  him,  and  to  the  full 
njury,  sustained  by  the  estate  of  the  decedent,  by  any  act  or 
'  principal.  The  money  recovered  in  such  an  action  must  be 
eriff  or  other  officer  who  collects  it,  into  the  surrogate's 
surrogate  must  dis^tribute  it  to  the  creditors  or  other  persons 
».  The  proceedings  for  such  a  distribution  are  the  same  as 
tie  fifth  of  this  chapter,  for  the  distribution  of  the  proceeds 
I  property. 

i  provisions  of  this  article  apply  to  an  executor,  administrator 
whom  letters  have  been  issued,  and  to  a  testamentary  trustee 
3  been  created,  before  this  chapter  takes  effect ;  except  that 
ct,  in  any  manner,  the  liability  of  the  sureties  in  a  bond, 
3  this  chapter  takes  effect. 

TITLE    lU. 
^evohivg  prohate^  letters  testamentary^  and  letters  of  adminis^ 
tratioH.     Foreign  wilh  ;  ancillary  letters. 

'ate  of  a  will  and  s^rant  of  letters  thereupon. 

►cation  of  probate. 

ate  of  heirship. 

it  of  lettert?  of  administration. 

porary  adrahiifitration. 

(cution  of  letters  testamentary  and  letters  of  adminietratioa. 

igu  wills  ;  ancillary  letters. 

ARTICLE   FIRST. 
IK  OF  A  Will  and  Grant  of  Letters  thereupon. 


le  may  be  proved, 
f  residence  not  to 
lidity,  etc. 
on  of  last  two  sections. 
•  propound  will, 
)e  cited  thereupon, 
of  citation, 
lot  cited  may  appear, 
s     to     be    examined  ; 
equired. 

etc.,    witnesses  to    be 
ted  for. 
handwritingr. 
lost  or  destroyed  will, 
lot  allowed,  unless  sur- 
satisficd,  etc, 
en  sufficiently  proved, 
and    couhtniction   of 
•ntary  j)r()visions. 
•'s  decision  on  prol>ate. 
how  far  conclusive  as 
onalty. 
»  realty, 

rchas<'r  from  heir  pro- 
a  de- 


where  wlthm  the  State, 
af-       §  2631,  2632.   Kceords  of   certain  wills 
heretofore  proved ;    how  far 
evidence. 

2683.  Id.:  as  to  wills  of  real  property. 

2&i4.  Index  and  fees. 

26^5.  Wills  to  he  returned  after  pro- 
bate. 

2686.  When  letters  testamentary  may- 
be issued. 

2637.  Surrogate    to  inquire  into   ob- 
jections. 

2038.  Bond  ;  when  required. 

2639.  Renunciation  ;  retraction  there- 
of. 

2640.  Silection  of  an  executor  under 
a  jiower. 

2641.  OI)jection  .  to   such   a   persoi\  ; 
how  taken,  etc. 

2642.  Executor  failing  to  qualify  or 
renounce  ;  how  excluded. 

2643.  Letters  of  administration   with 
will  annexed. 

2644.  Id.;    reuuncintion    or  exclusion 
of  persons  having  prior  right. 

2045.  Executor    or    adnuvw^ltwtot    \» 
(inaWfy. 

2046.  Effect  of  cetUxXw vtorq\^\oAv% \v».- 
ited. 

7  of  real  or  personal    property,  executed   «*  p\Hj"^viv\^i'i^  '^^ 
aie,  era  will  of  personal   property    ' ^*«*.d  \n\OcvovlV  *^^^^ 


fiotwithstandmg 


fled,  or  record  thereof, 
•  read  iu  cvulciicc. 
Willi*    proved    clue- 
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Suto,  and  within  tlie  United  States,  the  dominion  of  Canada,  or  tbeK 
Uoni  1)1  (ln'jit  Britain  and  Ireland,  as  proserilM^d  by  the  laws  of  tbesw 
rwuiitrv  wliori"  it  is  or  was  executed,  or  ti  will  of  |>ertional  property, exec 
In  i\  pertitm  not  a  resident  of  the  State.  nccor(lin<;  to  the  laws  of  the  tesU 
residence,  iiiav  he  proved  us  prescrilied  in  thin  article. 

^  2612.  Tiie  rij^ht  to  have  a  will  admitted  to  pi-obate,  the  validitvo 
oxeeuiioii  thereof,  or  the  validity  or  construction  of  any provisioo  iDnli 
therein,  is  i.ot  affected  by  a  change  of  the  testator's  residence  miiJc 
the  execution  of  the  will. 

^  2613.  The  last  two  sections  apply  only  to  a  will  executed  by  a  pe 
dyiujr  after  the  eleventh  day  of  April,  in  the  year  187t);  and  ihey  «1 
invalidate  a  will,  executed  before  that  date,  which  would  have  bitu 
but  for  the  enactment  of  those  sections,  except  where  such  a  willi:«iv\ 
or  altere<l  by  u  will,  which  they  render  valid,  or  capable  of  being  prov 
prescrihed  iu  this  article. 

^  2614.  A  person  desip^nated  in  a  will  as  executor,  devisee,  or  le^t 
any  otlier  person  interested  in  the  estate,  or  n  creditor  of  the  dccedeiii 
present  to  the  surroj^ate's  court  having  jurisdiction,  a  written  petition 
veritieil,  describinj;  the  will,  setting  forth  the  facts,  upon  which  the 
diction  of  the  court  to  grant  probate  thereof  depends,  and  praying;  th 
will  may  be  proved,  and  that  the  persons,  Sfiecified  in  the  next  sectiui 
he  cited  to  attend  the  probate  thereof.  C|)on  the  presentation  cf : 
petition,  the  sinrogate  must  issue  a  citation  accordingly. 

i^  2615.  The  following  persons  must  be  cited,  upon  a  peiition,  pre 
as  prescribed  in  the  last  section  : 

1.  If  the  will  relates  exclusively  to  real  property,  the  husband,  if  ai 
all  the  heirs  of  the  t«'Stat»)r. 

2.  If  the  will  relates  exclusively  to  personal  property,  the  hu>l> 
wife,  if  any,  and  all  the  next  of  kin  of  the  testator. 

Ji.  If  the  will  relates  to  both  real  and  pci"«onal  jiroptrty,  the  hu>l 
wife,  if  any,  and  all  the  heiis,  am!  all  the  next  of  kin  of  the  testator 

J?  2616.  The  citation  must  set  forth  the  name  of  the  decedent, 
the  person  by  whom  the  will  is  propounded  ;  and  it  must  stat(»  whet! 
will  relates,  or  purports  to  relate,  exclusively  to  real  propert\,  or  p" 
property,  or  to  both.  Where  the  will  |)ropounded  was  nuncupativ 
ia(  t  niu^^t  he  stated  in  the  citation.  Where  the  surrogate  is  unji 
ascertain  to  his  satisfaction,  whether  the  decedent  left,  surviving  hi 
person,  who  would  be  entitled  to  the  piojierty  affected  by  the  will. 
(IcctMJcnt  had  died  intestate,  the  citation  must  1k^  directed,  whv»re  t 
relates  to  real  |)i(>]K'rty,  to  the  attorney-general;  where  it  relates  to  p 
projierty,  to  the  public  administiator,  who  would  have  been  enti 
administration,  if  the  dect'dent  liad  died  intestate. 

^  2617.  Any  j)erson,  although  not  cited,  who  is  named  as  a  de\ 
legatee,  in  the  will  i)ropoun(led,  or  as  executor,  trustee,  devistH',  or  1 
in  any  other  paper,  pnr[)orting  to  he  a  w  ill  of  the  decedent,  or  who  i» 
wise  interested  in  sustaining  or  defeating  the  will,  may  appear,  ami, 
election,  sujjport  or  oppose  the  application.  A  i>(M.<on  so  appearing  h 
a  party  to  the  special  proccetiing.  Ihit  this  section  does  not  affect 
or  iiKrivsl  of  >uch  a  per-«on,  luAess  \'.v'  sv\  \n^vHw\\v^>  a\v.\y\.\. 

i^  2618.    ['t)Oii  the  return   t»t    i\ve  c\\;^<\ou,  vW  ^wvvw-^Vv-  xvxxx^v  v-c 

"-'///„;..     Bolovo  u  writtcu  will  is  ad™u«4  v«  vv«^-v«^.  ^*«.  -^  \- 

A 
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subscribing  witnesses  must  be  produced  aud  examined,  if  so  many  are  with- 
in the  State,  and  competent  and  able  to  testify.  Before  a  nuncupative  wilJ 
is  admitted  to  probate,  its  execution  and  the  tenor  thereof  must  be  proved 
bv  atieiitft  two  witnesses  Any  party,  wlio  contests  the  [)robateof  the  will, 
may,  by  a  notice  filed  with  the  surrogate  at  any  time  before  the  proofs  are 
dosed,  require  the  examination  of  all  the  ^ubsc^ibing  witnesses  to  a  written 
will,  or  of  any  other  witness,  whose  testimony  the  surrogate  is  satisfied  may 
be  material ;  in  which  case,  all  such  witnesses,  who  are  within  the  State, 
and  competent  aud  able  to  testify,  must  be  so  examined. 

§2619.  [arnd  1882.]  The  death,  absence  from  the  state,  lunacy  or 
other  im  ompeteney  of  a  witness,  required  to  be  examined,  as  prescribed  in 
this  or  the  last  section  or  proof  that  such  witnesses  cannot,  after  due  dili-' 
geiK'e.  be  found  within  the  state  or  elsewhere,  must  be  shown  by  aflSdavit, 
or  other  competent  evidence  to  the  satisfaction  of  the  surrogate,  before  dis- 
pensing with  his  testimony.  Where  a  witness,  being  within  the  state,  is 
disabled  from  attending  by  reason  of  age,  sickness  or  infirmity,  his  disabil- 
ity must  be  shown  in  like  manner ;  and  in  that  case,  the  testimony  of  the 
witness,  where  it  is  i-equired,  and  he  is  able  to  testify,  must  be  taken  in  the 
manner  prescribed  by  law,  and  produced  before  the  surrogate,  as  part  of 
the  proofs. 

§  2620.  If  all  the  subscribing  witnesses  to  a  written  will  are,  or  if  a 
sabscribing  witness,  whose  testimony  is  required,  is,  dead,  or  incompetent, 
by  reason  of  lunacy  or  otherwise,  to  testify,  or  unable  to  testify ;  or  if  such 
a  subscribing  witness  is  sibsent  from  the  State,  and  the  surrogate  is  satisfied 
that  his  tei^timony  cannot,  with  due  diligence,  be  obtained  by  a  commission ; 
or  if  such  a  subscribing  witness  has  forgotten  the  occurrence,  or  testifies 
■gainst  the  execution  of  the  will  ;  the  will  may  nevertheless  be  established, 
^P«m  proof  of  the  handwriting  of  the  testator,  and  of  the  subscribing  wit- 
^e>=se8,  and  also  of  such  other  circumstances,  as  would  be  sulBcient  to  prove 
^he  will  upon  the  trial  of  an  action.  Where  a  written  will  is  proved,  as 
prescril>ed  iu  this  section,  it  must  be  filed  and  remain  in  the  surrogate's 
office. 

§  2621.  A  lost  or  destroyed  will  can  be  admitted  to  probate  in  a  surro- 
Rhte's  court ;  but  only  in  a  case,  where  a  judgment  establishing  the  will 
^'onld  be  rendered  by  the  supreme  court,  as  prescribed  in  section  one  thou- 
■4iul  eight  hundred  and  sixty-five  of  this  act. 

§  2622.  Befo"e  admitting  a  will  to  probate,  the  surrogate  must  inquire 
Particularly  into  all  the  facts  and  circumstances,  and  must  be  satisfied  of 
tlie  genuineness  of  the  will,  and  the  validity  of  its  execution.  Before 
'Uniittmg  a  written  will  to  proiiate,  the  surrogate  may,  in  his  discretion, 
^Vjuire  proof  of  the  ciicuiustances  attending  the  execution,  the  delivery, 
•nd  the  possession  thereof,  or  any  of  them,  to  be  made  by  the  affidavit,  or 
*ne  testimony,  at  the  hearing,  of  the  person  who  received  the  will  from  the 
U'Sfator,  if  he  can  be  produced,  and,  also,  of  the  person  presenting  it  for 
probate. 

§  2623.  If  it  appears  to  the  surrogate  that  the  will  was  duly  executed  ; 
*nd  that  the  testator,  at  the  time  of  executing  it,  was  in  all  respects  compe- 
Jcnt  to  make  a  will,  and  not  under  restraint;  it  must  be  admitted  to  pro- 
^te,  as  a  will  valid  to  pass  real  property,  or  personal  property,  or  both,  as 
Ihe  surrogate  determines,  and  the  petition  and  citation  require,  and  must  be 
>'ccorde«l  accordingly.  The  decree  adniiiling  it  to  probate  must  state 
^betlier  the  probate  was  or  was  not  contested. 


m 


^  2S2i.  But  if  n  party  CKpresely  puts  in  isaur,  before  the  surrogate,  Ihi 

tained  in  tbe  will  uf  u  reuiiluit  uf  the  State,  executed  wichin  iLeSioic.  iht 
RUrrogHto  inUEt  ttoK^iiuine  tlie  quesiluu,  upon  rendtrin^  a  ilociee;  uuku 
tbe  ileuree  mfn^cs  to  ndmit  tlie  will  To  probate,  br  rcusun  of  »  Fnilnie  It 
prove  aii.T  of  Ibe  motlera  speuificJ  in  the  last  aection. 

1^  2626.  Where  tbe  Harrognte  de<uilea  Hgaiost  the  gufficieniir  "f  '^ 
proof,  or  agnitiEC  the  viilidilj  of  a  will,  ui'  upau  tlie  vuiistriiotiun,  v»lidit;,iir 
ItRttl  eSen  of  nny  proviBioti  tliereof,  lie  must  insku  h  Jecrte  nccoMinglji 
unit,  if  required  b;  rather  pni't^,  lie  must  enter  in  lllo  luiuutes  (he  gNUodi 
o(  liis  (hnision. 

^  2626.  [am'd  1SS2.]  A  deeree  adniitting  to  pmbiite  a  will  of  pcnmiil 
property  mnilCBB  preHurilin]  in  tli is  article,  is  condilsive,  lu  hii  n^jadlMtlMi 
upuD  ull  the  quefllious  determined  b;  tbe  Burrngnte  pursililnt  lo  tliiii  tr[liji!, 
UDlil  it  is  reversed  upon  upfieal,  or  revukod  by  the  BUrrogute ;  exiepL  tint 
a  iteterminRtion,  lunde  under  aeutioa  tneiity-six  liuiidreil  and  tn'ullty-fourof 
this  net,  is  coucluHivB  only  upon  iha  pctitionei-,  unil  enili  pirty  who  "I 
dlily  cited  or  uppeared  ;  and  every  person  tUIioiiig  from,  ihroiigb  o  '" 
either  of  thetn, 

g  2627.  {am'd  ISSI.J  A  deeree,  admitting  to  pinbuW  >  will  of  nri 
property,  mndB  ua  prescribed  in  this  urtit^le,  eitablialiea,  presuniptivalt  oidA 
III!  the  matters  determined  by  the  aurlognte,  pilraunnl  la  iLis  ai'lti.'b, « 
■eainst  n  paity  who  wna  dniy  oited,  or  ii  jn-rson  claiming  from,  lliroiidi,(l( 
under  Uiiii ;  or  upon  the  iriul  of  nn  Butioii,  or  the  heaiina  of  n  «peiniir|>'» 
foeding,  in  wliicli  n  eoutroversy  ariaes  uout'cniing  the  will,  [  ]  or  whertltl 
decree  is  produi*ed  in  evidcn;;e,  in  fuTOr  of  UT  uguinpl  a,  iiemun,  or  in  iiiut 
Bpei'ilied  iu  tliis  seetiun,  ibe  tcalimuoy  liiken  in  the  spei-iai  prtiutwilifS 
wherein  it  was  miide,  nniy  bo  reuit  in  evidenc'e  with  the  aaiue  fon'e  "iS 
elFect  as  if  it  wus  tnken  upon  the  triul  of  the  aetioii,  or  the  hcuring  ul  it* 
Bpecittl  proceeding,  trbureiu  tlio  decree  is  so  produced. 

§2628.  The  tide  of  a  purchaser  in  good  faith  nnd  for  ■  vidnaUew 
siderution,  Irom  the  heir  of  h  peraoii  who  died  aeized  of  I'eiil  pfipertr,  tli>1 
not  be  nfFecled  by  u  demise  a[  tbe  property  mude  by  ilit'  i.Jlt'i,  iini.x  nlltii 

four  years  uflcr  the  lealiitot'a  death,  the  will  devi«ir,-   rli. ■   i-  iiih 

ndniittcd  to  pi-otnite  and  I'SL-ordcd  as  n  will  of  re;ii  )iiM|r.':ii   ml  iIli<  i>i1l>v  > 

the  flurrogiile  having  jurisdiction,  or  established  hi  il.,-  !  ji;  l-i,i,. : 

uourt  of  conipeieni  jurisdioiion  of  the  State,  in  iiii  :li'i  i.>r.  )i l>|ii   i.u  .n. 

purpose.  But  If,  at  the  time  of  tlie  lostator's  deriili.  tlu-  itu-i-  :-  <':lii 
iritliio  the  age  of  tventy-uoe  years,  or  insane,  or  iini'-i-irjiil  nu  .itiniin 

chnrf^  iir  in  execution  upon  conviction  of  a  crtininnl  ulirii.-v.  im  :>  Ir 

tlmnfor  life;  or  without  tlie  Stale;  or,  if  tbe  will  '>.is  imir.' <l.»l  i.v  >.i>r> 
more  of  tile  licirs  of  the  testator,  the  limitation  crei<ii^i  by  iliis  an'iiuii  il» 
not  begin  Until  after  the  exp-ralion  of  one  year  Train  ibc  ii'niuvul  ul  (udi 
dlBabibty.  or  the  delivery  of  the  will  tn  the  devisee  or  hlH  reprewi lathi 
or  to  lliB  proper  Furrogjile. 

g  2629.  [am'd  ISSS.]  The  surrogate  must  causu  to  1 
Or  annexed  to  the  orig^oiil  vill  admitlcd  tr>  prubnce,  or  the 
or  itoteniBnt  of  the  tenor  of  a  will,  which  w,is  ndniitled  w 

of  an  oiieinal  written  will,  a  certiflcaie, Icr  his  ImnU.  o 

derk  of  riis  court,  and  iiln  seal  of  uHiie,  ^iiitiii<;  that  i(  Imi 
iMen  ndmltted  to  probate,  as  n  will  vtilid  to  pass  roil  or  (j 
or  both,  as  the  cusc  may  be.     The  will,  or  the  copy  or  atai 
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I,  the  record  thereof,  or  nn  oiemplified  copy  of  the  record,  may  be 
in  evidence,  as  proof  of  the  origiual  will,  ur  of  the  contents  or  tenor 
jJTBof,  without  further  evidence,  und  with  the  effect  specified  in  the  last 
sections. 

*|  2630.  A.  transcript  of  a  will  of  real  property,  provt>d  and  recorded  in 
■7 court  of  the  State  of  competent  jurisdiction,  and  of  all  tlie  notices, 
^tfii'SS,  and  proofs  relating  to  the  same,  must,  when  duly  exoinplificd,  be 
ifcwded,  upon  the  request  of  any  person  interested  therein,  in  the  surro- 
Mfc's  court  of  any  county,  in  which  real  property  of  the  testiitor  is  situated. 

(2631.  The  exemplification  of  the  record  of  a  will,  proved  before  tjie 
■%eof  the  former  court  of  probates,  and  reeonled  in  Ins  office  befoie  the 
hMday  of  Januaiy,  in  the  year  1785,  certified  under  the  seal  of  the  officer 
IkTiDg  custody  of  the  record,  must  l)e  admitted  in  evidence  in  any  case, 
Am*  it  hns  been  made  to  appear  that  diligent  and  fruitless  search  has  been 
Mide  for  the  original  will. 

'J  2632.  [am'fl?  1881.]  An  exemplified  copy  of  the  last  wih  and  testa- 
tWil  of  any  deceased  person,  which  has  been  admitted  to  probate,  whether 
V a  will  of  real  or  personal  property,  or  of  both,  and  recorded  in  the  office 
•■f  the  8urro<;ate  in  anv  countv  of  this  State,  before  the  first  dav  of  January, 
■  the  year  one  thousand  eight  hundred  and  forty,  shall  be  admitted  in 
^idencein  any  of  the  courts  of  this  State,  witiiout  the  proofs  and  examina- 
ioo  taken  on  the  probate  thereof,  and  whether  such  proofs  shall  have 
*eD  recorded  or  not,  with  like  effect  as  if  the  original  of  inch  will  had 
*en  produced  and  proven  in  such  court.  And  the  recording  of  such  will 
Wl  be  evidence  that  the  same  was  duly  admitted  to  probaite.  The  cxenjp- 
tteation  of  the  record  of  a  will  which  has,  before  the  first  day  of  January, 
n  the  year  one  thousand  eight  hundred  and  and  forty,  been  proved  l>efore 
he  Harrogate  or  judge  of  probate,  or  other  officer  exeivising  the  like  juris- 
lietion  of  another  State  must,  wiien  certified  bv  the  officer  having  bv  law, 
'ben  the  certificate  was  made,  custo<ly  of  the  record,  be  admitted  in  evi- 
leuce  as  if  the  original  will  was  produced  and  proved. 

§2633.  [am\{  1881  &  1882.]  A  will  of  real  property,  which  has  been, 
tauy  lime,  either  before  or  after  this  Vhapter  takes  effect,  duly  [)r(>ved  in 
be  supreme  court,  or  the  court  of  chanceiy,  or  before  a  surrogate  of  the 
tate  with  the  certificate  of  proof  thereof  annexed  thereto,  or  indorsed 
hereon,  or  an  exem])lified  copy  thereof,  may  be  recorded  in  the  office  of 
be  clerk  or  the  I'egister,  as  the  case  recjuiies,  of  any  county  in  the  state,  in 
he  same  manner  as  a  deed  of  real  proi)erty.  Where  the  will  relates  to  real 
roperty,  the  executor,  or  administrator  with  the  will  annexed,  must  cause 
lie  same,  or  an  exemplified  copy  thereof,  to  be  so  recorded  in  each  county 
here  real  property  of  the  testator  is  situated,  within  twenty  days  after 
itters  are  issued  to  him.  An  exenif)lification  of  the  record  of  such  a  will, 
nom  any  s^rr^gate^s  or  other  office  where  the  same  has  been  so  reconled, 
ither  before  or  after  this  chapter  takes  effect,  may  be  m  like  manner 
xorded  in  the  office  of  the  clerk  or  register  of  any  county.  Such  record 
I'  exemplification,  or  an  ex(unplification  of  the  record  thereof,  must  be 
Jceived  in  evidence,  au  if  the  original  will  was  produced  and  proved. 

§  2634.  Upon  reconling  a  will   or  exemplification,  as  prescribed  in  the 
St  section,  the  clerk  or  register  must  index  it  in  the  s\\u\e  V^ooV.^,  \\\\»\  ^v\v 
nntially  ia  the  name  twinner,  as  if  it  was  a  decil  veeovded  u\  \\\»  vA\\v.vi^  v\\\\ 
*M  entitled  to  receive  the  ssune  foes  therefor,  ik  fov  vecovd\v\\2;  vv  v\v^viv\.    Xw 
Hmtor,  or  ndminjstrntov  with  the  will  annexed,  w\\o  e.\\\svi^  *^v5.v!\\  a  wjcv^v^ 
'emade^  muni  be  allowed,  in  his  account,  t\ie  lees  paid  Vi^j  V\\vq.  xXxetvtS.o'^ 
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$  2636.  Bsrept  where  special  prorislon  is  otherwue  nude  bjM 
written  will,  after  if  has  been  proveid  and  recorded,  mnat  be  retunedtf,' 
8nrru};ute,  until  the  expiration  of  one  year  after  it  has  been  recorded, i 
if  a  i>vtition  for  the  revocation  of  probate  thereof  is  then  filed,  wt 
decree  is  inade  thereupon.  It  must  then  be  returned,  upon  deound,  M 
pei-i^un  ivbu  delivered  it,  unless  he  is  dead,  or  a  lunatic,  or  has  real 
fruni  the  State;  in  which  case,  it  may,  in  the  discretion  of  ibe «utb| 
lie  dehverod  to  any  |>erson  named  therein  as  devisee,  or  to  an  heir  or « 
iiec  of  a  devisee ;  or,  if  it  relates  only  to  personal  property,  to  the  esert 
or  administrator  with  the  will  annexed,  or  to  a  legatee. 

§  2636.  Where  a  will,  which  is  admitted  to  pi-obate,  names  one  or  i 
IKMSons  to  be  exeeutor  or  executors  thereof,  upon  a  contingencv,  the 
roj^ate  niii^t  inquire  into  the  facts,  and,  if  the  contingency  has  lnpp> 
thai  favt  must  be  recited  in  the  decree.  Immediately  after  a  will  hu 
admitted  to  prubate,  the  person  or  persons  named  tiierein  as  excotori, 
are  cumpeieiit  by  law  to  serve,  and  who  appear  and  qualify,  are  eotiUi 
lettei*s  te.Htamentary  thereupon ;  unless,  before  the  letters  are  gnuit 
creditor  of  the  decedent,  or  a  person  interested  in  the  estate,  fil^  u 
davit,  8pei.'ifying  his  demand,  or  how  he  is  interested,  and  either  Mttiog 
8JL»ecifically  one  or  more  legal  objections  to  granting  the  letters  to u 
more  of  the  executors,  or  stating  that  he  it  advised  and  believes  that 
arc  such  objections,  and  that  he.  intends  to  file  a  specific  statement ( 
Siunc.  Where  such  an  affidavit  is  tiled,  the  surrogate  must  stay  lbe| 
itig  of  letters,  at  least  thirty  days,  or  until  the  matter  is  sooner  dispos 
A  speeiticatioii  or  statement  of  an  objection,  made  as  prescribed  u 
section,  muse  be  verified  by  the  oath  of  the  objector,  or  his  attorney, 
etTect  that  he  believes  it  to  be  true. 

^  2637.  The  surrogate  must  inquire  iuto  an  objection,  filed  as  pres 
in  tfjo  ias't  section  ;  and,  tor  tliat  pur|)Ose,  he  may  receive  pi-oof,  by  al 
or  otherwise,  in  his  discretion.  It'  it  appears  that  tliere  is  u  Icgsil  aiH 
cieiit  objection  to  any  person,  named  as  executor  in  the  will,  letter 
not  be  i.ssued  to  lum,  except  as  prescribed  in  the  next  scciion. 

^  2638.  In  either  of  the  following  eases,  a  person  named  as  execi 
a  will,  may  entitle  Iniuself  to  letters  testamentary  thereupon,  by  g 
bond  as  prescribed  by  law,  although  an  objection  against  him  ha; 
established  to  the  satisfaction  of  the  surrogate  ; 

1.  Where  the  objection  is,  that  his  circumstances  are  such,  that  t 
not  atford  adequate  security  to   the  creditors,  or  persons  interested 
estate,  for  tiie  due  administration  oi  the  estate. 

2,  Where  the  objection  is  that  he  is  not  a  resident  of  the  State  ; 
is  a  citizen  of  the  United  States. 

But  a  person  against  whom  there  is  no  objection,  except  that  c 
residence,  is  entitled   to  letters  testamentary,  without  giving^i  bond 
has  an  office  within  the  State,  for  the  regular  transaction  of  busi 
person  ;  and  the  will  contains  an  express  provisiou,  to  the  effect 
may  act  without  giving  security. 

§  2639.  A  person,   named   as   executor  in   a  will,  may   renoun 

ap{)ointment  by  aii  instrument  in  writing,  signed  by  him,  and  aclinoK 

or  proved,  and  certified,  in   like  manner  as  a  deed  to  be  recorded 

county,  ov  attested  by  one  or  move  wvi\\e**vja,  vocvvi  \vvw«id  to  the  satis 

of  the  snvvo^AiQ.     Slich  a  reuuvieuuunwwvxv  \><b  v»ivv.vM\ji\\i^   w  \^s 

mom,  at  any  time  before  lotievs  leMameuVAvv ,  ot  ^-^^^^Jj'^^^^'^^^ 

with  the  mil  annexed,  have  been  is^vied  v>  wun  oWx^.  v^x^- xv. 
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ter  they  have  been  so  issued,  if  they  have  been  revoked,  or  the  person 
lOin  they  were  issued  has  died,  or  become  a  lunatic,  and  tlierc  is  no 
iiciing  executor  or  administrator.  Where  a  retraction  is  so  made,  let- 
estamentary  nujy,  in  the  discretion  of  the  surrogate^  be  issued  to  the 
Q  making  it.  An  instruiuetii  ;ii)ecitied  in  tliis  section  must  be  filed  and 
led  in  the  surrogate's  office. 

1640.  Where  the  will  contains  a  valid  power,  autliorizing  the  selection 
3cutor  thereof,  of  a  person  not  named  tlicrcin,  the  selection  must  be 
,  by  the  person  appointed  tor  that  purpose,  wiihin  thirty  days  after 
)g  the  decree  admitting  the  will  to  probate  ;  in  default  wheieof,  the 
'  of  selection  is  deemed  (o  have  been  renounced.  Such  selection  must 
ade  by  an  instrument  in  writing,  designating  the  person  selected, 
1  by  the  proper  person,  and  acknowledged  or  proved,  and  certitied,  in 
janner  as  a  deed  to  be  recorded  in  the  county,  or  proved  to  the  satis- 
n  of  the  surrogate,  and  tiled  in  the  surrogate's  office.  Where  the  will 
rizes  the  person,  ^o  to  be  selected,  to  act  with  the  executor  or  execu- 
amed  therein,  the  issuing  of  letters  must  be  delayed  until  the  explra- 
<t  the  period,  fixed  in  this  section  for  tlu;  exercise  of  the  power  of 
ion,  and,  if  the  selection  is  so  made,  for  five  days  thereafter. 

1641.  Within  five  days  after  a  selection  is  made,  as  prescribed  in  the 
3ction,  any  person  may  file  an  affidavit,  veriiied  as  prescribed  in  sec- 
nro  thousand  six  hundred  and  thiity-six  of  this  act,  showing  that  he  is 
liter  of  the  decedent,  or  a  person  interested  in  the  estate,  and  setting 
specifically  one  or  more  legal  objections  to  granting  letters  to  the  per- 
;lected.  The  proceedings  to  be  taken  thereupon  aie  the  same,  as  pre- 
d  in  sections  two  thousand  six  hundred  and  thirty-seven  and  two 
uid  SIX  hundred  and  thirty-eight  of  this  act.     If  letters  are  not  issued 

person  so  selected,  the  power  of  selection  is  deemed  to  be  exhausted. 

642.  [arnd  1883.]  If  a  person  named  as  executor  in  a  will  does  not 
y  or  renounce  within  thirty  days  after  probate  thereof  ;  or  if  a  person, 
1  by  virtue  of  a  power  in  the  will,  does  not  qualify  or  renounce  within 

days  after  the  filing  of  the  instrument  designating  him  ;  or,  in  either 
if  objections  are  filed,  and  the  executor  does  not  qualify  or  renounce 
I  five  days  after  they  are  determined  in  his  favor,  or  in  a  case  specified 
tion  twenty-six  hundred  and  thirty-eight  of  this  act,  within  five  days 
in  objection  has  been  established  ;  the  surrogate  must,  upon  theappli- 

of  a. ly  other  executor  or  any  creditor  or  person   interested   in  the 
,  make  an  order  requiring  him  to  qualify  within  a  time  therein  specified ; 
rectingthat  in  default  of  so  doing,  he  be  deemed  to  have  renounced  his 
itment.     Where  it  appears  by  affidavit  or  other  written  proof  to  the 
iction  of  the  surrogate  that  such  an  order  cannot,  with  due  diligence, 
•ved  personally  within  the  state,  upon  the   person  therein   named, 
rrogate  may  prescribe  the  manner  in  which  it  must  be  served,  which 
e  by  publication.     If  the  person  so  appointed  executor  does  not  quai- 
;hin  the  time  fixed,  or  within  such  further  time  as  the  surrogate  allows 
it  purpose,  an  order  must  be  made  and  recorded,  reciting  the  facts, 
tclaring  that  he  has  renounced  his  appointment  as  executor.     Such  an 
nay  be  revoked   by  the  surrogate  in  his  discretion,  and  letters  testa 
■y  may  be  issued  to  the  person  so  failing  to  renoi^nce  or  qi^alify^Uijoa 
r)lication,  in  a  ease  where  he  /night  have  retvaeleO^  ww  e^\>\«i%«»  \wvnxx\- 
,  as  prescribed  in  section  twenty-six  hundred  vu\d  \.\\\v\.N-v\\v\ft  v^l  \^x\% 
ml  where  any  powers  to  sell,  mortgage  or   lease  vevA  e^U\\.^>  ^^  ^^vs 
therein,  are  given  to  execinova  as  sucli,  or  aa  tvwt^lee^^o^  '■^^'^  ^i^^^vy 


I,  and  niiy  of  :<ui'h  periionH  ntinied  iia  exeenHM  shAll  ri 
to  qniilifv,  tlieii  all  sales,  uiuitsaaea  anci  lensca  utidel'  aiii 
llu]  uxL-ruturi!  urlio  ;lia1l  tjiiuUry  Jmll  bi:  equuUy  vuliil  as  if  tlie  ulber  ei 
Mrs  ur  ti'usteea  had  joineil  in  aacli  sale. 

g  2643.  1[  no  iKreon  Id  niimcd  as  execator  in  tliii  irill,  or  uelecud  hv 
virCae  ot  u  puwer  uDntiiiaed  tliei-eia ;  or  if,  at  miy  (itiie,  by  reiivuu  uf  ilraLh, 
incompetency  adjudged  by  llie  aurrogalc,  rBniiauliitiDii  ia  ciLher  v(  liie 
inelhuils  prescribe'l  ia  »eutioa!i  two  tliousuud  aix  hunilred  rqU  ihirtj-nlu* 
and  two  thuusnnd  sii  tiunUi'od  mid  fwtif-iwo  of  tlila  nci,  or  rcroiwioii  of 
lettei«,  tliero  is  no  execiiliii',  in-  ftJmiiiistraiur  with  the  will  annexwl,  qnall- 
Sed  to  net ;  lbs  Burru)!uto  must,  upon  the  appiiuatioii  of  n  creditor  of  Itl 
ilecedecit,  ur  a  perMiii  iuterested  ia  llie  estate,  uid  ujKin  gocb  noQ'tie  Hi  l^ 
other  ureditors  a[id  petiMnii  intereeted  in  liie  eatiile,  nif  tlie  surro^tc  diMM 
proper,  i^auc  letters  uf  ndrnmi^traiion  with  lliv  will  niinetieil,  ns  follom:     ' 

t.  To  one  or  more  of  tt>e  rcaiduary  le^uici^s,  wlio  lire  qiialitied  in  iM  M 


3.  IE  tbere 


10  saiili  refllduBTf  lettatee,  op  noiie  wbo  will  nccepi,  tli 
one  (IT  more  ot  tite  prinoiiml  ur  speoiliu  lo^jtecs.  «□  qiinltlied. 

3.  If  tliure  is  no  dUL'li  Ipgatei^,  ar  uonu  nlio  will  awept,  tlwn  lo  x'ut 
.band,  or  wife,  or  to  one  or  more  ot  tlio  ueil  uf  kin.  ur  u>  wie  ui'  nuj 
the  heirs  or  deviaced,  so  (jUiUifieii. 

1.  [um'i/  1881.]  If  thui'B  isnoqnalified  persua,  entitled  nnOer  Unibt- 
Koiiig  sabdi visions,  who  will  iiucept,  tbtin  to  one  ur  more  uf  lliv  c 
wlio  uru  ao  (luullHed,  t-XL'ept  tliiit  in  the  uouatioa  uf  Kew  TuiIc  and  Kia? 
Ihe  public  udmiui^ti-utiir  !<lia11  havu  prefereiiuc,  after  the  aext  of  kin,  oiir 
creditura  aud  all  olber  pcrsuiia. 

S.  If  tliecG  is  no  iinalified  (.-reditor  who  will  accept,  then 
porsoD  deaignntfid  by  cho  ^uiitigdte' 

g  2644.  Hot  wliere  a  person  applies  foi'  ietlerx  uf  admin 
llie  wi11annexeil,aa  prescribed  in  ibe  Wl  sei'iion.  iukI  inii.iliv 
right  to  the  udiuiiliairatiou,  prior  to  that  uf  the  prjiiiiom  r,  i 

ing  HUCh  II  prior  rS^I,  U  tiled  with  Che  suri'ognte.  ami  ilic  .- ., 
IB  pi'uved  to  his  satisfiiutiuiL  The  peliliuii  must  pi  jij  ilui . 
hftvin)!  a  prior  i^ght,  who  have  not  iiiaounced,  bo  cited  to  flu 
nilminisiratioa  sbouid  nut  be  granted  to  the  pmlilonei-.  Tli 
therenpan  nre  the  wime,  us  upon  an  uppliuntlon  for  iiJiaiulatrutioa  a\ 
estate  uf  an  iatesiate. 

g  264S.  An  ewouior,  from  vhom  a  bond  ia  t^'iniied,  as  j 
thia  article,  or  on  adminiatrator  with  (he  will  unnexed,  iQqsl,  bi 
■ire  isHued  u>  hitn,  qualify  na  proseritied  \iy  Uw,  with  reapetif  Ut  u 
isliator  upon  the  estate  of  ■□  intestate ;  iind  tlie  provipiotia  of  anicl 
o(  tliia  title,  with  respeci  to  the  bouil  lo  be  ^iven  by  tiio  adrainittiatstrf 
luteatate,  apply  to  a  bund.given  pursuaut  to  thla  aevliiHi ;  et.cin 
fixing  the  peiiulty  thereof,  the  Burruj-iila  must  uke  into  vuiiBiiltru 
value  of  the  real  pivpercy,  or  i<f  the  proceeds  lliereol.  nliivti  iij<u  < 
the  biinda  of  the  oxeuutui'  or  adniiniatiitui',  by  virtue  uf  any  pi  ui  i< 
tnined  in  the  will. 


L 
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ARTICLE   SECOND. 
Revocation  op  Probate. 

3647.  Persons  fntereated  may   apply       $  2650.  Executor,  etc.,  to  snepond  pn)- 

to  revoke  proltate.  ceedings. 

8648.  When  application  raaBtl)e  made.  2051.  Hearing. 

2649.  Cituiiou  thereupon.  2i)o2.  Decree. 

2653.  Notice  of  decree  of  revocation. 

§  2647.  A  person  interested  in  the  estate  of  the  decedent  may,  within 
he  time  specified  in  the  next  section,  present  to  the  sui'ro«i;!ite\s  court,  in 
vhich  a  will  of  personal  property  was  proved,  a  written  petition,  duiy  veri- 
ied,  containing  allegations  against  ilie  validity  of  the  will,  or  the  com- 
petency of  the  proof  thereof;  and  praying  that  the  probate  thereof  may  be 
revokeii,  and  that  the  persons,  enumerated  in  the  next  section  but  one.  may 
be  cited  to  show  cause  why  it  should  not  be  revoked.  Upon  the  presenta- 
tion of  such  a  petition,  the  surrogate  must  issue  a  citation  accordingly. 

I  2648.  [amW  1881.]  A  petition  ?nu8t  bo  presented,  as  prescribed  in  the 
kst  section,  within  one  year  after  the  recording  of  the  decree  admitting  the 
will  to  probate;  except  that,  when  the  person  entitled  to  present  it  is  then 
under  a  disability  specified  in  section  three  hundred  and  ninety-six  of  this 
act,  the  time  of  such  disability  is  not  part  of  the  year  limited  in  this  section. 
Unless  such  person  shall  have  appeared  by  general  or  special  guardian  or 
otherwise  on  said  probate.  But  this  section  does  not  affect  an  application 
niade  pursuant  to  subdivision  sixth  of  section  two  thousand  four  hundred 
and  eighty-one  of  this  act.  ' 

§  2649.  A  petition,  presented  as  prescribed  in  the  last  two  sections, 
must  pray  that  the  citation  may  be  directed  to  the  executor,  or  adminis- 
trator with  the  will  annexed ;  to  all  the  devisees  and  legatees  named  in  the 
J'ill;  and  to  all  other  persons,  who  were  parties  to  the  special  proceeding 
in  which  probate  was  granted.  If  a  legatee  is  dead,  his  executor  or  admin- 
istrator must  be  cited,  if  one  has  been  appointed  ;  if  not,  such  persons  must 
^ cited  as  representing  him,  as  the  suirogate  designates  for  the  purpose. 

$  2660.  After  service  upon  him  of  a  citation,  issued  as  prescribed  in  the 
^t  three  sections,  the  executor,  or  administrator  with  the  will  aimexed, 
B»tt9t  suspend,  until  a  decree  is  made  upon  the  petition,  all  proceedings 
bating  to  the  estate ;  except  for  the  recoveiy  or  preservation  of  prop- 
erty, the  collection  and  payment  of  debts,  and  such  other  acts  as  he  is 
expressly  allowed  to  perform,  by  an  order  of  the  surrogate,  made  upon 
^tice  to  the  petitioner. 

§  2651.  Upon  the  return  of  the  citation,  the  surrogate  must  proceed  to 

»^ear  the  allegations  and  proofs  of  the  parties.     The  testimony,  taken  upon 

^le  application  for  probate,  of  a  witness  who  is  dead,  or  without  the  State, 

pi"  who,  since  his  testimony  was  taken,  has  become  a  lunatic,  or  otherwise 

'JkXHiipetent,  must  be  received  in  evidence. 

g  2652.  If  the  surrogate  decides  that  the  will  is  not  sufficiently  proved 
^  be  the  last  will  of  the  testator,  or  is,  for  any  reason,  invalid,  he  must 
hake  a  decree  revoking  the  probate  thereof ;  otherwise,  he  must  make  a 
lecree  confirming  the  probate. 

§  2663.  Where  the  decree  revokes  the  probate  of  a  will,  as  prescribed 
1  ihis  article,  the  surrogate  must  cause  notice  of  the  revocation  to  be  im- 
lediately  published,  for  three  successive  weeks,  in  a  newspaper  published 
i  hi0  county. 
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ARTICLE  THIRD. 

PUOBATK   OF   UkIRSHIP. 

i  2651.  H«'ir.  elcniay  apply  to  oatab-  decree  therenpon. 

IM:  hfi]>hip.  {  2657.  jyvcrtHi  to  be  recorded;  tfn 

2fi.V).  Citation;  ni)|K'arancc of pereouH  thereof. 

iiitercstcd.  S6S6.  Petition  to  vacate  or  modify  i 

2f>r.(;.  Wtmt  factb  to  be  aHcertahied ;  9659.  Id.;  when  p:ninted. 

§  2654.  Where  n  person,  sizi'd  in  fee  of  real  proi>erty  within  the Stiti^ 
dies  intestate,  or  without  havinj;  devised  his  i"cal  property  to  8|)efific  pff- 
pons,  his  heirs,  or  any  of  thcni,  may  present  to  the  surrogate's  court  whiA 
luis  acriuired  jurisdiction  of  the  estate,  or,  if  no  surrogate's  court  h* 
acquired  sucii  jurisdiction,  then  to  the  surrogate's  court  of  the  county  wbWB 
thi?  real  property,  or  any  part  thereof,  is  situated,  a  written  |)etition,  dalf 
veriliod  ;  describing  the  real  property ;  setting  forth  the  facts  upon  wl»i«^ 
the  jurisdictittn  of  the  court  depends  ;  and  the  interest  or  share  of  thepeU- 
tioni'r,  ami  of  each  other  heir  of  tlie  decedent,  in  the  real  property;  wid 
j)raying  for  a  decree  cstabl'*shing  the  right  of  inheritance  thereto,  nt»d  thl 
all  the  heirs  of  the  decedent  may  be  cited  to  attend  the  probate  of  .thrt 
right.  L'pon  the  presentation  of  such  a  i)etitiou,  the  surrogate  must  iM»« 
a  citation  accordingly. 

^2665.  The  citation  must  set  forth  the  name  of  the  decedent  and  of 
the  jx'tiLioner;  the  interest  or  share  which  the  petitioner  claims;  and  i 
brief  description  of  the  real  property.  Any  heir  of  the  decadent,  wholm 
not  bee'i  cited,  mny  nevertheless  appear  at  the  hearing;  and  thereby  make 
himself  a  i)arty  to  the  sjiecial  proceeding.  But  this  section  does  notaffed 
a  right  or  interest  of  such  a  person,  unless  he  becomes  a  party. 

^  2656.  Upon  t!ie  return  of  the  citation,  the  surrogate  must  hear  the 
allegations  an<l  proofs  of  the  ])arties.  If  it  appears  that  there  is  a  contest, 
respeiting  the  hoirsliii)  of  a  party,  or  respecting  the  share  to  which  n  jwrtT 
is  entitled,  as  an  licir  of  the  decedent,  the  surrogate  must  dismiss  the  pro- 
ceedings. If  there  is  no  such  contest,  he  must  inquire  into  the  facts  and 
circutnstances  ot  the  case.  The  ])etifioner  must  establish,  by  satisfactory 
evidence,  the  fact  of  the  decedent's  death  ;  the  place  of  Ids  residence  atth« 
time  of  his  d^ath  ;  his  intestacy,  either  generally,  or  as  to  the  real  property 
i.i  question  ;  the  number  of  heirs  entitled  to  inherit  the  property  in  q«e^ 
tion  ;  the  name,  age,  residence,  and  relationship  to  the  decedent,  of  eaoh; 
and  the  interest  or  share  of  each  in  the  property.  The  surrogate,  where 
those  facts  are  established,  njust  make  a  decree,  describing  the  pioperty, 
and  declaring  that  the  right  of  inheritance  thereto  has  been  established  to 
his  satisfaction,  in  accordance  with  the  facts,  which  must  be  recited  in  the 
decree. 

^  2657.  An  exemi)lified  copy  of  a  decree,  made  as  prescribed  in  the  bri 
flection,  and  of  the  proofs  taken  thereupon,  may  be  recordexl  in  the  ottieeof 
the  clerk,  or  of  the  register,  as  the  case  requires,  of  each  county  in  y^\w^ 
the  real  property  is  situated,  as  prescribed  by  law  for  record iiig  u  deeil, 
and,  from  the  time  when  the  exemplifications  are  so  recorded,  the  deiMve, 
or  the  record  thereof,  is  presumj^tive  evidence  of  the  facts  so  declared  to  bo 
established  thereby. 

t?  2658.  Any  person,  other  t'mm  a  party  to  a  special   proceed inL',  iiii*ti- 
tilted  ,';s  /Hcsciibed  in  this  avl\c\o,  ov  \W  W\\\ '.Vw^vjv?,  w  t\&*\^w^si  vi^  twch 
n  tmitv,  imiw  i\t  nnv  time,  wil\uu  tew  \ovvv*  wUoy  v\  »\v^v.'xvivi  ^^*u^\i\^'5\^^\^^i."^'*. 
iii^lit  ()i  iDlKnUiiuce  IS  niavle  lne\e\n,  pve^^ww  >.v.  v- 
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duly  verified,  showing  that  he  has  n  right,  title,  or  interest  in  the  real  prop- 
erty, or  a  part  thereof,  which  is  iniuiiously  affected  by  the  decree  ;  stating 
that  the  decree  is  erroneous  in  sonie  material  particular,  specified  therein  ; 
and  praying  that  the  decree  may  be  set  aside  or  modified  in  th.\t  particuhir, 
and  that  all  the  persons,  whose  heirship  was  established  by  the  decree,  may 
be  cited  to  show  cause,  why  the  prayer  of  the  petition  should  not  be  granted. 
If  an  heir  has  since  died,  or  has  conveyed  the  share  or  interest  so  estab- 
lished, by  a  deed  duly  recorded  in  the  conntv,  the  petition  must  state  that 
fact;  and  must  pray  that  the  persons,  who  have  succeeded  to  his  interest, 
may  be  also  cited.  Upon  the  presentation  of  such  a  petition,  the  surrogate 
roust  issue  a  citation  accordingly. 

§  2659.  Where  a  petition  is  presented  as  prescribed  in  the  last  section, 
and  it  appears,  upon  the  hearing,  that,  if  the  petitioner,  or  his  ancestor, 
testator,  or  grantor,  had  been  a  parry  to  the  special  proceeding,  the  decree 
or  a  part  thereof  could  not  have  been  legally  made,  as  prescribed  in  this, 
article,  the  surrogate  must  vacate  or  modify  the  decree  accordingly.  An 
exemplified  copy  of  the  decree  or  order,  so  vacating  or  modifying  the  orig- 
inal decree,  may  be  recorded  in  the  office  of  any  clerk  or  register,  where  a 
copy  of  the  original  decree  was  recorded. 

ARTICLE  FOURTH. 

Grant  of  Letters  of  Administration. 

i  2660.  Who  may  apply  for  letters.  lie  administrator  to  be  cited. 

2661.  What  to  be  t>hown  upon  appli-        %  2664.  Renunciation  ;  how  made. 

cation.  26(55,  Pirsons  not  cited  may  appear. 

2662.  Citation;  effect  of  renunciation.  26()6.  Hearing;  decree. 

2663.  When  attorney -general  and  pub-  2667.  Administrator's  bond. 

§  2660.  A  person  entitled,  absolutely  or  contingently,  to  administration 
upon  the  estate  of  an  intestate,  may  present  to  the  surrogate's  court,  hav- 
ing jurisdiction,  a  written  petition,  duly  verified,  praying  for  a  decree, 
awarding  letters  of  administration,  either  to  him  or  to  such  other  person  or 
persons,  having  a  prior  right,  as  may  be  entitled  thereto,  or  in  the  alterna- 
tive, as  the  petitioner  elects  ;  and,  if  necessary,  that  the  persons  required 
lo  be  cited,  as  prescribed  in  the  next  section  but  one,  may  be  cited  to  show 
cause,  why  such  a  decree  should  not  be  made.  The  petition  must  set  forth 
the  petitioner's  title  ;  the  facts  upon  which  the  juiisdiction  of  the  court  to 
gi'ant  letters  of  administration  upon  the  estate  depends  ;  and  the  names  of 
tl>e  husband  or  wife,  if  any,  and  of  the  next  of  kin  of  the  decedent,  as  far 
«8  they  are  known  to  the  petitioner,  or  can  be  ascertained  by  him  with  due 
diligence. 

§  2661.  A  citation  shall  not  be  issued,  and  a  decree  shall  not  be  made 
^liere  a  citation  is  not  necessiwy,  until  the  petitioner  presumptively  proves, 
^y  affidavit  or  otherwise,  to  the  satisfaction  of  the  surrogate,  the  existence 
Jf  all  the  jurisdictional  facts,  and,  particularly,  that  the  decedent  left  no 
vili.  For  the  purpose  of  the  inquiry  touching  any  of  these  matters,  the 
urrogate  may  issue  a  subpoena,  requiring  any  person  to  attend  and 
*e  examined  as  a  witness. 

§  2662.  Every  person,  being  a  resident  of  the  State,  who  has  a  right  to 
(Jrainistrat'on,  prior  or  equal  to  that  of  the  petitioner,  and  who  has  not 
»DOunced,  must  be  cited  upon  a  petition  for  letters  of  administration.  The 
irrogate  may,  in  his  discretion,  issue  a  citation  to  non-residents,  or  those 
ho  have  renounced,  or  to  any  or  all  other  persons  interested  in  the  estate, 
bom  he  thinks  pi-oper  to  cite.     Where  it  is  not  ueceasvvvN  Vi  t\V^«N5 


Bon,  u  decree,  pvtmting  to  tlie  petitioner  leltei'i,  niay  Iw  mnile  ii^iou  pic6eul>- 

§2663.  Wliero  tlie  Buri'Dj^nle  is  uiiublc  to  s^-ertnin,  lu  tlJB  saliafautio^ 
wlitttliei'  itie  dsL-eileut  leli,  sui-vi\i>ig  biin,  nM  peTfon  uiiifileJ  lu  aiiuiwcdw. 
liid  udiaur,  II  diriiion  must  bu  i^ued,  ilii'ei:ifd  gctiernlly  tt>  hH  crcUium  (iI, 
Biiii  per.-mns  iuteietted  111,  tha  estuti!,  iiud  uIbu  tu  LhB  iittoniey-geueMl,i»4 
tliu  |>iil)ll>.'  Hiliiiiiiistnitui'  at  the  jiropei'  i'ouul]',  mqiiiriiig  Il>«in  tu  abow  laiiii^ 
wlij  udtiiiaUtrnlioa  alluuld  not  be  {[rHlili^d  to  tbe  p«tiuuiier. 

g  2664.  Any  person  vho  hu  it  right  la  niJiniiiiHlnition,  prior  nr  equal  to 
Uiiit  at  tlie  pGiitioner,  niiiy  i'uiiiiuiii:«  bin  Tigbt  by  a  written  inntniuinil, 
aultiiowled);Bil  ur  prureil.  mid  i.'ei'tilied,  in  bite  inuaner  Ha  n  dneil  lu  In 
revurdeil  ill  ibu  euiinly,  ni' other <* it'll  lliuvbd  to  llit)  Niti^fHotluu  v(  tbe  tuna- 
guie ;  whiuli  must  be  tili'd  in  the  suj'itigiite'd  offi^. 
■  g  2666.  Wbere  n  eitalinn  h  )»<uecl,  nny  creillipr  ot  the  dcuedent.  nniiiT 
per!<un  interfated  in  the  peiijuiial  uslnle,  ullhoii;;))  nut  d(«i],  liiiiy  appeal  Mil 
mute  liiraBsir  a  jitiity  lo  the  sjieuiiil  prois*iKlig,  in  Irkc  niauiirr  nhii  nill 
liliu  clfeL't.  H3  a  devisee  or  legatee,  whu  ia  uut  uited  uputi  an  iippliuititn  br 

g  2666.  Upon  (he  return  of  it  dtation,  iesii»)  as  pret^iibed  in  Kit 
■rtiule,  llie  snringate  must  make  sacb  ii  deuiee  in  tbe  pretni^H,  na  jiiaitn 
requiren.  Tli«  deui'M  nuiy  award  udmininvution  ta  any  purty  to  tlie  «pwi«l 
pnweeiliiig,  *ho  ap|)e>ii''i  lu  b«  oiitiiled  iheretu.  Tbo  surrogate  nuiy,  in  k* 
disuretiim,  award  adminiiitnition  witliuuE  u  p«i'aoiul  eiiuuiiuiljoii  ot  lliA  pw- 
eoD  10  wliom  it  is  Bwaiiled 

^2667.  [aiii'iliSSl  41883.]  A  person  iippointedaiiiidmimatTnloriniBli 
tx'fure  totters  are  issued  to  him.  be»idee  tiling  biii  uffieul  onili,  exevnlc  is 
ibe  poopla  of  tliq  atule,  and  file  with  the  surrojtato,  the  juinl  ;iiid  w™nl 
bond  uf  liimKlf  and  tnu  ur  iiinre  Hurelic9,  in  a  penalty  Qxcd  liv    'i-  •    - 
KUle,  not  li«i  tbiLu  twi«t  tba  v;ilnis  of  the  peraooul   prapeil.i     >: 
deiiedent  died  possessed,  iiud  ol'  tiie  piubublo  aniouut  tu  Ix    :■ 
reason  of  iiriy  right  of  nulioii  urnnled    to  an  om-utor  or  iioin 
apauial  pmviiiian  of  Ijiiv.     I'lu'  -uni  i»  be  liiied  u*  tbe  uiiKHint  I'l 


tbcauri'ognleinsy   in   his  dis 

etioo  nu 

epl  modified  aeunritv  .m  :  >-    ' 

tuTii  limited  to  tlie  proseuuiioi 

of  fltieli 

notion,  but  ivstrnioioi!  iIif  ixnH"!    1 

or  administrator  fraio  a  ooinp 

ronJse  o 

any  judgment  recovered  therein,  until  tlie  fnrtlwr  order  of  thu  sinus"""'    1 

ndditiocal  further  natiifuutor} 

In  cases  «hcpe  nil  the-ucsi  ollni 

'        tu  tliif  intestiito  L'onaent  tber 

lo,  the*  r 

eiiiiltv  of  the  bond  rciiiiiicd  lo  In 

Slveii  sh.ill  not  exceed  twrc?  i 

.11    tlicd.iims  ot  criKhior*  iie«Ml 

the  eatate  pruaented  lo  llic  ^■ 

iiiiMiiimt  lo  .,  oolive  lo  be  pnldilM 

MiL-e  u  week  for  foor  wef'kH 

■iMiii-i;  iiiidin  l«-ono«-?p,ip«r8t«»' 

1       tUhed  ni  tbe  tity  of  Nev,  Y, 

ueii  week    lor    funr  >vs,.kfl  In  I" 

.uiity  »l 

ciK  ilie  )iil«stuto  iiiiiiiilly  ivslduiLii^ 

Wj^lUv  uuDDcy  where  he  diod, 

rBoil.\ii%« 

(I  TOWo\wn\  %a  upply  for'  letitn  m*' 
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bi8  provision,  and  notifying  creditors  to  present  their  claims  to  the  surro- 
gate on  or  before  a  duy  to  be  fixed  in  such  notice,  wiiich  shall  be  at  least 
.birtjdajs  after  the  first  publication  thereof;  but  no  bond  so  given  shall 
)e  for  a  less  sum  than  five  thous^and  dollars ;  and  such  bond  may  be 
increased  by  order  of  the  surrogate  for  cause  sh<wvn.  Pending  such  appli- 
cation, no  temporary  administrator  shall  be  appointed  except  on  petition  of 
}uch  next  of  kin. 

ARTICLE  FIFTH. 

Temporart  Administration. 

1 8668.  Temporary      administration  ;  $  2677.  Temporary  ndminietrator  of  ah- 

when  allowed.  scntce  may  provide  forfamily. 

2889.  Temporary  admiui&trator  ;  how  2678.  Dopof«it  of  money  by  temporary 

appointed.  administrator. 

8670.  [d.;  upon   estate  of  absentee,  2679.  Proceedings  where  he  neglects 

etc.  to  aepoi«it. 

8671.  Id.;  to  qualify.  2680.  Money  deposited  ;    how   with- 
86JS.  (Jenerni  powers,  etc.,  of  tempo-  drawn. 

rary  administrator.  2681.  Notices  required  by  this  article ; 

8673.  Id.;  as  to  requiring  creditors  to  how  ^iveu. 

prci^euc  claims.  2682.  Wheu  tmi(i  to  run  for  or  against 

8674.  Id.;  as  to  paying  debtH.  tho  estate. 

8675.  Id.;  astoreal  proiHjrty. .  268S.  Application  of  this  chapter  to 
8b76.  Special  powers    of    lemporary  collectors,  etc.,  heretotore  ap- 

adiuinistrator  of  absentee.  pointeU. 

§  2668.  Upon  the  application  of  a  creditor,  or  a  person  interested  in  thi 
estate,  the  surrogate  may,  in  his  discretion,  issue  to  one  or  more  persons, 
^mpetent  and  qualified  to  serve  as  executors,  letters  of  temporary  admin* 
Mtration,  in  either  of  the  following  cases  : 

1.  Where  delay  necessarily  occurs  in  the  granting  of  letters  testamentary 
or  letters  of  administration,  in  consequence  of  u  contest  arising  upon  an 
application  therefor,  or  for  probate  of  a  will ;  or  in  consequence  of  the 
absence  from  the  State  of  an  exec^utor  named  in  the  will ;  or  for  any  other 
cause. 

2.  Where  a  person,  of  whose  estate  the  surrogate  would  have  jurisdic- 
tion, if  he  was  shown  to  be  dead,  disappears  or  is  missing,  so  that,  after 
dili^nt  search,  his  abode  cannot  be  ascertained,  and  under  circumstances 
vhicb  afford  reasonable  ground  to  believe  either  that  he  is  dead,  or  that  he 
has  become  a  lunatic,  or  that  he  has  been  secreted,  confined,  or  otherwise 
'inlawfuUy  made  away  with  ;  and  the  appointment  of  a  temporary  adminis- 
trator is  necessary  for  the  protection  of  his  property,  and  the  rights  of 
Cfeditors,  or  of  those  who  will  be  interested  in  the  estate,  if  it  is  found  that 
^  is  dead. 

§2669.  [amW  1881.]  An  appointment  of  a  temporary  administrator, 
m  a  case  specified  in  subdivision  first  of  the  last  section,  must  be  made  by 
*o  order.  At  least  ten  days*  notice  of  the  application  for  sucii  an  order 
"Ust  be  given  to  each  party  to  the  special  proceeding,  who  has  appeared, 
^less  the  surrogate  is  satisfied,  by  proof,  that  the  safety  of  tiie  estate 
"^Qires  the  notice  to  be  shortened,  in  which  case  he  may  shorten  the  time 
'^  service  to  not  less  than  two  days. 

§2670.  Application  for  such  an  appointment,  in  a  case  specified  in  sub- 
'visiou  second  of  the  last  section  but  one,  must  be  made  by  petition,  in 
ke  manner  as  where  an  application  is  made  for  administration,  in  a  case 
intestacy;  and  the  proceedings  arc  the  same  as  prescribed  in  article 
'Orth  of  this  title,  relating  to  such  last  mentioned  application.  ^viviVv  ?CGk 
kpUcation  for  the  appointment  of  a  temporary  vidmm\«>U«L\Ayc  vsl^^  v^sa  \a 
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made,  with  like  effect,  and  in  like  innnuer,  us  if  it  was  made  by  aenW 
by  tilt'  cituiity  treat^ui-er  of  the  c«>uiity  where  the  penoii,  whoMesUteiii 
(|iu'suon,  laHi  resided;  or,  if  he  wart  not  a  resilient  of  the  State,  oli 
L'lxnay  wiivrc  uuy  oi'  hid  prui)ei'ty,  i-eal  or  personal,  is  Bituated. 

§  2671.  A  temporary  administrator  must  qualify,  as  pre^ribed  in  uA 
fouiih  of  this  title,  with  respect  to  an  administrator  in  chief. 

^2672.  ['///< W  1881.]  A  temporary  administrator,  appointed  asp 
Kcriltcd  111  this  article,  has  authorhy  to  take  into  his  possession  pcrM 
property  ;  to  secure  and  preserve  it ;  and  to  collect  choses  in  action;  t 
fur  cither  of  tliesc  pur|)ose<,  he  may  maintain  any  action  or  special  ] 
ceeding.  An  action  may  be  mainUiiiied  against  him,  by  leave  of  thai 
ro<^:iie,  upon  a  debt  of  the  decedent,  or  of  the  absentee  whom  he  repreae 
ill  iilce  m.iinicr  and  with  like  effect  as  if  he  was  an  admiuistratur  in ct 
'i'iie  surrogate  may,  by  an  order  made  upon  at  ieuBt  ten  days'  uotice  b 
the  parties  who  have  appeared  in  the  special  proceeding,  authorize  the  i 
]>()i'ary  udniiiiistraior  to  sell,  after  appraisal,  such  personal  property,  8| 
lying  it,  of  tlie  decedeut,  or  of  the  absentee  whom  he  rcpresentd, 
appears  to  bo  necessaiy  to  sell,  for  the  benefit  of  the  estate ;  orjfitapj 
that  the  safety  of  the  estate  requn*es  the  notice  to  be  shortened,  the  s 
gate  may  tijiortcn  the  notice  to  not  less  that  two  days.  The  surn^te 
also,  by  t)rder,  authorize  him  to  pay  funeral  expenses,  or  any  expend 
the  administration  of  his  trust,  or  stenographer's  or  referee's  fees  on 
test  of  a  will  or  administration ;  and  he  may  also  direct  the  paymeal 
leg-aey  or  otiier  pecuniary  provision  under  a  will  or  a  distributive  share  m 
pro;)orti()n:itc  part  thereof,  according  to  section  two  thousand  seven 
dred  and  nineteen  of  this  act  as  though  he  were  an  executor  or  adt 
trator. 

^  2673.  After  six  months  have  elapsed,  since  letters  were  issuei 
tcinpor.jrv  adniiiiisirator,  appointed  upon  the  estate,  of  either  a  deced« 
an  absentee,  lie  has  the  same  power,  as  an  administrator  in  chief,  tc 
lisli  a  notice  lequiring  creditors  of  the  decedent  or  absentee,  to  exhihil 
dcMnaiids  to  him.  The  publication  thereof  !:as  the  same  eflFect,  with  n 
to  the  temporary  administrator,  and  also  an  executor  or  adininistratur 
sc(|ucntly  appointed  upon  the  same  estate,  as  if  the  temporary  adniinis 
was  the  executor  or  an  administrator  in  chief,  and  the  person  to  who 
subsequent  huters  arc  issued  was  his  successor. 

j^  2674.  After  a  year  has  elapsed,  since  letters  were  issued  to .' 
porary  administrator,  appointed  •i[)on  the  estate,  of  either  a  decedeut 
iihso.  tee,  the  sunogate  may,  upon  the  application  of  the  temporary  a 
istrator,  and  iq)on  proof,  to  his  satisfaction,  that  the  assets  excce 
debts,  make  an  order,  permitting  the  applicant  to  pay  the  whole  or  an 
of  a  debt,  due  to  a  creditor  of  :i  decedent  or  absentee;  or,  upon  the  jh 
of  such  a  creditor,  he  may  issue  a  citation  to  the  temporary  adminisi 
re(iuiiing  him  to  show  cause  why  he  should  not  pay  the  petitioner's 
When  such  a  petition  is  j)resented,  the  proceedings  are,  in  all  respect 
same  as  where  a  creditor  jn-esents  a  jietition,  praying  for  a  decree  dir 
an  executor  or  administrator  to  pay  his  debt,  as  prescribed  in  artich 
of  title  fourth  of  this  chapter. 

g  2675.  Where  a  temporary  administrator  is  appointed,  in  conseq 

o/'/i  ro/i rest  respect ini;  a  av\\\  ot  vowX  pvo\w,Y\\ ,  vW  ^^wVx  v\v\^v>\\\\:\\\ 

nmv  ronfcr  iipim  liini  .nUhor'ilv  lo  \Ake,  vo>,^v-><\v>\\  vi^  \Miia\  \^\v^^%\\N 

vents   and  profits   thereof.     The  buvvo-  ^-^^  ^^  ^^^^^^ 
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fe  iinthoritT  to  lense  any  or  nil  of  tfie  i-enl  property,  for  a  term  not  rxcred- 
one  year;  or  to  do  any  other  wet  with  rosiuH't  thorpto,  except  to  sell  it, 
icli  18,  in  the  surrey te's  opinion,  necessary  for  the  execution  of  the  will, 
Lhe  preserFation  or  benetit  of  the  real  property.  For  cither  of  these 
•poses,  he  may  maintain  or  defend  any  notion  or  siMicial  proceeding. 

^  2676.  A  temporary  administrator,  appointed  upon  the  estate  of  an 
eiitee,  has  all  the  powers  and  authority  enunieiated  in  the  last  section, 
h  respect  to  the  real  property  of  the  absentee.  His  acts,  done  in  pur- 
nce  of  that  authority,  bind  the  absentee,  if  he  is  living,  or  his  heir  or 
*i8ce,  if  he  is  dead,  in  the  same  manner  as  the  acts  of  an  executor  or 
Dinistrator  bind  his  succe^'sor. 

J  2677.  Upon  proof,  satisfactory  to  the  surrogate,  that  the  wife  or  any 
imt  child  of  an  absentee,  upon  whose  estate  a  temporary  administrator 
i  been  appointed,  is  in  such  circumstances,  as  to  require  piovision  to  be 
(Ic  out  of  the  estate  for  his  or  her  maintenance,  clothing,  or  education, 
surrogate  may  make  an  order,  directing  the  temporary  administrator  to 
ke  such  provision  therefor,  as  the  surrogate  deems  proper,  out  of  any 
sona!  property  in  his  hands,  not  needed  for  the  payment  of  debts. 

$2678.  [amd  1883.]  A  temporary  administrator,  appointed  as  prc- 
ibed  in  thi.^  article,  must,  within  ten  days  alter  any  money  belonging  to 
estate  comes  into  his  hands,  deposit  it  as  prescribed  in  this  section, 
lere  he  was  appointed  by  the  surrogate's  court  of  any  county  except  Sew 
rk,  it  must  be  deposited  with  a  person,  with  a  bunk,  or  in  a  domestic 
orporated  trust  company,  designated  by  the  surro«;ate ;  but  a  natural 
son  so  designated  as  depositary  must  first  file  in  the  surrogate's  office  a 
id  to  the  surrogate  in  a  penalty  fixed  by  him,  executed  by  the  depo^itary 
1  two  sureties,  and  conditioned  to  render  a  faithful  account  and  pay  over 
money  received  by  him  upon  the  direction  of  any  court  of  competent 
isdiction.  Where  the  tern jK>rary  administrator  was  appointed  by  the  sur- 
;5ite  of  the  county  of  New  York,  the  money  must  be  deposited  in  a 
nestic  incorporated  trust  company,  having  its  principal  office  or  place 
business  in  the  c.ty  of  New  York,  and  either  specially  approved  by  the 
rogate  or  designated  in  the  general  rules  of  practice  as  a  depositary  of 
ids  paid  into  court. 

^2679.  If  a  temporary  administrator  neglects  to  ma'^e  a  deposit,  as 
scribed  in  the  last  section,  within  the  time  therein  limited,  the  surrogate 
8t,  upon  the  application  of  a  c  red i tor  or  per-on  interested  in  the  estate, 
oiapanied  with  satisfactory  proof  of  the  neg'ect,  make  an  order,  dircct- 
him  to  do  so  forthwith,  or  to  show  cause  why  a  warrant  of  attachment 
uld  not  issue  against  him.  In  the  county  of  New  York,  the  order  must 
made  returnable  three  days  after  issuing  it;  audit  must  be  served  upon 
temporary  administrator,  at  least  two  days  before  the  retu  -n  day  tliere- 
either  personally  or  by  leaving  a  copy  thereof  wi;hin  the  State,  at  his 
jlling  place,  or  his  office  for  the  regular  transaction  of  business  in  per- 
;  or,  if  it  cannot  be  served  in  either  of  those  methods,  by  serving  it  in 
h  other  manner,  as  the  surrogate  directs.  In  any  other  county,  it  must 
nade  returnable  within  a  reasonable  time,  not  exceediu'jj  fifteen  diivs 
T  issuing  it ;  and  it  must  be  served,  in  like  manner,  at  least  ten  days 
^re  the  return  day  thereof. 

2680.  Money  deposited  by  r  temporary  adimmsUAVoT,  tv,?>  \)\:fe^viv\\\^vi\\s. 
artk-le.  cannot  be  withdrawn,  except  upon  the  ovcVn-  oV  \\\o  ^\\y\c>'j;v\v^>" 
ied  copy  of  which  miiat  bo  presented  to  the  dcpor^WAvy .    't=.v\v:\\  vvw  Q>\A'i^ 
^made  upon  two  days'  notice  of  the  application  lUeYelox.,  ^vsew\.o  v 
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the  parties  to  the  flp(H*ial  proceeJinc^^  in  which  the  teraporanr  RdininiiMHr, 
veRA  nppoiiiUMJ,  who  appeai'cd  therein  ;  but  not  otherwise. 

^  2681.  A  notii.'e  required  to  be  given,  as  prescribed  in  thta  nrtii-k,tBl! 
party  other  than  the  temporary  administrator,  must  be  served  upuntk' 
attorney  of  the  party  to  whom  notice  is  to  be  given  ;  or,  if  he  hasMtj 
appeared  by  an  attorney,  upon  the  party,  in  like  manner  us  a  noticniDtjbi 
f:orve<l  iipcm  an  attorney  in  a  civil  action,  broueht  in  the  supreme  vtmL 
But  where  tlie  attorney  or  party  to  l>e  served  does  not  reside  in  theion^ 
gate^s  county ;  or  where  the  attorney  for  a  party  has  died,  and  no  otiiff 
a|»pear»ni'e  for  that  party  has  i)een  tiled  in  the  surrogiite's  office;  tbennv^ 
gate  may,  by  orcier,  dispense  with  notice  to  that  party  ;  or  may  reqoi 
notice  to  l)e  given  to  him,  in  any  manner  which  he  thinks  proper. 

^  2682.  HcclioM  two  thousand  five  hundred  and  ninetv-thrce  of  this  aft 
dtM's  not  affect  any  proceeding  in  favor  of  or  a«i:ainst  an  executor,  or  ai 
adn)inlstrator  in  chief,  where  ft  temporary  administnitor  of  the  same  esti« 
has  been  appointed,  except  as  otherwise  prescribed  in  section  twotbooaui 
six  hundred  and  sevcntv-threc  and  section  two  thousand  six  hundred  ill 
Fcventy-rour  of  this  act. 

§  2683.  Each  provision  of  this  chapter,  imposing  a  duty  or  liability  np* 
a  temporary  adininistrator,  appointed  upon  the  estate  of  a  det^edent,  or  hii 
sureties  ;  or  conferrin*];  upon  the  surrogate  power  or  authority  with  respect 
to  such  a  temporary  administratoi-,  or  his  sureties  ;  applies  to  a  collector  of 
speiial  administrator,  appointed  before  this  chapter  takes  effect,  and  Mi 
siirptios  ;  except  so  far  as  it  is  repui^nrnt  to  the  provisions  of  law  in  for«f 
when  the  collector  or  special  administrator  was  appointed,  or  to  the  Ictteil 
ifsiied  to  him. 

ARTICLE  SIXTH. 

Rkvocation  of  Letters  Testamentary  and  Letters  of  Administration. 

§  :^()81.  Rr vocation     of     letters,     upon  §  8l>89.  Applicntion    by   executor,  etc., 

proof  of  will,  or  revocation  of  for  revocution  of  iett^w. 

prol)ate,  etc.  2000.  Proceedings  tliereniwn. 

2G85.  llevot.atioii  of  lettere    for   di*-  2()91.  In   what    cuseg  letters  laay  b* 

qiinlitk'iition.  niiscondnct.  etc.  revokofl  withonr  a  oitrttion. 

2()8G.  PeiitTon;  citation  tliercupon.  •    2692.  Remnining  executors  amy  act, 

2(^87.  Ilenrinjij;  decree.  where  lettt-rs  of  one  n»voked. 

20^.  Deere 'not  to  affect  testamentary  2C93.  In  other  cjihcs,  j<ui-cei«*«or  to  I* 

trnsifl.  appointed. 

§  2684.  Where,  after  letters  of  administration,  on  the  ground  of  intestacy, 
have  been  granted,  a  will  is  jidinittcd  to  probate,  and  lettei*s  are  issued 
theroiif)on  ;  or  where,  after  letters  have  been  issued  u|K)n  u  will,  the  probate 
th(M"e()f  is  revoked,  or  a  sul.)SO(|iiont  will  is  admitted  to  probate,  and  letters 
are  issued  thereupon  ;  the  decree,  granting  or  revoking  probate,  must  revoke 
tiie  foirner  letters. 

g  2635.  In  either  of  the  following  ojisos,  a  creditor,  or  person  interested 
in  the  estate  of  a  decedent,  may  i)rcsent,  to  the  surrogate's  court,  from 
which  letters  were  issued  to  an  executor  or  administrator,  a  written  petition, 
duly  verified,  praying;  for  a  decree  revoking  those  letters ;  and  that  the 
executor  or  adininistrator  may  be  cited  to  show  cause,  why  a  decree  should 
not  l)(?  made  accordingly  : 

1.  Where  th<?  executor  or  adinini>ti'ator  was.  when  letters  were  issuetl  to 
him,  or  bus  s/iice  hecotne,  iucon\\H':\eu\,ov  vY\M\\vA\\V\«ivV \^^  \\v«  vv^ \\v:\  Vl;^ *ttch ; 
niid  tUo  <:vimuds  of  the  obiecliou  d\d  wa  v^\a,  v.t  v\xc»  QXi\^^>Xv.vv  >«^^  x**. 
tnkcn  hvthe  petit-  -  oevaou  NsXxom  Vvv^  vt)p^^^^w^.*>>^V^vxv\v^\x^Tv>« 

of  the  iipplication 
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Where,  by  renson  of  his  having  wasted  or  improp4)r1j  applied  the 
ey  or  other  assets  in  his  hands,  or  invested  money  in  sei-uritips  iinau- 
ized  by  law,  or  otlierwisc  improvidently  mniiagedor  injured  the  property 
uitted  to  his  charge  ;  or  by  renson  of  other  misconduct  in  the  execution 
lis  office,  or  dishonesty,  drunkenness,  improvidence,  or  want  of  under- 
ling ;  lie  is  unfit  for  the  due  execution  of  his  office. 

Where  he  has  wilfully  refu^(e<i,  or,  without  good  cause,  neglected,  to 

any  lawful  direction  of  the  surrogate,  contained  in  a  decree  or  order ; 
ly  provision  of  law,  relating  to  the  d  schargc  of  his  duty. 

Where  the  grant  of  his  letter  was  obtained  by  a  false  suggestion  of  a 
jrial  fact. 

In  the  case  of  an  executor,  where  his  circumstances  are  such,  that 

do  not  afford  adequate  security  to  the  creditors  or  persons  interested, 
he  due  administration  of  the  estate. 

In  the  case  of  an  executor,  where  he  has  removed  or  is  about  to  remove 
I  the  State,  and  the  case  is  not  one,  where  u  non-resident  executor  would 
Qtitled  to  letters  withoui  giving  a  bond. 

In  the  case  of  an  executor,  wheie,  by  the  terms  of  the  will,  his  office 
to  cease  upon  a  contingency,  which  has  happened. 

In  the  case  of  a  temporary  administrator,  appointed  upon  the-estateof 
bsentee,  where  it  is  shown  that  the  absentee  has  returned  ;  or  that  he 
ring,  and  capable  of  returning  and  resuming  the  management  of  his 
rs  ;  or  that  an  executor,  or  an  administrator  in  chief,  has  been  appointed 
1  his  estate  ;  or  that  a  committee  of  his  property  has  been  appointed  by 
mpetent  court  of  the  State. 

2686.  A  petition,  presented  as  prescribed  in  the  last  section,  must  set 
h  the  facts  and  circumstances,  showing  that  the  case  is  one  of  tha««e 
ein  specified.  Upon  proof,  by  affidavit  or  oral  testimony,  satisfactory 
ae  surrogate,  of  the  truth  of  the  allegations  contained  in  the  petition,  a 
tion  must  be  issued  according  to  the  prayer  thereof;  except  that,  where 
case  is  within  subdivision  fifth  of  the  last  section,  and  the  executor  has 
n  a  boiui,  as  prescribed  in  article  first  of  this  title,  the  suirogatc  may, 
is  discretion,  entertjiin  or  decline  to  entertain  the  application. 

2687.  Upon  the  return  of  a  citation,  issued  as  prescribed  in  the  last 
ion,  if  the  objections,  or  any  of  them,  are  established  lo  the  surrogate's 
j'faction,  he  musi  make  a  deci-ee,  revoking  the  letters  issued  to  the 
ion  coniplained  of.  But  the  surrogate  may,  in  his  discretion,  dismiss 
proceedings,  upon  such  terms,  as  to  costs,  as  Justice  I'cquires,  and  may 
w  the  letters  to  remain  unrevoked,  in  cither  of  the  following  cases : 

Where  the  case  is  within  subdivision  third  of  the  last  section  but  one, 
he  direction  of  the  surrogate  or  the  provision  of  law  is  obeyed,  and 
able  amends  made  to  each  person  injured  by  the  neglect  or  refusal  to 

Mt. 

Where  the  case  is  within  subdivision  fourth  of  that  section,  if  the 
on  cited  is  entitled  to  letters,  notwithstanding  the  false  suggestion. 

Where  the  case  is  within  subdivision  fifth  of  that  section,  if  the  exe- 
r  gives,  within  a  reasonable  time,  not  exceeding  five  days,  a  bond,  as 
cribed  in  article  first  of  this  title. 

2688.  Where  an  executor  or  administrator  is  also  a  te8,tAvcv^\s\5xt^ 
tee,  a  decree  revoking  his  iefters  does  not  affect  \i\s  po^ct  o\  vvwnJsvcnwv^ 
isiatnenturr  trustee,  except  in  the  case  apeciaWy  ptesevWi^^  ^^"c  \N\^\.\»^v^- 
j'n  title  sixth  of  this  chsipter. 

5S9.  An  ejcecutor  or  adjjiiiiistrator   n\ay,  at  any  Wme,  ^xe^wX.  \.c»  "C 


^^fe 


sarrn^te'i  oeurt  a  trritten  petttjon.  dul;  TeriGed,  prnfiug  '''"'  ^"^  nrcotinl 
niiis  be  ,1lirtk'iiill)'  aellled  :  tliiit  ii  dei-ree  maji  ihprcuiiun  lir  iiiaiiu,  rtvuliius 
his'  leitsrs,  Riid  diBcliHi^iiig  liim  ■L'oordiiigl; ;  snd  thut  the  saiiiD  pccnini 
innj  be  cilml  u>  ahon  uuuae,  wby  Buub  ii  ileo'ae  aliould  not  Iw  made,  •!» 
must  be  (.-ited  upon  a  petition  fur  n  jndluiiii  aetileiueul  of  hia  nvuunnl,  U 
preaiTibed  In  ui'lidc  uuotid  of  litle  loiii'lbof  tliis  ubapter.  The  pelilwD 
tnUBt  sec  forth  the  fscM  upuii  wbidi  tbo  iippHiDiiioii  is  ruiinilMl ;  '«i  i> 
luiiat,  ID  all  other  respevta,  uonform  to  a  potiiion  praying  f or  n  judivlnl  sH- 
llenii.']it  or  tbo  uu-Vunt  <>r  an  exeoutor  ur  HdmimEtnilor.  Tbe  sunvgate  MJ. 
In  hia  drsuretiou,  outertam  or  deuliue  to  entertaiu  the  application. 

^2690.  IF  the  HUrnigiUo  entei'Cuiiju  uii   appliviitioii,  iu:ido  us  priscrlM 


|>ose  of  bolli;;  dlHi;luit'gc<).  (J|k)ii  hi)  lull; 
iDiioy  which  ia  fiiiind  lo  be  due  fmiii  ]m 
all  biaiks,  pap[!:B,  nnil  olhcr  pr«[i«t)'«f 
J  the  Buri'Ugatii'B  foui't.  or  in  sur^li  >  ii»f 
II.'  iiiiiy  l>p  made,  revokiagtbe  petilloMrt 


»,  the 


rrogute  uiuet  nullia 
adminii'lnitian,  uaud 


^^.bioiigl 


ll.'^l' '  I     .1  I  111'  rrri>iii>r>,  nllhuiil  eliuvriiig  n  eil!>- 

fiirii'.     ■'■■■-■    ■ .   .ii-;    ill'    -inNi-iiit-    hiis    uol   auffiuiedt  Wli**!  » 

2.  Where  ii  L'itadun,  issued  lo  anidi  ii  peraon,  Ii>  a  cnae  preai:iibod  b;  l>*i 
uaoiiut  be  psi'soaallv  served  upon  hiaj,  b;  reusou  of  liia  liuviog  abau^  ' 
or  uojLt'eubd  hiuiKtr. 

B.   Wliera.  by  reaiaa  of  bis  default  in  returning  an   inventoT?,  <i 
peraoa  haa  remiiilvcd,  for  thlily  duy»,  muimitled  lo  juil,  under  llic  »iinfr, 
gale's  order,  grutiled  iu  prncaedTngs  Uikea  aa  preauiibed  in  aei-tioc 
tbuusaijd  wireu  hundred  and  Iiri«eii  of  tliia  at't. 

i.  In  the  uose  of  u  letuporKi^  adniiiiiiitnilur,  where  nn  order  ba> 
mode  mid  Herred,  a»  prpsoribcd  In  cwjlion  (wi>  tbuusuiui  alx  hundreil  't^ 
aeveiity-nine  of  lliia  ucit,  dirui^liug  hini  tu  deposit  money,  or  allow  I'nnn'  lU 
a  wnrnint  of  Httai'hmenl  ahould  nut  ii>Bne  ngainal  him  i  and  u  wiimultr 
utlui-hiuenl,  isaued  tbei'eupoii,  liua  been  nluitltid  not  served  Minin  him 

g  2C92.  Where  .me  of  two  or  more  eieciif irs  i>i-  ih.Iii.iiil-i>   r. ■■  ■  " 
becomes  a  lunatic,  or  ia  uonvicted  of  an  infainoup  ritr,  n.  r,  ..i  '.. 

wise  incapable  of  diF[;hHrfing  the   (runt  repored    ii^  I ,   i 

are  reroked  wilb  respetl  tu  one  of  Iheni.  a  (ueci'.-^.i    \f  i  ..i    , 
loiters  are  revoked,  slrnli   not  be  appointed,  eiti'i"  n  Inn   -n,  I,         i 
meiii.  if  liei'essary,  in  order  to  comply  with  tins  i-xpreFii  Icniis  o!  ii  uill:  '>'' 
[lie  olher!>  miiy  pi'oi'eed  iind  complete  tlie  itdmliii.^trutiou  of  ihi'  i.«IhI«,  P"* 
Buanl  lo    llie   lettera,  and  may  oontinue   any  actiuii  or  special  ptvcodilil 
bioiiglit  by  or  ngsinet  all. 

2693.  Where  all  iVie  eiei'v»<irs  or  all  the  admin iatrators,  W  "b* 
lt«ve  baen  iiwued,  die,  qv  Vie»inia  HUM^tuXB.  «&  (irea»il>«d  bt  ■!• 
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or  the  letters  are  revoked  as  to  all  of  them ;  the  surrogate  must 
)  of  udministmtioQ  to  one  or  more  persons  us  their  successors, 
tier  as  if  the  former  letters  had  uot  been  issued  ;  and  tiie  pro- 
procure  the  gram  of  such  letters,  are  the  same,  as  iu  a  case  of 

ARTICLE  SEVENTH. 
Foreign  Wills  ;  Ancillary  Letters. 

men tarj dispositions  ;  what       %  2700.  PtTifious  acting  under  ancillary 

'*  governs.  lolurs'mut^t  transmit  uKcMitH. 

lary    letters  npon  foreign  2701.  Id.;  when  they  may  Ixr  dii-ectcd 

)bate.  to  p  y,  etc.,   without   trans- 

ipon  foreign  grant  of  ad-  niist^iou. 

itit>tratiou.  2702.  LI.;  geiK-ral  powers  sind  dnties. 

whom     ancillary      letters  2703.  Kccoi-ding  wills  proved  in  other 

inted.  htatet«,  etc. 

ion;  citation.  2704.  2703.  Papers  recorded,  etc.;  how 

.ug ;  security.  aulheuiicated. 

The  validity  and  effect  of  a  testamentary  dispo^^iiioii  of  real 
tuated  within  the  State,  or  of  an  interest  in  real  i)r<>perty,  so 
lich  would  descend  to  tlio  heir  of  an  intesuite,  and  the  manner 
cih  property  or  such  an  interest  dcscemis,  where  it  is  not  dis- 
will,  are  regulated  by  the  laws  of  the  State,  without  regard  to 
•e  of  the  decedent.  Except  where  special  provision  is  otherwise 
V,  the  validity  and  effect  of  a  ttstamentaiy  disposition  of  any 
rty  situated  within  the  State,  and  the  ownership  and  disposition 
perty,  where  it  is  not  disposed  of  by  will,  are  leguhiied  by  the 
state  or  country,  of  which  the  decedent  was  a  resident,  at  the 
death. 

Where  a  will  of  personal  property,  made  by  a  person  who 
lout  the  State,  at  the  time  of  the  txecuiion  thereof,  or  at  the 
death,  has  been  admitted  to  probate  by  a  competent  court,  within 

country,  or  the  state,  or  the  territory  of  the  United  States, 
as  executed,  or  where  the  testator  resided  at  the  time  of  his 
mrrogate's  court,  having  jurisdiction  of  the  estate,  must,  upon  an 
made  as  prescribed  in  tliis  article,  accompanied  with  an  exempli- 
f  the  will,  and  of  the  judgment,  decree,  or  order,  so  admitting 

probate,  and  also  of  the  foreign  letters,  if  any  have  been  issued, 
vill  and  the  foreign  letters,  and  issue  thereupon  ancillary  letters 
y,  or  ancillary  letters  of  administration  with  the  will  annexed, 
requires. 

[am\i  1881.]     Upon  application  by  the  party  entitled,  as  here- 
ided,  or  by  his  duly  autliorized  attorney   in  fact,  made  as  pre- 
this  article,  to  a  surrogate's  court  having  jurisdiction  of  the 
u|[)oiL  the  presentation  of  letters  of  administration  upon  the 
decedent  who  resided,  at  the  time  of  his  death,  without  the 
rithin  the  United  Stales,  granted  by  a  competent  court  of  the 
ritory,  where  the  decedent  so  resided ;  or  where  the  decedent, 
e  of   his   death,  resided  without   the  United  States,  upon   the 
I  to  such  surrogate's  court  of  satisfactory  proof  that  the  parties 
either  personally  or  by  such  attorney,  in  fact,  \s  evxUtV^hvi  \.q>  vVsfe 
D  the  foreign  vountiy  of  the  personal  eaVale  ol  6\iQi\\  v^^m^^^avV., 
(t's  court  to  nbwh  the  foreign  letteva  oive  s«o  xjve^'ivvve^.,  vvc  \.o 
roof  Is  Fo  presented,  must  issue  anciUwv^  \eVVwA  oK  vv^wava^^'^'^- 
ance  with  such  ^ppJication  except  in  tV^e  lo\\v>v<'\^^ '^'^^^'^ '• 


I,  Where  aiicilinr.v  letters  linve  bwn  proTinnBly  iaBned.  na  preacrihsd  !■ 
the  bcpt  G«ctiun. 

a.  Wliere  mi  applu'ntiiiti.  for  Idlers  of  adminiBlmtion  upon  ihs  vwh, 
has  been  mnde  by  a  iclnrive  uf  ibe  decedent,  Kito  t9  Iv^mJIv  i.Miup*t«B(  h 
UL't,  Id  n  surra),'ti[e's  man  of  Llie  State.  Iiiiring  juHeiiiL-liun  lu  ipvU  ih* 
sunie:  and  letters  have  lieeii  grimutd  aiscivijiilgl.v,  di'  iheupjilivixioii  his  ool 
liecti  biially  <)isp»si?tl  uf. 

§  2697.  [atii'd  1881,]  Where  the  will  spwUiIlj  iijipoiniB  one  or  rmW 
pGi'SQUB  iiH  the  exeL'Utora  thereof,  viih  I'espeut  lo  [ier«oiiul  pruportf  n'uuttl 
vitliin  the  Slule,  the  kUuilliii'.T  leiMl'a  teBUnwntiU'V  inuat  be  diKrteil  M  dw 
pcpaonsBu  iippoinleii,  or  tu  ihofe  who  me  iMmjieieiit  laiiyt  iiniJ  qusiiff.  H 
ull  ure  inuumpeteiit,  or  f^il  In  iiujIiIv,  or  in  n  n\^e  u-hure  eimh  hd  apP^'  . 
uwuit  iH  not  made,  «ntillai>  l.iur^  !i>,-L,iiiiinii,irv,  or  Hiictllar}'  letlwi^ 
ud  ministration,  isnued  bb  pi('-,N  il.il  in  (lll^  mhi-lf,  mu^^t  Uv  direvlO'l  I*  lIH 
penwnnamed  in  tho  foreign  Ioihth  or  i<,  iIil-  firrMU  utlierwliWoiiQUllllt 
the  pDflseasloD  of  tlie  pei-auiiHl  pi'i>|>erL}'  uf  lite  ilinxdiiiil,  unless  •  *"' 
person  appitei  therefor,  i^nd  file»  witii  Im  pelition,  an  iiutruHifiil,  «i 
by  llie  furci}(i]  exmutor  op  ailmiiiintraiiir.  or  perawi  olhei'irisit  eniiilnl  » 
ufor^Mid  ;  or,  \f  tliere  are  two  or  wore,  by  all  wllo  hiiM  i(iiftlitliid  ind  ■' 
acting  ;  nnd  aiM  auliDonledged  or  proved  nod  uurtiHed  iti  lifaa  niiuiiwr  w 
deed  to  be  reoorded  in  the  county,  miliiorizing  the  petitioner  In  rwniiBiii 
ancillary  letters,  in  which  eit»3,  the  surru^ie  must,  if  the  peiitionar  in  I 
>ii(i  cmnpetunt  person,  i^ue  aucli  Icttara  dire<st«il  U)  faiai.  Whara  im 
inon!  peraone  are  nnmeit  in  tl)e  foreign  lotlerB.or  in  nil  iuatnimviil  ewwnl 
KB  prescribed  in  this  i=ectKiii,  tim  unvillarv  (ectara  riiH^  be  dirtvinl  lu  eiklwr 
or  niiy  of  Ibem,  without  uaming  the  utliars,  if  Ihg  ulhem  fu>l  to  qi 
if,  foi'  good  cuuse  "ehonu  tu  the  ^uriiigate's  satislaulioii,  ihi:  li 
liirifts. 

g2G98.  An  npplicgtiun  for  ati(>i11ary  lettera  l^BtunstitniY,  or 
leti»rii  of  nil  in  in  is  trail  on,  us  pre^'ribed  ill  ihia  article,  niuat  bo  oiad*  If 
pL'Lltion,  Upon  the  pro^ntation  thereof,  Che  surrognie  muat  us(i'nMii,Ut 
hi.-  i!<iitii-fn<.'tiun,  tvhelher  nay  LTedttorf,  or  pcmoiis  L-luimiuit  to  be  uredlMIr 
of  the  UeL'edeiit  reside  within  the  Slate;  and  if  so,  ibe  name  al«' 
of  ciK'h  creditor,  or  penun  einiming  to  be  a  urcdiliH',  i>o  far  na  tli 
be  neceriained.  Ho  must  thorcupon  issue  a  uilation,  diretiL-J  ii 
Eon  whose  name  nnd  ivii'ideni.'e  hitve  been  ao  uacMtulned;  and  al 
gencrully  1o  nlE  creditnil,  iir  pelwrna  cloinHng  to  be  orcdituri^,  n 
ilent.  Any  BUch  person,  nklmni-h  not  eitud  lij  hia  DHtnu,  iuli;  uppullJI 
ciiiitost  the  uppliumion,  nnd  thus  muke  hiio^clf  it  puity  to  Uie  »(  '  ' 
seeding. 

^  2699.  Upon  tbe  return  of  the  citatlcn,  the  aurrogDle  muU  •■ 
na  nearly  oe  he  can  do  so,  th•^  amount  of  debts  due,  or  tilniiiMd  I  ~ 
from  the  deeedent  to  residenCa  of  the  Blale.  Before  ■nallar*  li 
iEsmd,  the  person,  to  whom  ihey  are  awarded,  must  qualiri 
ill  article  fourth  of  this  title,  for  the  qualification  of  an  Jda 
tbe  estate  of  an  inteBluls  ;  except  that  the  penally  of  tbe  baoil  n 
euub  H  luni,  nui  exoeedlnit  I 
HI  Ihn  decedent  to  reiideiii:  uf  III 


.  del 

L.     fro 

E 


debts  ;  or  the  sums  whirl) 
from  tbe  persona  to 
lislrfboiiou,  either  v 
ipnl  letters  wen 
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700.  The  person  to  whom  aDoillary  letters  are  issued,  as  prescribed 
I  article,  must,  unless  otherwise  directed  in  the  deci-ee  nwai-dinj;  the 
I ;  or  in  R  decree  made  upon  un  accounting ;  or  by  an  order  of  thesur- 
'■j  made  during  the  administration  of  the  estate  ;  or  by  the  judgment 
er  of  a  court  of  record,  in  an  action  to  which  that  person  is  n  party  ; 
nit  the  money  and  other  personal  property  of  the  decedent,  received 
a  after  the  iettcrn  are  issued,  or  then  in  his  hands  in  another  capac- 
'  the  state,  territory,  or  country,  where  the  principal  letters  were 
id,  to  be  disposed  of  purswuit  to  the  laws  thereof.  Money  or  other 
rty,  so  transmitted  by  him,  at  any  time  before  ho  is  so  directed  to 
it,  must  be  allowed  to  him  upon  an  accounting. 

701.  The  eurrogate*8  court,  or  any  court  of  the  State,  which  has  jur- 
OD  of  an  action  to  procure  an  aci'ouuting,  or  a  judgment  construing 
11,  mny,  iu  n  proper  case,  by  its  judgment  or  decree,  direct  a  person, 
>m  anciUary  letters  are  issued  as  prescribed  in  this  article,  to  pay,  out 

money  or  the  avails  of  the  property,  received  by  him  under  the  ancil- 
ittera,  aud  with  which  he  is  chargeable  up<Hi  his  accounting,  the  debts 
decedent,  due  to  creditors  residing  within  the  State ;  or,  if  the  amount 
the  decedent's  debts,  here  and  elsewhere,  exceeds  the  a  mount  of  all 
cedent's  personal  property  applicable  thereto,  to  pay  such  a  sum  to 
itiditor,  residing  wichin  the  State,  as  equals  that  ci-editor's  share  of 
I  distributable  assets,  or  to  distribute  the  s-ime  among  legatees  or  next 
,  or  otherwise  dispose  of  the  same,  as  justice  requires. 

702.  The  provisions  of  this  chapter,  relating  to  the  rights,  powers, 
,  and  liabilities  of  an  executor  or  administrator,  apply  to  a  person  to 

ancillary  letters  are  granted,  as  prescribed  in  this  article;  except 
3ontaiiied  in  title  fifth  thereof  ;  or  wiierc  special  provision  is  otherwise 
in  this  article ;  or  where  a  contrary  intent  is  expressed  in,  or  pUinly 
inferred  from,  the  context. 

703.  Where  real  property,  situated  within  the  Slate,  or  an  interest 
D,  which  would  descend  to  an   heir,  is  devised,  or  made  subject  to  a 

of  disposition,  by  a  will,  valid,  and  duly  executed  for  that  purpose, 

the  laws  of  the  State,  of  a  person,  who  was,  at  the  time  of  his  death, 

lent  elsewhere  within  the  United  States  ;  and  the  will  has  been  finally 

ted  to  probate,  by  the  judgment,  decree,  or  order  of  a  competent  court, 

1  the  state  or  territory  where  the  decedent  so  resided;  and  is  filed  or 
led  in  the  proper  office,  as  presci'ibed  by  the  laws  of  that  state  or  ter- 
:  an  exemplified  copy  of  the  will,  or  of  the  record  thereof,  of  the 
lent,  decree,  or  order,  admitting  the  same  to  probate,  and  of  the 
\,  or  of  the  record  thereof,  or  a  certificate  of  the  substance  of  the  tes- 
y,  if  such  a  certificate  is  on  file  or  recorded,  or  if  no  proofs  nor  any 
cate  of  the  substance  thereof  is  on  file  or  recorded,  a  certificate  of 
act,  may  be  recorded  with  the  surrogate  of  any  county  of  the  State, 

the  real  property  is  situated.  Such  a  record,  or  an  exemplified  copy 
•f,  is  presumptive  evidence  of  the  will,  and  of  the  execution  thereof. 
•  action  oi*  special  proceeding  relating  to  the  real  piof)erty. 

704.  Where  lettere  testamentary  or  letters  of  administration,  granted 
ourt  elsewhere  within  tlie  United  States,  are,  or  an  exemplified  copy 

2  judgment,  deoee,  or  order  of  sucli  a  court  is,  proved^  \Q;Viw<kvi,vV.,  vyt 
rise  used,  ns  prescribed  in  thi-i  article,  lliey  or  \l  rcvust,  V><i  wwNXx^i.v^'Cwi^Xfe^ 
Reiil  of  the  court,  nml  the  signature  of  the  cAevk,  \^  tvt\n  ^  ww^.  v,A  vNx^ 
idge  or  presiding  inngis  t  vn f c  1 1  n-reo  f .     W  here  uu  CTit w\V^H'C\^^  ^^V"?  '^'^T 
*r  of  proofs,  or  of  t'lo  record  thereof    is  rccoviVea  ov  vAWv>«\^vi  v\^v-Q^ 
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an  prescribed  in  this  article,  il  must  be  authenticated  in  like  maniK 
originals  or  tlie  ncords,  ns  the  case  m«y  be,  remniu  in  the  court; 
arc  Itept  in  the  custody  of  a  separate  otheer,  they  must  be  authcntii 
his  official  seal  and  his  sipnature.  Where  a  certificate  of  the.sube 
the  testimony  is  recorded,  as  prescribed  in  the  last  section,  it  must 
by  a  judge  of  the  court,  and  attested  by  the  seal  thereof. 

§  2705.  A  certificate,  under  the  great  or  principal  seil  of  the 
territory,  and  the  hand  of  tlie  secretary  of  state,  or  other  officer 
the  ciHtody  thereof,  must  be  appended 'to  the  exemplification,  1« 
ccriifuate  of  the  substance  of  th(i  testimony,  to  the  effect  that  the 
duly  constituted  ;  that   it  has  jurisdiction,  under  the  laws  of  the 
territory,  to  prant  the  letters,  or  to  make  the  judgment,  decree,  or 
the  lase  requires  ;  that  the  records  or  proofs  exemplified  arc  kept, 
to  those  laws,  by  that  court,  or  by  the  officer  who  authenticates  tl 
that  the  seals,  appended  to  the  exemplifications  or  certificates  are 
and  tliat  the  otHcor  making  the  certificate  verily  believes  that  eat 
signatures,  attesting  the  exemplification  or  certificate,  is  genuine. 

TITLE  IV. 

Froceedincfn  btf  or  acfahist  an  executor  or  admmiftti'ator,  totuih'mg  tl 

isfratian  and  KettlemetU  of  the  estate. 

Article  1.  Aid.  KUiwrviaion.  and  control  of  an  executor  or  admini^ 
3.  Accounting*,  and  Bcttleioent  of  ihe  estate. 

ARTICLE   FIRST. 

Aid,  SiTrERVisiON,  and  Control  of  an  Kxkcutor  or  Adminisi 

%  2706.  Procoodinifs  to  discover  proi)erty       §  2715.  Executor,   etc.,  how- 
withheld,  rtc.  to  return  inventory 

2707.  Id.;  whort*   person   withholding  271G,  Id.;  how  discharged  I 

i>*  ill  niioth<'r  comity.  mitmeiit. 

2708.  Order    acconipanyinjr'  citation  ;  2717.  Petition    by   rrcditor 

liow  citation  and  order  served.  to  compel  payiuent 

2709.  Id.;  certain  officers  may  act  in  271R.  Ileariiijjf:  decree. 

surrosrnte's  al)^encc.  2710.  Decree  for  ]Ki\  incur 

2710.  Examination  of  the  poipon  cited.  etc.,  on  giviiij;  s<>ci 

2711.  Additional  evidence.  2720.  Proceedin.s;^    uirain.>*i 

2712.  Decree  awardin^^  potJj^ession  to  etc..  for  not  >oitni«j; 

the  petitioner.  empt  pM'0|i<-rty. 

2713.  Security  to  prevent  decree.  2721.  Id.;  upon  judicial  t^ei 

2714.  Warrant  to  Keizc  property. 

i^  2706.  An  executor  or   adniinietrator   may  prestent    to  the  S' 
court,  from  which  letters  were  i><sued  to  liim,  a  written  petition, 
tied,  setting  fortli,  ui)on  knowledge,  or  information  and   belief, 
tending  to  show  that  money  or  other  personal  property,  whieh  oi 
delivered  to  the  petitioner,  or  which  ought  to  be  included  in  an  in\ 
ai)praisal,  is  in  the  possession  or  under  tiie  control   of  a  person,  \ 
holds  the  same  from  him  ;  or  conceals  or  refuses  to  exhibit  it, 
cannot  b  '  inventoried  or  appraised ;  and   praying  an  inquiry  re>i 
and  that,  tlie  jierson  complained  of  may  be  cited  to  attend  the  in< 
to  be  examined  accordingly.     The  jietition   may   b<;  accompanied 
affidavit  or  other  evidence,  written   or  oral,  tending  to  support  \ 
tion>  thereof.     If  the  surrogate   is  stitislied,  upon  tiic  papers  so  \ 
that  there  are  reasonable  grounds  for  the  in(iuirv,  he  nnist  issue 
fiCC()r(Unf:;}y ;  which  nuiy  be  made  vetuvnuble  lortliwith,  or  at  a  In 
lixod  bv  r/je  surrognlo,  and  may  \>e  sevx^^vV  v\v  vww  vwcivi  V>»\iVw«^.  \!c 

i?  2707.  Where  tho  person  or  a^^y  o^  \W  vc^^>o\^?^,  v^  \v>.  v:\\^ 
reside,  or  is  not  within  tho  cov\nt>  o\  vuv.  >>v\\^v  o^vw. 
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surrogate's  discretion,  roftuirc  him  to  appear  nt  a  spceifiod  time,  at  a  place 
vithin  the  county  where  lie  resides  or  is  served,  befote  u  judge,  a  justii-e  of 
llie  peace,  or  a  referee,  designated  in  the  citation,  or  beloio  the  surrogate 
Df  that  county. 

§  2708.  The  surrogate  must  annex  to  or  indorse  upon  the  citation,  an 
onler,  requiring  the  party  cited  to  attend,  personally,  at  the  time  and  phice 
therein  specified.  The  citation  and  order  must  be  personally  served  ;  and 
service  thereof  is  ineffectual,  unless  it  is  accompanied  with  payment  or 
tender  of  the  sum,  required  by  law  to  be  paiil  or  tendei'cd  to  a  witness, 
who  in  subpoenaed  to  attend  a  trial  in  the  supreme  court.  A  failure  to 
attend,  as  required  by  a  citation  and  order  personally  served,  may  be  pun- 
ished as  a  contempt  of  tl»e  court. 

§  2709.  If  the  surrojrate  is  absent,  the  petition  may  by  presented  to  the 
county  judge,  the  spei-ial  county  j.hlge,  or  the  special  surrogate,  or  to  a 
justice  of  the  supreme  court,  or  a  judrze  of  a  superior  city  court  witfiin  this 
city,  or,  except  in  New  York  or  Kings  county,  to  the  mayor  or  recorder  of  a 
city  within  the  surrogate's  county.  The  officer,  to  whom  it  is  so  presented, 
has  the  same  power  as  the  suiTogate,  with  respect  to  all  the  proceedings, 
and  must  issue  a  citation  and  an  order,  returnable  before  him,  or  as  pre- 
scribed in  the  last  two  sections.  lie  may,  at  any  stage  of  the  proceed iii res, 
make  an  order  transferring  them  to  the  surrogate,  who  must  thereupon 
complete  them,  in  like  manner,  as  if  he  had  issued  the  citation. 

§2710.  [rtm'Jl881.]  Upon  the  attendance  of  a  f»erson,  to  whom  a 
ciliition  is  issued,  as  prer^cribed  in  this  article,  he  must  be  sworn  to  answer 
truly  all  questions  put  to  him  touching  the  inquiry  prayed  for  in  the  peti- 
tion; and  he  may  be  examined  lully  and  at  large,  respecting  any  money  or 
other  property  of  the  decedent,  oi'  of  which  the  decedent  had  possession  at 
the  time  of,  or  within  two  yeai*s  before,  his  death.  A  rcfusjd  to  be  sworn, 
or  to  answer  any  question  which  the  oOicer  conducting  the  examination 
determines  to  \)e  prof)er,  is  punisiiablc  by  the  officer  or  referee  conduiilng 
the  examination,  in  the  manner  as  a  like  refusal  by  a  witness  subpoenaed  to 
Attend  a  hearing  before  the  surrogate.  In  case  the  person  so  cited  shall 
interpose  a  written  answer,  duly  verified,  that  he  is  the  owner  of  said  prop- 
erty, cr  is  entitled  to  the  possession  thereof  by  virtue  of  any  lien  thereon 
or  special  property  therein,  the  surrogate  shall  dismiss  the  proceeding  as  to 
such  property  so  claimed. 

§  2711.  [amd  1881.)  After  the  examination  of  all  the  parties  cited  is 
completed,  unless  one  or  moi-e  of  them  give  security,  as  prescribed  in  the 
next  section,  but  one,  either  party  may  produce  further  evidence,  in  like 
manner  and  with  like  effect  as  upon  a  trial  in  the  absence  of  the  answer 
provided  for  in  the  last  section. 

§  2712.  Where  it  apf)ears  to  the  surrogate  or  other  officer  who  issued 
the  citjition,  from  the  examination  and  other  testimony,  if  any,  that  there 
is  reaiM)!!  to  suspect,  that  money  or  other  property  of  the  decedent  is  with- 
held or  concealed  by  the  person  cited,  he  must,  unlc*sR  that  ]>erson  gives 
security,  as  prescribed  in  the  next  section,  make  a  decree,  reciting  the 
ground  of  roakmg  it,  and  requiring  the  person  cited  to  deliver  possession  of 
the  money  or  other  property  to  th(»  petitioner.  The  decree  must  specify  the 
sam  of  money  or  describe  the  other  property.  Where  it  is  made  by  an 
officer,  other  than  the  surrogate  or  temporary  surrogate,  it  must  bo  entered, 
iin«l  may  be  enforced,  as  a  decree  of  the  sui  rogate's  court. 

g  2713*  The  security,  to  be  given  as  pre.*cv\\)ed  \\\  V\\<i\'e«.\.*«>\'asi.^ 


d  b}'  llu-  person  cil«d,  wHh  <»9"l 
. , .,   __  ._, rnipite approve* ;  dusoribiDf;  [tap 

,  tr  aiMeifjrli^  tlie  sum  of  mune; ;  anil  uoiiditloaHl  that  Itae  ptiai^ 
tb«  bond  will  p«j  til  liie  ublisee.  or  hia  suoceABor,  Uie  moiiej;  flrlW 
will  deliver  l«  him  the  [iropoil},  or,  in  default  thereol,  pu;  to  llw(M 
the  full  vRlue  of  tiuc  [jrojiLTty,  auij,  in  Grrtier  uaHe.  Iha.1  liu  »ill  [»y  bU  i 
^ei  awutled  ag^i^i  liiiu  foi  withliuliJing  the  property;,  niiwl 
to  daKrmined,  la  'ii  aitioii  or  BpuciAl  piiK-Dcding  to  be  bnmglit  In 
obligee  or  hia  auoueHfHir,  itmt  it  belongs  to  the  estate  of  the  Ueixileai'  I 
the  preuacatlonof  jiudi  a  liopd,  mid  (lie  piirnienl  at  the  codla,  il  in;,' 
the  iorrogKte  or  olhci-  utGodi-  iiwurda  to  Ihu  pelilionur,  nithiti  !Ui;ll  > 
U  the  iDrrogite  ur  i>i!ier  titfi<:cr  files  for  ttiut  purpcac,  »a  onJEtmoi 
made,  diimiBaiog  the  pnK'eedLngtf.  ... 

%  3714.  Where  the  decree  requires  (be  peiKW  cited  U»  dellnr  ■ 
disobedience  thereto  maf  be  punithed  u  a  oauttmtA  of  tha  at — '  * 
it  requires  him  tr   ■""" """    "'  ""'' '" 


a  person  deriring  title  frou  hiin  tiace  thf  piaMiiUtiMi  dC  Iha  pMlIlM 
for  that  purpuee,  if  necnMrj,  to  break  open  wgr  iKHuelatheaaj^ 
deliver  the  property  «o  aeiieo,  to  the  peduoiier';  and  to  retufi  Aa  » 


wiibin  aiuj  da;*  therestler.  If  tfae  deerea  *h  Badali;llMin«% 
temporary  Burrogate,  the  warrant  mmi  be  uuder  the  m«1  af  the  eBiK 
court ;  if  by  any  other  officer,  it  must  be  under  hii  haad,  and  nM 
before  him.  The  iwuing  of  Huuh  a  warrant  doeanot  iKMt  the  power 
uourC  to  enforce  the  ileci-ee,  or  any  pnrt  thereof,  by  poniehing  a  it 
ence  thereto. 

g  2716.  X  creditor,  or  person  Interested  in  the  estnte,  may  pre« 
the  HurrognEe's  court  proof,  by  alSdiivit,  that  an  eiei'Utor  or  admini 
has  failed  to  return  an  inventory  or  a  snfBoFeut  Inventory,  within  th 
prescribed  by  hi*  therefor.  Thereupon,  if  the  surrogate  Is  sattrfle 
the  executor  or  admiiiibtrntor  ia  in  defnult,  he  miiat  matte  an 
rcQuiring  the  delinquent  to  return  the  iuvenlorv,  or  a  funher  Iutc 
or,  in  defiinlt  thereof,  to  shoiv  cntise,  at  a  time  niiil  place  therein  spi 
why  lie  should  not  be  actuuhed.  [Jpun  the  retui-n  of  the  order,  if  the 
qnent  has  nut  filed  a  aufficient  inveiitor.r,  tbf  surrogate  mnut  iiaua 
rant  of  uttauhnient  agaiust  him,  upon  ivlii<Ji  tba  proceedii^  arc  the 
as  upon  a  warrant  issued  for  disobedience  to  an  outer,  aa  praacii 
l4tle  twalf^  uf  chapter  aeveateeiith  of  this  net. 

%  2716.  A  per.4on  committci]  to  jnil,  upon  the  reiurn  of  a  warr 
Bttauhmont,  issued  as  prescrrbed  lu  the  hut  set'tion,  may  be  dieohaq 
the  surrogate,  or  n  jUBti<«  of  the  supreme  court,  upon  hie  paying  awl 
ering,  under  oath,  all  tlie  money  and  other  pivperty  of  tbe  deoedei 
all  papers  relatmg  tu  the  estate,  under  bis  control,  to  the  aonrigate,  i 
pereon  anthorixed  by  the  surrogaU  to  rei:eive  the  Baine. 

§  2717.  In  either  of  the  following  cnw?,  n  petition  may  be  preaei 

the  suiTugHte's  court,  praying  far  .x  decree  directing  an  executor  or 

ielntor  to  pay  the  pe^lioner'a  clnlm.  anil  Hurt  tie  may  be  ell«d  ti 

csuse,  why  such  «  decree  should  not  be  made  ■, 

I.   By  a  creditor,  for  thcpnymeiAot  "^^eVfl.™  ol^  V»\^  V« 

ptrt.  «1  au7  time  after  ni*  tnouOw  Ua^e  cxv^iei  »\««\«m«»-«« 
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2.  By  a  person  entitled  to  a  legacy,  or  any  other  pecuniary  provision 
under  the  will,  or  a  distributive  share,  for  the  payment  or  eatisfaction 
thereof,  or  of  its  just  proportional  part,  at  any  time  after  one  year  has 
expired  since  letters  wer<^  granted. 

§  2718.  Upon  the  presentation  of  a  petition,  as  prescribed  in  the  last 
Bection,  the  surrogate  must  is^iue  a  citation  accordingly;  and,  upon  the 
return  thereof,  he  must  make  such  a  decree  in  the  premises,  as  justice 
requires.  But  in  either  of  the  following  cases,  the  decree  must  dismiss  the 
petition,  without  prejudice  to  an  action  or  an  accounting,  in  behalf  of  the 
petitioner : 

1.  Where  the  executor  or  administrator  files  a  written  answer,  duly  veri- 
fied, setting  forth  facts  which  show  tiiat  it  is  doubtful,  whether  the  peti- 
tiuoer's  claim  is  valid  a!:d  legal,  and  denying  its  validity  or  legality,  abso- 
lutely, or  upon  information  and  belief. 

2.  Where  it  is  not  proved,  to  the  sati8f action  of  the  surrogate,  that  there 
18  moDey  or  other  personal  property  of  the  est»ite,  applicable  to  the  pay- 
oaent  or  satisfaction  of  the  petitioner's  claim,  and  which  may  be  so  applied, 
without  injuriously  affecting  the  rights  of  others,  entitled  to  priority  or 
quality  of  payment  or  satisfaction. 

§  2719.  In  a  case  specified  in  subdivision  second  of  the  last  section  but 
one,  the  surrogate^may.  in  his  discretion,  entertain  the  petition,  at  any  time 
after  letters  are  gnmted,  although  a  year  has  not  expired.  In  such  a  case, 
if  it  appears,  upon  the  return  of  the  citation,  that  a  decree  for  payment  may 
be  made,  as  prescribed  in  the  last  section  ;  and  that  the  amount  of  money, 
^nd  the  value  of  the  other  property,  in  the  hands  of  the  executor  or  admin- 
istrator, applicable  to  the  payment  of  debts,  legacies,  and  expenses,  exceed, 
by  at  least  one  third,  the  amount  of  all  known  debts  and  claims  against  the 
estate,  of  all  legacies  which  are  entitled  to  priority  over  the  petitioifer*8 
claim,  and  of  all  legacies  or  distributive  shares  of  the  same  class;  and  that 
^  payuTient  or  satisfaction  of  the  legacy,  pecuniary  provision,  or  distribu- 
tive share,  or  some  part  thei-eof,  is  necessary  for  the  support  or  education 
of  the  petitioner;  the  surrogate  may,  in  his  discretion,  make  a  decree, 
<fireuting  payment  or  satisfaction  accordingly,  upon  the  filing  of  a  bond, 
approved  by  the  suiTogate,  conditioned  as  prescribed  by  law,  with  respect 
^  a  bond  which  an  executor,  or  an  administrator  with  the  will  annexed, 
"Miy  require  from  a  legatee,  upon  payment  or  satisfaction  of  a  legacy,  Iwfore 
t^  expiration  of  one  year  from  the  time  when  letters  were  issued,  pursuant 
^  a  direction  to  that  effect,  contained  in  the  will. 

§2720.  [am'fl?  1881.]  Where  an  executor  or  administrator  has  failed 
^set  apart  property  for  a  surviving  husband,  wife  or  child,  as  prescribed 
^  law,  the  person  aggrieved  may  present  a  petition  to  the  surrogate's  court, 
Setting  forth  the  failure,  and  praying  for  a  decree,  requiring  such  executor 
^administrator  to  set  apart  the  property  accordingly ;  or,  if  it  has  been 
j<J8t,  injured  or  disposed  of,  to  pay  the  value  thereof,  or  the  amount  of  the 
•ojury  thereto,  and  that  he  may  be  cited  to  show  cause  why  such  a  decree 
^bould  not  be  made.  If  the  surrogate  is  of  the  opinion  that  sufficient  cause 
^  shown,  he  must  issue  a  citation  accordingly.  Upon  the  return  of  the 
lifalion  the  surrogate  must  make  such  a  decree,  in  the  premises,  as  justice 
vqufFes.  In  a  proper  case,  the  decree  may  require  the  executor,  personally, 
0  pay  the  value  of  the  property  or  the  amount  of  the  injury  thereto. 

§  2121m  The  decree,  made  upon  a  judicial  fteU\e\ne\\V.  oi  \)cift  wiwwxoX  ^A 
n  executor  or  adrnwistrator^  may  award  to  a  8ur\m\\^  XwMsXsa^-^^  VA^a* 


mnied,  in  bin  or  her  favor,  upon 


AKTICLE  SECOND. 

AqCODNTINO  ;    AND  SKTTI.ItMENT  UF    TBE    EftTlTK, 

{  9T2!.  Intermedtile  iiciMHinEing  ;  ivhen       %  STSU.  Conipcr 

STiS.  lit.;  wlwu  LompDlanrr-  Z^T.  Wlisn 

STU,  Z[3a.  WbeD  tarroflflte  may  re-  lowecL 

(juire  jiidicla)   (^lUmneui  of  SiW.  Oue  pfimpeautaan  mflo 

S7K.  Wijo  uHyj)pi>l]' rnriocDuntltig;  ST39.  8urni){ui«raiiyd«eriiiiai 

cimLiun  thtnnapoii.  i!lHinli>,  ' 

cilntLon.  El«uoa«iiob  Vltlinn. 

Z!SS.  PcHiOU  clIL'd  inajr  bring  in  olbur  l!74i.  SnrniKKlk.'  UH]'  aJInn  fm  IIW' 

tvirllea  :    proceBdiuus   tbeiv-  nrly  Jwl  olc. 

npou.  STH.  sard  of  JudioinI  «lllowami( 
8739.  Bipculor,  etc,.  Bi«y  |*lilioD  for  soooaiil, 

jiiditiiiJ  ceiilcmuQi ;   ciuuloD  KiS.  Occnie  rcr  iMymeiil  and  dlHrl> 

TTSfl.  IIiNiriTig.       '  S7M.  III.:  ivlii'li  »pee<flc  lunp 
2731.  creilltor,  elc.  iinl  ci[«d,   nuj  Iw  dellU'Wd. 

cunicHt.  W^  Id.;  when  nmney  may 
S!«L  EiccuUir    whoso    letlera    have  »tn«il. 

hKen    tEvoked    miiy   pelilioD.  ST'IS.  Id. ;  "hniv  oT  fnratit. 

Procti-diugb.  K47.  Uigarj.nu:.  to  iiiiknnwn  pnni 
2T33.  Affidavit  tu  he  anucired  Co  ac-  ni    he  paid  luto  Stale  m- 

£7».  Vouchers  to  lie  prodnccd.  ST48.  Wtii^n  legacy,  ntn..  to 

§  2722.  An  eiMulor  or  adniioiatnitor  may,  at  any  tiroe,  volrni 
in  tlie  suiTogatc'a  ofiioe  an  iiiiei'meiiiate  awount,  ami  the  vouuht 
port  of  theBame. 

%  3723.  In  either  of  the  following  cH.ies,  tho  anri'og^tte  may,  i 

cretirai,  make  un  oriler,  reiiuiring  an  executor  or  adinini 

iDtermeiiiutenceount : 

I.   Where  Bn  npplieotion  for  an  order,  permilling  ai 

upon  a  judgnioni  againBC  llie  excLiuar  or  ndminialratoi ,  _ 

the  juil)(nicnt  creditor,  as  preBuribed  in  xeotion  one  thousand  eiglit  JiuiidiM 
Hnd  tventy.BJx  of  this  ni-t. 

H.  Upon  the  reluiti  of  a  citation,  Issued  upon  ibc  petition  of  a  laiglaM 
creditor,  praying  for  n  dcei'ec,  grantins  lenve  ro  insue  un  eieonilon  iipoat 
judj^nent  rendered  against  the  de<.'i>di.-nt  in  his  lilt'tliNe,  as  prescritwd  li 
section  one  thoufand  throe  hnnilred  and  cighly-i>ne  of  this  act. 

3.  Cpon  tlie  return  of  a  citation,  ist^ui'd  u[«>ii  i)j<-  petilioD  of  a  crtdiM 
or  person  snli lied  to  a  legacy,  or  oihcr  pi'cuiiiary  pravitiion,  or  a  dislrihiiiilt 
share,  praying  Cor  a  deei'ce  directing  paymeiil  thereof,  a»  pns^criheil  in  M^ 
tion  [HO  thousand  eevcn  hundred  and  sefenleen  of  this  act. 

4.  Where  eiRliteen  months  have  el»p^<ed  t.inee  letters  Kcre  issued,  aXdH 
Bpeuiiil  proceeding,  npou  n  petition  Torn  judicial  seltleuient of  ihecxwuUrt 
Ur  adminlhtratoi's  account,  is  pendiu);. 

.(S3724.  In  cither  of  the  fuiloving  ensea,  the  aunugaliu'a  court  a*I> 
from  Uoie  (otime,  compel  a  judicial  sctllement  of  the  i 


Where  one  yi'nr  has  expired,  since  letters  wens  issued  ir 
~  lelWre  isaoeil  in  tan  W'ic  Iweu  mvuked,  or, 

liis  powere  have  csastil. 
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.  Where  a  decree  for  the  disposition  of  real  property,  or  of  an  interest 
eal  property,  has  been  made,  as  prescribed  in  title  fifth  of  this  chapter, 
^the  property,  or  a  part  thereof,  has  been  disposed  of  by  him,  pursuant 
lie  decree. 

-  [am'd  1881.]     Where  he  has  sold,  or  otherwise  disposed   of,  nuy  of 

decedent's  real  property,  or  devisable  interest  in  real  property,  or  the 

:s,  profits,  or  proceeds   thereof,  pursuant  to  a  power  contained   in   the 

Kent's  will,  where  one  year  has  elapsed  &incc  letters  were  issued  to  him. 

2726.  The  surrogate's  court  may  compel  a  judicial  settlement  of  the 
Mint  of  a  temporary  administrator,  at  any  time.  It  may  also  compel  a 
cial  settlement  of  the  account  of  a  freeholder,  appointed  to  dispose  of  a 
adent's  real  property,  o^ interest  in  real  property,  as  prescribed  in  title 
I  of  this  chapter,  in  like  maimer  as  where  the  same  has  been  di>posed 
»y  the  executor  or  administrator. 

2726.  A  petition,  praying   for  the  judicial  settlement  of  an  account, 
that  the  executor  or  administrator  may  be  cited  to  show  cause,  why  he 

aid  not  render  and  settle  his  account,  may  be  presented,  in  a  case  pre- 
bed  in  either  of  the  last  two  sections,  by  a  creditor,  or  a  f>erson  interested 
he  estate  or  fund,  including  a  child  born  after  the  making  of  a  will;  or 
my  person,  in  behalf  of  an  infant  so  interested  ;  or  by  a  surety  in  the 
ial  bond  of  the  person  required  to  account,  or  the  legal  representative 
uch  a  surety.  Upon  the  presentation  of  such  a  petition,  a  citation  must 
ssued  accordingly  ;  except  that,  in  a  case  ppecified  in  subdivision  first  of 
last  section  but  one,  if  the  petition  is  presented  within  less  than  eighteen 
iths  after  letters  were  issued  to  the  executor  or  administrator,  the  sur- 
ite  may  entertain  or  decline  to  entertain  it,  in  his  discretion. 

2727.  Upon  the  return  of  a  citation,  issued  as  prescribed  in  either  of 
foregoing  sections  of  this  article,  if  the  executor  or  udministr.itor  fails 
er  to  appear,  or  to  show  good  cause  to  the  contrary,  or  to  present,  in  a 
wr  case,  a  petition  as  prescribed  in  the  next  sectio?i  but  one,  an  order 
»t  be  made,  directing  him  to  account  within  such  a  time,  and  in  such  a 
mer  as  tlie  surrogate  prescribes,  and  to  attend,  from  time  to  time,  before 
surrogate,  for  that  purpose.  The  executor  or  administrator  is  bound  by 
ti  an  order,  without  service  tliereof.  If  he  disobeys  it,  the  surrogate 
I  issue  a  warrant  of  attachment  against  him,  and  his  letters  may  be  re- 
ed, as  where  a  warrant  of  attachment  is  issued  to  compel  the  return  of 
inventory.  If  it  appears  that  there  is  a  surplus,  distributable  to  crcd- 
8  or  persons  interested,  the  surrogate  may,  at  any  time,  issue  a  sui)ple- 
ital  citation,  directed  to  the  persons  who  must  be  cited,  upon  the  peti- 
t  of  an  executor  or  administrator  for  a  judicial  settlement  of  his  account, 

requiring  them  to  attend  the  accounting. 

2728.  Upon  the  return  of  a  citation,  issued  as  prescribed  in  either  of 
foregoing  sections  of  this  article,  if  one  year  has  expired  since  letters 
e  issued  to  the  executor  or  administrator,  he  may  present  a  petition  as 
scribed  in  tlie  next  section.  A  citation,  issued  upon  such  a  petition,  need 
be  directed  to  tlie  petitioner  in  the  special  proceeding  pending  against 
executor  or  administrator ;  but  the  hearing  of  that  special  jjioceeding 
-t  be  adjourned,  until  the  return  of  the  citation  so  issued ;  whereupon 
two  special  proceedings  must  be  consolidated.  The  cvi\\i&o\\vi^\Ac>vi  A»<3i^ 
affect  any  power  of  the  surrogate,  which  might  be  e^evcXafeviL  vv\  ^vCs\<ax 
•mJ  proceeding, 

1729.  At  miy  time  after  the  expiration  of  one  year  a\wce  WVw^s.  ^n^^^ 
to-nn  executor  or  adininitjtrator,  he  may  pveseviX.  Xo  iVi^  ^vvv^^¥ 


tit  AO0O«M1iMfi;«NL      '  fi 

ooQit  a  written  petitioii,  daly  verified,  pn^fag  thrt  liil  mooi 
JndleiaHj  settled ;  and  that  the  oraditoira,  or  penone  deiiBiiig  l 
on^  of  die  decedent,  end  the  deeedent'e  lierimid  or  wife^  neit 
kftteee,  if  my;  or,  if  either  of  those  pwsons  has  died,  hit  ' 
awDiBtmtor,  If  any ;  may  be  cited  to  attend  the  MttMment.  II 
or  more  eo-exeenton  or  oo-adminiatfatoni  jpraaenta  •  fMtUioo  f< 
aettkment  of  hie  separate  aecoent,  fa  BMMrti  ptay  4at  his  ecH 
co-administrators  may  also  be  cited.  Upon  tbe  pweentation  o 
as  prescribed  in  this  seotion,  tbe  sarrogate  most  issue  a  citat 
ingly. 

§2730.  [am'<l1881.]  Upon th9retitmoraeilatkfii,isiRieda 
In  the  last  section,  tbe  snrroj^te  must  take  the  acecMint  and  hea 
tions  and  proofii  of  the  parties,  respecting  tbe  sana  Any  par 
test  the  account,  with  respect  to  a  matter  afltctiBg  bis  faite 
aettlement  and  diatribotion  in  the  estate ;  and  anr  party  may 
intermediate  aoeonni  rendered  under  section  two  ^oosand  se^ 
and  twenty-three  of  this  ad  in  case  the  same  shall  nut  be  < 
puraoaot  to  section  two  thousand  seven  hundred  and  twenty-ei 
act. 

§  2731.  A  creditor,  or  a  person  interested  in  tbe  estate,  a) 
cited,  is  entitled  to  appear  npon  the  hearing,  and  thus  make  bin 
to  the  special  proceeding. 

§  2732.  Where  letters,  issued  to  an  executor  or  adminlstratoi 
revoked,  he  may  prerent  to  tbe  surrogiite^s  court  a  written  p 
verified,  praying  that  bis  account  may  be  judicially  settled,  ai 
succe^jsor,  if  a  successor  has  been  appointed,  and  the  other  pei'so 
in  section  two  thousand  seven  hundred  and  twenty-uino  of  this 
cited  to  attend  the  settlement.  The  provisions  of  the  Inst  thi 
apply  to,  and  regulate  the  proceedings  upon,  such  a  petition. 

§  2733.  To  each  account,  filed  with  tbe  surrogate,  as  prescri 
article,  must  be  appended  the  affidavit  of  the  accounting  party,  t 
that  the  account  contains,  according  to  the  best  of  his  knowledg< 
a  full  and  true  statement  of  nil  his  receipts  and  disbursements 
of  the  estate  of  the  decedent;  and  of  all  money  and  other  propc 
ing  to  the  estate,  which  have  come  to  his  bonds,  or  which 
received  by  any  other  person,  bv  hia  order  or  authority,  for  L 
that  he  does  not  know  of  any  error  or  omission  in  the  account, 
judice  of  any  creditor  of,  or  person  intere8te<i  in  the  estate  of  th 

§  2734.  Upon  an  accounting  by  an  executor  or  adminis 
accounting  party  must  produce  and  file  a  voucher  for  every  pnyaj 
in  one  of  the  following  cases  : 

1.  He  may  be  allowed,  without  a  voucher,  any  proper  item  of  e 
not  exi^eding  twenty  dollars,  if  it  is  supported  bv  bis  own  unc 
oath,  staling  positively  the  fact  of  payment,  and  specifying  w 
whom  the  payment  was  made ;  pravided  that  all  the  itema  so  ullo« 
an  estate,  upon  all  the  accountings  of  all  the  executors  or  adm 
shall  not  exceed  five  hundred  dollars. 

2.  If  he  pioves,  by  his  own  oath  or  another's  testimony,  that 
take  a  voutiiei'  when  he  made  the  v^\rac\U',  ov  \Vv«x\W^<Micher 

by  him  haa  been  lost  or  destroyed  •,  \\c  yrvx>j  Vi^  ^W^^  «xiVvwi 
nint  of  which  be  satisiactorAy  proves  Vv^-^  ^y^^V^^~J^^^^ 
whom  be  imde  it ;  or,  if  tVuit  pevsoii  i^  A*^^>  ^^  ^^>^v^V 
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eearch,  be  found,  by  any  competent  evidence,  other  than  his  own  oath,  or 
timt  of  his  wife. 

But  an  allowance  cannot  be  made,  us  specified  in  this  section,  unless  the 
Burrugate  is  satisfied  that  the  charge  is  correct  and  just. 

g  2735.  The  surrogate  may,  at  any  time,  make  an  order  requiring  the 
accounting  party  to  make  and  file  his  account ;  or  to  attend  and  be 
examined  under  oath,  touching  his  receipts  and  disbursements  ;  or  touching 
any  other  matter  relating  lo  his  administration  of  the  estate,  or  any  act 
3one  by  him  under  color  of  his  letters,  or  after  the  decedent's  death,  and 
before  the  letters  were  issued ;  or  touching  any  personal  property,  owned 
Dr  held  bv  the  decedent,  at  the  time  of  his  death. 

§  2736.  [ani'd  1881.]  Where  the  value  of  the  personal  estate  of  the 
lecedent  amounts  to  one  hundred  t!iousaud  dollars,  or  more,  over  all  his 
lebts,  each  executor  or  administrator  is  entitled  to  the  full  compensation 
ullowed  by  law  to  a  sole  executor  or  administrator,  unless  there  arc  more 
thau  three,  in  which  case,  the  compensation,  to  which  three  would  be 
entitled,  shall  be  apportioned  among  them  according  to  the  services 
rendered  by  them  respectively ;  and  a  like  apportionment  shall  be  made  in 
all  cases  where  there  shall  be  more  than  one  executor  or  administrator. 

§  2737.  But  where  the  will  provides  a  specific  compensation  to  an 
executor  or  administrator,  he  is  not  entitled  to  any  allowance  for  his  ser- 
vices, unless,  by  a  written  instrument  tiled  with  the  surrogate,  he  i enounces 
the  specific  compenstition. 

§2738.  Where  successive  or  different  letters  are  issued  to  the  same 
person,  upon  the  estate  ot  the  same  decedent,  including  a  case  where  lettei'S 
testamentary  or  letters  of  general  administration  are  issued  to  a  person  who 
ht\8  been  previously  appointed  a  temporarv  administrator,  he  is  entitled  to 
oompeusation.  in  one  capacity  only,  at  his  election  ;  except  that  where  he 
ha*  received  compensation  in  one  capacity,  he  is  entitled  to  the  excess,  if 
wy,  cf  the  compensation  proscribed  by  law  in  the  other  capacity,  above  the 
Buna  which  he  has  already  rec3ived. 

§  2739.  Upon  a  judicial  settlement  of  the  account  of  an  executor  or 
Administrator,  he  may  prove  any  debt  owing  to  him  b>  the  decedent. 
Where  a  contest  arises  between  the  accounting  party  and  any  of  the 
other  parties,  respecting  an\  property  alleged  to  belong  to  the  estate,  but  to 
Hich  the  accounting  party  lays  claim  ;  or  respecting  a  debt,  alleged  to  be 
due  by  the  accounting  party  to  the  decedent,  or  by  the  decedent  to  the 
•^'counting  party ;  the  contest  must  be  tried  and  determined  in  the  same 
BWimer  as  any  otlier  issue,  arising  in  the  surj-ogatc's  court. 

§  2740.  From  the  Heath  of  the  decedent,  until  the  fir?t  judicial  settle- 
oxHit  of  an  account  of  his  executor  or  administrator,  the  running  of  the 
ttntute  of  limitations,  against  a  debt  due  from  the  decedent  to  the  acc>ount- 
ing  party,  or  any  other  cause  of  action,  in  favor  of  the  latter  against  the 
decedent,  is  suspended,  unless  the  accounting  party  was  appointed  upon  the 
revocation  of  former  letters  issued  to  another  person ;  in  which  case,  the 
nouiug  of  the  statute  is  so  susj)ended,  from  the  giant  of  letters  to  him, 
intii  the  first  judicial  settlement  of  his  account.  After  tlic  fii-st  judicial 
ettlcment  of  the  account  oi  an  executor  or  adn:inistrator,  the  statute  of 
imitations  begins  again  to  run  against  a  debt  (iuo  lo  him  from  the  decedent, 
r«ny  other  cause  of  action  in  his  lavor  against  the  decedent. 

g  2741.  Upon  H  judicial  settlement   of  the  accoMwX.  oi  «Ai  tTAR»L\wt 
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g  2742.  A  jildicini  HCtltemenl  of  tlie  ai^raimt  or  an  eiRTUtor  iir  iilaiiDlr- 
liatnr,  eltJier  by  l\\e  deuFeq  at  Ihe  Huriiigiile's  lourc,  or  iipun  iiii  4i|i|ie<il 
tliBrafrnm.  IB  tuiHjIiuaiTO  evidence,  iRninsl  all  llie  pui'tiec  w'lio  trvn  ihlf. 
eited  or  uppesreil,  unij  nil  persous  detivliig  liUe  /roia  suy  at  ilieiu  ■ 
lime,  uf  tlui  [ulliiwiiig  Fni^ta,  Hiiil  iiit  olliei-s : 

1.   Tlwt  the  iu-iiiii  slUiWtd   (u  llic  aL-vuiintiiig  piirti*,  fur  monej  f 
CrediWrs,  le^l«i!-«,  and  aeit  of  kia,  for  neutssarj  tipensBS,  mid  for  111 


•i.  Tlint 
iii^ricy  m 
lpg;ilh- ill-l 

a.  Tliiit 
lint  WHS  I 

4,   Thiit 


>e  ni'i-oi Lining  pni'tv 
ed  by  hiin,  Hnd  en 
II  table. 


mtin^  pArtT,  for  tlie 


i 


■g  2743-  Where  an  ncmiint  is  ]iidwinlVy  settled,  hh  prescribed  in  llfc  I 
article,  tnd  Hnv  part  of  tbe  entule  remiiiits,  aiiU  \i  •w^y  in  he  dit<lritilil«l  I* 
tboeredrlnni,  lejOileoB,  next  at  kiu,  husband,  or  wifu-or  Ibe  <levedi'iit,W 
their  flBSigiia,  the  dwree  must  direct  ilie  puvniBiit  nod  di«li'iiiulioii  Uwwf 
to  tlu>  pei'iijii3  BO  eu titled,  aeuoniiiig  W  tliei>'  I'uspwiii'e  Hfjlit*.  If  aayrf- 
son,  wto  ia  n  UBecBaurv  party  for  Ihal  purpn.-e,  liui  nm  beoii  I'iledOflW 
not  Hplieared,  a  Buplenieiital  uilation  iiiui't  be  lij^iieii,  hx  preHc-rilied  IB  eM'  i 
tiuu  tivo  lliuiiKniid  bovqii  bnnilred  and  tvi-uiv-^tveii  iif  tliin  at-t.  Wlicnrtl 
validity  of  a  debl,  claira.  or  aistriliiitive  ^Ijiiiv.  is  lu.t  dlsjiiiled.  "i-  lii-  '*^ 
etlabiUhcil,  the  deorcF;  iiili-.[  .n' ■■■   '..Mi r  ■-  | M.  ,  n  .   -i. :  ■■  '■■ 


and  upou  e»er/ peraon  dtin  i^g  ml,;  li.m,  :.i„  !■  i.  p=ii>, 

S  2744.  In  either  of  the  following  eases,  the  decree  may  dtrei 
delivery  uf  an  unsold  ehultel,  nr  the  iissignment  of  nn  UHvnllci'leil  dc 
or  uny  oilier  peraoiiMl  property,  to  a  party  or  pnrlles  entitled  (u  pnyir 
distnliiition,  in  lieu  ol  the  iDonej  value  of  the  piopcrly  ; 

1.  VVtieie  iiU  tlie  purtlet;  iiitereeted,  nlio  Inive  upiieared,  mimifual  ihrit 
eonae  il  thereto  by  a  writing  Sled  in  Ilie  surrogHte'i!  offiee. 

B.  VVIu'ic  it  ajijiears  that  B  8ule  thereof,  for  tho  purpose  of  piymtBi" 
dialnbiiliim,  noutd  cause  a  li^as  to  (he  pnrtiea  eiilllleirthert.u 

The  value   rnnst    he    iiseertained,  if  the   conaeiit   dues   no!  .    . 

■ppmiaunietit  under  unlh,  tnade  by  one  or  more  pereone  uppoinlrd  bf  ll) 
Burrugaie  Cor  the  pni*pwie. 

t^S746.  Where  no  ui!mitteddel>tofiIiede>%dentr»  not  yet  d>ic,AiiJt)«  ' 
""^itoc  will    not   accept    present    payineni,  niili  «  rebate   "f    i:.V7.  ■••: - 

iO  in  peiidiii|j  between   the  ciecniiip  op  mliiiini-i 

a  clnfming  to  he  a  creditor  of  a  dtii;ilt-iil ;  tlie  deeree  iiii.r 
BuSieijtil  to  entiefy  the  elaim.  ur  ilu'  pinpnriion  to  wliU  li  . 

T  with  Ihe  probalile  amuimt  uf  Ilii'  iutiTCst  and  cosia,  bi- uy-i  n 

1b  uf  tliB  a.--i;omn\lig  V'"^5  •  "'  ^  "^^V" 

subject  lo  llie   siirra?,Me"&o'\«-,  <w 

£for  the  purpose  oi  Xieinft  a^v^wi  w  \) 
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',  recovered,  or  scltlr'»l  ;   aii-l  lli.it    .-o  n.'i' ii  i'.«r«'if     i-    j    i,.,i  ,,,  m'^* 
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3788.  Id, ;    effect  or  canvejrance    ot  STKI.  FddiI  Mt  mpart  for  dniCR ;  I 

•  pnrc.  jiivcwuaL  mc. 

!rS4.  PnrEhHi>i.T'imieDati<ff«:i«l  by  37%.  Id.;  gUatv  iMlaugLug  lo  Isf 

cuitiilii  icreeulorltELit,  sic.  etc. 

B7W.  Id.;  pronnipLlan  wliure  record*  BTST.  WteKt,  npMi  nroee«1lng<  ui 

have  bc«n  removnl.  Iliintitli,  of  nn nctEou u> r 

9788.    ProceedH  ra  be  paid  iiilo  cunrL.  cliw.  etc. 

Etfdd  ilMrHif,  ai%  SurplUfi   motwy  on  tnrMlDi 


mo.  Fioot     of    c[alm(    to    ^iirplna  aanie. 

BJBI.  DBcreu  for  aiBtriboHon.  qacnll)!  aiMDVcml. 

ti  2740.  Ben]  property,  of  vliidi  n  decedent  liied  xeiieil,  trnil  tlie  inur- 
eat  ul  H  deceilcot  in  renl  pivpertji,  liuld  Ij^  liim  uiidei'  ■  tiDillilut  far  ll» 
purchHse  lliereul,  mtide  eitber  wltli  him,  or  wiili  u  ptnuii  fiviu  whom  Ik 
derivinl  liiu  iiitenist,  may  \>e  tllBpusutl  <ir,  fur  tlie  puynwlit  or  liie  ijplivi  liul 
fuiienl  ex)ieusea,u  prewriU.'U  in  this  title  ;  eivept  n here  it  is  deTiMd, 
axpresaJv  irliavged  with  tiie  piiyment  uC  detjt&  or  ruDenU  eipenstM,  if*  l* 
eieai[iteil  from  \evj  nnd  ailf  by  virtue  of  iiQ  axacntion,  iis  preicribod  lu  tilb 
gecoud  uf  uhiipter  tliirteentli  at  tliiii  nut.  The  exprtUBion,  "  funcnl 
cipenaes,"  ns  uukI  in  tbis  title,  includes  n  I'soBuiiable  thorgB  for  a  auUabh 
head  atone. 

g  2760.  iam'd  ISSS.]  At  any  time  within  three  Ttfirn  nfter  tellera  DM* 
first  duly  griuitcd  wiihiii  the  Siute,  upon  the  eHtnle  uf  H  deceiteiit,  un  tu- 
cutoi'  or  udiniaistrntor,  wliuther  sole,  ur  joined  in  ihu  letters  witli  HOOthcr 
oilier  than  u  letnpanirv  tidniiuiat.nttor ;  or  »  ui'edilor  uf  the  dewilcnt,  wbtr 
thnii  a  creditor  by  a  judgment  iir  a  moi'igtijfe,  wliieh  ia  n  iieti  hikw  it* 
dei'edenl'a  reitl  property  ;  may  preaent  to  the  Burvogata'a  i-onri  from  ■ll't* 
lettem  vera  idaiied,  >i  written  potition.  duly  verified,  pnivinn  fur  n  drem 
directing  thn  dlspofclliDa  of  the  det:edeat's  real  property,  sr  Interett  iB  ml 
pTOportj.  BpepifieJ  in  the  laat  SBCtioii,  or  m  much  theruof  lu  is  nui'esMr/  'i' 
the  payment  of  hia  debts  or  fiiuernl  i-xpeuaos,  by  the  uiungHge  lease  iic  id 
at  pablh;  or  private  sale  thereof:  and  Ihit  the  partiei^  ininieil  id  the  p«tilM 
and  all  other  nenessiiry  purifes  as  prci^eribed  in  ihc  subsequent  eectioru'if 
this  title,  may  be  cited  to  abair  uaoae,  wbjaueh  a  decree  should  DOt  bearf^ 

§  2751.  The  time,  daring  which  >in  autioD  is  pending  in  a  court  ot  ncwi 
between  ii  ureditnr  nnd  nn  exeenlor  uv  adininistmlnr  of  the  ostata,  ia  aot* 
part  of  the  lime  Ihaited  iu  iho  lo-ot  eeotiun,  for  presenting  a  pMiliM. 
fouiHleii  upon  n  debt,  which  vtna  in  controversy  in  the  iiclion  ;  it  the  on'- 
itur  has,  before  the  expiration  of  the  time  bo  famited,  filed,  in  tliacM'i 
olBce  uf  the  county  whoi'e  the  I'eal  property  1s  sltanted.  a  notice  of  the  Hi' 
dency  of  the  action ;  spcifyin^  the  names  of  the  parties,  llio  olijeut  of  d« 
aotkm,  and,  if  the  creditor'a  deht  is  made  the  foundntioii  at  a  couutcmtiiM, 

that 

seenrtiy  for  any  judgroent  obtained  in  the  actiun. 
^rded  and  iadcied,  and  nuy  bo  catK-elled,  aa  prescribed,  vrllli  n«{>atttB 
le  of  pendenL'y  ot  na  u<;<uinu,\n  artivle  ninth  of  title  tirai  al  chai'U'' 
mnlb  of  thit  aut.      U  miiv  ii\»i  \m  iw.tiMW»i\\M\Uw  in»iiiicr  ura«|» 
n  ot  the  propBvt^  afleelai  i.'Qerc'aj  j  nin.'s  Ik  4ca^i>Ha^  \t«  ik 
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lien  thereof,  by  the  onler  of  tlie  court  in  which  the  action  id  pending,  made 
upon  the  application  of  u  person  liaving  an  interest  in  the  real  property, 
upon  notice  to  the  creditor,  and  upon  such  terms  as  justice  requires. 

§  2752.  The  petition  most  set  forth  the  following  matters,  as  nearly  as 
tlie  petitioner  can,  upon  diligent  inquiry,  ascertain  them : 

1.  The  unpaid  debts  of  the  decedent,  and  the  name  of  each  creditor,  or 
person  claiming  to  be  a  creditor ;  and  the  amount  of  the  unpaid  funeral 
expenses  of  the  decedent,  if  any,  and  the  name  of  each  person  to  whom  any 
sum  is  due  by  reason  thereof. 

2.  A  general  description  of  all  the  decedent's  i*eal  property,  and  interest 
in  real  property,  within  the  State,  which  may  be  disposed  of  as  prescribed 
in  this  title;  n  statement  of  the  value  of  each  distmct  parcel ;  whether  it  is 
improved  or  not ;  whether  it  is  occupied  or  not ;  and,  if  occupied,  the  name 
of  each  occupant.  Where  the  petition  de8cril)es  an  intei'est  in  real  prop- 
erty, specified  in  section  two  thousand  seven  hundred  and  forty-nine  of  this 
net,  the  value  of  the  interest  must  be  stated,  and  also  the  value  of,  and  the 
other  particulars,  specified  in  this  section,  relating  to,  the  resil  property  to 
which  the  interest  attaches. 

3.  The  names  of  the  husband  or  wife,  and  of  all  the  heirs  and  devisees 
of  the  decedent,  and  also  of  every  other  person  claiming  undiM*  them,  or 
either  of  them,  stating  who,  if  any,  are  infants  ;  the  age  of  each  infant,  and 
the  name  of  his  general  guardian,  if  any  ;  and  also,  if  the  petition  is  pre- 
sented by  a  creditor,  the  name  of  each  executor  or  administrator. 

4.  If  the  petition  is  presented  by  an  executor  or  administrator,  the 
amount  of  personal  property  which  h<as  come  to  his  hands,  and  those  of  his 
co-executors  or  co-administrators,  if  any;  the  application  thereof,  and  the 
amount  which  may  vet  be  realized  therefrom. 

§  2753.  J^,  upon  dilfgent  inquiry,  any  of  the  matters  requii*ed  to  be  set 
forth,  as  prescribed  in  the  last  section,  cannot  be  ascertained  by  the  peti- 
tioner, that  fact  must  be  shown  to  the  surrogate's  satisfaction,  >md  the  sur- 
rogate must  thereupon  inquire  into  tiie  matter,  as  prescribed  in  article  fii'st 
of  title  second  of  this  chapter.  If  the  petition  is  presented  by  a  creditor, 
the  surrogate  may,  by  order,  require  the  executor  or  administrator  to  render 
Buch  an  account  or  other  statement,  as  he  deems  necessary  for  the  purpose 
of  the  inquiry. 

g  2754.  Where  the  surrogate  is  satisfied  that  all  the  facts,  specified  in 
the  last  section  but  one,  have  been  ascertained,  as  far  as  they  can  be  upon 
ddigent  inquiry,  and  it  appears  to  him  that  the  debts  and  funeral  expenses, 
or  either,  cannot  be  paid,  without  resorting  to  the  real  property,  or  interest 
In  real  property,  he  must  issue  a  citation  according  to  the  prayer  of  the 
petition.  If,  upon  the  inquiry,  it  appears  to  the  surrogate  that  any  heir 
}r  devisee,  or  person  claiming  an  interest  in  the  property  under  an  heir  or 
levisee,  is  not  named  in  the  petition,  the  citation  must  also  be  directed  to 
tjim.  Unless  the  executor  or  administrator  has  caused  to  be  published,  as 
jrescribeJ  by  law,  a  notice  requiring  creditors  to  present  their  claims,  and 
;he  time  for  the  presentation  thereof,  pursuant  to  the  notice,  has  einpsed, 
Jie  citation  must  be  directed,  generally,  to  all  other  creditors  of  the  dece- 
ient,  as  well  as  to  the  creditors  named. 

§  2755.  Upon  the  return  of  the  citation,  the  surrogate  must  proceed  to 
lenr  the  allegations  and  proofs  of  the  parties.     A  creditor  of  the  decedent, 
HT  a  person  having  a  claim  for  unpaid  funeral  expenses,  although  not  named 
n  the  citation,  may  present  and   prove  his  debt,  and   thus  make  Uu\\ft<iU  ^ 
NUty  to  the  special  proceed'mg.     An  heir  ov  dev\&ee^  ov  ^  ^\ieA»\i  O^s^ssivo^ 
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uinler  an  boir  or  devisee,  of  the  property  io  question,  althougli  not  bim1| 
ill  ilic  iit.itioii,  in:iy  coiitet^t  tlic  iicfcssity  oT  applying  the  property  to' 
paMiieiit  (if  (It.'hts  or  funeral  expenses,  or  the  validity  of  a  debtrcpr 
as  i'xi>ting  against   the  decedent,  or   the  reasonableness  of  the  fa 
exprn:os;  may  interpose  any  defence  to  the  whole  or  any  part  theK^tj 
and,  for  tiiat  purpose,  may  make  himself  u  party  to  the  special  proeee&( 
Where  such  u  defenee  ai ises  under  the  statute  of  liuiiiations,  an  tAi 
admis.sion  by  an  executor  or  administrator  does  not  prevent  themnningrf"^ 
the  statute,  or  revive  tlie  debt,  so  as  toaflFect  in  any  manner  the  real  pw^ 
eity,  or  Interest  in  real  property,  in  question. 

^2756.  Whore  n  judgment  or  decree  has  been  rendered  against  n, 
cxei'utor  or  adnnnistrator,  for  a  debt  due  from  the  decedent,  the  debt  ii^ 
nevertheless,  deemed  u  debt  of  the  decedent,  to  the  same  extent,  and  to  bl  ' 
estal)lisiie<l  in  tiie  same  manner,  and,  except  as  proscribed  in  the  next  «& 
tion,  subject  to  the  same  defences,  as  if  an  action  had  not  been  brotq^ 
ihere(m.  l$ut  a  judgment  or  decree,  rendered  ufMu  a  trial  upon  the  merits^ 
is  presumptive  evidence  of  the  debt  upon,the  hearing  before  the  surn^te, 

S  2757.  The  last  section  is  subject  to  the  following  exceptions: 

1.  The  debt,  for  which  the  judgment  was  rendered,  cannot  be  allowed, 
as  against  the  property  in  question,  at  any  greater  sum  than  the  amoont 
recovered,  exclusive  of  costs. 

2.  An  lieir  or  devisee  of  any  of  the  property  in  question,  or  a  paitj 
claiming  under  an  heir  or  devisee,  may  interpose,  in  reduction  of  tbe 
amount  claimed  to  be  due  upon  a  judgment  or  decree  against  the  decedeol, 
or  agai-nst  the  executor  or  administrator,  any  payment  or  connterclHiro  whidi  i 
nii«;lit  be  allowed  to  him,  or  to  the  i>ersou  under  whom  he  claims,  in  an 
action  founded  upon  tiie  debt. 

yj  2758.  The  decree  must  determine  and  specify  the  amount  of  each  debt 
esial)li>lie(l  before  tl>e  surrogate,  as  a  valid  and  subsisting  debt  against  the 
decedent's  estate,  or  as  a  just  and  reasonable  charge  for  funeral  expeiiMS, 
and  niu>t,  in  iike  njanner,  specify  what  demands  presented  have  been 
rejeeteil.  The  voucIhms  presented  before  the  surrogate,  in  support  of  eai'h 
debt  i^stablislicd,  must  be  filed  and  remain  in  the  surrogate's  oflSt*e. 

>$  2759.  A  decree,  diiecting  the  disposition  of  real  property,  or  of  an 
interest  in  real  property,  can  be  made  only  where,  after  due  examination, 
till'  fidlowing  facts  have  been  established  to  the  satisfaction  of  the  surro- 
gate : 

1.  That  the  i-roeeedings  have  been  in  conformity  to  this  title. 

2.  That  the  debts,  for  the  payment  of  whieh  the  decree  is  made,  areili* 
debts  of  the  deeetlent.  or  are  just  and  reasonable  charges  for  his  funeral 
expenses;  ami  are  justly  due. 

•>.  Tiiat  they  an' nt>t  secured  by  a  judgment  or  mortgage,  or  expressly 
charge.!  by  the  will  upon  the  decedent's  real  ]n-operty,  or  interest  in  real 
property ;  or,  if  a  ilebt  is  si)  secured  or  charged  upon  a  portion  of  the  \tt\ 
property,  or  interest  in  real  property,  that  the  remedies  of  the  creditoi",  bf 
virtue  of  that  charge  or  security,  have  been  exhausted. 

1.  That  the    property  directed    to    be   disposed    of  was    not   effectual^ 

<levised,  expressly  charged  with   the   payment  of  debts  or  funeral  expenses, 

and  is  not  Md>.ie(t  to  a  valid  power  of  sale   for  the  payment  thereof;  or,  if 

so  (hvisrd  or  subject,  that  it  is  i\t>l   \wv\cV\cvv\A^i  \v^  vwlwviVi  \.W  v:Vv8Lvv¥i,  or  to 

rxccfitc  r/jc  ]><)\ver,  and    that   the  eve^\\U>v  \vas  v?Vt^cV.\\v>\\N  x<^\\\v.vi\A\vt\  >ie& 

*'•    i  lint  nil  (he  ptM'Soiial  propev\y  oi  \\\v  v\v.vvv\vi.v^ 
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1  to  payment  of  the  decedent's  debts  nnd  funeral  expenses,  has  been 
lied;  or  that  the  executors  or  udniinisti'atorH  have  prixi'cded  witli 
able  diligence,  in  converting  the  |H.M8uiial  property  into  luuney,  and 
Dfi!  it  to  tlio  payment  of  thoiie  debts  and  funeral  expenses ;  and  that  it 
ifficient  for  tlie  payment  of  the  same,  as  established   by  the  decree. 

760.  [ani'd  188ft.]  It  the  facts,  specified  in  the  last  section,  are  satis- 
ily  established,  the  surroj^ate  must  iuciuiie  niu'thtM'  sufficient  money  can 
Beil,  advantageously  to  the  persons  interested  in  the  real  profwrty,  by 
tgage  or  lease  of  the  real  pr()i>erty  of  nhich  tlie  decedent  died  seized, 
art  thereof.  And  to  that  eJid  he  shall  appuml  three  competent  disinter- 
persons  to  examine  and  appraise  each  parcel  of  such  real  properly,  and 
ital  value  at  its  just  and  fair  market  value  ;  they  shall  forlhwitii  so 
ise  the  same,  make  a  repoet  thereof,  signed  arid  veritietl  by  ac  le?»8t  two 
m,  describing  each  parcel,  and  stating  its  value  ami  rental  value,  and 
e  same  in  the  8urn)gate's  ofliee.  If  he  ascertains  that  the  money  can 
raised,  the  decree  must  direct  the  execution  of  one  or  more  mortgages 
4es  accordingly ;  but  a  lease  shall  not  be  made  for  a  longer  time  than 
he  youngest  person  interested  in  the  property  leaded  attains  lull  age. 
rtgage  or  lease,  executed  pursuant  to  such  a  decree,  has  the  same 
as  if  it  had  been  made  bv  the  decedent,  immediatelv  before  his  death. 

761.  [anid  1885.]  Where  itapjiears  to  the  surrogate  upon  the  inquiry 
as  prescribed  in  the   last  section,  that  sufficient   money  cannot  be 

advantageously  to  the  persons  interestcMl  in  the  real  property,  by 
age  or  lease,  the  decree  must  direct  a  sale  of  the  real  property,  or 
3t  in  real  property,  or  of  so  nnicli  thereof  as  is  necessary,  in  order  to 
ic  debts  and  funeral  expenses  of  the  decedent,  as  establi>hed  in  the 
(,  at  public  or  private  sale.  Where  a  sale  of  all  the  real  pi-operty,  or 
3t  in  real  projierty,  is  not  necessary  for  that  purpose,  but  enough  of 

caimot  Im;  sold,  without  manifest  prejudice  to  the  persons  interested, 
ecree  may  direct  a  sale  of  all  the  real  property,  or  all  the  interest  in 
roperty,  or  l>oth,  or  of  such  a  part  Df  either  as  the  suiTogate  thinks 
r,  at  public  or  private  sale. 

762.  Where  it  appears  that  any  of  the  real  property,  of  which  the 
Mit  died  seized,  cannot  be  sold,  without  manifest  prejudice  to  the  per- 
nterested  therein,  by  reason  of  a  controversy  respecting  the  decedent's 
hereto,  or  interest  therein,  the  decree  may  direct  that  the  execution 
•f,  with  resiMJct  to  that  property,  be  jwstponed,  until  the  special  direc- 
f  the  surrogate.  In  that  case,  a  party  may  apply  at  any  time  after- 
,  upon  notice  to  the  others  who  appeared,  for  an  order  directing  the 
Lion  of  the  decree,  with  respect  to  the  property  so  reserved. 

763.  Where  the  decree  directs  the  sale  of  two  or  more  distinct  parcels 
I  property,  of  which  tlie  decedent  died  seized ;  or  his  interest  under 
i"  more  contracts  for  the  purchase  of  distinct  parcels  of  real  property  ; 
!cree  may  direct  the  sale  U)  im  made,  in  the  order  which  the  surrogate 
•  just,  unless  it  appears  that  one  or  more  distnict  parcels,  of  which  the 
mi  died  seized,  have  been  devised  by  him,  or  sold  by  his  heirs ;    in 

case,  the  several  distinct  parcels  must  be  sold  in  the  following  order. 
Property  which  descended  to  the  decedent's  heirs,  and  has  not  been 
ly  them. 

Property  so  descended,  wliich  has  been  8o\d  b^  l\\e;Ti\. 
""ropei'tjr  which  has  been  devised,  and  has  not  Deeti  «.o\d  \il  ^X^fe  ^<iN\^^^ 
roperty  so  devised,  which  has  been  so'id  by  iVve  deN\^e<i. 
f^   Where  the  decedenCa  will   devises  an  \w\\V\<ie^\tvVevc^^*^^^ 

bat  not   the   whoJe  of  his  testate  th'  -Yvj^tc*  «^  \'^^^^ 
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estate  in  real  property  ;  or  wliere  >m  heir  of  the  decedent  has 
undividtHl  interest,  or  creuted  h  precedent  estate,  in  real  proper! 
det«cen<led  to  him ;  the  entire  property,  to  which  the  undivided  in 
prece<Ient  estHte  attaches,  must  be  sold.  But,  in  a[>plying  the  procei 
payment  of  debts  and  funeral  expenses,  the  application  of  the  p* 
of  the  proceeds,  belonging  to  tlic  devisee  or  grantee  of  the  uitdivit 
est,  or  of  the  precedent  Cbtute,  must  be  postponed  to  the  applioati 
residue,  in  the  order  prescribed  in  the  last  section,  in  like  manner,  i 
undivided  interest  or  precedent  estate  was  a  distinct  parcel  of  the 

i$  2766.  [ani'd  1885.]  A  decree  directing  that  real  property  be  id 
leased,  or  sold,  or  that  an  interest  in  real  property  be  sold,  as  pmt 
this  title,  must  describe  it  with  common  certainty;  and  must  dirw 
mortgage,  lease,  or  sale  thereof,  for  the  purpose  of  paying  the  debts  ( 
ex|)enses,  established  by  the  decree,  bo  made  by  the  executor  or  adnii 
upon  his  giving  the  bond  prescribed  by  law ;  or,  in  case  of  his  faili 
do,  by  a  freeholder,  to  be  appointed  by  the  surrogate,  as  prescribe! 
and  in  case  a  sale  thereof  be  directed,  may  authorize  the  same  to 
at  private  sale,  at  a  price  not  less  than  the  value  thereof,  &s  appn 
suant  to  the  provisions  of  section  2760  of  (his  code. 

§  2766.  Before   an   executor  or   administrator  can   execute  i 
directing  that  property  be  mortgaged,  leased,  or  sold,  he  must  exe 
file  with  the  surrogate,  his  bond  with  two  or  more  sureties,  to  tl 
of  the  State,  in  a  penalty,  fixed  by  the  surrogate,  not  less  than 
sum  to  be  raised,  if  the  decree  directs  a  mortgage ;  or,  if  it  direct 
in  such  a  penalty  as  the  surrogate  thinks  proper;  or,  if  it  directs 
a  penalty  not  less  than  twice  the  value  of  the  real  property,  or  ir 
real  property,  directed  to  be  sold.     The  bond  must  be  conditionci 
faithful    performance   of    the   duties    impose<l    upon  the  principi 
decree;  for  the  payment  into  the  surrogate's  court,  witjiin  twenty  ( 
the  receipt  thereof,  bv  tlie  principal,  of  all  money   arising  from  t 
gage,  lease,  or  sale;  for  the  delivery  to  the  surrogate,  within  the  s. 
of  ail  the  seeuiities  taken  tiiereupou  ;  and  for  tlic  accounting  by  I 
pal,  for  all  money  received  by  him,  whenever  he  is  required  so  to 
court  of  competent  jurisdiction. 

§  2767.  V/here  there  are  two  or  more  executors  or  admit 
if  either  of  them  fails,  within  such  time  as  the  sunogate  tlecms  n 
to  give,  or  to  join  witli  his  co-executors  or  co-administnittus  in 
bond,  ns  prescribed  in  the  last  section,  the  surrogate  nuiy  direct  i 
have  given  the  bond,  to  proceed  to  execute  the  decree.  IJut  if  a  .<< 
tor  or  administrator,  or  all  the  executors  or  administrators  .>^o  fail 
rogate  must  make  an  order,  ap[)ointing  a  disinterested  frerholdcr  t 
the  decree.  He  may  vacate  such  an  ap|)()intmcnl,  and  make  a  nov 
ment,  from  time  to  time,  as  the  case  reipiires.  A  person  so  appoii 
give  a  bond,  in  all  respects  like  that  rejpiinHl  from  an  executor  oi 
tnitor,  as  prescribed  in  the  last  section.  In  making  such  an  app 
tlie  surrogate  must  give  a  preference  to  a  competent  jK-rson  nom 
the  creditors,  whose  debts  have  been  established,  or  a  majority  ol 
number  and  auiount. 

§  2768.  Where  an  executor  or  administrator,  or  a  freeholder 

as  proscribed  in  the  last  section,  has  given  the  ret^uisite  bond,  an  o 

be  nmdOj  reciting  the  fact,  anv\  vV\vcoA.\\\\j;  \\\\\\  \cv  \^Yv^c^iM^^  \v>  v->i 

decree.     The  order  may  direct  t\\e  c>^.ocu\'w\\  v>l  \\\v^  vVcwivj,  vx\\V 

nil  or  any  part  of  the  real  propcvn-,  ov  aun  oJ  ^^^^^  ^^^^'^;^;^;;^y^\^^ 

specified  in  the  decree.     NVheve  \t  dUccv.  xW  e.^.-uou  .^  vv, 
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t  to  pan  ••b^'.  irZi  •.'r.fT   :••  «-icv-utr  it    miiii  rfi'iMvr  in  :ihy  ntluT  |Mrl 

769.  Whe"*  ijrs-  ifLj     ,-tt^\'^-*r..  -i^fi  nn  a|>|H*iil  t:ikfii    fnun  n  iliiiti* 
Bg  I  «aJe  of  •¥^!:   r*"''<'i^':"'.  •t  «•*  an  hit^n*'*!  in  n«;il  |irii|icil\,  nr  Imih. 

to  tbe  T.iK-JTtT  fyr  •.•!!  ifiTjt  "f  A  -i-M  p«ijlilia'n'i  liy  ilu-  i|ii-ii' ;  :iti<| 
il  propenv  •iirv^.-Tcr-i  :-.■  ■.»?  =-.•  -i.  '^r  i-»  nhicli  ihe  iniiMi'*!  liiuM'iiil  fn  l-i* 
tacfaek  coB^bis  of  t«o  <ir  munr  diiiiiiifC  |i.ini*i!(.  (Ik>  niiie  ut,  or  miiIi 
t  to.  one  vr  more  uf  «hk-n  «'ill  rutiiLV  to  pny  uli  tlii>  utiior  ili'lii.-*  ho 
shed.  lefiTiDZ  etiurjn  T^e&l  pruperty.  ur  inttrvst  in  n-al  pri»|H*rt\, 
.  to  Miisf  J  loe  cialiii  dnvo  in  questkm  iifNUi  the  iip|M.*iii ;  i\w  npp«-i- 
unmAj.  apoEi  lite  sh^ioq  of  any  iMrty  Ut  tin*  KiNH'ial  pmriHiiiii;;  in 
rro^te'ji  eoart.  maUv  ^if.'U  niitict-  to  all  |Kii'tifH  in  die  appfitl,  iliri'i'i 
rro^te's  court  uj  vau^v  iIh*  <lei'ree  to  be  firiMitiil.  uiili  iffpi-n  lo 
Hinct  parv^is  of  ve*l  prriperry.  vliii.-li  will  Hiillifi*  tn  p:iy  lli«>  ilctii-  imi 
trorersy  :  aiKi  iL«  proLvedfi  uf  n  siile.  iiiaiii*  pui>iiinit  itM>r>'iii,  !••  in* 
oted,  in  like  ruaijner  as  if  tho  ilecriHf  rfiat«Ml  only  la  liin^y  pan  i-1h  .imi 
debi9 :  esc«pl  liiai  any  surplus,  wliioh  imiy  rfinuin  inr  iliHtnlinri'in 
MiymeDt  of  thos«  debiji.  or  fio  much  ihi'rt>of  us  will  Hullio*  m  pav  tin* 
d  ID  coutrovers>.  idq^i  be  piiid  into  the Humigatc'!*  oiin-i  hm'I  ii-i.iiin'l 

county  treasurer.  suhj«*i*t  t<i  the  order  uf  th«^   Hurnipilt*,  to  iilii'ii-  iIm* 
of  the  appeal.     But  tui:<  section  iloct^  not  uutliori/^  a  i<iilf  nl  niu  «ii- 
aroel.  otherwise  than  i:i  cfae  order  prcKvrilied  for  that  piir|Ni-i'.  in  -•  • 
£764  and  2765  of  this  act. 

770.  The  death,  removal,  or  diM|uaIifirniion,  U'fnrt:  \Uv  lonipl' ?•■ 
ion  of  a  decree,  of  all  the  esecutorri  or  iidniiniMli-iilort,  who  li.ii<  >••  •  n 
m1  to  execute  it,  or  of  a  freeholder  HpiKiintiMi  lor  tin*  pnrpoic.  il'i'  -  r.nr 
kd  or  affect  the  execution  thereof ;  hut  th«>  Miirrc-tor  of  :li«-  \.' t  "ti 
MS  died,  been  removed,  or  l>ecomc  dis(|nttlifi«id.  ntii»i  pro*  •••-'I  to  •  •'<ii 
all  unfinished  matters,  as  his  pre<lecofiHor  inif;ht  hiivc  foinph'Ti'l    iIk- 

and   he   must  give  such  security   for  the  dm*  iNTroriiiiinn;  ol    lu-t 
.  as  the  surrogate  prescribes. 

771.  The  surr(^ate  may,  in  the  order  dinn'tin^  thf:  I'MTHiion  iif  ili'- 
\  or  in  a  separate  order  made  before  tin*  snle.  iillow  a  hnlc  to  >«•  rn.i'l*' 
li  credit,  not  exceeding  three  years,  for  not  more  limn  iIitc  fomili  "i 
irchatie-mouey.  to  b« secured  by  the  pan-huHcr's  iHiml,  iiml  Iim  mo' ii.'.»u'' 
e  property  sold,  except  where  the  Halo  iri  that  of  nn  inii'M-^r  nii'i' i 
:i*act ;  in  which  case,  the  order  may  pruscrilM;  tin*  .xiM'ijiir\  to  h*-  ;:i-.i n 

1772.  [^ani'd  1886.]  Each  distinct  [mrcel  ol  ical  pro|i4Miy  inn-t  'm-  <"ld 
countv  where  it  or  a  part  thereof  is  »<ituaU'd.  Tin;  |>i-«iviiiori'i  ol'  .>ti- 
1384,  1885.  1886,  1434,  1436  and  14:{6  of  thi^  art  npply  lo  u  p<il.li<: 
f  real  property,  or  of  an  iuterest  in  real  proi»#jrty,  uh  prrM*i  iIhiI  >»'  'j'!"* 
In  making  the  application  etich  provinion  rcliitin;^  lo  iIm*  flM'iin  i^^ 
id  to  apply  to  the  iMii'son  making  the  sale,  pursuant  to  the  ilc<'nH*  mihI 
der  directing  the  execution  thereof.  A  private  sale  of  ivn\  pn»p'''"'^» 
an  interest  in  real  property,  must  be  made  by  contract  in  writm;;,  ?*iib- 
)  the  approval  of  the  surrogate. 

773.  lam'd  1885.]     Whei-e  real  profXTty  to  be  sohl  at  public  snhi 
,ts  of  one  or  more  distinct  parcels,  the  fK'rson  iiiakiiig   tho  **"'*' ^IJ^"^^ 
each  distinct  parcel  to  be  separately  exposed  for  sale,  unless  ^^^J^J^^^j^aei. 
ed  in  tbe  decree,  or  in  tho  order  to  execute  i\ie  awwe,  w  w 
fuentJy  made  by  the  sti/ rotate.  -    »^\\v^^^^> 

'74.  An  executor  or  administmtor  u^wn    t\^c  c»X.«^^^i  ^  .  ^v^Xw^^'^V 
?</  to  execute  a  decree,  or  a  general  ov  ev^^cVuX  ftuw^'^^'*'^  ^ 
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wlio  hti^  an  Interest  in  any  of  the  real  property  to  be  sold,  shall  not,  directly 
or  indirectly,  purchase,  or  be,  or,  at  any  time  before  confirmation,  become 
iuKM'ested  in  a  purchase  at  the  sale  ;  except  that  a  guardian  may,  when 
authorized  8u  to  do  by  the  order  of  the  surrogate,  purchase,  io  his  nameitf 
otKce,  for  the  benefit  of  his  ward.  A  violation  of  this  section  renders  the 
purchase  void. 

^  2775.  [atnd  1885.]  The  person  making  the  sale  must,  with  all  cos* 
venient  speed  tile  with  the  Aurros:aie  a  report  of  the  sale.  The  sorrogite 
must  upon  notice,  given  in  such  manner  and  for  such  a  length  of  UmeM 
he  thinks  proper,  to  each  party  who  has  appeared,  inquire  into  the  proceed* 
in^s ;  and  he  may  take  oral  testimony  respecting  the  same.  If  be  u  of 
opinion  that  the  proceedings  wcit}  unfair;  or  that  the  sum  bid  for  the 
whole,  or  for  a  distinct  parcel  of  real  pro])erty  separately  sold,  or  in  case  of 
a  private  s:dc  of  the  same,  that  tl.e  sum  at  which  it  is  agreed  to  be  sold,  m 
less  than  the  value  thereof  at  the  time  of  sale,  and  that  h  sum  exceeding 
that  bid,  or  in  case  of  a  private  sale,  exceeding  thai  at  which  it  is  agreed  to  ; 
be  sold,  at  least  ten  per  centum,  exclusive  of  the  expenses  of  a  new  sale,  nay  i 
be  obtained  upon  a ■re8ale,^-he  must  make  an  order  %'acating  the  saleffitber 
wholly  or  with  respect  to  the  distinct  parcel  affected,  and  directing  another 
sale,  and  whether  it  shall  l)e  at  public  or  private  sale,  notice  of  which,  id 
case  of  a  [Miblic  sale  thereof,  must  be  given,  and  the  sale  must  be  conducted 
as  in  this  title  prescribed  for  a  public  or  private  sale  as  may  be  applicable. 

i^  2776.  Where  a  sale  is  not  vacated,  the  surrogate  must  make  an  order 
c<»n firming  it ;  and  where  it  is  vacated  as  to  a  part  only  of  the  property 
sold,  he  must  make  an  order  confirming  it  as  to  the  residue.  An  order,  uon- 
finuiug  51  sale,  must  direct  a  person  making  the  sale  to  execute  the  proper 
conveyances,  upon  compliance,  on  the  part  of  the  purchaser  or  pur- 
chasers, witli  the  terins  of  the  sale.  The  neeessarv  conveyances  must  be 
cxtjcuted  by  that  person  accordingly,  and  must  liriefly  i"efer  to  the  dei'ree, 
tlic  ifvdov  to  oxocutc  it,  and  tlio  order  of  confirmation. 

jj  2777.  A  conveyance  of  real  property,  made  pursuant  to  this  title,  does 
not  affect,  in  any  way,  the  title  of  a  purchaser  or  mortgagee,  in  g<>od  failli 
and  for  value,  from  jin  heir  or  devisee  of  the  decedent,  unless  letters  tes^ta- 
mentary  or  letters  of  administration,  upon  the  estate  of  the  decedent,  were 
granted,  by  a  surro'jrate's  court  having  Jurisdiction  to  grant  them,  upon  » 
petition  therefor,  presented  within  four  years  after  his  death. 

s^  2778.  P^xcept  as  prescribed  in  the  last  section,  a  conveyance  of  read  prop- 
erty, executed  upon  a  sale  thereof,  pursuant  to  this  title,  vests  in  the  grantee 
all  theestate,  riglit,  and  interestof  the  decedent  in  the  real  property  socouvey- 
ed,  at  tiie  time  of  his  death,  free  from  any  claim  of  his  widow  for  dower,  whii'h 
has  not  been  assigned  to  her  ;  but  subject  to  all  subsisting  charges  thereon 
l);v'  judgment,  njoi'tgatre,  or  otherwise,  Nvhich  existed  at  the  time  of  hi'' 
death.  Where  dower  ha:-  been  assigned  to  the  widow,  the  grantee  takes  the 
part  of  the  property  to  which  her  estate  in  dower  attaches,  subject  thereto 

§  2779.  Where  any  of  the  projjerty  to  be  sold  consists  of  an  interest, 
und<M-  a  contract  for  tlie  purchase?  of  real   property,  and  any  payment  is  yet 
to  be  made  upon  the  contract,  the  sale  must  be  made  subject    to  all  pay- 
ment,s,  thereafter  to  bocome  due  thereupon  ;  and  Jt  may,  also,  if  the  dtvrt?o» 
or  tin?  onh'r  to  execute   the  decree,  so  directs,  be  made  subject  to  all  pay- 
incnl.'^,  piv\'i<)u<ly  due  tlieveupow.     \\[  V\\e  ^aV*  \^  ^v\\^\<jv\,  \vi  wks   \iavment, 
///.•   A'/v;;s  of  snir   must    specify    \\\e   \u'\va\\\    auA  \W   \\WTl^V^^T  ^S.  *■w<i^:\^^ 
rr<,um'>l  in  thr  bond  to  In.'  giveu  \a  U^o  v^xvr\vAV^vv,vvs  Vv^^t«^^>^Vxxv>\ve.\.o 
fit'ction,  and  must  stule  to  wiiat  iv.iy.neuVs  \W  ^vv\o  \a  *vx\^^\.. 
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§  2780.  Where  a  sale  is  mode  subject  to  nny  p«iyments,  ra  specified  in 
the  last  section,  the  purchaser  must,  beloi-e  tl»e  yale  is  cuiifirnicd,  execute 
to  the  executor  or  administrator  of  the  decedent,  his  bond,  with  sureties, 
for  the  benefit  and  indemnity  of  the  obligee  and  his  successors,  and,  also, 
the  persons  entitled  to  the  interest  of  tlie  decedent  in  the  lands  so  con- 
tracted for,  in  a  penalty  at  least  twice  the  amount  of  all  the  payments,  sub- 
ject to  which  the  sale  is  made ;  conditioned  that  the  purchaser  will  punc- 
toally  make  all  those  payments,  and  will  fuhy  indemnify  the  obligee  and 
his  successors,  and  each  of  the  persons  so  entitled,  against  all  demands, 
charges,  costs,  and  expenses,  by  reason  of  anything  contained  in  the  con- 
tract or  by  reason  of  any  other  obligation  or  liability  of  the  decedent,  on 
account  of  the  purchase  of  the  property;  and  against  iill  other  covenants 
&nd  agreements  of  the  decedent,  to  and  with  the  vendor  of  the  property, 
iu  relation  thereto. 

§  2781.  But  where  an  interest  under  a  contract  for  the  purchase  of  real 
property  is  liable  to  be  sold,  as  prescrit)ed  in  this  title,  the  decree,  or  the 
order  for  the  execution  thereof,  may  direct  a  sale  of  the  decedent's  interest 
in  a  part  only  of  a  property,  if,  in  the  opinion  of  the  surrogate,  such  a  sale 
can  be  made  advantageously  to  the  estate  of  the  decedent,  and  so  that  the 
purchase-money  of  the  i>art  sold  w  ill  satisfy  and  discharge  all  the  payments, 
to  bo  made  for  all  the  property  contracted  for,  according  to  the  contract, 
hi  such  a  case,  the  purchaser  is  not  required  to  execute  a  bond. 

§  2782.  A  conveyance  of  the  decedent's  interest  in  all  the  real  property 
held  by  him  under  a  contract  for  tlie  purchase  thereof,  operates  as  an 
asHi^nment  of  the  contract  to  the  purchaser;  and  vests  in  him,  his  heirs 
Aod  assigns,  all  the  right,  title,  and  interest  of  all  the  persons  entitled,  at 
the  tiuic  of  the  sale,  iu  and  to  the  decedent's  interest  in  the  real  property. 

§  2783.  A  conveyance  of  the  dei^edent's  interest  in  a  part  only  of  the  real 
p>oi)erty,  held  under  such  a  contract,  transfers  to  the  purchaser  all  the 
decedent's  right,  title  and  interest  in  and  to  the  part  so  sold  ;  and  all  rights, 
*hich  would  be  acquired  thereto,  by  the  executor  or  administrator,  or  by 
any  person  entitled,  at  the  time  of  the  sale,  to  the  interest  of  the  decedent 
therein,  by  perfecting  the  title  to  the  property  co'itracted  for,  pursuant 
to  ^the  contract.  Upon  fully  complying  with  the  contract,  the  purchaser 
h«s  the  same  right  to  enforce  performance  thereof,  with  respect  to  the  part 
<^Dveyed  to  him ;  and  the  executor  or  administrator,  or  his  assignee,  has 
the  same  right  to  enforce  performance,  with  respect  to  the  residue,  as  the 
decedent  would  have  had,  if  he  was  living.  Any  title  acquired  *by  the  exe- 
cutor or  administrator,  or  his  assignee,  with  respect  to  the  part  not  sold, 
fast  be  held  in  trust  for  the  use  of  the  persons  entitled  to  the  decedent's 
"'terest ;  subject  to  the  dower  of  the  widow,  if  any. 

§  2784.  The  title  of  a  purchaser  in  good  faith,  at  a  sale  pursuant  to  a" 
^•ree  made  as  prescribed  in  this  title,  is  not,  nor  is  the  validity  of  a  inort- 
&»ge  or  lease  made  as  prescribed  in  this  title,  in  any  nay  affected  by  any  of 
*be  following  omissions,  errors,  defects,  or  irregularities  ;  except  so  far  as 
^hesame  would  affect  the  title  of  a  purchaser  at  a  sale,  made  [»ursuant  to 
^he  directions  containetl  in  a  judgment,  rendered  by  the  supreme  court  in 
^»  action : 

1.    Where  a  petition  was  presented,   and  the  proper  persons  were  duly 
^ited,  and  a  deci-ee  directing  a  mortgage  or  lease,  or  a  decree  for  a  sale,  and 
^ti  order  directing  the  execution  thereof  were  made,  as  prescribed  in  this 
"Hie:  and  the  decree,  and   the  order,  if  any,  were   duly  veco^d^, «&  \;v%i» 
k^ribed  ia  article  first  of  title  Brst  of  this  chapter*.  bN  «u>'  Qivti\^\Q\i^«ctnt,i 
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defei'f,  or  irrepcularity,  (X'curring  betveen  the  return  of  the  citatioD,  nd 
the  making  of  the  decree,  or  the  order  directiug  the  esccutioo  of  tbe 
decree. 

2.  Where  an  order,  confirming  a  sale  and  directing  a  convejanoe^  hai 
bet'n  made,  upon  proof,  satisfactory  to  the  surrogate,  that  all  the  acts  have 
been  done,  which  are  rcqnired  by  law  to  be  done,  after  the  order  dire^iig 
the  execution  of  tlic  decree,  to  authorize  the  suri'ogate  to  make  sach  u 
order  of  confirmation  :  by  the  actual  omission  to  do  such  an  act,  or  by  any 
error,  delect,  or  irregularity  in  the  same,  or  by  any  omission  in  the  rcciub 
of  tiie  convevance. 

i^  2786.  Where  the  records  of  the  surrogate's  court  have  been  hereto- 
fore, or  are  hereafter,  removed  from  one  place  to  another,  in  either  thesaiM 
or  another  county,  and  twenty- five  years  have  elapsed  after  a  sale  or  other 
disposition  of  real  property,  or  of  an  interest  in  real  property,  as  prescribed 
in  this  title,  the  due  appointment  of  a  guardian  for  each  infant  party  totlte 
special  proci^ding  must  l)e  presumed,  and  can  be  disproved  only  by  affirma* 
tive  record  evidence  to  tiie  contrary. 

§  2786.  The  proceeds  arising  from  a  mortgage,  lease,  or  sale,  made  as 
prescril)ed  in  tills  title,  must  be  paid  into  the  surrogate's  court  by  the 
executor,  administrator,  or  freeholder  receiving  the  same.  For  Uiat 
purp(»se,  he  must  pay  them  to  the  county  treasurer,  to  the  credit  of  tiie 
special  proceeding,  to  be  retained  by  him  as  prescribed  in  section  two  thoa- 
sand  five  hundred  and  thirty-seven  of  this  act.  Upon  payment  l>eing  so 
made,  the  heirs  and  devisees  of  the  decedent,  and  their  assigns,  and  all  tiie 
decedent's  remaining  real  property,  and  interest  in  real  property,  held  under 
a  contract  for  the  purchase  thereof,  are  exonerated  from  the  debts  estab- 
lished by  the  decree,  or  estahlishe<l  as  prescribed  in  the  next  section  but 
one,  as  far  as  the  proceeds  so  paid  over  are  sutficient,  after  deducting  the 
costs  and  expenses  allowed  by  the  surrogate,  to  satisfy  those  debts. 

^  2787.  Immediately  after  the  paynjent  into  court  of  the  proceeds  of  a 
mortirago,  lease,  or  sale,  as  proscribed  in  the  last  section,  the  surrogate  must 
cause  notice  of  the  time  and  |)lace  of  making  the  distribution,  to  be  |)ul»- 
lishcd,  at  least  once  in  each  of  the  six  weeks  immediately  preceding  the 
same,  in  a  newspaper  published  in  the  county  of  the  surrogate.  • 

^  2788.  At  the  time  and  place  designated  in  the  notice,  or  at  the  time 
and  place  to  which  the  hearing  is  adjourned,  the  surrogate  must  hear  tbe 
allegations  and  proofs  of  the  creditors,  and  of  the  persons  interc^ttNl  in  the 
estate,  or  in  the  ap|>lit'ation  of  the  proceeds,  respecting  any  demands  against 
th»*  detodent,  or  for  his  funeral  expenses,  then  presentiHi,  which  had  not 
been  established  or  rejected,  belore  making  ihe  decree.  The  provisioiii>  oi 
i\\\>  title,  lelating  to  contestin*:  and  establishing  debts,  and  preserving  the 
evi.lencc  thereof,  before  making  the  decree,  apply  to  the  proceedinp* 
lespecting  any  demand  so  [>resented.  A  debt,  which  was  established  by  the 
decL-ee,  may  be  again  controverted,  upon  the  hearing  provided  for  in  this 
section,  upon  the  di-^covery  of  new  evidence  impeaching  the  same,  and  upon 
such  a  notice  to  the  claimant,  as  tli(?  surrogate  directs,  but  not  otherwise. 

iij  2789.  Where  the  decree  was  executed  with   respect  to  a  part  only  of 

t}tf  rcn)  /)roperty,  or  iiiterests  in   real   ]>roperty,   specified   therein,  and  the 

/)roc('('(ln  of  /he  s/ile  lire    insutV\c\ei\t,  v\V\ev   \v.\\\v\^  V\\fe  co^V* -awvV  ^'s.\vei\*eH 

t/icnutf  to  ^ixiUi'y  all  the  del»ts  est;\\>V\<\Aev\  V^\  \\\o  (.Voxv-aj,  \.<^V^^vV<?v  \\\\\\ ^^i 

^^'/7j;///(/.s  c.'*f;i/>i»sht'(J  as  |>rcscr\\).M\m   vUe  VaM   ^ovW,  ^a^^  wW  va\v«x  *>««a 

mvnhie  out  of  the  8,  oi-escviW-X    uv  v\^\*  XxxXo,  W^  %^vt^,xv.  xc. 
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lake  an  order,  as  pre8cril)ed  in  section  two  thouRnnt)  seven  hundred  and 
ixty-oight  of  this  act,  directing  the  execution  of  the  dei^ree,  with  respect  to 
He  remainder,  or  so  much  thereof  as  iB  necessary.  The  proi'eedings  thero- 
pon  and  subsequent  thereto  are  the  same,  as  upo<i  and  subsequent  to  the 
FBt  order  for  the  execution  of  the  decree. 

§  2790.  Upon  the  hearing,  provided  for  in  the  last  section  but  one.  or 
pen  the  hearing  after  the  further  execution  of  tlie  decree,  as  prescribed  in 
be  last  section,  the  surrogate  must  also  he;ir  the  allegations  and  proofs  of 
ny  person,  who  claims  a  right  to  the  surplus  money,  or  any  part  thereof. 
L  claim  so  made  may  be  contested  by  any  other  person  making  a  like 
laim. 

§  2791.  The  surrogate  must,  by  a  supplementary  decree,  made  and 
evorded  in  like  manner  as  the  firat  decree,  determine  the  rights  of  tlie  crcd- 
turs  and  other  persons  interested,  to  share  in  the  pi'oceeds,  aud  direct  the 
istribution  thereof  accordingly.  Where  the  rights  of  creditors  are  estab- 
ished,  and  there  is  a  surplus,  respecting  the  distribution  of  which  a  contest 
rises,  he  may  make  a  supplementary  decree,  providing  for  the  payment  of 
he  cnnlitors  only  ;  and  reserving  all  questions,  as  to  the  distribution  of  the 
urplus,  to  be  settled  by  a  bccond  suppkniencary  decree.  An  appeal  may 
•e  taken  from  either  of  the  supplementary  decrees,  by  any  person  aggrieved 
hereby,  as  from  the  first  decree;  except  that  it  is  not  necessary  or  proper, 
0  make  any  creditor  a  party  to  an  appeal  from  the  second  supplementary 
iecree. 

§  2792.  Each  supplementary  decree  must  fix  the  suras  to  ite  paid  or 
nveated,  as  prescribed  in  the  following  sections  of  this  title,  as  far  as  they 
^n  be  then  fixed.  If  any  gum  cannot  be  then  fixed,  it  may  be  fixed  by  the 
>rder  of  the  suriogate  subsequently  made.  The  surrogate  must  cause  a 
certified  copy  of  each  supplementary  decree,  and  of  each  order,  to  be  deliv- 
ered to  the  county  treasurer,  who  must  distribute,  pay^over,  or  invest  the 
proceeds  in  his  liands,  as  directed  thereby. 

§  2793.  Money  paid  into  the  surrogate's  court,  as  prescribed  in  this 
title,  must  be  distributed  by  the  supplementary  decree  in  the  following 
Drder: 

1.  The  charges  and  expenses  of  the  mortgage,  lease,  or  sale,  and  of  the 
publication  of  the  notice  of  distribution,  and  the  other  actual  disbursements 
(Attending  the  distribution,  must  first  be  paid. 

2.  Where  an  interest  under  a  contract  for  the  purchase  of  real  property 
Was  sold,  all  sums  of  money,  which  were  due  at  the  time  of  the  sale,  pur- 
suant to  the  conti'act,  and  were  not  assumed  by  the  purchaser,  must  next 
^  paid  out  of  the  proceeds  of  the  sale  of  that  interest. 

3.  Out  of  the  remainder  of  the  money,  arising  upon  a  sale,  the  claim  of  - 
^ower,  of  the  decedent's  wife,  if  any,  which  has  not  been  assigned  to  her, 
*Ua8t  be  satisfied  by  setting  apart  for  investment,  one  third  of  the  gross 
proceeds  of  the  property  to  which  her  right  of  dower  attaches ;  unless, 
Within  such  a  time,  and  upon  such  a  notice  to  her,  as  the  surrogate  deems 
^^asonable,  she  presents  an  instrument  under  seal,  acknowledged  or  proved, 
*^nd  certified,  in  like  manner  as  a  deed  to  be  recoi'ded  in  the  county, 
^hereby  she  consents  to  accept,  in  lieu  of  he?  dower,  a  sum,  to  be  ascer- 
tained by  the  surrogate,  equal  to  the  value  of  her  right  of  dower  in  the 
gross  proceeds,  according  to  the  principles  applicab\e  V.o  V\te  tvwwvi\Wfe's»%  wv\^ 
^f  she  presents  such  an  instrument,  by  paying  to  ber  svicVv  w  «v\vcv» 

4.  Oat  of  the  remninder  of  the  monev,  arising  upoix  a  wov\.v;^v^4^  A^"^"^^-*  ^'''^. 
7/e,  mast  he  paid  the  costs  of  the  special  proeecims,  ^NVv\v<\«i^K  \.^  >^^  ^^'^- 
«wr  m  the  decree. 
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6.  Out  of  the  remaiuder  of  the  moiieVf  must  be  paid  the  sum,  if  VfA 
>viHch  hiirt  lMH*n  found  to  be  due  to  the  executor  or  adiniiiistrutor,  upMtl 
judicial  sottleiuent  of  his  account,  after  applying  thereupon  tlie  prooeedi of 
tlio  |M>rsonal  property.  But  this  subdivision  does  not  authorize  the  rep^- ' 
inent,  to  an  executor  or  administrator,  of  any  sum  paid  by  him  to  a  creditor 
of  the  decedent,  exceeding  the  proportion  which  tliat  «M'editor  wooW  fc> 
entitled  to  receive  from  the  estate  of  the  decedent,  upon  the  distributiw if 
all  the  assets  of  the  decedent,  and  the  proceeds  of  property  disposed  of  M 
prescribed  in  ihis  title. 

6.  Out  of  the  remainder  of  the  money,  must  be  paid,  in  full,  the  reM* 
able  funeral  expenses  of  the  decedent,  to  the  persons  whose  claims  tlierefw 
were  established  and  recited  as  debts,  in  the  first  decree,  and  were  not 
rejected  upon  the  second  hearing. 

7.  Out  of  the  remainder  of  the  money,  must  be  paid,  in  full,  the  otbff 
det)ts,  which  were  established  jmd  recited  in  the  fti*st  decree,  and  were  not 
rejected  u|)on  the  second  hearing;  or,  if  there  is  not  enough  for  thatpQ^ 
pose,  they,  or  so  much  thereof  as  the  money  applicable  thereto  will  \M, 
must  be  paid  in  the  order  pi-escribed  by  law  for  payment  of  a  decedwt^ 
debts  by  an  executor  or  adn)inistrator  out  of  the  personal  assets,  withort 
giving  preference  to  rent,  or  to  a  specialty,  or  to  any  demand  on  account  of 
an  action  pending  thereupon;  and  paying  debts  not  yet  due,  upon  a  rebate 
of  legal  interest. 

8.  Out  of  the  remainder  of  the  money,  must  be  paid,  in  like  manner,  the 
debts  first  established  by  the  supplementary  decree,  or  so  much  thereof  is 
the  remainder  will  pay. 

9.  If  any  surplus  remains,  it  must  be  distributed  among  the  heirs  and 
devisees  of  the  decedent,  or  the  persons  claiming  under  them,  and  anioug 
those  perstms  who  have  presented  and  proved  liens  upon  the  interests  of 
those  iieirs  or  devisees,  or  persons  claiming  under  th^ra,  which  were  cut  on 
by  the  sale  ;  according  to  their  respective  rights  and  priorities,  as  estab- 
lished in  the  supplementary  decree.  But  if  the  proceeds  of  any  of  tlie 
pro[)erty  sold  ha(i  been,  or  were  to  be,  converted  into  personal  j)n»per!y, 
pursuant  to  a  direction  contained  in  the  decedent's  will,  the  surplus  pi o- 
ceeds  of  that  i)art  of  the  property  must  be  paid  to  the  person  entitled 
thereto,  bv  the  terms  of  the  will. 

^  2794.  The  claim  of  dower  of  the  decedent's  wife,  in  real  pi-operty beld 
by  the  decedent,  under  a  contract  for  the  ])urchasc  thereof,  which  roust  be 
SiUisiied,  as  prescribed  in  subdivision  third  of  the  last  section,  extends  only 
to  the  annual  interest,  during  her  life,  upon  one  third  of  the  balance  remain- 
ing,  after  deducting  from  the  money  arising  upon  the  sale,  all  sums  tiw 
from  the  decedent,  at  the  time  of  the  sale,  for  the  real  property  «?o  I'oo- 
traded  and  sold. 

^  2795.  The  surrogate  must  cause  a  sum  set  apart  for  a  widow's  dower, 
as  prescribed  in  the  last  two  sections,  to  be  invested  by  the  county  trf;'* 
surei,  under  the  direction  of  the  surrogate,  in  the  public  stH.*urities  of  the 
State,  or  of  the  United  States,  or  in  permanent  mortgage  securites,  IwarinK 
interest  payable  annually,  or  oftener.  The  interest  or  other  income,  nius' 
be  paid  by  the  county  treasurer  to  the  widow,  during  her  life.  After h^f 
death,  the  county  treasuier,  under  the  direction  of  the  sun-ogate's  court. 
wuiuirsU'd  in  an  order  duly  entered,  nmst  sell  the  public  securities,  on"*'!* 
Ject  the  suniB  ioaned  upon  movlgut^e,  aaa^  v\\?»v.y\\^v\\,^  \W  \»xv»»iftd*^  U»s8  the 


costs  unci  expenses,  as  pre>cv*i\)ed  \u  v\\e  Va^x.  ^oeV\v.m  V»\V  v^T«Aw>^5^»^\' 
'ribution  of  the   remainder  oi   i\ift  mwxcv,  aU^v  >ivx\\^Wux^  W^  ^iXvLm 


tri/j 
dotver. 
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96.  [am'd  1882.]  Where  surplus  money  is  distributable  to  an  infant ; 
re  the  interest  in  the  property,  represented  by  it  consisted  of  a  pre- 
estute,  and  a  remainder  or  reversion  ;  the  decree  must  provide,  us 
gment  of  the  supreme  court  would  provide,  in  an  analogous  case,  for 
estment  of  the  money  in  the  public  becurities  of  the  Btutc,  or  of  the 

States ;  or  for  the  loan  thereof,  secured  by  bond,  and  by  mortgage 
ninctunbered  real  property  within  the  state,  worth  at  least,  exclusive 
lings  thereupon,  twice  tiic  sum  lent;  and  for  the  payment  of  the 
,  until  the  majority  of  the  infant  or  the  determination  of  the  tempo- 
terest ;  and  then,  for  the  payment  of  the  principal  to  the  person  or 
)  entitled  thereto.  Or  where  surplus  money  is  distributable  to  an 
the  decree  may,  in  the  dii^cretion  of  the  surrogate,  direct  that  the 
e  paid  to  his  general  guardian  upon  the  latter  giving  such  additional 
f  if  any,  as  the  surrogate  directs,  or  if  it  is  one  hundred  dollars  or 
at  it  be  deposited  by  the  county  treasurer  in  a  savings  bank  or  trust 
ly,   designated   by  the  surrogate,  and  that  the  interest  or  income 

be  applied  to  the  use  of  the  infant  until  its  majority. 

'97.  The  commencement  or  pendency  cf  an  action  or  special  pro- 
;,  having  for  its  object  the  sale,  either  absolutely  or  contingently,  of 
y  liable  to  be  disposed  of  as  prescribed  in  this  title ;  or  the  foreclos- 
advertisement,  of  a  mortgage  thereupon ;  or  any  proceeding  to  sell 
'operty,  taken  pursuant  to  a  judgment,  or  by  virtue  of  nn  execution, 
)t  affect  any  of  the  proceedings  taken  as  prescribed  by  this  title, 
the  surrogate  so  directs.  After  making  a  decree  directing  a  mortgage, 
)r  sale,  the  surrogate  may,  and,  in  a  proper  case,  he  must,  stay  the 
3  execute  the  decree,  with  respect  to  the  property  affected  by  the 
or  special  proceeding,  or  by  the  proceedings  then  pending,  until  the 
ination  thereof,  or  the  further  order  of  the  surrogate  with  respect 
.  If,  in  the  course  thereof,  a  sale  of  any  of  the  property  has  been 
before  making  the  decree  in  the  surrogate's  court,  the  decree  must 
J  for  the  application  of  the  surplus  proceeds  belonging  to  the  deced- 
itate.  If  such  a  sale  is  made  afterwards,  the  directions  contained  in 
eree,  relating  to  the  property  sold,  are  deemed  to  relate  to  those 
Is. 

'98.  Where  real  property,  or  an  interest  in  real  property,  liable  to  be 
•d  of  as  prescribed  in  this  title,  is  sold,  in  an  action  or  a  special 
ling,  specified  in  the  last  section,  to  satisfy  a  mortgage  or  other  lien 
)on,  which  accrued  during  the  decedent's  lifetime;  and  letters  testa- 
y  or  letters  of  administration,  upon  the  decedent's  estate,  were,  within 
ars  before  the  sale,  issued  from  a  surrogate's  court  of  the  State,  hav- 
isdiction  to  grant  them ;  the  surplus  money  must  be  paid  into  the 
ite's  court  from  which  the  letters  issiie<i.  If  the  sale  was  made  pur- 
to  the  directions  contained  in  a  judgment  or  order,  the  surplus 
ing  after  payment  of  all  the  liens  upon  the  property,  chargeable  upon 
►ceeds,  which  existed  at  the  time  of  the  decedent's  death,  must  be  so 
If  the  sale  was  made  in  any  other  manner,  the  >=urplus,  exteedinj:^ 
in  to  satisfy  which  the  property  was  sold,  and  the  costs  and 
es,  must,  within  thirty  days  after  the  receipt  of  the  money  from 
it  accrues,  be  so  paid  over  by  the  person  receiving  that  money.  The 
of  the  surrogate,  or  the  clerk  of  the  surrogate's  courts  or  the  couutv 
er,  aa  the  case  may  be,  is  a  sufficient  dVsebat^ie  \.o  \Xift  ^\«»wv  ^^^\^\^ 
ier, 

>P.  [a/nW  1881.']  Where  money  is  puid  mto  a  s\\tto^^V^>  ^«v^^'^^'!^ 
dm  the  last  flection,  and  a  petition  ior  *^^"  •^\av<i«»\Uow  o^  ^^^o^^"^ 


M    '  taCTAMrtsrriitt uMHiMi. ?  •-'•  nil 

ai  pTMoribed  in  this  title,  Is  pnidiiig  bilScire  Mm ;  or  !•  pMimltJI 
time  before  the  dlstribatkm  of  the  moiiey ;  the  mooiBf  mst  be  dh 
as  if  it  was  tlie  proceedf  of  the  decedeut^s  real  prepertV|  Mid  pan 
the  decree.  If  mich  a  petition  fa  not  pending  or  ptwnqdad,^  If  i 
for  the  disposition  of  the  decedent's  property  is  not  made  tfceraapei 
fieU  petition,  prajing  for  a  decree,  direeting  the  dietribtfm  4ii  tin 
among  the  persons  entitled  thereto,  may  be  pnMenced  by  >CBy  «f  tl 
sons.  Each  person,  who  irould  be  entitled  to  share  in  tlM  diatril 
the  proceeds  of  a  sale,  mast  be  cited  to  Pbow  ce«ae,  why  aneh  i 
sbonid  not  be  made.  Service  of  the  citaetiott  may  Uemade'spon  all 
sons  designated  therein,  bj  puMishHig  the  eame  in  two  newipapei 
Dated  as  prescribed  in  article  ftrst  of  title  aeoond  of  ihle  ohapler, 
once  in  each  Of  the  fonr  sncoessive  ireeks  immediately  preceding  tli 
day  thereof,  except  that  personal  aerWce  most  be  mode  upon  the  1 
wife,  heirs  ond  devisees  of  the  decedent,  and  also  noon  every  odie 
claiming  under  thero,  or  either  of  tliem  wlio  rseldeii  in  this  State.'  I 
return  of  the  citation,  the  rights  and  pHoritiea  of  the  peracps  k 
must  be  established,  and  a  d^ree  for  distribution  nuiat  Km  made, 
was  the  prooeeds  of  real  property  sold. 

§  2800.  Except  as  otherwise  specially  prescribed  In  thhi  title,  a 
taken  or  an  investmefit  maide,  porsnant  to  any  proriekm  thereof, 
taken  or  made  in  the  name  of  the  county  treaaarer,  ttdding  liis  oflii 
and  his  snccessors  in  office.  Each  seenrity  eo  taken,  and  all  tin 
connected  thereirith,  or  with  such  an  Investment,  and  eaah  leaae, ' 
prescribed  in  this  title,  must  be  immediately  delivered  to  the  Mam 
his  approval ;  and,  when  approved  by  him,  mnst  be  delivered  to  th 
treasurer,  who  must,  from  time  to  time,  collect  the  money  doe  th 
and  apply  it,  under  the  direction  of  the  surrogate,  as  preecribed  by 
that  purpose,  or  for  the  application  of  the  money  representei 
gecurity. 

g  2801.  Where  a  decree  has  been  made,  for  the  applicatioi 
proceeds  of  real  property  to  the  payment  of  the  decedent's  debts  oi 
expenses,  as  prescribed  in  this  title,  and  assets,  which  should  hi 
applied  thereto,  are  afterwards  discovered  ;  or,  for  any  other  reasoi 
or  other  personal  property  of  the  decedent,  wliich  should  have  beec 
thereto,  afterwards  comes  to  the  hands  of  the  exeoutor,  admii 
legatee,  or  next  of  kin ;  the  heir,  devisee,  or  other  person  aggrie< 
maintain  an  action  to  procure  re-imbursement  tlierefrom. 
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2805.  Id.;  proceedings  upon  return  of  2818.  Effect  of  decree. 

citation.  2814.  Kc«if!^nntion  of  trust. 

2806.  Id.;  other  persons  interested  to  2815.  Petition  for  security  fr 

bo  cited.  mentary  tnistee. 

28U7.  When   rarrogate    may    compel  281fl.  Security ;  how  given. 

Indicial  settlement.  2817.  Bmmoval  of  tavtamoii 

S908.  who  may  apply  therefor.  V». 

S!809.  Proceed  insrs  apon  return  of  cV-  ^^^.  Kv^oVcvVav«<c\\,  ^1  «««w 

Cation  ^^^-  Vtw;««dXxv«»>v«>wM^\« 

»M.  Jadieial  '.ealemeDt  oq  peUttou  IS^U^^  ' 


will  iirid 


t.^etlSUlnESTAAT  TfUniTEE. 

ecldl  by  an;  lust  wilt  mid  [a 


.;;■"'■  ^ 

en  led  b] 

'-".'.'".„ 

IS  befora 

~i.  Ill  ihe 

„l..lt«  ot 

i>(i  Peive 

,l?^fOli^ 

iitppi-steti 

rn)nale 

nil   Hiu'h 

l(»]  fui' 

»i  appen 

IwJnmy  also  unnuallj'  render  imd  liimllv  jniiii'i  i 

Itbs  luni^le  nf  ihecountj  Imving  juri^clkI 

tniiiuwr  pnivldeil  hy  1,iiv  for  llie  finnl  judui.i' 

eiWOlorB  nnd  admimstrnlorB,  nnd  may   loi    il.  ■ 
LnlhaBaine  oiiiitier  the  neeeesKi'v  Litmiuns  niijii 

WnWai']  BUcb  Biuil  BtailPinciH;  HUd   lliii  dwrue 

hid  tetllemenl  imi}'  beappenled  rmm  in  ihe  mii 

I  rnni  R  decree  of  a  sun'o^iiic's  ctiiiit  on  ilic  IJiiul  pcilltmeai  uf  tlie  acuiu 
I  Wm  eieiWIor  or  ndniinlaLinlor,  iiiiii  tlie  lilit  pruL-ccdings  shall   be  Imd 
hpidi^ipul;  in  nil  sueh  miniiat  ucconntiogH  □[  em-b  trusiee^,  tbv  BuiToguls 
pb;^  wham  sudi  nd'ounting  niay  bu  had  tliitU  iilluw  to  the  tnietee  or  tnie- 
W«  thfl  same  eonipensulion  for  his  or  their  gepvleen,  by  WHj  of  tomroifBlon, 
[aim  allowed  by  law  lo  exet^ulurs  aui)  ndinmiKtrntors,  bi^Hidra  thei    ' 

^  '  "  ■        ■  ■     ■       "■  B  additiotial  allowauo 

«  of  the  surmgula  ui 


t>MliIe 


pe 


feT' 


xmiil  properlv  rrani  ttietnutee. 
lor  II  iuilidnl  eettlnnm,  AS  { 
Btameiitarjr  iruBlee  may  l>e  H 
'  niiil  feU]o  bfs  nucount,  niH.V  b 
ated  ill  ihe  ciecuiion  uf  »n,v  01 
ti  iiirjmt  1:0  beiielidnl);  iniereU 
meiiLnry  tnielee,  p\ea  nt  JiifiBf 
tniive  of   Such  u  surety.      Upt 

iii'iituiy  inisicn  hai  lic«it  judii 
I  I-  |iii=9ciiii:J ;  in  which  case,' 


,i,pi,.i 


ta,  ,1,.  p. 


ull  the  persons  who  i 
ihe  will,  ur  by  upi;ru 
ppo[ierty  held   by  it: 
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determined.  If  such  a  controversy  remnins  uiideterniined,  after  the  deter- 
nnuutioii  of  nil  other  questions  upon  which  the  distribution  of  the  fund,  or 
the  delivery  of  the  personal  pi-opeiiy  depends,  the  decree  must  direct  iluit 
a  8UTD,  sufficient  to  satisfy  the  claim  in  controversy,  or  tlie  proportion  to 
which  it  is  entitled,  together  with  the  probable  amount  of  the  interest  nnd 
costs,  and,  if  the  case  so  requires,  that  the  personal  property  in  controversy, 
be  retained  in  the  hands  of  the  acL'ounting  pairty ;  or  that  the  moiiey  be 
deposited  in  a  safe  bank  or  trust  company,  subject  to  the  surrogate's  order, 
for  tlie  purpose  of  being  applied  to  the  payment  of  the  claim,  when  it  is 
due,  I'ec'overed,  or  settled ;  and  that  so  much  thereof,  as  is  not  needed  for 
that  purpose,  be  jifterwairds  distributed  according  to  law, 

^  2813.  A  decree,  made  upon  a  judicial  settlement  of  the  account  of  a 
testamentary  trustee,  as  prescribed  in  this  title,  or  the  judgment  rendered 
upon  an  appeal  from  such  a  decree,  has  the  same  force,  as  a  judgment  of 
tlie  supreme  court  to  the  same  effect,  as  against  each  party  who  was  duly 
cited  or  appeared,  and  every  person  who  would  be  bound  by  such  a  judg- 
ment, rendered  in  an  action  between  the  same  parties. 

^  2814.  A  testamentary  trustee  may,  at  any  time,  present  to  the  Efurro- 
gate^s  court  a  written  petition,  duly  verified,  praying  that  his  account  may 
be  judicially  settled  ;  that  a  decree  may  thereupon  be  maide,  allowing  h.m 
to  resign  bis  trust,  and  discharging  him  accordingly;  and  thai  all  peisons 
who  are  entitled,  absolutely  or  contingently,  by  the  terms  of  the  will  or  by 
*)peration  of  law,  to  share  in  the  fund  or  estate,  or  the  proceeds  of  any 
property  held  by  the  petitioner  as  a  part  of  his  trust,  may  be  cited  to  show 
irause,  why  such  a  decree  should  not  be  made.  The  petition  must  set  foith 
the  facts  upon  which  the  ttpplication  is  founded  ;  and  it  must,  in  all  other 
i-espets,  conform  to  a  petition  presented  for  a  judicial  settlement  of  the 
account  of  a  testamentary  trustee,  as  prescribed  in  this  title.  The  surro- 
gate may,  in  his  discretion,  entertain  or  decline  to  entertain  the  petition. 
Xf  he  entertains  it,  the  proceedings  must  be,  in  all  respects,  the  same  as 
Xipon  a  petition  for  a  judicial  settlement  of  the  petitioner's  account,  except 
that,  upon  the  hearing,  the  surrogate  must  first  determine,  whether  puffi- 
cieut  reasons  exist  for  granting  the  prayer  of  the  petition  ;  and,  if  he  deter- 
mines tliat  they  exist,  he  must  make  an  order  accordingly,  and  allowing  the 
petitioner  to  account,  for  the  purpose  of  being  disciiargt*d.  Upon  the  peti- 
tioner's fully  accounting,  and  paying  all  money  belonging  to  the  trust,  and 
delivering  all  books,  papers,  and  other  property  of  the  trust,  in  his  hands, 
either  into  the  surrogate's  court,  or  as  the  surrogate  directs,  a  decree  may 
be  made,  accepting  his  i-esignaiicm,  and  discharging  him  accordingly. 

g  2816.  Any  person,  beneficially  interested  in  the  execution  of  the 
trusit,  may  present  to  the  surrogate's  court  a  written  petition,  duly  verified, 
setting  forth,  either  upon  his  knowledge,  or  upon  his  information  and  belief, 
nny  fact,  respecting  a  testamentary  trustee,  the  existence  of  which,  if  it 
WHS  interposed  as  an  objection  to  gianting  letters  testamentary  to  a  person 
named  as  executor  in  a  will,  would  make  it  necessary  for  such  a  person  to 
give  security,  in  order  to  entitle  himself  to  letters;  and  praying  for  a 
deci*ee,  directing  the  testamentary  trustee  to  give  security  for  the  perform- 
ance of  his  trust ;  and  that  he  may  be  cited  to  show  cause,  why  such  a 
decree  should  not  be  made.  Upon  the  presentation  of  such  a  petition,  the 
surrogate  must  issue  a  citation  accordingly.  Upon  the  return  of  the  citation, 
a  decree,  requii-ing  tlie  testamentary  trustee  to  give  such  security,  may  be 
made,  in  a  case  where  a  ))ei>on  so  mimed  as  executor  can  entitle  himself  to 
letters  testamentary,  only  by  giving  a  bond  ;  but  not  otherwise. 

§  2816>  The  security,  given  as  prescribed  in  the  last.  bvieUQW^\«^QAN.\M%. 
bond   to  the  same  effect,  and  in   the  snme  tovm,  v\?>  v\\\  *i"SJ(ivi>\\.at^ %►  >a«i^- 
£it('h  provision  of  thi>  vlmptor^  aiplicable  lo  \V\o  \uiy\Ol  v^\  \\\\  e'k<>v'\\\v\t .  «t 
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the  rights,  duties,  nnd  liabilities  of  the  parties  thereto,  or  any  of  (hoi, 
including  the  release  of  the  sureties,  and  the  giving  of  a  new  bond,  appif 
to  the  buiul  8u  given,  iiud  to  the  parties  thereto. 

g  2817.  In  either  of  the  following  cases,  a  person  beneficially  intmstri 
the  execution  cf  the  trust,  may  present  to  the  surrogate's  court  a  written peti* 
tion,  duly  verified,  setting  forth  the  facts,  and  praying  for  a  decree  rennff- 
ing  a  testamentary  trustee  from  his  trust ;  and  that  he  may  be  cited  to  shof 
r.iuse,  why  such  a  decree  should  not  be  made: 

1.  Where,  if  he  was  named  in  u  will  as  executor,  letters  testamentur 
would  not  be  issued  to  him,  by  reason  of  his  personal  disqualificatioD  <v 
incompetency. 

2.  Where,  by  reason  of  his  having  wasted  or  improperly  applied  the 
money  or  other  property  in  his  charge,  or  invested  money  in  secnrities 
unauthorized  by  law,  or  otherwise  im providently  managed  or  injared  tlie 
property  committed  to  his  charge,  or  by  reason  of  other  misconduct  in  tlie 
execution  of  his  trust,  or  dishonesty,  drunkenness,  improvidence,  or  wani 
of  understanding,  he  is  unfit  for  the  due  execution  of  his  trust. 

8.  Where  he  lias  failed  to  give  a  bond,  as  required  by  a  decree,  made  as 
prescribed  in  the  last  two  sections;  or  has  wilfully  refused,  or  without  good 
cause  neglected,  to  obey,  a  direction  of  the  surrogate,  contained  in  any 
other  decree,  or  in  an  order,  made  as  prescribed  in  this  title ;  or  any  pro- 
vision of  law,  relating  to  the  discharge  of  his  duty. 

§  2818.  [aiTi'd  1884.]  When  a  sole  testamentary  trustee  dies  or 
become  a  lunatic,  or  is  by  a  decree  of  the  surrogate's  court  reinovfd 
or  allowed  to  resign,  and  the  trust  has  not  been  fully  executed,  the  same 
court  may  appoint  his  successor,  unless  such  an  appointment  would  foo- 
travcne  the  express  terms  of  the  will.  Where  one  of  two  cr  more  testa- 
mentary trustees  dies  or  becomes  a  lunatic,  or  is  by  decree  of  the  sun-oputc's 
court  removed  or  allowed  to  resign,  a  successor  shall  not  be  apptjiuttJ 
except  where  such  appointment  is  necessary  in  order  to  comply  wiili  the 
express  terms  of  the  will,  or  unless  the  same  court  or  the  supreme  court 
shall  be  of  the  opinion  that  the  appointment  of  a  successor  would  be  Joi* 
the  benefit  of  the  cestnis  que  trust.  Unless  and  until  a  successor  is 
appointed  the  remaining  trustee  or  ttustees  m.iy  proceed  and  execute  tlie 
trust  as  fully  as  if  sucli  trustee  or  trustees  had  not  died,  bei^ome  a  lunaiif. 
been  removed  or  resigned.  Where  a  decree  removing  u  trustee  or  disHrharg- 
ing  him  upon  his  resignation  does  not  designate  his  successor,  or  the  person 
designated  therein  does  not  qualify,  the  successor  must  be  appointed  and 
must  qualify  in  the  manner  prescribed  by  law  for  the  appointment  a"J 
qualification  of  an  administrator  with  the  will  ainiexed. 

g  2819.  Where  the  same  peison  is  a  testamentary  trustee,  and  alsothf 
executor  of  the  will,  or  an  administrator  upon  the  same  estate,  proceeilin}?' 
taken  by  or  against  him,  as  prescribed  in  this  title,  do  not  affect  him  ^^ 
executor  or  administrator,  or  the  creditors  of,  or  persons  interested  in,  the 
general  estate,  except  in  one  of  the  following  cases : 

I.  Wlicre  lie  presents  a  petition,  praying  for  the  revocation  of  his  lettor? 

he  may  also,  in  the  same  petition,  set  (orth  the  facts,  upon  showing  wliltl 

he  would  be  allowed  to  lesign  as  testamentary  tnistee ;  and  may  thereiip*" 

pray  for  a  decree  allowing  him  so  to  resign,  and  for  a  citation  accordingly- 

2.    Where  a  p(»rson  prcsoiits  a  \^e\\\\<n\,  vrxNxwvt,  Kw  \V\^  vjvcvcation  of  ii't 

ters  issued  to  nn  executor  or  adi\\\u\s\vuvw  ;  wwOlwwn  vil  \L\\»i  \^m\.*  w\.  Vs<^ 

in  the  petition  five  made,  bv  t\\e  pvov\s\ou^  ol  v\u^  V\\\<i,  ^\x\Tv<iNVivjX  ^^^  si^^ 

the  same  pev<ou  to  present  a  pouuou,  v>^'vv\u^i  U.t  v\xv.  v^xivv.nvv\  ^^  ^ 
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1  trustee ;  the  petitioner  may  pray  for  a  decree,  removing  the  person 
ned  of  in  both  capacities,  and  for  a  citation  accordingly. 
ther  case,  proceedings  upon  the  petition  for  tiie  resignation  or 
,  as  the  ease  requires,  of  the  testamentary  tnistee.  and  for  the  judi- 
lemcnt  of  his  account,  may  be  taken,  as  prescribed  in  this  title,  in 
ion  with,  or  separately  from,  the  like  pro<'ecdings  upon  the  petition 
revocation  of  the  letters,  as  the  surrogate  directs. 

20.  The  provisions  of  this  title  apply  to  a  trust  created  by  the  will 
ident  of  the  State,  or  relating  to  real  property,  situated  within  the 
ithout  regard  to  the  residence  of  the  trustee,  or  at  the  time  of  the 
»n  of  the  will. 

TITLE  Vn. 
Prwwdons  relating  to  a  gftardian, 

1.  Appointment,  removal,  and  resignation  of  a  general  guardian. 

a.  Sapervision  and  control  of  a  general  guardian.    S;.-ttlement  of  his  ao- 

connti*. 
3.  Guardians  appointed  by  will  or  deed. 

ARTICLE   FIRST. 

OINTMENT,  ReMOTAL,  AND  ResIONATION  OF  A  GENERAL  GUARDIAN. 


'ower  of  conrt  to  appoint  gnar- 
diauK 

Petition  for  appointment,  by 
infant  over  fourteen. 

ontents  of  petition  ;  citation. 

d.^  where  pvjtitioner  is  a  mar- 
ried woman. 

.ppointment  of  gnardiun. 

luardian  to  l>e  nominated  by 
infant. 

appointment  of  temp)rary  guar- 
dian for  infant  under  fourteen. 

^rm  of  office  of  temporary 
guardian. 

nqniry  as  to  value  of  propertj*. 

Qualification  of  guardian  of 
property. 


%  2831.  Id.;  of  guardian  of  person. 
2832.  When    letters  may  be  revoked 

for  miticonduct,  etc. 
2883.  Citation  ;  hearing ;  decree. 

2834.  Su&:pension   of  guardian  ;  effect 

thereof. 

2835.  Application  by  guardian  for  re- 

vocation of  leiters. 

2836.  Proceedings  thereupon. 

2837.  Ward  or  new  guardian  may  re- 

quire accounting. 
2888.  Application  for  ancillary  letters 
to  forei<;n  guatdian. 

2839.  Proceedings  iherenpou. 

2840.  Effect  of  such  letters. 

2841.  Application  of  the  last  section 

to  former  guutdians. 


21.  The  surrogate's  court  has  the  like  power  and  authority  to 
a  general  guardian,  of  the  person  or  of  the  property,  or  both,  of  an 
which  the  chancellor  had,  on  the  thirty-first  day  of  December, 
I  hundred  and  forty-six.  It  has  also  power  and  authority  to  appoint 
d  guardian,  of  the  person  or  of  the  property,  oi'  both,  of  an  infant 
ather  or  mother  is  livmg,  and  to  appoint  a  general  guardian,  of  the 
r  only,  of  an  infant  married  woman.     Such  power  and  authority 

exercised  in  like  manner  as  they  were  exercised  by  the  court  of 
jr,  subject  to  the  provisions  of  this  act.  The  same  person  may  be 
jd  guardian  of  an  infant  in  both  capacities  ;  or  the  guardianship  of 
on  and  of  the  property  may  be  committed  to  diflFerent  persons. 

22.  In  either  of  the  following  cases,  an  infant,  of  the  age  of  four- 
irs  or  upwards,  may  present,  to  the  surrogate's  court  of  the  county 
1  he  resides  ;  or,  if  he  is  not  a  resident  of  the  State,  to  the  surro- 
ourt  of  the  county  in  which  any  of  his  property,  real  or  persowa-l,  \^ 

;  a  written  petition,  duly  verified,  sett'mc  {oy\\\  VVvfe  ^^^X.-*.  m^^^xn. 
be  jurisdiction  of  the    court  depends,  and  prv^fw^  iw   ^  $iA^\^^ 
'g  a  general  guardian,  either  of   his  person.  o\r   o^  \v\«»  v^o^^Vs^vs 
he  case  reqwres ;  and,  if  necessary,  that  t\\e  pev^oii^,  ecvxKvN^^  ^ 


IlLW  Ui  be  clleil  upoii  audi  au  spplii'sUuii,  miiy  lie  uileJ  iji  uIiuw  cbuw,  oli; 

1.  Wbore  «uch  &  K^oeml  guurtimn  hna  nul  be«ii  iJulj  RppuiiiteU,  eiUierb; 
n  I'ourt  ur  coiupelKnl  juri»dicLiiiu  uf  ilia  Slutu,  or  by  ihn  trill  ui'  dwd  of  bit 
fulliur  or  moliier,  sdmitteJ  to  prulrale  ur  iiutbi-uiiuileil,  and  rvvonlei],  ii»  pM- 
ecribeil  la  seuljou  iwu  tluMiuuil  dgbi  linudi'vd  mix!  Kriy-uoii  ol  itilsovl, 

2.  Where  a.  geueral  gunrjinn  aj  niipoiiiieil  hiw  diwi,  become  inouinpeWI 
ur  (] iaqu 111 i Sell :  or  refaees  (□  act ;  or  bati  been  I'enioveil ;  oi'  wlierc  bU  lim 
or  office  llMa  expired. 

Wbere  tlie  petitioner  ie  a  non-reeldent  mm-ried  nomun,  nnd  tli*:  pelllioa 
reliilex  10  persoiml  proper^  only,  it  niUBt  nffirniiitivcly  ahow  Ihnl  (he  pmp. 
bi'ty  ift  nut  aubjoc^I  lu  lliv  l'ohMuI  ut  di'^tpusiuuti  ul  bci'  bunhanil,  bv  tlieba 
of  tbe  pelilioiier's  reaidencp. 

g  2823.  A  petition,  presented  as  presoribeil  in  tliu  last  set-lion,  muel  (Im 
state  vrlietlier  av  not  the  fniber  and  molhcr  uf  tlie  peiiiiuuer  uv  knuoo  it 
be  living.  If  eltbei' oF  theau  ie  kooHii  lube  Uving.  and  tbe  pdiiiiuikIw) 
not  pra.v  tliut  tbc  fatbei',  or,  if  be  is  deiid,  tlmt  ilie  nioilisr,  ttny  be  iippcuD'tl 
tbe  general  gaardiui,  it  raiiat  »et  forlb  the  uiiotimainueea  Whfnh  reiuliir  tlw 
appoiiitmeul  of  tinotber  perfoQ  expedient ;  nod  must  prar  tlmt  tbe  Httilt, 
or,  if  be  la  dnid,  tli^it  tbe  niother,  'if  ihc  puiiiioiier  uiuy  lie  eitni  to  ilu* 
eonse,  why  the  dei.-ree  ohould  luit  be  mida,  A.  eitutfou,  ii«Hed  lo  tlwMbn' 
of  tlie  petUiotier,  mu^t  be  served  at  leiiat  ten  duys  befoce  it  is  rellinudilr 
Wliere  the  caae  ia  witbiii  HtibdlTisioii  Eeeoiid  of  (lie  laKt  fieetian,  lliapMl- 
tiim  must  praj  that  the  pernun  formerly  appointed  general  giiicrdbin  DMjbf 
cited,  nnloaS  it  ia  sbown  that  lie  U  dead.  Tbe  surn^tilu  luitsl  inquire,  ud 
Hseertain  ns  far  ae  piTiuticable,  what  i-elMives  of  tbe  infant  reside  in  I* 
county  i  »nd  he  may,  in  Iiib  diatfrotion,  eue  any  relative  or  clnaa  of  relnli*" 
of  tbe  infant,  residing  in  that  county  or  elaeivbara,  tu  ebow  (Muse  why  lit 
prayer  of  tbe  petition  ehuubi  not  be  grunted. 

§  2824.  The  liat  Beutiun  ai^lieo,  where  tbe  petilioiwr  ia  >  miMd 
woman  ;  except  tlint  ber  busbnud  must  nl*o  be  cited,  nnd  tbtit  the  sMnfM 
mny,  in  bia  diacreTlon,  make  h  deeree,  iippoiatiiig  u  giivrdian  of  bvt  pn>)i' 
erty,  without  citing  her  lather  ui'  lier  moiber. 

%  2825.  Upon  the  return  of  the  eitniion,  tbe  Hurmgnle  rouat  m>l>viat<i 
n  deuree  in  tbe  jiremiBes,  ns  jimtiee  rei|uirea.  He  ntny,  in  lii«  diailtM. 
bear  Hlle^^llonu  and  pnmrs  fioni  a  pei-aiMi  out  1  parly.  Where  a  citallca  \t 
nut  issued,  tbe  eurrogate  munt,  upon  tite  preaenlslion  of  tbe  pelJwii 
iuquite  into  the  uircumiitani'ee.  For  tbe  iiurpuac  of  UKili  tin  inquir;,  tf 
of  an  inqiury  into  tho  amount  ol  security  tn  lie requiicd  of  tlie  goanlia^ 
be  may  isaue  a  aiibpiena,  iei|uiring  imy  penion  ta  eUMd  before  luMiM 
teaiifj;  roBpecting  any  inaHer  involvud  ilterein.  If  be  ui  satK'lied  that  *• 
allegations  oE  the  petition  are  true  in  fact,  and  thHt  tbc  inlcrcNti  ollli> 
inCant  will  be  promoted  by  Ibe  iippointmonl  of  a  k^ix^i'"!  guantiaii,  Mt)ii'r"f 
bis  person  or  of  hia  properly,  he  must  make  a  decree  nciioritiii-li,  i'\'~f" 
tbnt  a  guardian  of  tbe  person  of  a  ranrried  woman  shall  not  In'  .i)i|'<  iiii'l 
In  a  proper  t'ase,  he  miiy  appoint  n  gcDeriil  gwiidian  in  o|iu  C!i|>ii>  i;;.  "i'^' 
ont  a  citation ;  and  Isoue  a  citation,  to  shi>w  cause  against  tbc  ap|XPiiiiniiiii 
of  n  general  gnardiaii,  in  tbe  utber  capacity. 

%  2826.  A  guardian,  appointed  upon  the  supb^^tbin  of  an  infant  «(  tt* 
itj{e  uf  fourteen  years,  or  upwards,  us  prescribed  in  lbi»  article,  umtl  t* 
nominated  by  the  infant,  subject  lo  the  approval  of  the  eurrugacc 

g  2S27.  A  relative  ol  hu  inf«nL  under  fourteen  yoaiw  uf  age,  or  J 
oti<er  pei-aon  in  behalf  of  such  au  mUiA,iB»')  ¥™*«*-"'  ""^ 
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•iirl  of  the  county  in  which  the  infiint  rf^siiies;  or,  if  ho  is  not  n  resident 
tiic  State,  to  tht»-siirmgar«'rt  f(»uri  of  t\u*  oounty  in  whii^h  any  of  the 
"f ant's  property,  real  or  personal,  is  situated  ;  a  written  petition,  duly  veri- 
frci,  setting  forth  the  facts,  U[K)n  wliicii  the  jurisdiction  of  the  court 
^pends,  and  praying  for  a  decree  MpiM)inting  a  «:;uardnin  of  the  person,  or 
!  tiie  property,  or  both,  of  tlie  infant,  to  serve  until  the  infant  attains  the 
(eof  fourteen  yesirs,  and  a  successor  to  the  j^Uiirdian  is  appointed.  The 
ksn  in  which  such  a  guardian  may  be  appointed,  the  contents  of  the  peti- 
uu,  and  the  proceedings  iheieupon,  are  the  same,  as  prescribed  in  the 
»X^oiug  sections  of  this  article,  with  respect  to  the  appointment  of  a  gen- 
'<il  guardian,  upon  the  i^tition  of  an  infant  of  the  age  of  fourteen  years  or 
?> wards;  except  that  the  surrogate  must  nominate,  as  well  as  appoint,  the 
'tnporary  guardian. 

§  2828.  The  term  of  office  of  a  guardian,  appointed  as  prescribed  in  tlie 
at  section,  expires  when  the  infant  attains  the  age  of  fourteen  years.  But 
:'t:er  the  infant  attains  that  age,  the  person  so  appointed  coutinues  to 
^tiain  all  the  powers  and  authority,  and  is  {subject  to  all  the  duties  and  Ha- 
il ities,  of  a  guardian  of  the  [>crson,  or  of  the  property,  or  of  both,  purauant 
»  his  letters  ;  until  his  successor  is  appointed  and  has  qualified,  ov  until 
la  letters  are  revoked,  for  some  other  cause,  hy  the  decree  of  the  surro- 
tte'fl  court;  and  his  sureties  are  responsible  accordingly. 

§  2829.  Where  a  general  guardian  of  the  property  of  an  infant  is 
^pointed,  as  prescribed  in  this  article,  the  8urr(»gate  must  inquire  into  the 
tfant's  eirenmstances,  and  must  ascertain,  as  nearly  as  practicable,  the 
tloe  of  his  personal  property,  and  of  the  rents  and  protits  of  his  real  prop- 

■ty. 

§  2830.  [am'd  1881.]  Before  letters  of  guardianship  of  an  infant's  prop- 
"ty  are  issued  by  the  surrogate's  court,  the  person  ap|)ointed  must,  besides 
I  Icing  an  official  oath,  as  prescribed  by  law,  execut'j  to  the  infant,  and  file 
ith  the  surrc^ate  his  bond,  with  at  least  two  sureties  in  a  penahy,  fixed  by 
i«  surrogate,  not  less  than  twice  the  value  of  the  personal  property,  and 
f  the  rents  and  profits  of  the  real  property  ;  conditioned  tliat  the  guardian 
ill  in  all  thing?,  faithfully  discharge  the  trust  reposed  in  him,  and  obey  all 
•  xrful  directions  of  the  surrogate  toucrhing  the  trust;  and  that  he  will,  in 
H  respects,  render  a  jtist  and  true  account  of  all  money  and  other  property 
Seeived  by  him,  and  of  the  application  thereof,  and  of  his  jjuarrlijmship, 
lienever  he  is  required  so  to  do,  by  a  court  of  competent  jurisdiction  ^  but 
kc  surrogate  may,  in  his  discretion,  limit  tlu>  amount  of  the  bond  to  not 
>aw  than  twice  the  value  of  the  personal  property  and  of  the  rents  and 
t'ofits  of  the  I'd!!  property  for  the  term  of  three  years. 

§  2831.  Before  letters  of  guardianship  of  an  infant's  person  are  issued 
.V  the  surrogate's  court,  the  person  appointed  must  take  the  official  oath,  as 
^e.**cribed  by  law.  The  surrogate  may  also  require  him  to  execute  to  the 
Ifant  a  bond,  in  a  penalty  fixed  by  the  surrogate,  and  w'nh  or  without 
areties,  ns  to  the  surrogate  seems  proper ;  conditioned,  that  tlie  guardian 
"111  in  all  things  faithfully  discharge  the  trust  reposed  in  him,  an<i  duly 
ucount  for  all  money  or  other  property  which  may  come  to  his  hands,  as 
irected  by  the  surrogate's  court. 

§  2832.  In  either  of  the  /oi/owjng  cases,  the  wrt(V,  ot  ^itv-^  \«iV\\\\^,  o^ 
thcr  person  in  his;  bohnlf,  or  t.'ie  surety  of   a   jiuanVwwA,  "ttwvv,  \\V  •^^^N    U\>^^> 
v.-ione  to  the  awrorrnte'^   court  a    written  petition,  i\\Av  WivWu^vX,  •?>vAM\\\'^;, 
«A  the  facta,  and  pruning  for  a  decree,  revoking  \elveva  iA   ^vv\\Ok:\v\\\A\\\ 


i^-^wsar 


uuinpluiticd  of  iiiii;^  Iw  uiliHl  to  aliu*  unimo,  nhj  aucb  a  decree  sbould  oul  Iw 

].  Wlicre  tliL-  )(u»nliaii  is  iliscjUHtiSed  b/  Uv,  or  is,  for  any  renun, 
iDcoai  peient  In  TulGi  bis  t.rust. 

^.  Wliei'c,  by  renBun  of  liJB  Imciiig  vtBted  or  improper]/  uppliwl  Ibo 
money  or  othar  propurty  in  Ijia  cliargo,  or  inveatBii  money  in  aMiirlliis 
unnnlliorixed  by  Inw,  or  i)tlierivi»:  ImpntviiJeiitly  maDOged  or  injuml  Mm 
rciil  or  pei'Hounl  propcily  of  ihe  mird.  or  by  renaoii  of  olher  iniscondiwt  in 
Ihe  eieunLion  of  bis  ofGce.  or  hi3  diebooeaty,  drunk eiineaa,  iinpniVideDUC,  or 
waDt  of  uudorstHiidiug,  ho  is  unSt  for  the  due  eiei;utioii  Of  his  otBm. 

S.  Where  he  bail  wilfully  refused,  or,  witliouc  gmid  CHUse,  iieglnited,  u 
obey  any  lawful  direiiiion  ot  the  surrognte,  contained  Ininleereewnn 
order :  ur  iidj  proriaion  of  law,  relnling  lo  the  dischnrge  of  his  duly. 

4.  Where  the  gnuic  of  letter  to  him  was  obcuined,  by  a  fulse  aujjgn^ 
of  II  material  fact 

5.  Where  he  Ims  removed,  or  is  about  to  remove,  from  the  S(nt«. 
«,  [n  the  cafe  of  the  guni'dliin  of  the  person,  where  the  infnni's  «d(ir« 

will  be  promoted  by  the  appolatment  of  Riiothei'  frmrdiun. 

§  2833.  Upon  the  presentation  of  a  uetitlon,  ub  pivscribed  'n  th 
Boeiion,  the  Burrogute  must  inquire  iutii  the  matter;  nnd,  for  tlinl  pnriMse, 
he  uiuy  issue  a  Bubpcsna  to  any  person,  requirini;  him  lo  uttand  and  lv>i'| 
in  Ihe  preiniset.  If  ibe  surrogate  U  natisfied  Ibnt  there  is  probable  c«lM  >" 
hellere,  ihnl  the  iille^tionB  of  the  petition  are  true,  be  mtut  iaKoea  eiUiHa 
lo  Ihe  guardian  complHined  of ;  anii,  upon  the  return  thereof,  if  tbe  malsntl 
allegatioQK  of  the  petition  ai'e  esmbliiilied.  he  must  mnko  n  ileci-ce,  rs'iikiBg 
the  guardian's  letters  oecordirigly;  ci«epl  Ihnt,  whera  the  eaae  in  •ill"" 
Hubdivi^iun  third  or  fourth  o[  the  lii^'t  tieciion.  he  must  disinise  ilie  pronnl- 
inge,  uiiilei'  the  like  ciruum^tiinues  »iid  upon  the  like  terms,  hs  preacritffil  t> 
Sections  two  thouaund  six  huodrtx)  and  eighly-Six  am]  two  IbonMud  ifi 
hundred  and  eighty-sevea  of  this  ai't,  wliere  a  similar  complaint  ia  ni 


%  2834.  Upon  Issuing  a  ciCa  , 

auri'0),iilo  nuiy,  m  bis  disirietion,  make  nu  uider  suspending  tlM  p»nli«. 
wholly  or  |>arlly,  from  tbe  exercise  of  his  powers  aud  uutbonty,  during  Ur 
peiidenoT  of  the  npecinl  proi'eediiig.  A.  cercilled  copy  of  an  order  so  Bu^ 
must  att'ompeiiy  thecilatiou,  and  be  served  therewilh;  but.  from  tbo  lia* 
when  it  is  inade,  Ihe  order  is  binding  upon  the  goardiun  aud  upon  ill  ff''" 
persons,  witbout  service  thereof,  sabjeut  lo  the  exceptions  und  limiiu 
pi-eaunheil  in  aectionfl  two  thousand  sin  liundred  and  lliree  and  Iwq  li 
siind  six  hundred  and  four  of  this  net,  with  respci't  to  a  decree  renil 
leltera. 

§383S.  Aguanliun,  appointed  bs  prescribed  in  tills  title,  mey,  ■!  U) 
forth  tbe  facts  upon  which  llie  Mppliculion  is  founded,  and  pmying  iblU 

revoking  his  letters,  and  dlscburging  li 

may  bt^  died  to  show  i'nu:'e,  nby  sueh  a  decree  should  n 

surrogate  mar,  in  his  diacretioa,  entertain  or  decline  Ic 

cation. 

g  2836.  If  the  surrogate  entertains  an  ap  ph  eat  ion,  made  es  pramltal 
In  ibe  last  setiioii,  he  must  \Wie  ».  wtsiion,  as  prayed  for  in  i"  '  ~  -''— ■ 
and  he  ma;  also  reciuire  dqIaw  ot  'tVe  &^v^v»^™">^^  ^tea  tt 
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irsons,  and  in  sach  a  manner,  aR  lie  deems  proper.  Upon  the  return  of  the 
csitation,  aguai'dian  ad  litem  for  the  ward  nuL^t  be  appointed  ;  an<]  the  Hur- 
^ogate  may  also,  in  his  discretion,  allow  any  i)rrson  to  appear  and  contest 
'the  application,  in  the  interest  of  the  ward.  Upon  the  hearing,  the  surro- 
li^te  must  first  determine  whether  sufficient  reasons  exist  for  granting  the 
^Jwyerof  the  petition.  If  he  determines  that  they  exist,  and  tliat  the  inter- 
ests of  the  ward  will  not  be  prejudiced  by  the  resignation  of  the  guariliao, 
the  surrogate  must  make  an  order  accordingly,  and  allowing  the  petitioner 
X^  aeeouut,  for  the  purpose  of  being  discharged.  Upon  his  fully  accounting, 
€%nd  paying  all  money  which  is  found  to  be  due  from  him  to  tlie  ward,  and 
cieli?ering  all  books,  papers,  and  other  property  of  the  ward  in  his  hand.-«, 
either  into  the  surrogate's  court,  or  iu  such  a  manner  as  the  surrogate 
<}irects,  a  decree  may  be  made,  revoking  the  petitioner's  letters,  a..d 
ciischarging  him  accordingly. 

§  2837.  Notwithstanding  the  discharge  of  a  guardian,  as  prescribed  in 
the  last  section,  his  successor  or  tiie  ward  may  compel  a  judicial  settlement 
f)f  his  account,  as  prescribed  in  article  second  of  this  title,  in  the  same  man- 
ner and  with  like  effect,  as  if  the  decree  discharging  him  had  not  been 
made.  With  respect  to  all  nntters  connected  with  his  tnist,  his  sureties 
continue  to  bo  liable,  until  his  account  is  judicially  settled  accordingly. 

§  2838.  Where  an  infant,  who  resides  without  the  State  and  within  the 
United  States,  is  entitled  to  property  within  the  State,  or  to  maintain  an 
action  iu  any  court  thereof,  a  general  guardian  of  his  pro|)erty,  who  has 
been  appointed  by  a  court  of  competent  jurisdiction,  within  the  state  or  ter- 
ritory where  the  ward  resides,  and  has  there  given  security,  in  at  least 
twice  the  vjilue  of  the  personal  property,  and  of  tlie  rents  and  profits  of  the 
real  property,  of  the  ward,  may  present,  to  the  surrogate's  court  having 
jniisdiction,  a  written  petition,  duly  verified,  setting  forth  the  facts,  and 
praying  for  ancillary  letters  of  guardiansiiip  accordingly.  The  petition  niust 
be  accompanied  with  exemplified  copies  of  the  records  and  other  papers, 
showing  that  he  has  been  so  appointed,  and  has  given  the  security  required 
in  this  sectiou,  which  must  be  authenticated  in  the  mode  prescribed  in 
article  seventh  of  title  thii'd  of  this  chapter,  for  the  authenticatitm  of  records 
and  papers,  upon  an  application  for  ancillary  letters  testamentary,  or  ancil- 
lary letters  of  administration. 

§  2839.  Where  the  surrogate  is  satisfied,  upon  the  pnpei-s  presented,  as 
prescribed  in  the  last  section,  that  the  case  is  within  that  section,  and  that 
it  will  be  for  the  ward's  interest,  that  ancillary  letters  of  guaitiianship 
should  be  issued  to  the  petitioner,  he  may  make  a  decree,  admitting  the 
exemplified  copies  of  the  foreign  letters  to  be  recorded,  and  granting  ancil- 
lary letters  accordingly.  Such  a  decree  may  be  made  without  a  citation  ; 
or  the  surrogate  may  cite  such  persons  as  he  thinks  proper,  to  show  cause, 
why  the  prayer  of  the  petition  should  not  be  granted.  But  before  the 
ancillary  letters  are  issued,  the  surrogate  must  inquire,  whether  any  debts 
are  due  from  the  ward's  estate  to  residents  of  the  State ;  and  if  so,  he  must 
require  payment  thereof. 

§  2840.  Ancillary  letters  are  issued,  as  prescribed  in  the  last  section, 
without  security,  and  without  an  oath  of  office.     They  authorize  the  person, 
to  whom  they  are  issued,  to  demand  and  receive  the  v)Ov*w\w\.  >^\c^y^\V^  ^  ^\a\ 
the  rents  and  profits  of  the  real  property,  of  lV\e  Travd ;  Vo  ^\'$.\)ViSQ;  <A  >^<k^jcn. 
in  like  manner  as  a  gunrd'mn  of  the  propevtv,  5\p\>o\uVev\  v\9>  Y\c^».;\^^vi<^  v^ 
hia  Article;  to  remove  them   from   the  State  ;  and  to   \tvv\\\vVv\\\\  ^>'^   ^%\«v> 
37  action  or  special  proceedincr  in  the  ward's  be\m\t.     ^vW.  \Xies   ^^  ^ 
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MMO.  PTDCMdliiKt.  wbm  uccuunt  de- 

KM.  SamctW  our  diRrI  ai  to  iu- 
jj  2S43.  A  general  gU:irdian  of  nn  infant's  propenj,  nppoiiitwi  bj  »  'Vf- 
rognie'*  court,  must,  in  ilic  niotiili  of  J.inuuryof  eHuIiyenr,  as  long  >s  mJ 
of  ibe  infaot'B  property,  or  of  the  piweMs  ibereof,  remains  under  bis  Mt 
trol,  file  in  thp  surrogate's  coart  the  fallawing  piipere ; 

1.  An  inveutory,  conUiiniNg  ii  full  and  ii'ue  ^lutemenl  Bni  liescriptifln of 
euvh  nrtit-Ie  or  item  of  pnifoiiu!  pioperlv  of  Lis  mini,  reoelvcd  by  liiiu,Kiiiit 
his  appointment,  or  ainc^  llie  filing  of  the  lu.tt  annuul  iaventoi?,  as  the  iiw 
reqnirea  ;  the  value  of  eai^h  •Pilule  or  item  itO  received  ;  n  I'm  of  the  nrtidel 
or  itenjii,  remnining  tn  hiahuDda;  a  etBtemeut  of  the  muuuer  in  irhicli  bt 
haR  dI^*poBed  of  eiich  artiuie  or  item,  not  I'eai^iining  in  bis  hiiniU ;  and  a  full 
dc-triiption  of  the  umoaaL  and  nulure  of  ejiib  iuve^tmunt  uf  muiiej,  aiait 
by  him. 

2.  A  full  nnd  true  m  count,  in  fonti  ot  debtor  and  ciwlitor,  of  all  Ml 
rtU'iplK  and  jtisburaeineu's  of  monc.v,  durin;;  the  preceding  jear ;  in  whkt 
be  mui^t  cbai-ge  bimsc'r  nith  oiiv  balnnce  remaining  in  hia  h^nda,  wbeotka 
liiat  ni-couut  nax  i-endeied,  nnd  muBt  diatincilf  alaw  tlw  nmount  of  lb« 
buhitKC  ivmaining  in  his  hands,  at  the  conclnsion  o(  the  yew,  tobaihu^ 

§  2843.  With  tlio  Inreniory  and  Recount,  filed  as  prescribed  b  Iho  M 
Hcclion,  must  be  filed  nn  aOidurit,  nhich  muet  be  mude  bj  the  gnanlijiD, 
unless,  for  gnod  cnnae  shown  in  the  uffldnvlt,  llie  surrt^te  permlla  tba 
pnmo  lo  be  mudo  by  un  agent  or  aitoniey,  who  fa.  cognizaot.of  the  fttu. 
The  affidniit  must  state,  in  auhstnni-c,  that  the  inventory  and  necount  (oa- 
tnin.  tu  tlic  bcAt  of  llie  nRinnt »  knowledge  and  belief,  a  full  nnd  true  BtiW- 
munt  uf  uli  the  guurdian'a  r«c«ipta  and  dlsbursoaMntM,  on  aeeoaut  of  A* 
n'.ird :  and  of  all  money  and  other  peraonni  prt^ierty  ot  tho  >ud,  wMdl 
hare  come  lo  the  handa  uf  the  guardiun,  or  hiiTc  been  reoeiTadby  aayotlKr 
pei-eoa  by  his  order  or  nulhin'*w.y,  or  ^«t  ^i*  «»&,»«»*  \6a  KindEHuamt.or 
siuve   the   filine   of   the   last  nnoutt\  "in''P'\W«'!  w.-^  ^""S"  '^,r!^ 

-mo  statemetn  and  aicount  of  the  ninnncv,i'i 
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le,  and  of  all  the  property  remaining  in  his  hunds,  at  the  time  of  filing 
inventorv  and  account ;  and  a  full  and  true  de.'^ciiption  of  the  amount, 
nature  of  each  investment  made  by  him,  since  his  appointment,  or  since 
filing  of  the  last  annual  invontoiy,  and  account,  as  tiie  case  requires  ; 
.  that  he  does  not  know  of  any  error  or  omission  in  the  inventory  or 
Dunt,  to  the  prejudice  of  the  ward.  Tlie  surrogate  must  annex  a  copy 
.his  and  the  last  section,  to  all  letters  of  guardianslnp  of  the  property  of 
infant  issued  from  his  court. 

j  2844.  [ani^d  1881.]  In  the  month  of  February  of  each  year  and  there- 
?r  until  completed,  the  sur.ogatc  must,  for  the  purposes  specified  in  the 
t  section,  examine,  or  cause  to  be  examined,  uuJer  his  direction,  all 
entories  and  accounts  of  guardians  filed  since  the  first  day  of  Fe)>ruary 
:he  preceding  year.  The  examination  may  bo  made  by  the  clerk  of  the 
rogate*8  court,  or  by  a  person  specially  appointed  by  the  surrogate  to 
ke  it,  who  must,  before  lie  enters  upon  the  examination,  subscribe  and 
e  before  the  surrogate,  and  file  with  the  clerk  of  tlie  surrogate's  court, 
oath  faithfully  to  execute  his  duties,  and  to  make  a  true  report  to  the 
rogate.  Where  the  surrogate  seasonably  certifies  in  writing  to  the  board 
jupervisoi*8,  or  in  the  county  of  New  York,  to  the  board  of  aldermen, 
t  the  examination  required  by  this  section  cannot  be  made  by  him  or  by 
clerk  of  the  surrogate's  cf)urt,  or  by  any  clerk  employed  in  his  office 
1  paid  by  the  county,  the  board  must  provide  for  the  compensation  of  a 
;able  person  to  make  the  examination. 

)  2845.  If  it  appears  to  the  surrogate,  upon  an  examination  made  as 
scribed  in  the  last  section,  that  a  general  guardian  of  an  infant's  prop- 
r,  appointed  by  letters  issued  from  his  court,  has  omitted  to  file  his 
lual  inventory  or  account,  or  the  affidavit  relating  thereto,  as  prescribed 
.he  last  section  but  one  ;  or  if  the  surrogate  is  of  the  opinion,  that  the 
jrest  of  the  ward  requires  that  the  guardian  should  render  a  more  full  or 
isfactory  inventory  or  account ;  the  surrogate  must  make  an  order, 
uiring  the  guardian  to  supply  the  deficiency,  and  also,  in  his  discretion, 
uiring  the  guardian  personally  to  pay  the  expense  of  serving  the  order 
)n  him.  Where  the  guardian  fails  to  comply  with  such  an  order,  within 
ee  iponths  after  it  is  made ;  or  where  the  surrogate  has  reason  to  believe 
t  sufficient  cause  exists  for  the  guardian's  removal,  the  surrogate  may, 
lis  discretion,  appoint  a  fit  and  proper  person  special  guardian  of  the 
*d,  for  the  purpose  of  filing  a  petition  in  his  behalf,  for  the  removal  of 
guardian,  and  prosecuting  the  necessary  proceedings  for  that  purpose. 

I  2846.  Upon  the  petition  of  the  general  guardian  of  au  infant's  person 
)roj)erty ;  or  of  the  infant;  or  of  any  relative  ov  other  person  in  his 
alf ;  the  surrogate,  upon  notice  to  such  persons,  if  any,  as  he  thinks 
per  to  notify  may  make  an  order,  directing  the  application,  by  the  guard- 
of  the  infant's  property,  to  the  support  and  education  of  the  infant,  of 
h  a  sura  as  to  the  surrogate  seems  proper,  out  of  the  income  of  the 
mt's  prof3erty ;  or,  where  tlie  income  is  inadeijuaie  for  that  purpose,  out 
he  principal. 

2847.  A  written  petition,  duly  verified,  praying  for  the  judicial  settle- 
it  of  the  account  of  a  general  guardian  of  an  infant's  property,  and  that 
nay  be  cited  to  attend  the  settlement  thereof,  may  \>ei  \>^fc*^wX^^  \.^  >i5w5i 
ogiitc*3  court,  in  either  of  the  following  cases  *, 

By  the  warily  after  he  has  attained  his  iTia[\ov\\y. 
By  the  execmor  or  adininjstratc^r  of  a  wav\\^  V\\o  W^  ^\ft^. 
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3.  By  the  guardian's  8iu-cessor,  including  a  guardian  appointe 
reveraul  of  n  decree,  appointing  the  person  so  required  to  accoai 

^2848.  [am'd  .188 1. J     A  petition,  for  the  judicial  settlera 
account  of  u  general  guardian  of  an  infant's  person,  may  be  pi 
pre:icribed  in  the  List  section,  or  by  the  general  guai*dian  of  t 
property  ;  but  ur>on  the  presentation  thereof,  proof  roust  be  m 
surrogate's   satisfaction,    that   the   guardian   so   required   to  a 
received  money  or  property  of  the  ward,  for  which  he  has  not 
or  which  he  has  not  paid  ur  delivered  to  the  general  guardian  of 
pro[)erty  ;  and  a  guardian  of  the  estate  only  of  n  minor  shall 
puiposes  of  this  chapter,  deemed  u  general  guardian. 

^  2849.  A  guardian  may  present  to  the  surrogate's  court  a  } 
tion,  duly  verified,  praying  for  a  judicial  settlement  of  his  ace 
discharge  from  his  duties  and  liabilities,  in  any  case,  where  a  pc 
judiciiii  settlement  of  his  account  may  be  presented  by  any  othc 
prescribed  in  either  of  the  lust  two  sections.  The  petition  mus 
the  person,  who  might  have  so  presented  a  petition,  may  be  cite 
the  settlement. 

§  2860.  [am^d  1882.]  Upon  the  presentation  of  a  petition,  a 
in  either  of  the  last  three  sections,  the  surrogate  must  issut 
accordingly.  Section  twenty-seven  hundred  and  twenty-sev( 
twentv-seven  hundred  and  thirty-three  to  twentv-seven  hundred 
eight,  both  inclusive,  and  section  twenty-seven  hundred  and  fortv 
act  apply  to  a  guardian  accounting,  as  prescribed  in  this  articl 
late  the  proceedings  upon  such  an  accounting.  The  accounting 
annex  to  every  account  produced  and  tiled  by  him  an  affidavit, 
prescribed  in  this  article  tor  tlie  affidavit  to  be  annexed  by 
annual  inventory  and  account.  A  guardian  designated  in  t 
oiititied  to  the  same  compensation  as  an  executor  or  administrat 

ARTICLE  THIRD. 

(jCardians  appointed  by  Will  or  Deed. 

^  saWl.  Will    or   dt'od    contaiuiny^    a\y-        i  2855.  Inventory  and  inte 

point monr  to  ho  proved,  etc.,  counx  may  be  re 

and  reeordiHi.  2856.  Wlun    snrroijare 

fiKVJ.  IN'stamentary  guardian  ;  qnali-  Judicial  seitlcinei 

float  ion.  loners,  etc.  2857.  Effeot  of  decree. 

5ISM.  When    seenrity    required    from  2858.  Removal  of  gnardi. 

<;uardi:in    ap|>o;nted    hy    will  hy  will  or  deed. 

»u-  divd.                         '  "i-^.  Res'i jsnnat  ion  of  suci 

2S54.  NVh.Ht  seeuruy  to  l>o  j;iven.  28tiO.  Appointmeut  of  t^u 

<J  2851.  .\  person  sliall  not  exorcist-,  within  the  State, 
or  authoritx.  as  guardian  of  the  poison  or  property  of  un  infai 
ol  an  ap{HMn:iuont  oontaiiuvl  in  the  will  of  the  ihtant's  fathe 
boiujj  a  ix*>idont  oJ  the  State,  and  dyinsx  after  this  chapter  t 
uniO>s  tho  will  has  Invn  duly  admiitod  to  probate,  and  rcco 
pixnvr  sunvLratoV  v\»urt,  and  letters  of  guardianship  have  Ikh 
iiim  '.her>'U|HM> ;  v^r  h\  virtue  ot  an  appiMuiment  i'ontaineil  in  a 
infant's  tathor  or  mother.  Umus:  .i  rt>siviv-ui  of  the  State,  execute 
ih.ipier  J,»kos  otTivt,  uuWs^  Oao  v\vVv\  Vvt^->  V-i^jw  SLoknowledjied  or 
*v;(:rit\f.  so  as  to  euluV  \\  \v^  Vv  \>sxvvac4,  ;jLTV'\\ia^fe  Xy^^xv  \^c 
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•*w  death  of  the  grantor,  the  person  appointed  is  presumed  to  have 
flounced  the  appoiutiueut ;  and  if  a  guardian  is  afterwards  duly  appointed 
^7  &  surrogate's  court,  the  presuinptiou  is  conclusive. 

§2852.  Where  a  will,  containing  the  appointment  of  a  guardian,  ' 
*^  admitted  to  probate,  the  person  appointed  guardian  must,  within  thirty 
^ajra  thereafter,  qualify  as  proscribed  in  section  two  thousand  five  hundred 
^d  nineiy-four  of  this  act ;  otherwise  he  is  deemed  to  have  renounced  the 
Appointment.  But  the  surrogate  may  extend  the  time  so  to  qualify,  upon 
%ood  cause  shown,  for  not  more  than  three  months.  And  any  person  inter- 
^ted  in  the  est^ite  may,  before  letters  of  guardianship  are  i.s^>u«.'d,  iilu  au 
Affidavit  setting  forth  with  respect  to  the  guni-dian,  so  appomtcd,  any  fact 
^bich  is  made  by  law  au  objection  to  the  issuing  of  letters  testamentary  to 
tm  executor.  Sections  two  thousand  six  hundred  and  thirtv-six  to  two  thou- 
(and  six  hundred  and  thirty-eight  of  this  act,  both  inclusive,  apply  to  such 
lUiHifidavit  and  to  the  proceedings  there  i pen.  A  person  appointed  guard- 
ian by  will  may,  at  any  time  before  he  qualifies,  renounce  the  appointment 
by  a  written  instrument,  under  his  hand,  filed  in  the  surrogate's  ottice. 

§  2853.  Where  a  guardian  of  an  infant's  person  or  property  has  been 
ippointed  by  will  or  by  deed,  the  infant,  or  any  relative  or  other  p<»rson  in 
lis  behalf,  may  present,  to  the  surrogate's  court  in  which  the  will  was 
idmitted  to  probate ;  or  to  the  surrogate's  court  of  the  county  in  which  the 
ieed  was  recorded ;  a  written  petition,  duly  verified,  setting  forth,  either 
ipon  his  knowledge,  or  upon 'his  information  and  belief,  any  fact,  respecting 
he  guardian,  the  existence  of  which,  if  it  was  interposed  as  an  objection  to 
[ranting  letters  testamentary  to  a  person  named  as  executor  in  a  will,  would 
Qake  it  necessary  for  such  a  person  to  give  a  bond,  in  order  to  entitle  him- 
elf  to  letters ;  and  praying  for  a  decree,  requiring  the  guardian  to  give 
ecurity  for  the  performance  of  his  trust;  and  that  he  may  be  cited  to  show 
ause  why  such  a  decree  should  not  be  made.  Upon  the  presentation  of 
uch  a  petition,  and  proof  of  the  facts  therein  alleged,  to  the  satisfaction  of 
he  surrogate,  he  must  issue  a  citation  accordingly.  Upon  the  return  of  the 
itation,  a  decree  requiring  the  guardian  to  give  security  may  l)e  made,  in 
he  discretion  of  the  surrogate,  in  a  case  where  a  person  so  named  as  execu- 
or  ;  can  entitle  himself  to  lettei"^  testamentary  only  by  giving  a  bond  ;  but 
lOt  otherwise. 

§  2854.  The  security  to  be  given,  as  prescribed  in  the  last  two  sections, 
lust  be  a  bond  to  the  same  effect,  and  in  the  same  form,  as  the  bond  of  a 
eneral  guardian,  appointed  by  the  surrogate's  court.  Each  provision  of 
liis  chapter,  applicable  to  the  bond  of  such  a  guardian,  and  to  the  rights, 
uties,  and  liabilities  of  the  parties  thereto,  or  any  of  them,  including  the 
3lease  of  the  sureties,  and  the  giving  of  a  new  bond  ;  applies  to  the  bend 
J  given,  and  the  parties  thereto. 

§  2855.  Upon  the  petition  of  the  ward,  or  of  any  relative  or  other  per- 
m   in    his   behalf,  the   surrogate's  court   having  jurisdiction    to  require 
?curity,  as  prescribed  in  the  hist  three  sections,  may,  al  any  time,  in  the 
iscretion  of  the  surrogate,  make  an  order,  requiring  a  guardian,  appointed 
y  will  or  by  deed,  to  render  and  tile  an  inventory  and  account,  in  tl^e  same 
jrm,    and   verified    in    the   same   manner   as   the   inventory  and  account 
jquired  to  be  filed  annually  by  a  guardian  appointed  Vi'^'  «t«,wx\^wj.v\.vi^  vi,ww\\.^ 
9  prescribed  in  urtiele  second  of  this  title.      T\\e  ovAoy  tv\wn  'A^^v>>  wivv^w^i 
cb  an  inventory  and  account  to  be  tiled,  in   the  u\o\\\\\  ^A  Avvwwavn  viS.  ^vv.viS.\ 
tr  thereafter.     Sections  two  thousand  eight  \\u\\OLTvid  awOl  ^w\n-vnnv>>  vv>v^ 
isand  eight  hundred  and  forty-five   of  Ibia  act,  \)otYi  XwcXx^L'ivN^,  sv\>v^^ 
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HUi'h  an  invoiitoiy  and  aiecount,  and  to  the  filing  thereof,  as  if  the  guardian 
liaii  1m'«'Ii  ainioinitd  bv  the  surrogate's  court. 

§5  2866.  The  sunogute's  court,  having  jurisdiction  to  require  fi?curity, 
may  couipel  a  judicial  settlement  of  the  account  of  a  guai-dian,  appoinwd 
I),  will  or  by  deed,  in  any  case  where  it  may  compel  a  judicial  seltlemeui of 
the  account  of  a  guanlian  appointed  by  it ;  and  the  proceedings  to  procure 
Hucii  a  settlement  are  the  same,  as  if  the  guardian  had  been  so  appoiuted. 

^  2867.  A  decive,  made  upon  a  judicial  settlement  of  the  account  of  t  1 
guardian  apiiointed  by  will  or  by  deed,  as  prescribed  in  this  article,  or  th« 
judgment  rendered  nptm  ap()eal  fiH>m  such  decree,  has   the  same  force,  u  i 
judgment  ol  the  supreme  court  to  the  same  etl'ect. 

§  2868.  Upon  the  petition  of  the  ward,  or  of  any  relative  or  other  pa^ 
son  in  his  b4;half,  the  surrogate's  court,  having  jurisdiction  to  require 
security  from  a  guardian  appointed  by  will  or  by  deed,  may  remove  such* 
guardian,  in  any  case  where  a  testamentary  trustee  may  be  removed,  as  pre- 
scribed in  title  sixth  of  this  chapter;  and  the  prm-eedings  upon  such  a  peti- 
tion are  the  same,  as  prescribed  in  that  title  for  the  removal  of  a  testaineo* 
tary  trustee.  Where  a  citation  is  issued,  upon  a  petition  for  the  remofal 
of  such  a  guardian,  he  may  be  susi^cnded  from  the  exercise  of  his  powers 
and  auth(»rity  as  if  he  had  been  apf^ointed  by  the  surrogate's  court. 

§  2869.  A  guardian  appointed  by  will  or  by  deed,  may  be  allowed  to 
resign  his  trust,  by  the  suirogate's  court,  having  jurisdiction  to  require 
>ecurity  from  him.  The  proceedings  for  that  purpose,  and  the  effect  of  t 
dt'cive  made  thereniM^n,  are  the  same,  as  where  a  guardian  appointed  by  the 
suirogate's  court  presents  a  petition,  praying  that  his  letters  may  be 
revoked,  as  prescribed  in  article  first  of  this  title. 

;J  2860.  Where  a  sole  guanlian,  appointed  by  will  or  by  deed,  has  been, 
by  the  ileeree  of  the  surrogate's  court,  removed  or  allowed  to  resign,  a  suc- 
cessor ma\  be  appointed  by  the  same  court,  with  the  effect  prescribed  iu 
seedon  two  thousand  six  hundred  and  tive  of  this  act  ;  unless  such 
an  appointment  wouM  contravene  the  express  terms  of  the  will  or  deed. 
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£     XI. — Provisiomb  specially  relatiko  to  courts  or  jusncsu  of 

THi:   PEACK   IN   THE   CITY   OF    BROOKLYN. 

E     XII. — Miscellaneous  Provisions. 

TITLE  I. 
Jurisdiction  and  general  powers. 


Justice's  jiirisdiction  must  be 
specially  coiiterred  by  law. 

General  civil  juriHdictiou. 

No  jiiritsdictioii  in  certain  cases. 

Con:'es«>ion  uf  jiulgment. 

Actions  by  and  againcil  officers, 
etc.;  and  by  cxecators*,  i»rc. 

Tavern  kcc))cr!(  dirtqnalified. 

Members  of  lugislautro  not  com- 
pelled to  act. 


I  2868.  Jastices  to  hold  courts  ;  general 
powers. 
In  what  town,  etc.,  action  must 

be  brougtit. 
Crimihul  contempts. 
Id.:  h  >w  puiiinhttd. 
Offender  to  be  iiuard. 
2873.  Kfcord  of  conviction. 
:i2b74.  Kcqiiisitetj  or  commitment. 

Fine  to  Iw  paid  to  ovtTseer  or 
HU(K.'rintenUent  of  tbe  poor. 

861.  A  justice  of  the  pence  has  such  jurisdiction  in  civil  aiction.s  and 
1  proceeding:^,  us  is  specially  conferred  upon  liim   by  statute,  and  no 


2860. 

2^70. 

2871. 
2872. 


2873. 


862.  Except  as  otherwise  prescribed  in  the  next  section,  a  justice  of 
Mce  hns  jurisdiction  of  the  fuilowmg  civil  actions  ; 

Ao  action  to  recover  damages  u|>on  or  for  breuch  of  a  contract,  express 
>Iied,  other  than  a  promise  to  marry,  wliere  the  sum  claimed  does  not 
1  tvro  hundred  dollars. 

A.n  action  to  recover  damages  for  a  personal  injury,  or  an  injury  to 
I'ty,  where  the  sum  claimed  does  not  exceed  two  hundred  dollars. 
^D  action  for  a  hne  or  penalty,  not  exceeding  two  hundred  dollars. 
An  action  upon  a  bou'l  conditioned  for  the  payment  of  money,  where 
m  claimed  to  be  diie  does  not  exceed  two  hundred  dollars  ;  the  ju<lg- 
to  be  rendered  for  the  sum  actually  due.  Where  the  sum  secured  by 
>nd  is  to  be  paid  in  instalments,  an  action  may  be  brought  for  each 
ment,  as   it  becomes  due. 

\n  action  upon  a  surety  bond,  taken,  by  any  justice  of  the  peace. 
in  action  upon  a  judgment  rendered  in  a  court  of  a  justice  of  the 
or  in  a  district  court  of  the  city  of  New  York,  or  in  a  justices'  court 
ity,  being  a  court  not  of  record. 

.\n  action  to  recover  one  or  more  chattels,  with  or  without  damages 
e  taking,  withholding,  or  detcnil(m  thereof,  wliere  the  value  of  the 
1,  or  of  all  the  chattels,  as  stated  in  the  affidavit  made  on  the  part  of 
uintifT,  does  not  exceed  two  hundred  dollars. 

863.  [ani'd  18K2.]  But  a  justice  of  the  peace  cannot  take  cognizance 
vil  action,  in  either  of  the  lollowii.g  cases: 

Where  the  people  of  the  state  are  a  party,  except  for  one  or  more 
>r  penalties  not  exceeding  two  hundred  dollars. 

Where  the  title  to  real  property  comes  in  question,  as  prescribed  in 
bird  of  this  chapter. 

iVliere  the  action  is  to  recover  damages  for  an  assualt,  battery,    false 
(oninent,  libel,  slander,  criminal  conversation,  seduction,  or  malicious 
jution,  or  where  It  is  brought  under  sections   18*67,  iftVd,  \%^^,  Vi^'^^t.^ 
•9  oi  this  act. 

Vlwiv,  in  a  niattor  of  nccount^  the  sum  total  oi  l\\e  Av;eo>\v\V%  o\  \ioiOvi. 
proved  to  the  sutislnction  of  the  justice,  exceeds  iouv  YvviuvVc^i^  v^^- 
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f).  Wliore  the  action  is  biwight  against  an  executor  or  admini 
hkIi. 

^  2864.  A  justice  of  the  peace  has  also  jarisdioiion  to  render 
u|M)ii  the  confession  of  a  (iofendant,  as  proscribed  in  title  six 
chapicr,  where  the  sum  confessed  does  not  exceed  five  hundred  d 

§  2865.  [am*t.  1882.]     An  action,  cogntzjihle  by  a  justice  of 
may  be  brought  by  or  against  a  cor|X)ration ;  by  or  against  u  nuti 
in  his  own  rij'ht;  bv  or  u$;ainst  a  town  or  coantv  officer  in  his  o( 
actor  ;  or  by  an  executor,  administrator,  trustee  of  an  express 
receiver  in  supplementary  proceedings. 

§  2866.  A  justice  of  the  peace,  who  is  an  innholder  or  taverc 
fact,  lias  no  power  or  jurisdiction  under  any  provision  of  this  ch; 
if  a  judgment  has  l>een  actually  rendered  by  him,  before  he  Ih'Cj 
quaiitied,  he  may  give  a  transcript  thereof,  or  issue  execution  the 
satisfy  the  judgment,  upon  payment  thereof. 

§  2867.  A  justice  of  the  peace,  who  is  a  member  of  the 
assembly,  is  not  obliged  to  take  cojrnizanceof  a  civil  action  or  s] 
ceeding  ;  but  he  may  take  cognizance  thereof,  in  his  discretion. 

§  2868.  A  justice  of  the  peace  must  hold,  within  hi>  town 
court  for  the  trial  of  any  action  or  spe<'ial  proceeding,  of  which  iu 
diction,  brought  before  him.  lie  must  hear,  try,  and  determine 
according  to  law  and  equity  ;  and  for  that  purpose,  where  specia 
is  not  otherwise  made  by  law,  the  court  is  vested  with  all  the 
l)Owers  possessed  by  the  supreme  court. 

§  2869.  An  action  nuiift  be  brought  before  a  justice  of  a  t( 
wherein  one  of  tlij  parties  resides,  or  a  justiro  of  an  adjoining  t( 
ni  tlie  same  county,  except  in  one  of  the  following  cases  : 

1.  Wliero  the  defendant  has  ai>scon(led  from  his  residence, 
brouglit  before  a  jus:  ice  of  the  town  or  city  in  which  the  defer 
portion  of  Ills  property,  is  at  the  time  of  the  co'.umencemenr  of  il 

:l.  \Vlier(»  the  plainiitf  is  not  a  resident  of  the  county,  or  if  th« 
or  more  f)iainiiffs,  where  all  are  non  residents  thereof,  it  may  I 
before  a  justice  of  the  town  or  city,  in  which  the  plainiilT.  or  eit 
l)laintiffs,  or  his  attorney,  is  at  the  time  of  the  commencement  of 

li.   Wiiere   tiie   defendant   is   a   non-resident  of    the   county, 
brought  i)efore  a  justice  of  the  town  or  'jity,  in  which  he  is  at  t 
tlie  conmiencement  of  the  action. 

4.  Wlieie  It  is  specially  prescribed  by  law,  that  a  particular 
be  brought  before  a  justice  of  the  t«)wn,  city,  county,  or  district 
otf<»nce  was  committed,  or  where  property  is  found.  A  defeiu 
nated  in  section  two  thousand  eight  hunereil  and  scveniy-nine,  t 
thousand  eight  hundred  and  eighty,  or  section  two  thousand  eig 
and  eighty-one  of  this  act,  is  deemed,  for  the  purposes  of  this 
resident  of  the  town  or  city  where  the  person,  to  whom  a  copy  ( 
mous  is  delivered,  resides. 

§  2870.   A  justice  of  the  peace   luis  power  to  punish,  for  a  cri 

tempt,  a  j)eis()n  guilty  of  eiiWr  o^  \\\o  UA\o\n\\\«  vxcI-a •. 

1.    J>>/sor(ierIv,    contempt uow^,  ov  wMJ^vAviwx  \w\\\\\\w  Xv^vj^w^Jv^ 

en<rnfro(l  in  the* trial  of  an  actum,  v\\c  ycwAoyW;:^  vA  a  \\\v\^\\\cw\ 

Judical  j,roeco(ling;   wlievo  svkAa  ^^^^^'^^V^^^,"'^^,;;^'^  "" 

proceedings,  or  to  impair  vhe  vesveci  .\ue  to\xx<  ^vaWxVv 
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S.  Bretch  of  the  pence,  noise,  or  other  distarbance,  directly  tending  to 
Atemipt  his  oflRcial  proceedings. 

.  -t.  Resistance  wilfoily  offered,  in  his  presence,  to  the  execution  of  his 
^wfol  mandate. 

fle  has  notpower  to  punish,  for  a  criminal  contempt,  in  any  other  case. 

§  2871.  Panishment  for  a  contempt,  specified  iu  the  ltu»t  section,  may 
•4B  by  fine  not  exceeding  twenty-five  dollars,  or  by  imprisonment  in  the 
QVnty  jail  not  exceeding  five  days,  or  both,  in  the  discretion  of  the  justice. 
Vhere  a  person  is  committed  to  prison  for  the  non-payment  of  such  n  fine, 
i«  must  be  discharged  at  the  expiration  of  ten  days  ;  but  where  lie  is  also 
«3iDmitted  for  a  definite  time,  the  ten  days  must  be  computed  from  the 
aipiratton  of  the  definite  time. 

§  2872.  A  person  shall  not  be  punished  by  a  justice  of  the  peace,  for  a 
<»tempt,  nntil  an  opportunity  has  been  given  him  to  bo  heard  in  his 
l«fenoc.  And,  for  that  puipose,  the  justice  must  issue  a  warrant,  directed, 
Tenerally,  to  any  constable  of  the  county,  requiring  the  constable  to  bring 
lie  offender  before  him. 

§  2873.  A  justice,  who  convicts  a  person  of  a  contempt,  must,  within  ten 
lays  after  the  conviction,  maicc  up,  subscribe,  and  file  in  the  county  clerk's 
office,  a  record  thereof,  stating  therein  the  particular  ciroumstancea  of  the 
hfleDce,  and  the  punishment  awarded  by  him  upon  the  couyiction. 

§  2874.  A  warrant  of  commitment  for  a  contempt  must  set  forth  the 
^Articular  circumstances  of  the  offence;  otherwise  it  is  void. 

§  2876.  An  officer,  who  collects  or  receives  a  fine,  imposed  by  a  justice 
kf  the  peace  for  a  contempt,  must,  within  ten  days  thereafter,  pay  the  money, 
r®r  the  benefit  of  the  poor,  to  the  overseer  or  superintendent  of  the  poor  of 
■be  town,  city,  or  district,  wherein  the  fine  was  imposed  ;  or,  wliere  there  is 
lb  such  officer,  to  the  officer  or  officers  performing  corresponding  functions 
4oder  another  name  ;  unless  the  board  of  supervisors  has  directed  the  pay- 
3ient  of  fines  and  penalties  to  tlie  supervisor  of  the  town,  in  a  case  where 
it  is  authorized  by  law  so  to  do. 

TITLE  II. 
Oommeneement  of  action  ;  appearance  of  pariiea  ;  provinioncd  remedicB. 

Abtiolb  1.  Commeucenient  of  action. 
2.  Appoar.iuce  of  parties. 
8.  Order  of  arrest.  • 

4.  Attachment  of  property. 

5.  Hcpleviu. 

ARTICLE  FIRST. 
Commencement  of  Action. 

I  2876.  Action  ;  how  commenced.  panics. 

2877.  Contents  of  summons.  $  2882.  Last  two  sections  qualified. 

2878.  Service  of  Biimmons.  2883.  Second   and    third    summons  ; 
2870.  Id.;  upon  a  corporation.  effect  thereof. 

2880.  Id.;    special  provinion    relating  2884.  Whore  name  of  defendant  is  un- 

to railroad  corporatioon.  known. 

2881.  Id.;   relating   to   express  com-  S885.  Return  of  summons. 

§  2876.  An  action  is  commenced  before  a  yistice  ol  \\\<i  v^vvk.^^  <iii\\\\^\  V^ 
;he  voluntary  app&irauce  and  joinder  of  issue  \yj  l\\e  \)At\.\vi«>,  *i\  ViS  >\\»e.  ^fc"^- 
iee  of  SL  Bummona. 

§ 2877.  The  Bunimons  must   bo   directed,  GenerixWv,  to  ^v\N  ^^^"^^"^'^^"^^  ' 
» coaotjr  where  the  justice  resides  ;  and  it  mv  -x\CL\vva\  ^^vi  ^v^m^^ 
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tlu>  lii'femlant  to  apiM>ar  iH^rore  tlio  Justice,  nt  a  place  spceifioU  thorein,!! 
sui<\v(M-  tlio  ('■»iii]il:iii)t  of  thi^  plainiitT  :n  a  civil  uctioii.  Where  thesummM 
in  aiioiii|i.iiiii»i  witii  an  order  to  arnsst  tiie  defendant,  it  must  be  mide 
iftui  iiai)l«'  iMiiiiodiati'ly  upon  the  arrest  of  the  defendant,  withia  twdn 
«l.i\s  afirr  ihi'  <lay  wlion  it  was  issued;  in  every  other  case,  ii  m* 
lio  ri'Miriialilt'  at  a  time  thcrt'in  specified,  not  less  than  hix  nor  more  tim 
twelve  ilavrt  after  the  dav  when  it  was  issued. 

■ 

^  2878.  IV'rsonal  service  of  tiie  HununonH  must  l>e  made  by  deliTeringi 
cop.N  thereof  to  the  defendant;  except  whore  it  is  specially  prescriheil  il 
this  chapter  that  personal  service  may  be  made  by  delivering  a  eopf 
t>  a  HI  It  her  person  Wheiti  service  of  a  fiumnions  is  personal,  it  must  ba 
111  i<le  at  lea>t  six  days  berore  the  time  of  appaarance  specified  therein; 
e\i-ept  where  it  is  accompanied  with  an  onler  of  arrest. 

§  2879.  Where  the  defendant  to  i>c  served  iti  a  corporation,  the  sob- 
Hit). IS  may  be  p(?rsonally  seivcd  upon  it,  by  delivering  u  copy  thereof  to  u 
olliccr  or  person,  to  whom  a  copy  of  the  summons  in  an  action,  broi^ 
aj^aiust  the  corpuraiion  in  the  supreme  court,  mij;ht  be  delivered,  as  pre- 
Si  rilKjd  in  sections  four  hundred  and  thirty-one  and  four  hundred  and  thirlj- 
two  of  this  act;  or,  to  any  director  or  trustee  of  the  corporation,  by  wlut- 
oviT  otiicial  title  he  is  called. 

c^  2880.  When!  the  defendant  to  be  served  is  a  domestic  railroad  corpo* 
ration,  ami  no  oHicor  thereof  resides  in  the  county,  to  whom  a  copy  of  ibe 
summons  may  be  delivered,  as  pre8cril>ed  in  the  last  section,  it  maybe 
pei>onaily  scrv(?d,  by  delivering  a  cony  thereof  to  a  local  superintendent  of 
repairs,  freight  agent,  agent  to  seU  tickets,  or  station  keeper  of  the  corpo- 
rat iuii,  residing  in  the  county;  unlt»>6,  ai  least  thirty  days  before  it  Vitf 
i->:ied,  the  corptiiation  had  filed,  in  the  office  of  the  clerk  of  the  county,* 
wiiiU'ii  insiruinnit,  doigiiatiiig  a  person  residing  in  the  county,  upon  wIiojb 
]).()»-('ss  to  be  issuetl  by  a  jiisiice  of  the  peace  against  it,  may  be  servcii;  in 
wliicli  ca-e,  the  Mimmoiis  may  be  personally  served  by  delivering  a  copy  to 
th«-  j)er>on  so  desigiiat.eii. 

,:^  2881.  Where  the  defendant  to  be  served  is  a  corporation,  association. 
paiiii<'i'-liij),  oi-  person,  (l</iii_<z;  business  in  the  State  as  an  express  comp.inv, 
ami  IK'  |)ci->on  rcsiih^s  in  iIk-  (.'ouiiiy  to  whom  a  copy  of  the  suinmoii>  iikiv 
be  delivered,  a-:  pi'esri  ihed  in  the  foregoing  sections  of  this  article,  it  luav 
be  pe.sonall\  scrvrd,  by  d<'liveiing  a  copy  thereof  to  any  local  or  gcuoral 
n^«'iit,  ai:;ent  to  icccive  freight  o>'  parcels,  ixnile  agent,  or  messenger  of  the 
deleiKJant,  residini;  in  the  rouniv  ;  uidess,  at  least  thirrv  davs  belore  it  '^"a* 
ir<u«MJ,  the  «lefen<lant  had  tiled,  in  the  office  of  the  clerk  of  the  county,  a 
written  in>truni<'nt,  de-iixnatinir  a  ptMSon  residing  in  the  county,  upon  whom 
p!0(.«'s>>  to  be  i>>ue(l  i)y  a  justice  of  the  peace  against  the  defendant,  may 
l>e  serv('<|  ;  in  which  case,  the  >uiL'moi!8  may  l>e  personally  8er\cd  I'y 
delivering  a  «opy  thereof  to  iIk;  perxm  >o  designated. 

v?  2882.  Where  a  person  has  been  designated,  as  prescribed  in  either  I't" 
tlie  last  two  f-cclioiw,  and  the  designaiion  has  been  revoked,  or  it  ap|>e.u">. 
bv  allidavit,  or  llie  return  of  the  i(ni>table,  to  whom  a  summons  has  Ihyu 
duly  deiiveii'd  iov  service,  that  the  peixm  designated  is  dead,  or  ha>  ce:is*''l 
to  r<'side  witiiiii  the  rounty  ;  or  that  he  cannot,  after  due  diligence,  ln»  l«  mid 
within  thv  county,  so  as  lo  vVeWvov  w  v.'v>yn  v>^  xV\^  s.v.vuvmons  to  hiir. :  il'* 
ovi"-ihn]  suiijiiions  or  the  secouA  ov  v\\\vv\  ^vwwwwnws. ,  V'e-wv-X  w-?.  a^w^^vx-^nvAviv 
///'M>ex/  scc,|<Ml,  M..n     be    M>vvcau.x\    ^\^-A^«^^^Iu^vV^v^^^^^A  v^W^v^ 

irhn  ,y,..M^/j:iiioii  may  l.c  ^■^'^'•^"' ^^  ^  • /\^\\^,^,^:^ 
In; 
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Si  2883.  Where  it  nppi^Hrs,  bj  the  returu  of  the  con6t«ble,  to  whom  n 
*ii>iiinii8  Una  beea  duly  delivered  for  service,  tiiut  it  mtiis  not  served,  for 
^' Qiiii<e|  a  second  sumiuoiii)  luay  be  issued  by  ihc  Siiine  justice,  in  the 
action,  within  twenty  dsiys  after  the  first  suiniiious  was  issued  ;  and, 
the  like  return  thereof,  a  third  8uniinous  luav  be  issued,  witliin  twcutv 
^J^i  ifter  the  second  wan  issued.  The  second  or  the  third  summons,  as 
^  ctse  may  be,  relates  back  to  the  time  when  the  first  summons  was 
*'*iwl;  and,  with  respect  to  idl  proceeding's  Iwfore  actual  service,  the  ser- 
^«  thereof  has  the  same  eflfect,  as  if  the  first  summons  had  been  <enson- 
*«J  served.  For  the  pur(K>sc  of  issuin;^  a  new  summons,  as  prescrii>ed  ni 
1«  lection,  A  previous  summons  may  be  returned  upon  the  sixth,  or  any 
i%3Bequent  day,  before  the  return  day  thereof. 

§  2884.  Where  the  plaintiflP  is  ignorant  of  the  name,  or  part  of  the  name 
a  defendant,  that  defendant  msiy  be  designated  in  the  summons,  and  in 
*^  other  process  or  proceeding  in  the  action,  by  a  fictitious  name,  or  by  so 
dch  of  his  name  an  is  known,  adding  a  description,  identifying  the  person 
^CDded.  The  person  so  designated  nmst  thereupon  bo  regarded  as 
tSefendant  in  the  action,  and  as  sufficiently  described  therein  for  all  pur- 
rees. When  his  name,  or  the  remainder  of  his  name,  l>ecomcs  known,  the 
stice,  before  whom  the  action  is  pending,  unist  amend  the  procct>ding8 
K"eady  taken  by  the  insertion  of  the  true  or  full  name,  in  place  of  the  ficti- 
>U8  name,  or  part  of  a  name ;  and  all  subsequent  proceedings  must  bo 
lien  under  the  name  so  iuserted. 

$  2886.  A  constable,  who  serves  a  summons,  must,  at  or  before  the  time 
nen  the  same  is  returnable,  make  and  deliver  to  the  justice  a  written 
tiarn  thereof,  under  hui  hand,  stating  the  time  when,  and  the  manner  in 
hiuh.  he  served  it.  A  constable  who  fails  seasonablv  to  serve  a  summons, 
klivered  to  him  for  service,  must  make  a  written  return  thereof  under  bis 
ind,  stating  that  it  was  not  Hervcd,  and  the  rcison  why  be  failed  to  serve 

ARTICIJ-]  SECOND. 
Appearance  of  Parties. 

9886.  Parties  may   appear  in  person       %  2890.  Aatlioritv    of    attorney  ;    how 
or  by  attorney.  provctl. 

52887.  Gaardian   ad  Jiieni  for   infuut  2891.  Plaintiff  to  prove  hix  caoe. 

plaintiff.  2892.  DeffMidaiit  may  off(>r  to  compro- 

Sn88.  Id.;  for  infant  defendant.  niit<e  ;  proceedings  thereapou. 

52888.  Wiien  constable,  etc.,  may  not  2893.  Jubticu  to  wait  one  hour. 

act  as  attorney. 

§  2886.  A  party  to  an  action  before  a  justice  of  the  peaace,  who  is  of 
ill  age,  may  appear  and  prose(*ute  or  defend  the  same,  in  person  or  by 
torney,  at  his  election,  unless  he  has  been  judicially  declared  to  be  iucom- 
Hcnt  to  manage  his  affairs. 

§  2887.  Before  a  summons  is  issued  in  behalf  of,  or  an  issue  is  joined 
ithout  summons  by,  an  infant  plaintiff,  the  justice  must  appoint  a  com- 
^tent  and  responsible  person,  nominated  by  the  plaintiff  or  his  general 
lardian,  to  appear  as  his  guardian  for  the  purpose  of  the  action.  The 
ritten  consent  of  the  person  so  a[)pointed  must  be  filed  with  the  justice, 
?fore  his  appointment.  The  guardian  so  appointed  is  res\)onsible.  tor  U\^ 
wts. 

ii  2888.  After  the  fiorvice  and  return  of  a  summow*    \\v;•A^^^^^^  vvwwAwwV 
vtidunt,  uo  other pvoioediuii  siiail  be  taken  iu  ibe    ueUow,  wwv\\  a  vv:\>v^\\ 
been  uppoiated  to  appear  as  jiis  guardian  for  the  puvy^*^  *^^  ^"^^^  v\viV\^^ 


tike  defendnnt  to  uppenr  beroro  Llia  juiiUor,  at  n  pines  spucilji'il  ilMMTi[i,tii 
nnswer  the  ivimpliiiiit  iif  llio  pUiiiliff  in  n  d»il  uctliin.  Wln'ra  llie  sunimom 
ia  ui^iiompauiiiil  Willi  iiii  oriler  to  aiTOKt  llie  ilefauiluul.  It  iiiu^l.  be  imil( 
ruiarwible  uiiiueUmtdF  upon  (he  urrest  o(  tlic  (Icri'tulniil,  nilliin  Iveln 
(lu)'a  after  the  da,v  irliun  it  kim  Imwd;  in  cverj  uiber  rtoie,  ii  bbiI 
be  ivtiirnalile  at  a  time  tlicrein  t<pc<.-ifie<l,  not  less  than  tix  iior  moie  Uttii 
tvelre  dHjs  aFter  tlie  day  when  it  nnti  insiied. 

g  2878.  Peraanii)  Hei^iceof  tlie  amniiuinH  must  be  iniidc  by  deliteriiigi 
oopv  thcreuf  to  t!ie  ilelGiid^iiit ;  uxoepl  *b(;re  i(  la  epeciiilly  piefcritint  U 
tliie  cimpler  tUut  pprsanal  eurvltc  luny  bo  niude  bj  detiverlng  ■  oopl 
III  nniHlier  perauu  Wliera  verviee  of  h  huiiiiuuii!*  is  p«^^iOnlll,  *[  ioh^I  ta 
ivi:ide  jit  leusl  ail  dnya  before  Lliu  time  iif  appBiiranoe  apouifiad  iIiinIb; 
C»i:opt  wliere  il  ia  Beuompiinicd  nitli  an  order  of  ■ri'esL 

g  3879.  Where  the  dercndmi^  to  be  ferved  it  a  corpomtinu.  ibc  am- 
mo,i9  mil]'  be  persontltf  aeiTCil  upon  il,  li;  delivci-ing  a  i^pv  ihitri'of  lu  u 
offieer  or  person,  la  nUom  HCUpy  of  the  Hummuiiii  in  nn  Bi-liun.  br<>uj|lil 
■gainst  the  uorpurnlinn  in  the  supreme  t'oiirt,  ni>i-ht  be  delivered,  W  |ii» 
^I'l'ibeil  iu  seotioiis  four  hundred  and  ttiirty-oiie  nnd  four  huiidri'd  nod  lliirlt- 
two  of  this  not :  or,  la  nny  diteeior  or  tiustre  ol'  Iho  corpurmioii,  by  uliii 
ever  offitdiil  title  he  U  onlled. 

§  2BB0.  Where  the  defenduiit  tabe  serTed  is  a  dooiealia  ruilrowl  csipA- 
riiliuii.  mid  no  ollicer  thereuf  ronides  iu  ihe  euuiity,  to  irhom  u  eopj  ol  lb 
euniinons  imy  be  delivered,  ua  pi'Mvribed  in  the  last  section,  il  iwf  l« 
personullr  served,  by  delivering  it  cop;r  thei'eof  to  a  local  »Bp«rintan-tMn  ol 
i^puH,  fruiglit  iigeat,  aganC  to  ^.11  tinkoia.  of  atntion  keeper  of  tbe  aift- 
ratiuu,  I'eaidiug  ia  the  i^ouaty;  uulne,  >ti  leHSt  tbii'if  diKyi>  Licfore  il  «<■ 
ifisuetl,  the  curporaiiou  hnd  filed,  in  tbe  afflue  of  the  ektrk  of  tba  vouiuf,! 
wi'liLeu  iustruineQi.  deH%niitiui;  a  peraon redidiog  iu  tbo  L-ount.v.  upou  vM 
piotciu  to  be  iMuud  by  a  justice  oF  the  peaue  agiiiiat  it,  iniij'  be  i«rvtJ;  '» 
wlilcli  eu-ie,  llie  aiiniiiouii  may  lie  poraontilly  served  by  deliveruig  n  vupy  M 
tlie  peraoii  ao  deaigui^if  d. 

g  2881.  Wherv  the  ilefeniliint  tu  bo  served  ts  A  corporation,  atsMiiiin, 
piirliier.^hip,  or  pei.-iiiii,  duini.'  bll^'iIle^s  in   the  Stiilu  iis  ua  eipri^Si)  caiup<ilf. 

anil  no  [lersiMi  i-i'.~ --  lu    i.i i  i<i  whom  n  ropy  of  the  aiiiiiiuuiii  nuf 

bedollvenid,  il?  <>'       >'  -<<iiig  sei'lioiu  of  this  arttUe,  U  MI 

he  peiBonslly  wn.        ■     ■!      .  i  i"|)_v  thersof  to  apy   lottil  or  (tru«iil 

n^'iii,  di;eut  I _ i.<.'i.'Ih.  route  agent,  or  messenger  «f  II* 

ilplfTtilntil,  rt.-.i,liiL-  rLj  I  il--  ,  I. null  ,   liiikws,  at  least  thirty  days  beEwt  il  m 

will  I  I'll  in -I  IN Ill,  .li-i^.rii:iii[ij;  11  pL'isiin  residing  in  the  county,  upon  "hoB 

piui'i  I'-  111  111'  i^■.lll■ll  111  II  jii-Liitc  of  the  ])Ui«»  BBiiiuat  the  defeudan^  Baj  -, 
he  »i-ivril  ;  ill  ivliii'li  i.^iM',  the  suivuiona  luay  bu  pononally  tericd  >?  4 
d(-liveiiiif!  II  i.-opy  ilioieof  lo  the  person  so  ileaigiiuleU. 

g  2BB2.  Wliere  it  petaoii  bus  been  designated,  as  praaoribed  hi  ellhff  tl 
iht  l»si  tno  tiectiona,  and  the  desigoHLion  liuK  been  rovohixl.  or  ii  ippMi. 
~' '      '  ui'u  of   the   cunMliibJc.  Inithoiii  n  eimiiKuns  ho  MM  f 
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^t  such  ao  order  cannot  be  granted,  where  the  defendant,  against  whom 
is  applied  for,  is  a  female. 

1 2896.  An  order  of  arrest  shall  not  be  granted,  except  where  the  action 
Imught  for  one  or  more  of  the  following  causes ; 

1.  To  recover  a  fine  or  penalty. 

2.  To  recover  damages  for  a  personal  injury,  of  which  a  justice  of  the 
iaoe  has  jurisdiction ;  an  injury  to  property,  including  the  wrongful  tak- 
kg,  detention,  or  conversion  of  personal  property  ;  misconduct  or  neglect 
I  office,  or  in  a  professional  employment ;  fraud  ;  or  deceit.  But  this  sub- 
nrjsion  does  not  apply  to  a  claim  for  damages  in  an  action  to  recover  a 
uttel. 

8.  To  recover  for  money  received,  or  to  recover  a  chattel ;  where 
appears  that  the  money  was  received,  or  that  the  chattel  was  embezzled 
'  fraudulently  misapplied,  by  a  public  officer,  or  by  an  attorney,  solicitor, 
'  ooonsellor,  or  by  an  officer  or  agent  of  a  corporation  or  banking  associa- 
)n,  in  the  course  of  his  employment ;  or  by  a  factor,  agent,  broker,  or 
her  person  in  a  fiduciary  capacity. 

§  2896.  Where  it  appears  to  the  justice,  by  the  affidavit  of  the  plaintiff 
another  person,  that  a  sufficient  cause  of  action  exists,  against  the  defen- 
.nt,  and  that  the  case  is  within  the  provi-^ions  of  the  last  two  sections,  he 
list  grant  the  order  of  arrest.  But  before  granting  it,  he  must  require  a 
itten  undertaking  to  the  defendant,  on  the  part  of  the  plaintiff,  with  one 
more  sureties,  approved  by  the  justice,  to  the  effect  that,  if  the  defeiid- 
t  recovers  judgment,  the  plaintiff  will  pay  all  costs  which  may  be 
rarded  to  the  defendant,  and  all  damages  which  he  may  sustam  by 
ason  of  the  arrest,  not  exceeding  the  sum  specified  in  the  undertaking, 
)ich  must  be  at  least  one  hundred  dollars. 

§  2897.  The  order  must  be  subscribed  by  the  justice  and  indorsed  upon 
attached  to  the  summons.  It  must  briefly  recite  the  ground  of  arrest  ; 
d  it  must  direct  the  constable,  wiio  serves  tlie  summons,  to  arrest  the 
fendant;  to  bring  him  fortli with  before  the  justice:  and  to  notify  the 
iiintiff  of  the  arrest,  if  he  can  do  so  with  reasonable  diligence. 

§  2898.  The  constable  must,  at  the  time  of  serving  the  summons, 
ecute  the  order  of  arrest,  by  arresting  the  defendant,  and  taking  him 
rthwith  before  the  justice.  If  the  justice  is  absent,  or  unable  to  try  the 
tion,  the  constable  must  fortwith  take  the  defendant  before  another  jus- 
re  of  the  same  town  or  city  ;  who  must  take  cognizance  of  the  action,  and 
oceed  therein,  as  if  the  summons  had  been  issued,  and  the  order  of  arrest 
d  been  granted,  by  him. 

§  2899.  The  constable,  executing  the  order  of  arrest,  must  forthwitii 
Uver  to  the  justice  the  order,  and  a  written  return  thereto,  under  his  hand, 
iting  the  manner  in  which  he  has  executed  it,  and  either  that  he  has 
tified  the  plaintiff,  or  that  he  could  not  do  so,  with  reasonable  diligence. 
he  returns  that  be  has  notified  the  plaintiff,  the  latter  must  appear  within 
e  hour  after  the  defendant  is  brought  before  the  justice  ;  otherwise  judg- 
mt  of  nonsuit  must  be  rendered  against  him. 

§  2900.  The  constable  executing  the  order,  or  another  constable,   by 
rection  of  the  justice,  must  keep  the  defendant   in  custody.,  wvvV.\k  V\»i  \^ 
M;harged  br  the  order  of  the  justice,  or  judgment  \«>  rewAc^vi^  \\i\v\%>  VivNv>,>t  ♦^ 
t  the  detention  shall  not,  iu  any  case,  exceed  twe\ve  \vo\xva  \\vivcv  nXx^  \\>a\^ 
ia   the  defendant  is    brought   before  the   iuaUce  \  \iiAe«.^,  VvOsiwv  ^'^^ 
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time,  n  venire  \n  ipstioii,  or  the  trial  of  the  notion  is  commenced,  01 
oiihor  is  iiei.iyed  with  the  cipre^.s  iist^ent  of  tlie  defendant. 

5;  2901.  A  defendant,  arrested  as  prescribed  in  this  article,  may, 
notui',  upon  the  appearance  of  the  plaintiff  before  the  justice, 01 
time  jtlierwards  In^fore  jmlgnient,  upon  two  <hiya'  notice  given  \\eTs> 
tlu>  plaint i if,  or  to  his  agent  or  attorney  who  appeared  for  him  be 
justice,  apply  to  the  justice  for  an  order,  discharging  him  from  th 
The  application  niav  be  founded  upon  the  papers  upon  which  tlie 
nrn'st  was  f^runted,  and  upon  the  complaint,  if  it  has  been  made, 
tii-e  inusi  grant  the  a]>plication,  where  it  appears  that  the  case  is  n 
the  pruvislous  of  sections  two  thousand  eight  hundred  and  ninety- 
two  thousand  eight  hundred  and  ninety-five  of  this  act.  The  ju>t 
also,  upon  the  defendant's  application,  grant  an  order  dischai-giiig  I 
anv-t,  if  the  plaintiff  fails  to  take  out,  from  the  justice,  an  cxecut 
:t  juii;;ineiit  in  his  favor,  before  the  expiration  of  one  hour  afi 
entitled  thereto. 

v^  2902.  The  discharge  of  the  defendant  from  arrest,  before  j 
as  pn-seribed  in  the  last  section,  or  in  section  two  thousaqd  nine 
and  sixty  tiuce  of  this  act,  does  not  affect  the  Jurisdiction  of  tl 
over  the  action,  wliieli  must  proceed,  as  if  it  had  been  comnienc 
ordinary  manner.  His  discharge  from  arrest,  after  jadgincut,  as  p 
in  the  last  section,  does  not  affeia  the  execution. 

§  2903.  Where  an  order  of  arrest  has  beeii  granted  and  execi 
ca>e  specified  in  subdivision  third  of  section  two  thousand  eight 
and  niuiy-iive  of  this  act,  tlie  plaintiff  cannot  recover  upon  a  del 
the  defendant  is  entitled  to  judgment  upon  a  trial,  unless  the 
est;ibli>hos  all  the  matters  of  fact,  which  are  required,  by  that  sul 
to  ejiiitle  him  to  an  order  of  arrest. 

s^  2904.  This  ait.icle  does  not  abridge  or  otherwise  affect  a  privi 
anesf  given  by  h>w,  or  a  riglit  of  action  for  the  breach  thervof. 
ilegi'd  person  Is  entitled  to  be  disharged  from  arrest,  by  the  ord 
justice  before  whom  he  is  brought,  upon  proof,  by  affidavit,  of 
entitling  him  to  a  discharge;  or  he  may  apply  for  and  obtam  an 
his  d  it  charge,  as  prescribed  in  section  five  hundred  and  sixt, 
this  act. 

AKTICLK  FOURTn. 
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§  JiDOS.  In  what  actions,  warrant  of  at-        §  2912.  Claim   by    third  p<*rs< 
taclinu'nr  may  he  <::rnnt('(i.  and  delivery  thereu 

290G.  Wliai  innsr  be  shown  Lo  procure  2913.  Action  iipon  f>on(l. 

a  warrant.  2tM4.  When  dofenduut  may 

21K)7.  Warf  nt  ;     form    and    contents  bond. 

thereof.  2*.)15.  lleiurn  <^f  warrant. 

290^.  Undirtaking.  2910.  Motion  to  vacate  or  ni 

2909.  Warrant  ;  how  execntod.  rant.  etc. 

2910.  Service   of  summons  and  war-  2917.  KflFect  of  vacating  wai 

rant  upon  defendat)?.  2918.  I'roceedinyrs  \vhen*MU 

2911.  Umlei taking  by  defendant;  re-  personally  served. 

delivery  to  him. 

^'  2905.  In  an  action  brought  Iwfovo.  -a  justice  of  the  peace  a  w 
nttuclumnit  ngaiiist  the  propevtv  (A  <^\\^^^x  \v\oyo.  vW^v>\\«\vv\\\'^  wwv-isv.  Vn 
upon  the  iipplication  of  l\\e  pWxuutt,  w^  V^ov^cvvW^  \tv  vVx^s^  vv?\\v\*, 

action  is  brought  upon  a  judgmeivl,  ot   lo  x^vios^v  lot  ovi^  ^x 

following  causes  : 
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f  a  contract,  express  or  implied. 

1  convereion  of  personal  property. 

r  nijury  to  personal  property,  in  consequence  of  negligenc^e^ 

'  misconduct. 

)  entitle  the  plaintiff  to  such  a  warrant,  he  must  show,  by 

e  satisfaction  of  the  justice  as  follows : 

ufficient  cause  of  action  exists  against   the   defendant,    to 

;es  for  One  or  more  of  the  causes  specified  in  the  la.«»t  section. 

§  upon  a  judgment,  or  to  recover  for  breach  of  a  contract, 

ust  show  that  the  plaintiff  is  entitled  to  recover  a  sura  stated 

nd  above  all  counterclaims  known  to  him. 

defendant  is  either  a  foreign  corporation  ;  or  not  a  resident 

or,  if  the  defendant  is  a  natural  person,  and  a  resident  of  the 

has  departed,  or  is  about  to  depart,  from  the  county  where 

,  with  intent  to  defraud  his  creditors,  or  to  avoid  the  service 

or  keeps  himself  concealed,  with   the  like  intent;  or  if  ihe 

natural  person,  or  a  domestic  corporation,  that  tie  or  it  has 

about  to  remove,  property  Irom  the  county  where  the  defend- 

tural  person   lust  resided,  o;-,  being  a  corporation,  last  kept 

tice,  or  from  the  county  in  which  the  action  is  brought,  with 

aud    his   or   its   creditors,  or   has   assigned,  disposed  of,  or 

about  to  assign,    dispOvse  of,  or  secrete,  pi'operty,  with  the 

•  that  the  defendant,  being  a  natural  person  of  full  age,  and 
he  State,  has  been  continuously  without  the  United  States  for 
X  months  or  more,  immediately  before  the  application,  and 
has  not  made  a  designation  of  a  person,  upon  whom  to  serve 
his  behalf,  as  prescribed  in  section  four  hundred  and  thirty 
that  service  upon  the  person  so  designated  cannot  be  made, 
ance,  in  the  county  where  the  person  making  the  designation 

t  must  be  filed  with  the  jvistioe,  when  the  warrant  is  granted, 
le  warrant  must  be  granted  by  the  justice  who  issues  the 
he  time  when  the  summons  is  issued  ;  and  it  must  be  indorsed 
annexed  thereto.  It  must  be  subscribed  by  the  justice,  and 
!cite  the  ground  of  the  attachment.  It  must  require  the  con- 
ra  the  summons  is  delivered,  to  attach,  on  or  before  a  day 
in,  which  must  be  at  least  six  days  before  the  n  turn  day  of 
and  safely  to  keep,  as  much  of  the  defendant's  goods  and 
n  his  county,  as  will  satisfy  the  plaintiff's  demand,  with  the 
inses,  and  to  make  return  of  his  proceedings  thereon  to  the 
time  when  the  summons  is  returnable.  The  amount  of  the 
aand   must    be   specified   in    the  warrant,  as   stated   in   the 

}fore  granting  the  warrant,  the  justice  must  require  a  written 
)  the  defendant,  on  the  part  of  the  plaintiff,  with  one  or  more 
oved  by  the  justice,  to  the  effect  that,  if  the  defendant 
nent,  or  the  warrant  of  attachment  is  vacated,  the  plaintiff 
sts  which  may  be  awarded  to  the  defendant,  and  all  damages 
sustain  by  reason  of  the  attachment,  not  exceeding  the  sum 
le  undertaking,  which  must  be  at  leaal  vvjoWw^v^i^.  ^v:J\«k.\^\ 

•  plnintiff  recovers  judgment,  he  w\\\  p\\^  \.o  W\^  ^vilcu^*.\vV»  "^i^^ 

by  him  from  property  taken  by  vitlue  ol  \>cv^  vjvycvavvX  q\^ 
jpon  any  bond  given  therefor,  over  atvd  a>oovCi  xXii^a  >^.mQNV«sX q» 
nd  interest  thereupon. 


AnMmmmm  twwwstt. 
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g  3B0B.  Tbe  OMftable.  lu  wbuiu  tliu  warruDt  of  aiuuhinenl  is  delM 
mnsl  CM«wW  it  U  lenat  «il  ilu^i*  bcruri!  [he  return  duy  of  tliti  auiiiiDnii 
levf  InK  upM  aad  UJHUg  iui'i  iiis  i-uatndr  su  luuuh  or  tlia  goods  uai  At 
of  the  defsiiduit,  iMt«ieiiipi  Ti'dih  lev.v  mtd  sale  by  virtue  u£  ui  tyta 
InetadingniMiejr  wid  jwoti-QoLes,  irbii;i]  be  SuiJs  wiifaiii  bs  cuunij',* 
■■ti»r]>  tbe  pUdtm  ^omiia.  «i>h  (boi'iH'l^Hadcipenww.  HelDutCI 
kcop  tbapnverti  KUwbeU,  Ig  be  illdpo«wl  iit  aa  prescribed  la  lliisil 
■BdmnK  ioBmedlati'ly  iiiiiUi^  mi  liiii?mar;  tliOTtof,  ^taliug  therein  Ihi 
nialed  nine  of  Mdi  iiuui  u,  jjtblc- 

J  89101  Theeutatata  MM,  imiatMUtIf  tturntMag  O*  VM 
■t  laMt  Biz  day*  iMfora  tlw  rMBB  (la;  «f  1h»  n 
mom,  togMber  viiti  the  wairut  of  atttehataot  a 
dafaudant,  brdellfMiaRtoltia  penonally  aeopf  of  aMbU-ki 
raaHNMble  dmgaiHie,  be  fMMl  *itMB  lb*  eMmV;'«r,  If  lia«ai 


the  oa(«r  door,  and  alM  depollllag  anetlwr  Wpf  (■>  (b*  neaiettjN* 
iacloMd  in  a  aaaM  paal  pajj -wrappw,  4iMeted  to  Uw  Arfwrfm 
reeidenae;  or,  It  dwdeAwhM'ba«MpkMieori«dduiaB  1»'tUiniai 
deliveilDg  it  to  tbe  penm  in  wb«M  ptNNMtoti  tbe  propawy  *Hac 

g  2911.  The  defendanl,  gr  h^  ettoniey  or^a^il'  ^  P^  hahalF,! 
anj  time  before  jadgneot  ii  rendered  En  the  aotiaD^  ezeoote  and  del 
the  coQBUble  bq  uiidertakine,  to  |be  pUiutiff,  in  >  anm  ipeoified  thv 
leBBt  twice  the  value  of  tlie  property  uttaohed,  u  Itated  in  tlie  Inre 
with  one  or  more  Burelies,  itppinved  b;  the  constable,  or  hj  the  jmtl 
JESued  the  warraeC  ;  end  to  the  effect  thut.  if  judgioeDt  U  rendocd  i 
the  defendimt,  nnd  no  eiecuiion  ie  issued  thereupon,  witbin  eii  i 
after  the  giving  of  the  under  talcing,  ibe  propert;  attnclied  Bfaall  bepr 
to  aalisfv  the  eieuutian.  Thereupon  the  constable  must  re-deliver  th 
erty  to  the  defendant. 

^  2912.  If  a  person,  not  a  party  lu  the  action,  claime  anj  pi 
Attached,  which  is  not  reclainied  bj  tlie  defendant,  ae  prasuribed  in  I 
section,  he  may,  at  any  time  after  the  seizure,  and  liefore  eiecn 
issued  upon  a  judgment  rendered  in  the  notion,  eieuule  and  file  w 
justice,  a  Ijoiid  to  the  plaintiff,  wilh  one  or  innre  auretian,  approvrd 
constable  or  by  the  justice  ;  in  a  penalty  at  least  tnive  tbe  value 
piDperty  claimed  ;  and  conditioned  that,  iu  an  action  upon  ^e  baud 
commenced  witbin  three  monthe  tbensafter,  tbe  claimnnc  will  atlablt 
he  was  the  general  oivner  of  the  property  elaimeil,  at  tbe  time 
xeinui'e ;  or,  if  he  fnila  bo  to  do,  thnt  he  will  pay  to  the  plaintiff  tb 
thereof,  nitli  inlerest.  The  constable  must  thereupon  deliver  tbe  p 
claimed  to  the  claimant. 

%  2913.  A  judgment  for  ihe  plaintiff,  in  an  aotiira  upon  a  band,  g 
nrescribed  in  Ihe  last  section,  must  award  to  bim  the  value  of  the  pi 
seized  and  delivered  lo  the  claimant,  wilh  interest  Iherenpoa  from  tl 
of  the  delivery.  If  the  amount  au  recovered  eioeeda  the  eatooM 
tbe  plaiatiff  reoovcrH,  in  tlie  eviion  in  wltich  the  wamuit  of  attaehMi 
iaaued,  he  is  iiable  to  the  delendant  m  liiax.  «i»\wv  Im  'Am  vsuhl 
*■  2914.  If  the  warrant  ot  »llac\imt«V  v»  ■*^*\»i.at jawS-A,* 
Mt  (^  ™..in^in    nn   action,  upon   vW  \«.o4  ^ve^&eA  ^^ -i-eN" 
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s  own  name,  in  the  same  manner  and  with  the  like  eifcct,  as  the 
ight  have  done,  if  the  warrant  had  remained  in  full  force. 

The  constable  executing  the  warrant  of  attachment  must,  at 
hen  and  place  where  it  is  returnable,  make  a  return  thereto, 
mud,  stating  all  his  proceedings  thereupon.     He  must  deliver  to 

with  the  return,  each  bond  or  undertaking  delivered  to  him, 
>  any  of  the  foregoing  provisions  of  this  article,  and  a  certified 
I  inventory  of  the  property  attached.  The  return  must  state  the 
which  the  warrant  and  inventory  were  served,  and,  if  they  were 
Twise  than  by  delivering  a  copy  thereof  to  the  defendant  per- 
i  reason  therefor,  and  the  name  of  the  person  to  whom  the  copy 
ed,  unless  his  name  is  uuk/iown  to  the  constable ;  in  which  case, 
must  describe  him  so  as  to  identify  him,  as  nearly  as  may  be. 

A  defendant,  whose  property  has  been  attached,  may,  upon  the 
:he  summons,  apply  to  the  justice,  who  issued  the  warrant  of 
,  to  vacate  or  modify  it,  or  to  increase  the  piaintifTs  security, 
plication  may  be  founded  upon  the  papers  upon  which  the  war- 
ranted ;  or  upon  proof,  by  affidavit,  on  the  part  of  the  defend- 
on  both.     If  it  is  founded  upon  proof  on  the  part  of  the  defend- 

be  opposed  by  new  proof,  by  affidavit,  upon  the  part  of  the 
tnding  to  sustain  any  ground  for  tlie  attachment,  recited  in  the 
It  no  other.  The  justice  may,  upon  the  return  of  the  sum- 
i  any  other  time  to  wliich  the  action  is  adjourned,  vacate  the 
attachment  upon  his  own  motion,  if  he  deems  the  papers,  upon 
IS  granted,  insufficient  to  authorize  it. 

Vacating  the  warrant  of  attachment  does  not  affect  the  juris- 
the  justice  to  hear  and  determine  tlie  action,  where  the  defend- 
peared  generally  in  the  action ;  or  where  the  summons  was  |)€r- 
ved  upon  him  ;  or  where  judgment  may  be  taken  against  him,  as 
)ted  jointly  with  another  defendant,  who  has  been  thus  sum- 
las  thus  appeared.  In  every  other  case,  the  justice,  who  vacates 
ot  attachment  against  the  property  of  a  defendant,  must  dismiss 
OS  to  him. 

Where  the  defendant  has  not  appeared,  and  the  summons  has 
ersonally  served  upon  him,  and  property  of  the  defendant  has 
attached  by  virtue  of  a  warrant,  which  has  not  been  vacated,  the 
3t  proceed  to  hear  and  determine  the  action ;  but,  in  an  action 
:ly  brought,  the  judgment  is  only  presumptive  evidence  of 
ss,  and  the  defendant  is  not  barred  from  any  counterclaim 
!  plaintiff.  The  execution,  issued  upon  a  judgment  so  rendered, 
re  the  constable  to  satisfy  it  out  of  the  property  so  attached, 
tntaining  a  direction  to  satisfy  it  out  of  any  other  property. 

ARTICLE  FIFTH- 
Rkpletin. 

;n  action  for  a  chattel  may  ties  ;  proceed ingB  thereon. 

5  brought.  $  2925.  Defendant  may  reel ai hi  chattel ; 

ntiS  may  procure  replevin  ;  proceedings  ttvereotv. 

ttdavit  and  underrjikii;^.  2926.  JiiKtittcaUou  ot  ftWXViXWv^. 

uhftion.  2987.  When  and  lo  -^Yvotcv  ^ovL«!VaX%\^ 

bow  executed.    Service  of  H\a«it  i\«i\\veT  c\iaU.%\. 

imone,  etc.  ggog   PeiiaUy   tot   \vto\\^  ^«\\N^ti   Vs^ 

0  of  constable.  const ab\e 

laot  muy  except  to  sure  2989.  C\a\m  of  lu\o  V>^  Wvvx^p^^^^^^- 


•  .  •    a.  •■  -f  #  -•  r-^*.  -^ 
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I  -. 


awe  Defiwrfiit  lay  dwwmd  |»dfr  -MP  WocwrfHy  ykwi  w 

sent  for  ratorn.  ptfiiooiiBy  ww^A 

attl.  ProeeodtagB  in  cte  mHob  ;  m«  SNOl  Wmb  mtLm  Bit  i 

tioo  upon  andeitakliig.           .  Amine  to  nptofy. 

g  2919.  An  action  to  recover  a  ebattal,  with  or  wfthoiA 
the.  wrongfal  taking,  withholding,  or  detentloii  fhtteof.  caii  be 
before  a  joatice  of  the'peaoe  of  the  ooontj  in  which  the  cnatteTIi  ' 
a  case,  and  8ub}e<jt  to  the  qaallfieati«is,  apecUled  in  aeetiona  1889, 
1A91,  and  1692,  and  BiibdiviBlon  leventh  of  iieefH>n ^S  of  thia  aet. 

%.  2920.  The  plaintiff  mav,  at  the  tiapo  ■  when  the  auBsmona  ii  in 

but  not  afterward,  reqofane  the  chattel  to  be  replevied,  aa  preaorifari  laj 

article.    For  that  pnrpoae,  be  moat  deliver  to  t^w  joatiee  an  a0UiHlj 

an  iindertalung,  almilar,  in  nil  t«epec|^  ta.  the  affidavit  and  nadatij 

required  to  be  delivevad  to  4  ahertff,  aa  pnacribed  in  aeetkHia  IM^  4 

1699,  and  1712  of  thia  act;  except  that  tlie  aaretiea  in 'the  inidm 

muat  be  apprpved  by  the  joatlce.  '  '*^* 

'  ■         ■  .  .  I.  ■ 

§  2921.  Upon  receiving  tbft  af&davit  and  undertaking,  the  Joitioi  a 

indoTM  upon  or  attach  to  the  affiida^it  a  vritten  reqniaitim,  aubaeriM 

him,  requiring  the  eonatable^  to  wbon  the,anmmoni^  ja  delireied,  to  lapl 

the  property  deacribed  in  tlie  aQdavit,  on  or  before  a  day  apecificd  h^ 

requiaition,  which  niust  be  M  leaat  ais  days^befoie  the  netnm  di^  of 

summona.    The  affidavit  and  requiaition  acraat  bei  deUvered  to  the  coaiii 

with  the  suromona. 

g  2922.  The  constable  must  exeoato  the  riMltiiaition,  aa  a  sMI 
required  to  execute  a  I'eqnisitidn,  in  an  action  broittht  to  recover  a  dm 
as  prescribed  in  sectioud  l';00,  1701,  and  1702  of  this  act;  except  tk 
must  serve  the  pummous,  affidavit,  and  requisition,  within  the  tiaiep 
the  manner  prescribed,  by  section  2910  of  this  act,  for  the  service  of  us 
mons,  warrant  of  attachiuent,  and  inventory. 

§  2923.  The  constable  roust,  on  or  before  the  return  day  of  tlie  i 
mons,  make  a  return  to  the  requisition,  under  his  hand,  stating  all  his 
ceedings  thereupon ;  and  file  it,  with  the  affidavit  and  i^equisition,  witb 
justice.  The  return  must  state  the  manner  in  which  the  suroinoiM, 
davit,  and  requisition  were  served;  and,  if  they  were  served  otherwieel 
by  delivering  the  requisite  copies  to.  the  defendant  personalty,  the  ie 
therefor,  and  the  name  of  the  person  to  whom  tlie  copiea  were  ddift 
unless  his  name  is  unknown  to  the  constable;  in  which  case,  the  re 
must  deiicribe  him  so  as  to  identify. him,  as  nearly  as  nfay  be. 

§  2924.  At  any  time  after  the  chattel  has  been  replevied,  and  it 
two  days  before  tlie  return  day  of  the  summons,  the  defendant,  unles 
requires  u  return  of  the  chattel,  may  serve  upon  the  plaint  iff,  or  upon 
constable,  a  written  notice  that  he  excepts  to  the  plaintilTs  suretiea ;  o 
wise  he  is  deemed  to  have  waived  all  objections  to  them.  If  sacb  a  n 
is  served,  the  sureties  must  justify  upon  the  return  of  the  summons ;  o 
plaintiff  must  then  give  a  new  undertaking  to  the  same  effect  as  theorij 
undertaking,  with  other  sureties,  who  must  then  appear  and  justify  b 
the  justice. 

§  2926.  At  any  time   before  the   return  day  of    the  summona, 

det'endaut  may,  if  he  docs  not  except  -to  the   pluintilTa  suretiea^  ) 

upon  the  justice  a  notice  thi\l  YietevxwXTfta  x\v^  t^\mtblq\\W  c^^attel  reple 

With  the  notice  he  must  deVvvor  lo  x\\fe  \a^\.\cfe  \vcl  k^^Ww.  %\A  >«».  n 

taking,  similar,  in  all  respects,  lo  tW  '^^^''^'^tlx  w  ^Si^^' 

vpon  riquiring  a  return  of  a  c\mvut\,  a^  v^^^^^x^  ^^  «^^^^  "^ 
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m  hundred  and  four  and  one  thouKiind  seven  hundred  nnd  twelve  of 
I  act,  omitting  the  provision  in  the  undertaking,  *'  or  if  the  action  abates 
KHisequence  of  the  defendant's  death."  The  sureties  in  the  undertaiving 
)t>  justify  before  the  justice  upon  the  return  of  the  summons.  If  the 
nitiff  has  slated  separately  in  his  affidavit  tiie  value  of  one  or  more  eliat- 
or  classes  Of  chattels,  as  prescribed  in  section  one  thousand  six  hundred 
ninety-seven  of  this  act,  the  defendant  may  reciuire  a  delivery  of  part 
he  property  replevied,  as  prescribed  in  that  section. 

2926.  Except  as  otherwise  expressly  prescribed  in  this  article,  the 
nuination  and  qualifications  of  the  sureties,  and  the  allowance  of  the 
ertaking,  upon  a  justification  pursuant  to  either  of  the  Inst  two  sections, 
It  be  the  same  as  upon  a  justilicittion  of  haul,  as  prescnbed  in  sections 
hundred  and  seventy-nine,  five  hundred  and  eighty,  and  five  hundred 
eighty-one  of  this  act,  substituting  the  justice  for  the  judge  ;  but  after 
)  allowance,  the  undertaking  must  be  filed  with  the  justice.  The  con- 
tie  is  thereupon  exonerated  from  liability. 

2927.  If  the  defendant  neither  excepts  to  the  plaintiflTs  sureties,  nor 
lires  the  return  of  the  chattel,  within  the  time  prescribed  for  that  pur- 
i;  or  if  he  fails  to  procure  the  allowance  of  his  undertaking  ;  or  if  the 
Dtiif,  after  the  defendant  has  excepted  to  his  suretie:^,  duly  proiuires  the 
irancc  of  his  undertaking,  the  constable  must,  except  in  the  case  speci- 

in  the  next  section  but  one,  immediately  deliver  the  chattel  to  the 
Dtiff.  If  the  plaintiff,  after  the  defendant  has  excepted  to  his  sureties, 
I  to  procure  the  allowance  of  hirf  undertaking  ;  or  if  the  defendant,  after 
bas  required  the  return  of  the  chattel,  proiures  the  allowance  of  his 
ertaking,  the  constable  must  iramediuteiy  deliver  the  chattel  to  the 
ndant. 

2928.  A  constable  who  delivers  to  either  party,  without  the  consent 
he  other,  a  chattel  replevied  by  him,  except  as  prescribed  in  the  last 
ion,  or,  by  virtue  of  an  execution  issued  upon  a  judgment  in  the  action, 
cits  to  the  party  aggrieved  the  sum  of  one  hundred  dollars ;  and  is  also 
le  to  him  for  all  damages  which  he  sustains  thereby. 

2929.  The  provisions,  regulating  the  proceedings,  where  a  person,  not 
rty,  claims  property  which  has  been  replevied,  and  the  rights  of  such  a 
on,  aiid  of  the  sheriff',  as  prescribed  in  sections  one  thousand  seven 
dred  and  nine,  one  thousand  seven  hundred  and  ten,  one  thousand 
n  hundred  and  eleven,  and  one  thousand  seven  hundred  and  twelvp  of 
act,  apply  to  a  like  case  in  an  action,  brought  as  prescribed  in  this 
;le,  substituting  the  constable  for  the  sheriff ;  except  that  service  of  a 
ie  and  of  a  copy  of  the  claimant's  a^davit,  upon  the  plaintiff's  attorney, 
prescribed  in  section  one  thousand  seven  hundred  and  nine,  must  be 
e,  either  upon  the  plaintiff  personally,  or  upon  the  attorney  who  appears 
iim  before  the  justice  ;  and  that  the  sum  specified  in  the  undertaking, 
n  by  the  plaintiff  to  the  constable,  need  not  exceed,  in  any  case,  three 
Ired  dollars. 

2930.  Where  a  chattel  has  been  replevied,  and  tlie  defendant  has  not 
ired  the  return  thereof,  pending  the  action,  as  prescribed  in  the  forego- 
scctions  of  this  article,  he  may,  in  his  answer,  demand  judgment   foe 
■cturn  thereof,  either  with  ov  without  damages  for  t\\e  \v\>sA\\^,  nnxvX^c^^- 
or  detention. 

931.  Section  138S,  section   1731,  excluding  e\ibd\v\a\oxi  ^^^V  \\\^^^- 
/  sections  1722,  17Jii,   1730,    17^2,    173^,  ITM,  -OLXiiWl^^  ^^    ^"^^^"^ 
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act,  MitMititvtiiig  tb«  eonitabto  tot  Hhc  flherfff,  ififfly  to  t 
fin  Botion  in  a  jusUve'a  ecmrt  to  reeofer  «  etettel,  and  U 
the  sunHlw  in  an  ondertakhig  given  thefdu,  ekoopt  as 
prescribed  in  this  chapter. 

I  2932.  Where  the  defendant  does  not  appear,  and 
not  been  personallj  senred  upon  him,  and  a  enattet  or  p 
recover  which  the  action  is  broudit,  has  been  replcTied, 
ingt  thereupon  have  been  dulj  taken,  as  preeeribed  in  tli 
tioe  mnst  proceed  to  hear  and  determine  the  action,  wit 
chattel  or  pari  of  a  chattel ;  or,  if  the  Action  la  bftmgh 
■Mvo  chatteia,  with  respeuc  to  tboeo  wUoh  have  been 
nuumei  and  whh  Ukm  effeet,  as  if  the  ManKHis  ha 
aervod. 

S  2933.  Where  the  snminons  hatf  been  penMmally 
defendiint,  or  where  he  appears,  the  justice  most  proceed 
niine  the  action,  althoogh  the  {^ntiff  has  not  required 
replevied,  or  the  eoaital>le  has  noi  been  able  to  replovj  i 


tiTLE  til. 

I  S9M.  When  tteae  to  be  fokum,  |  SMS.  The  I  9t  e«c 

»3ft.  Pleadinip*.  wm.  JtidiniMnt  n 

ttao.  Complsinr.  MOO.  Jndfment 
aOj7.  Whai  caaees  of  action  maj  be  cecd  $400 

Joined.  SBSl.  Answer  of  t 

S08B.  Answer.  SllSi.  Underulchi! 

9030.  Demorrar.  8860.  In  wbiit  eoi 
2940.  General  Hile«  of  plendin^.  broueht. 

2W1.  Account,  or  instrament  for  pay-  895i.  Wln'n  actio 

ment  of  money.  be  dieeon 

2942.  Court  may  require  items  to  be  2965.  Effect  of  fai 

exhibited.  taking. 

2948.  Immaterial  variance  to  be  dis-  20M.  When  title  < 

regitrded.  plnlntiffV 

2944.  Amendment  of  pleadings.  2957.  Pleaduigt*   i 

2945.  CounterelaimH.  d«>rtaking 

2946.  Id.;  where  executor  or  tmstee  applioabU 

is  a  party.  2958.  Answer  of  i 

2947.  Conseqnenre  of  neglect  (o  plead  eral  caus< 

coonterclatm. 

§  2934.  At  the  place,  and  within  one  hour  after  the 
the  pninmons  for  the  return  thereof;  or,  whoi^  an  order* 
and  executed,  within  twelve  houi^  after  the  defendant  is  1 
justice;  or,  where  no  summons  is  issued,  nt  the  time 
voluntsirily  appear  to  join  issue,  the  pleadings  of  the  pari 
and  issue  rnust  be  joined.  Wiiere  both  pnrties  appear  i; 
tli6  summons,  an  issue  must  be  joined  before  an  adjoumn 
when  the  defendant  refuses  or  neglects  to  plead« 

§  2935.  The  ple:idin<];s  in  a  justice's  court  are : 

1.  The  plaintiff's  complaint.    . 

2.  The  defendant's  answer. 

8.  The  defendant's  demurrer  to  the  complaint,  or  to  or 
causes  of  action,  separately  stated  therein. 
4,  The  plaintiff's  demvwret  lo  oTv<i  ot  w\qi\^  *iQ\xtv\.«tvtVs 

answer. 

^  2936.  The  compMnt  Ttiu^t  ^Vvx\.«,  xu  w  v\^\^  «cv^ 
fncta  constituting  the  cause  oi  tvcUOA.. 
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'he   plaintiff  may  unite,  in  the  same  complaint,  two  or  more 

ion,  where  they  all  arise  out  of 

16  transaction,  or  transactions  connected  with  the  same  subject 

• 
t,  express  or  implied :  or 
1  injurie-s,  and  injuries  to  property,  or  either, 
t  appear,  upon  the  fne^c  of  the  complaint,  that  all  the  causes 
mited  belong  to  one  of  the  foregoing  subdivisions  of  this  sec- 
ey  are  consistent  with  each  other;  that  they  require  the  same 
lid,  except  as  otherwise  prescribed  by  law,  tijat  they  affect  all 
Where  a  cause  of  action,  for  which   a  defendant   might  be 
nited  with  a  cause  of  action,  for  which  he  cannot  be  arrested, 
against  tiie  person  of  the  defendant  cannot  be  issued  upon 

'he  answer  may  contain  a  general  denial  of  each  allegation  of 
t,  or  a  specific  denial  of  one  or  more  of  the  material  allegations 
may  also  set  forth,  in  a  plain  and  direct  manner,  new  matter, 
)ne  or  more  defences  or  counterclaims. 

n  a  ca^e  specified  in  subdivision  third  or  fourth  of  section  two 
3  hundred  and  thirty-five  of  this  act,  a  party  may  demur  to 
of  the  adverse  party,  or,  if  it  is  a  complaint,  to  one  or  more 
eparate  causes  of  action,  where  it  'm*  not  sufficiently  explicit  to 
1 ;  or  where  it  does  not  state  facts  sufficient  to  constitute  a 
•n,  or  counterclaim,  as  the  case  may  be.     If  the  court  deems 

well  founded,  it  must  permit  the  pleadiujr  to  be  amended  ; 

ty  fails  so  to  amend,  the  defective  pleading,  or  part  of  a 
nurrcd   to,  must   be   disregarded.     If   the   court   dci'ms   the 

well  founded,  it  must  permit  the  party  making  it  to  plead 
ection. 

.  pleading,   except   as   otherwise   prescribed   in   section  two 

3  hundred  and  fifty-one  of  this  act,  may  be  oral  or  written.    If 

substance   thereof   must    be  entered    by  the  justice  in  his 

if  it  is  written,  it  must  be  filed  by  him,  and  a  reference  to  it 
ocket-book.     A  pleading   is   not   reiiuired  to   be  in  any  par- 

but  it  must  be  so  expressed,  as  to  enable  a  person  of  common 
;  to  l(now  what  is  intended. 

or  the  purpose  of  setting  forth  a  cause  of  action,  defence,  or 
founded  upon  an  account,  or  upon  an  instrument  for  the' pay. 
)y  only,  it  is  sufficient  for  the  party  to  deliver  the  instrument, 
the  account  to  the  court,  and  to  state  that  there  is  due  to  him 
om  the  adverse  party,  a  specified  sum,  which  be  claims  to 
set  off. 

he  court  may,  upon  the  request  of  either  party,  made  when 
1,  require  the  adverse  party  to  exhibit  his  account  or  demand, 
B  nature  thereof,  as  far  as  it  is  in  his  power  so  to  do,  at  that 
ecified  time;  and  in  case  of  his  default,  it  may  preclude  him 
vidence  of  such  parts  thereof,  as  have  not  been  so  exhibited 

variance,  between  an  allegation  in  a  p\eadvT\«  a^w^  ^Xv^  ^xosA 
■arded  as  /m material,  unless   the  court   \a  aA\A%^ft<\  \>a»2^  '^^ 
ms  been  misled  thereby,  to  his  preividic^.. 

court   must,   upon    application,    aUovi   «l   v\e?L^m%  \»  "^ 


IT  thne   before  the  tnai  or  dnring  the  rrin1,  . 
■1  Ji  »  1  bf  [       o  ed  ihereb        Wliere  a  ij:irly  in 

pkadlBit  afUr  JO  f  ed    ore    upon  Ibe  ditviBioDDf 

rar,  aiM  It  U  IT  fn    lo  i  of  llic  L-onrt,  b;  M 

•n  edlcianawni  I     a  Irerw  partr,  in  i-onseqnmn  vt 

•nwndiDMit  or  |  j     nynenc  must  be  gnintud.    TV^ 

najimlMt  in  lU   t  u       I         "^  ■  <*"■')  t'on  of  alluiruig  in  » 

BMIt,  the  piJBieni  of  imU  lo  ll  e  adverse  partf. 

SSMSi  SKtione  five  liuiiili«d  Hud  une  auij  Hre  hundred  and  <• 


)t  appb  to  •  uouuterclaim  iii  ai|  at'tion  bruuj^bi: 


-   np»l  be  iuierpoKotl,  iiiiUas  il  tj  of  sudini 

that  a  JuttiM'a  couit  bns  jiir>adii:tiou  uf  H 

%  3946.  e«t(>on9  Stu  liuodred  nod  five  nnd  five  linnilred  odJ  lit  d 
aot  apjdy  to  a  tounlerclaiiu  in  an  notion  Bgaiust  a  pertioii 
MtUfttiia  uapaCity.  or  in  favot  of  an  uieuuUir  or  adniioislra 
^b«  datandant  eaDuot  lake  judgment  a^lnat  the  plaintiff  upun  -• 
claim,  [or  a  aam  exueedlag  two  buadred  dollaiit. 
.  %  3MT.  Where  tbe  defenditnt,  in  an  atttlon  to  recover  dac 
for  bcMch  of  a  oonlract.  negiecta  lo  iuropose  n  couau;ru)aJin, 
■  auMof  aotion  iu  hw  (itiur  to  remnerdninHKee  for  a  like  tsuu,  4 
mi^  have  baen  altowed  to  him  upon  llto  trin)  of  the  lu'tiun,  ' 
perMn  ileriving  title  thereto  ibtoi^h  or  rrooi  him,  are  furei 
predudad  from  mniauuning  an  avttott  to  reuovec  I'm  auu 
dwTMf. 

§3M8.  Bnt  theiiiubibltionoontahiodfai  tfaehsiaectiondaOtiola^ 
to  either  of  the  fulioiving  easee ; 

1.    Where  the  Hmouat  of  the  co 
tbnn  the  judgnteDi  vhith  the  [ihiii 

i.  Where  thu  c.-ouaten'lBim  conaiat*  of  a  iudgmptil,  remlered  behM  ^ 
coniinen element  of  the  ii>.-tina,  in  ivhich  il  miKht  have  been  [alerpoeld.   i 

S.   Where  tho  uoiintercl«im  cunriBtaor  a  cTium  for  anli'^uidHled  ih 

i.  Where  the  uoualeralaim  conBislaof  ■  olaim,  apoo  whii'h  ai     ' 
nag  petidiug,  at  tlio  lime  wlien  (lie  nttiun  wdb  cnmnMOL-ad. 

i.  Where  judjffliuiit  JM  taken  agttinat  ihederendnDt,  without  peraooalW 
viue  of  the  HuintuaaB  itpiia  bim,  or  un  nppeanuice  by  bini. 

§  2949.  Where  «.  coumerclsim  ia  e«tabUsh«il.  whiub  equals  the  ploMf 
demand,  the  jiidemenl  must  bo  in  fuvoi-  of  tbe  dufendunt.  Whofv  it  ia  W 
tbnn  the  plaintiiF'ii  dumiind,  (he  plainiifT  must  have  juilKment  far  the  M^ 
due  unlv.  Where  it  eii»eda  tbe  pluintiS's  demand,  tlie  defendunl  in* 
luve  jod^ment  for  tbe  eice^a,  or  bo  much  thereof  ka  is  due  frum  the  plM 
iff.  unless  it  ia  more  than  the  sum  of  two  hundred  dollnts.  If  it  isOMl 
than  two  buudrud  dollars,  or  if  no  part  of  it  ia  due  trom  the  plaiutii^  di 
justice  mu)<t,  at  the  election  of  the  df^fendant,  dlber  : 

I.  Set  off  BO  much  of  the  c;ountere1nlm  M  Is  eulGcient  to  tatit^  A 
plaintiff's  dcmami,  nnd  render  judgment  for  Ibe  defendant  for  hia  cmUi  il 
which  onee,  the  defendant  mav  maintain  an  action  for  the  reaiduo;  or, 

i.  Render  a  Judpneot  of  difuontinuance  with  coala;  In  which  ciM,>h 

defendtttt  mny  ihereHtier  mniniuui  hi\  nction  for  the  whole. 

Where  part  of  the  ettfesBiattox  ine  (tQni'i>»'^ani\ia,*k«\aA^«i** 

im  preftuJiee  the  defendam's  ng-U  lo  «wvot,  l.ooi  wiCMt  vm^*^ 

iDue/t  tliereof,  as  the  iudgroent.  does  to>X  «i™e\-  _^  j  , 

g  3950.   Wh«r«.   npo"   the   W^„^   .t   »-  «:v««,  V>«  .«*  V*A* 
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I  pftrties,  proved  to  the  satipfaction  of  the  justice,  exceeds 
liars,  judgment  of  discontinuauce  must  be  rendered  against 
til  costs. 

defendant  mav.  either  with  or  without  other  matter  of 
:h  in  his  answer  facts,  showing  that  the  title  to  real  prop- 
1  question.  Such  an  answer  must  be  in  writing;  and  it 
)v  the  defendant,  or  his  attorney  or  agent,  and  delivered  to 
le  justice  must,  thereupon,  countersign  the  answer,  and 
plaintiff. 

le  case  specified  in  the  hist  sectio!i,  the  defendant  must  also 
stice,  with  the  answer,  a  written  undertaking,  executed  by 
3ties,  approved  by  the  justice ;  to  the  effect  that,  if  the 
twenty  days  thereafter,  deposits  with  the  justice  a  suni- 
aint  in  a  new  action,  for  the  same  cause,  to  be  brought  iu 
t,  as  prescribed  in  the  next  section,  the  defendant  will, 
ays  after  the  deposit,  give  a  written  admission  of  the  ser- 
There  the  defendant  was  arrested  in  the  action  before  the 
rtakiug  must  further  provide,  that  he  will,  at  all  times,  ren- 
iiable  to  any  mandate,  which  may  be  issued  to  enforce  a 
1  the  action  so  to  be  brought.  If  the  defendant  fails  to 
)  undertaking,  the  sureties  are  liable  thereupon,  to  an 
ceding  two  hundred  dollars. 

court  in  which  a  new  action  is  to  be  brought  as  prescribed 
n,  in  the  supreme  court,  or  the  county  court  of  the  justice's 
amtiff's  election ;  except  that,  where  the  justice  is  a  justice 
he  city  of  Buffalo,  it  is  the  superior  court  of  Buffalo. 

n  the  delivery  of  the  undertaking  to  the  justice,  the  action 
scontinued,  and  each  party  must  pay  his  own  costs.  The 
either  party  must  be  allowed  to  him,  if  he  recovers  costs  in 
to  be  brought  as  prescribed  in  the  last  two  sections.  If  the 
deposit  with  the  justice  a  summons  and  complaint  in  the 
re  the  expiration  of  twenty  days  after  the  delivery  of  the 

defendant  may  maintain  an  action  against  the  plaintiff  to 

before  the  justice. 

:he  undertaking  is  not  delivered  to  the  justice,  he  has  jurls- 
tion,  and  must  proceed  therein;  and  the  defendant  is  pre- 
fence,  from  drawing  the  title  in  question. 

lowever,  it  appears,  upon  the  trial,  from  the  plaintiff^s  own 
e  title  to  real  property  is  in  question,  and  the  title  is  dis- 
'cndant,  the  justice  must  dismiss  the  complaint,  with  costs, 
nent  against  the  plaintiff  accordingly. 

rie  new  action,  to  be  brought  after  an  action  before  a  justice 
by  the  delivery  of  an  answer  and  an  undertaking,  as  pre- 
ist  six  sections  of  this  act,  the  plaintiff  must  complain  for 
>f  action  only,  upon  which  he  relied  before  the  justice;  and 
answer  must  set  up  the  same  defence  only,  which  he  made 
ice.  If  the  action  is  to  recover  a  chattel,  which  was 
justice's  court,  e;ieh  undertaking,  ^\vevv  \\\  \)ci^  \w"ftMvs.^^ 
to  be  valid  /n,  and  is  applicable  lo,  l\\e  wew  a.c\A<i\i. 

e,  in  nn  nctUm    before  a   jnstAce,  the  p\v\\wX\^  \v^^  ^"^^^  ^]! 
ioii,  and  the  defence,  that  the  t\t.\e  to  xetA  ^^^^1  ^"^ 


fai  ywiton,  i»  hHifjuwrt  i»|»«Mi<r«t<%Th^  iMtMtoiHi 
ilw  tMimlMit  iMiy  Mf«r  a»  wmnr-Ml  fwAlctiifeiif  «•  fcvfeoM 
skull  two  thooMiid  nine  handrad  and  flftr-piitt  and  two  tftwfuui  i"" 
fed  fwd  mtHwv  of  tUf  fKst,  wffli  mp^  to  the  oniue  or  cuoeBpi 
onlj Jo  wh^h  tit^  wOl  Hq  mifi  in  ^QO^^  WlNfeopoii  the  jot! 
ditooutipne  (he  actk^  u  fp  n^  gitaeee  or  eokkm  <]|fi|^}  (he pbtfii 
eoiiniience  »  new  «p^  UMfefor  (n  ^ poper ooorf;  end  theories 

TiTM  vr. 

^^^^^  i;  SSISI^Qr&  stteMdMoe  of  owltaHa 
Ik  Oopn|n|#li  ^  liike  tMtlaMNqr* 

AMOomnennn. 

I  IMtt.  Adjournment  hf  Ivetkf  •  •  Ml  WlMm   deflnidaiit  to 

im.  AdJooffDneBt  Ob  ^-^^" ^  -- — ^^ 


oletartif.  nWr  AiWeqeeot  edInmiB 

«ffL  ^diopfMiffK  OH  inypcetto  tf  M^  ^qflttoe  rnvjioipoeei 

defeDoent.  uioii  edjoiinioMnt. 

19611.  Id:*  imdiMiktaff  thereiiiNNi.  Mtr.  Adjwnuniot  wbea  « 

SOes.  Underteking  to  praeme  iKo^,  i  :    etteekolwMt  wibi 

charge  of  defendi|iitfhifiici|0-  loed. 

tody.  -    iMBk  AoJoonuMot    not  t 

iriMir«|aja. 

g  2059.  At  the  tieie  of  the  Mium  of  a  eaouBODa..  op  of  the  j 
issue  without  prooeBe)  hot  at  no  other  time,  tho  joatloe  may,  in  fa 

tion  and  upon  his  own  motioa,-  adjourn  the  trial  of  tb^  action 
than  eight  day?,  unless  the  defendant  has  been  arreeted ;  in  whicfa 
such  adjournment  shall  be  made. 

§  2960.  At  the  time  of  the  retoni  of  a  summons,  or  of  the  j 
issue  without  pi-ocess,  the  justice  must,  upon  the  applieation  of  t 
iflf,  adjourn  the  trial  of  the  action,  not  more  than  eight  days, 
hxod  by  the  justice.  But  such  on  adjournment  shall  not  be  grant4 
tlie  plaintifif  or  his  attorney,  if  required  by  the  defendant,  malcee 
tlie  plaintiff  cannot,  for  want  of  some  material  testimony  or  witnc 
fied  by  him,  siifely  proceed  to  trial. 

§  2961.  At  the  time  of  the  joinder  of  issue,  the  justice  must, 
application  of  the  defendant,  adjourn  the  trial  of  the  action,  upon 
plying  with  the  following  requirements : 

1 .  The  defendant  or  his  attorney  must,  if  required  by  the  plain 
the  justice,  make  Aath  that  he  verily  believeis  that  the  defenda 
good  defence  to  tlie  action,  and  that  he  cannot  safely  proceed  the 
want  of  some  roatenal  testimony  or  witness,  specified  by  him. 

2.  If  required  by  the  plaintiff,  and  the  defendant  has  not  been 
in  the  action,  an  undertalcing  must  be  given  to  the  plainiiflP  in  I 
the  defendant,  as  prescribed  in  the  next  section.  But  such  an  an 
need  not  be  given,  where  the  action  is  to  recover  a  chattel. 

Such  an  adjournment  must  be  for  such  a  reasonable  time,  fix 

juBticBf  as  will  enable  the  dcteiidawx  \,o  ^T^'ivvc^  ^*  vm>\.\xeiouy  or  ^ 

§  2962    The  undertaVmg  v^eacxWied  m  \X\ft  X^^-ax  ^^'CvKsisk  \wa».\.\ 

by  one  or  more  eureties,  apv««>^e4  b^  vV«  ^»C;^  •,  «^^^^^ 

that,  if  the  plwntifl  recover*  i«d»«mv  Wv\.«  »«x»«vv,'«d> 
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*^^ratioii  of  ten  days  after  the  plaintiff  bccomos  entitled  to  an  execution 
^ti  the  judgioeut,  the  defendant  removes,  Keoretod,  asHi^ns,  or  in  any  way 
^pQsea  of  any  part  of  liis  property,  liable  to  levy  and  sale  by  virtue  of  an 
I^^Mmtion,  except  for  the  noce^j^ary  support  of  himself  and  his  faimly,  and 
^VH  execution  upon  the  judgment  is  returned  wholly  or  partly  unsatisfied; 
^^  sureties  will,  upon  demand,  pay  to  tlie  plaintiff  the  sum  due  upon  the 
*^^ment. 

^2963.  Where  the  defendant  has  been  nrrested,  the  trial  must  be 
'^joarned  upon  his  application,  upon  the  same  terms,  and  in  the  same  nuin- 
^^r,  as  where  he  has  not  been  ari'es tod  ;  except  that  the  undertaking  pre- 
"^^ribed  in  the  last  section  need  not  be  given.  A  defendant,  who  ])r<)ou!"es 
J^ih  an  adjournment,  must  continue,  during  the  tinjo  of  adjournment,  i]i 
^custody  of  the  constable:  unless  he  gives  an  undertaking  to  the  phiint- 
^  with  one  or  more  sureties,  approved  by  the  justice,  to  the  effect  that,  if 
^le  plaintiff  recovers  judgment  in  the  action  ;  and  if  an  execution  is  issued 
Ijereupon  against  the  i)erson  of  the  defemlant,  witiiin  vm  days  niter  the 
^Idintiff  is  entitled  to  the  same  ;  and  if  a  retui-n  is  made  thcieto,  on  or  after 
^  return  day  thereof,  that  the  defendant  cannot  be  found  ;  the  sureties 
trill  pay  to  the  plaintiff  the  amount  due  upon  tiie  judgment.  If  such  an 
kvdertabing  is  given,  the  defendant  nuist  be  discharged  from  custody. 

i  2964.  If  the  trial  of  an  action,  in  which  the  defendant  has  been 
irrested,  is  adjounied  with  the  consent  of  both  parties,  or  ui>on  the  applica- 
ioD  of  the  plaintiff,  the  defendant  nmst  be  disciiarged  from  custody. 

§  2966.  The  justice  must,  upon  the  application  of  the  defendant,  grant 
L  second  or  subsequent  adjournment  of  the  trial  of  the  action,  upon  tlie 
lefendant's  giving  security,  if  required,  as  prescribed  in  the  foregoing  pro- 
visions of  this  article,  where  he  applies  for  a  first  adjournment  ;  and  upon 
lis  proving,  by  his  own  oatii  or  otlierwise,  to  the  satisfaction  of  the  justice, 
bat  he  cannot  safely  proceed  to  trial  for  want  of  so  we  material  testimony 
ff  witness ;  and  that  lie  has  used  due  diligence  to  obtain  the  testimony  or 
ritness.  But  if  the  defendant  has  given  an  undertaking  upon  a  former 
uljournoient,  a  new  undertaking  need  not  be  given,  unless  it  is  required  by 
he  justice,  or  by  the  sureties  in  the  former  undertaking. 

§  2966.  Upon  granting  the  defendant's  application  for  an  adjournment, 
rhere  the  trial  has  been  once  adjourned,  or  where  the  plaintiff  is  a  non- 
esident  of  the  county,  the  justice  may,  in  his  discretion,  upon  the  plaintiff's 
.pplication,  direct  that  any  witness  on  the  part  of  the  plaintiff,  who  is  in 
ttendance,  be  then  examined  under  oath  before  the  justice.  Thereui)on 
he  testimony  of  the  witness  must  be  reduced  to  writing,  certified  by  the 
notice,  and  retained  by  him  ;  to  be  read  upon  the  trial,  with  the  same 
ffeet,  and  subject  to  the  same  objections,  as  if  it  v/as  then  given  orally  by 
lie  witness. 

§  2967.  Where,  upon  a  trial,  a  warrant  of  attachment  is  issued  to  corn- 
el the  attendance  of  a  witness,  who  has  failed  to  appear  in  obedience  to  a 
ubpoena,  the  justice  may.  in  his  discretion,  adjourn  the  trial,  for  such  a 
ime  as  he  deems  necessary  for  the  return  of  the  warrant,  not  exceeding 
ve  days. 

§  2968.  The  trial  of  an  action  shall  not  be  adjourued  to  ^  \,va\<i.  V»v>>5w\\ 
inety  duvs  from  the  joinder  of  issue,  without  the  cowaeuX  ol  \ivi\\v  y^^^'^'^'^'* 
rcept  in  one  of  the  following  cases  : 

/.    Where  a  venire  has   been   duly  issued,  Vjut  a   iuv^   W*  "fvQX.  \>^«w  v^^- 
ed,  so  that  it  is  necessary  to   issue  a  new  venVre,  ov   to  ^wxwrevow  oiVifc  « 
36 
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more  teleMneii,  the  trial  nmj  be  a4|iMnied,  iMit  ittore  than  two  di^  < 
the  ninety  daT«,  in  order  to  enable  tfae  jwy  to  be  proeured. 

2.  Where  li  Jnrr  hue  not  been  able  to  agree  npon  a  ver^et  and  If' 
eharged,  the  trial  maj  be  a^joomed  a  anfllcient  time  berond  the 
days,  to  enable  a  new  jury  to  be  {nveared,  tA  prescribed  in'title  ifthati 
chapter. 

8.  Where  a  warrant  of  attaohoMnt  has  been  Issned  to  compel  tbei 
ance  of  a  witness,  as  pnaeribed  Ja  the  laat  section,  or  a  wamnthsi: 
issued  to  commit  a  recusant  witnesa,  aa  prescribed  In  title  fifth  of 
chapter,  an  acyonmment  liDade  therenpon,  aa  iweaeribed  by  Uv,  ii 
deemed  a  part  of  the  ninety  days. 

ARTICLK  SKCOND^ 
OoMPuxuia  TBB  AnnoiLiioK  or  a  Wmma. 

I  9800.  When  Jnttice  may  Isme  sab-  |  IBM.  nne  fOr  refasliV  to  attarii 

pcBoii.  to  testify. 

8970.  SuupoBiia ;  how  served.  SOTS.  Id.;  how  inpoaed. 

2071.  Warrant  of  attachment  against  BOTH  Jf innte  of  eonvlctiOD. 

defaaltlDg  witoeie.  8037.  Szeencion  thereupoa.           .  , 

$mt.  Id.;  how  executed ;  foes  there-  SOK.  Moa^y  ooHeeted  ;  bow  mMi^ 

npon.  SOnL-DeteaJdnx    witness  Ussis  1^^ 

2878.  Id.;  when  witness  Is  In  adjoin-  dAoiagetf. 

{ngcoanty. 

§  2969.  A  justice  of  the  peace  may  lime  a  snl^MBna,  to  oompeK  a 
iicss  to  attend,  in  the  county  where  the  joatioe  reaidea,  or  in  aa  a^Mhf 
county,  but  not  otherwise,  for  the  purpose  of  testifying  npon  the  trial  of  la 
action,  pending  before  himself,  or  before. another  justice.  The  snbpCBH 
may  require  the  witness,  except  as  otherwise  expressly  pre8cribedbylav,ti 
bring  with  him  any  book  or  paper,  relating  to  the  merits  of  the  aetioB. 
But  a  justice  shall  not  issue  a  subpoena  to  compel  the  attendance  of  a  wi(> 
ncss  before  another  justice,  unless  the  person  applying  therefor  proves,  bj 
his  own  oath,  or  the  oath  of  another  person,  thut  an  action  is  actually  peod' 
ii'g  before  the  other  justice. 

§  2970.  A  subpoena  may  be  served  by  a  constable,  or  by  any  other  pl^ 
son.  It  mast  be  served  by  reading  it,  or  stating  its  contents,  to  thewi^ 
ness,  und  by  paying  or  tendering  to  him  his  lawful  fee  for  one  daf'l 
attendance  as  a  witness.  Where  it  is  served  by  a  constable,  his  reton 
thereto,  stating  the  manner  uf  service  and  the  sum  paid,  is  presumptiTS 
evidence  of  the  facts  therein  stated. 

§  2971.  Where  it  is  made  to  appear,  to  the  satisfaction  of  the  justicfl^ 
by  uffkiavit  or  otlier  proof,  that  a  person,  duly  subpoenaed  to  attend  befws 
him  in  an  action,  has  refused  or  neglected  to  attend  as  a  witness  ia 
obedience  to  the  subpoena ;  and  no  just  cause  for  the  neglect  or  refusal  is 
shown  to  exist ;  and  the  party,  in  whose  behalf  the  wime^^s  wan  sab*  I 
poenaed,  or  his  attorney,  makes  oath  that  the  testimony  of  the  witness  is  , 
material ;  the  justice  must  issue  a  warrant  of  attachment,  directed  gen- 
erally to  any  constable  of  the  county,  for  the  purpose  of  compelliug  the 
attendance  of  the  witness. 

§  2972.  Such  a  warrant  of  attachment  must  be  executed  in  the  saise 
manner  as  an  order  of  arrest.     The  fees  of  the  justice  and  constable  for 
issuing  and  serving  it,  must  be  pvild  by  the  person  against  whom  it  is 
issued^  anleas  he  eliows  a  reasouaV)\e  excuae,  vo  \.\v«  «a>i:\a.\M^vca>w  <^\  vVa  vw- 
tu'o,  for  his  omission  to  attend;  \u  w\\\c\\  cw^ft,  tV^  ^%x\i  ^^wswv^'^ 
^vnrrnnt  must  pay  them,  and,  M  Ue  vecoM^t^  coaVa,  xX^^  «^^^^^  xJ^^x«.V.«* 
^  allowed  to  him  us  part  of  h\a  costs. 
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3.  Where  the  delinquent  witness  is  within  an  adjoining  county, 
able,  to  whom  the  warrant  of  attadimcnt  is  directed,  may  arrest 
3SS  in  that  county,  and  bring  him  before  the  justice.  The  consta- 
e  he  is  within  the  adjoining  county  for  that  purpose,  has  all  the 
f  a  constable  of  that  county,  with  respect  to  tiic  warrant  so  issued 

4.  A  person,  duly  subpoenaed  as  a  witness,  who,  without  a  reason- 
use,  proved  by  his  oath  or  the  oath  of  another  person,  fails  to 
or,  attending,  refuses  to  testify;  must  be  fined,  by  the  justice 
bom  the  action  is  pending,  for  each  non-attendance  or  refusal,  such 
ot  less  than  one  dollar  nor  more  than  ten  dollars,  as  the  justice 

reasonable  to  impose  upon  him,  as  a  fine  therefor. 

6.  The  fine  may  be  summarily  imposed  by  the  justice,  upon  the 
Dn  of  the  party  in  whose  behalf  the  witness  was  subpoenaed,  at 
during  the  trial,  when  the  defaulting  witness  is  present,  and  has 
tunity  to  be  heard.  If  it  is  not  imposed  during  the  trial,  the  jus- 
ny  time  within  five  days  after  judgment  is  rendered,  must,  upon 
ication  of  the  party,  issue  a  warrant,  directed  generally  to  any 
;  of  the  county,  communding  !iim  to  arrest  the  defaulting  witness, 
'ing  him  before  the  justice,  at  a  time  and  place  therein  specified, 
to  be  not  more  than  twelve  days  after  issuing  the  warrant,  to 
ise  why  a  fine  should  not  be  imposed  upon  him. 

6.  The  justice  imposing  the  fine  must  enter  in  his  docket-book  a 
f  the  conviction,  of  the  cause  thereof,  of  the  amount  of  the  fine, 
le  costs.  The  minute  is  deemed  a  judgment  against  the  delinquent, 
of  the  officer  to  whom  fines  are  directed  to  be  paid,  by  section  two 

eight  hundred  and  seventy-five  of  this  act. 

7.  If  the  whole  amount  of  the  fine  and  costs  is  not  forthwith  paid 
stice,  he  must  issue  an   execution,  directed   generally  to  any  con- 

the  county,  commanding  the  constable  to  collect  the  sum  remain- 
id,  of  the  goods  and  chattels  of  the  delinquent,  within  the  county, 
want  thereof,  totake  him,  and  convey  him  to  the  jail  of  the  county 
remain  until  he  pays  that  sum,  not  exceeding  thn-ty  days.  Upon 
quent  being  committed  to  jail,  the  keeper  thereof  must  keep  him  in 
tody  therein,  until  he  is  entitled  to  a  discharge,  as  specified  in  the 
I. 

8.  The  monev  collected  by  virtue  of  the  execution  must  be  forth- 
d  by  the  constable  to  the  justice.  The  justice  must,  within  ten 
r  he  receives  a  fine,  or  any  part  thereof,  from  the  constable  or  the 
It,  pay  the  money  to  the  officer,  to  whom  the  fines  are  directed  to 
by  section  two  thousand  eight  hundred  and  seventy-five  of  this  act, 
se  of  the  poor. 

9.  A  p)erson,  subpoenaed  as  prescribed  in  this  article,  who  neglects 
3  to  obey  the  subpoena,  or  to  testify,  is  also  liable  to  the  party,  in 
half  he  was  subpoenaed,  for  all  damages  which  the  party  sustains 
I  of  his  neglect  or  refusal. 


KJ     . 
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ARTICLE  THIRD. 

TOMMISHIMN    TO   TAKK   TeBTIMONT. 

i  'JMV  ('ulnlni^^«il)ll  ti)  vxtiiniiio  witncdM  §  2964.  £seciitioa  and  retnra  of  eo^] 

iiix>ii  iui(irro<^toric*:ji.  mi8i*ion. 

i.nNl.  III.;  orally.  2985.  Receipt  thereof  by  justice. 

'^Mi.  WhiMi  and  how  granted.  29S0.  When  deposition  evidence. 

:!!K).  Adjoiirnnu'nt.  2U67.  Powers  of  coinmusiMMn' 

j5  2980.  Where  the  defendant  has  nej^lected  to  appear  upon  iheretil 
(il  ii  >iniiii)(>ns,  or  has  failed  to  answer  the  oomphiiiit,  or  where  an  ism* 
fact  ha.s  been  joined  in  an  ai'tion;  and  it  appears,  by  a flSdavit,  upoo  4i 
application  of  either  party,  that  a  witness,  not  wit4nn  the  county  wiwretkl 
action  is  pending',  or  an  adjoining  county,  is  material  in  the  prosevutioi' 
dcf(Mii'e  of  the  action,  the  ju8ticu  may  award  a  commission  tooaeornM 
competent  persons,  authorizing   tliem,  or  cither  of   them,  to  exanune  tki 
witness  under  oaiii,  ufKin  interrogat<n'ies  to  be  settled  by  the  justice,  w M 1^  'f 
the  written  agivement  of  the  parlies,  and  indorsed  upon  or  annexed U> til 
commission;  to  take  and   certify  tlie  deposition   of   the  witness ;  aiMi  t* 
return  tlie  same  by  mail,  addi'essed  to  the  justice. 

>i  2981.  If  both  parties  expressly  consent,  a  commission  granted  as  pre* 
scrii)ed  in  tliis  article  may  issue  without  written  interrogatories,  awl  Ok 
deposition  may  bo  taken  upon  oral  questions.  In  that  case,  section  niie 
hunired  of  this  act  applies  to  the  execution  of  the  commission ;  and  a  w|» 
of  that  section  must  be  annexed  thereto.  Notice  of  the  time  or  place  of 
the  examination  of  a  witness,  by  virtue  thereof,  need  not  be  given. 

g  2982.  The  commission  may  be  granted  by  the  justice  without  notk-e, 
upon  the  application  of  the  plaintiff,  made  at  the  i*eturn  of  the  sumiwm?, 
or  upon  the  api)rKation  of  either  party,  made  at  the  time  of  the  joinder  ot 
issue.  It  may  also  be  giiuited  at  any  time  after  the  joinder  of  issue,  ui>0'> 
the  applieation  of  either  party,  accompanied  with  proof,  by  affidavit,  that 
si.K  days'  written  notice  of  the  application  has  been  set  ved  upon  the  adveife 
party,  either  personally,  or  by  service  upon  the  attorney,  who  appeaioU  lor 
liini  before  the  justice. 

j^  2983.  Where  a  commission  is  granted  up)on  the  application  of  the 
plaintiff,  he  is  entitled  to  one  or  more  adjournments  of  the  trial,  as  may  be 
necessary  to  procure  the  commission  to  be  exeouted  and  returned;  not 
exceeding  the  length  of  time  for  which  the  trial  might  be  adjounied  upon 
the  application  of  the  defendant. 

i^  2984.  The  commission  nmst  be  executed  and  returned,  as  prescribed    | 
in  eecti(m  nine  hundred  and  one  of  this  act ;  and  a  copy  of  that  &ei"tion 
must  be  annexed  thereto,  except  that  subdivision   sixth  thereof  may  be 
omitted. 

i^  2985.  The  justice,  to  whom  the  package  containing  the  cominissinn  is 
transmitted  l>y  mall,  must  receive  it  from  the  post-olfice,  and  open  uml  tile 
it,  indorsing  thereupon  the  date  of  his  so  doing.  It  must  remain  on  tile 
with  him,  until  the  trial ;  but  either  party  is  entitled  to  inspect  it  on  tile. 

i:^  2986.  Sections  nine  hundred  and  two  and  nine  hundred  and  three  of 
this  act  ai)ply  to  a  commission,  issueil  as  prescribed  in  this  article;  and  to 
f  he  execution  thereof.     A  de\H)sUioa  taken  thereuiuler  may  be  read  in  evi- 

lUmce  upon  the  trial  by  either  paviy,  vvu<\\va^  \\\vi  viSiviviX. «^^v:\'^«:^  wv  **.»ctiou 

nine  hundred  and  eleven  of  \\us  vwi. 
«  2987.  Where  the  ,-o.mm>.MoTv  \*  «x.>^«W«i  NsWVm  vW  -4.vxv.*,-.V*««. 
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\  if  tliere  ore  two  or  more,  a  majority  of  them,  ha?e  the  same 
le  a  subptBua,  to  swear  a  witness,  utid  to  compel  his  uttend- 
justice  of  the  peace  hus,  ia  an  action  pending  before  him. 

TITLE  V. 
Trial  and  Uf  iHCulefUs. 


of  failure  of  defendant  to 
iar. 
jo^tice  to   try  ivBue    of 

jury   trial   may  be   de- 
ded. 

I 

'• 

n    action    between    two 

iH,  etc. 

ry,  ezecotion,  and  return 

euire. 

» ;  how  prepared. 

iig  jury. 

lUU. 

cnire. 

s  oiith. 

3  hear  proof  a. 

ss^H  oath. 


$  3001.  Witness  rcfuMin^  to  be  sworn, 

etc.    Warruiit  thereupon. 
9002.  ContentH  of  warruiit  ;  iniprfson- 

nieut  of  rfcnKant  witnew. 
8003.  Adjournment  thereupon. 
})004.  Ex  parte   ufUduvit ;  when   cvi- 

deuce. 
.'XWS.  Competency    of   witnenH ;    how 

determined. 
900G.  Constable   to   keep   jury  ;    his 

oath. 

8007.  Keudition  of   verdict ;  plaiutifl 

need  not  be  culled. 

8008.  Jury  wiicn   to    be   discharged ' 

new  venire. 
3000.  Fine  to  bo  imposed  ou  default- 
ing  juror. 


tVhere  the  defendant  mattes  default  in  appearing  or  pleading, 
irn  of  a  .summons,  which  has  been  duly  served  as  prescribed  iu 
tiie  justice  must  hear  the  alleirations*and  proofs  of  the  pluiut- 
3r  judg(uent  according  to  law  and  equity,  as  the  very  right  of 
ears. 

liVhere  an  issue  of  fsict  has  been  joined,  if  neither  party 
ial  by  jury,  the  justice  must  try  the  issue,  hear  the  allega- 
x)fs  of  t!ie  parties,  and  render  judgment  as  prescribed  in  the 

ifter  an  issue  of  fact  has  been  joined,  and  at  any  time  before 
roceeds  to  an  investigation  of  the  merits  of  the  action,  byswear- 
ss,  or  receiving  evidence,  either  party,  or  his  attorney,  may 
al  by  jury. 

rNTliere  a  trial  by  jury  is  duly  demanded,  the  justice  must  issue  a 
ted  generally  to  any  constable  of  tlie  county  wherein  the  action 
,  commanding  hini  to  notify  twelve  men  of  the  town  or  city 
istice  resides,  qualified  to  serve,  and  not  exeinpt  from  serving, 
s  in  courts  of  record ;  not  of  kin  to  the  plaintiff  or  defendant; 
ested  in  the  action  ;  to  attend  before  the  ju>tiee,  at  a  time  and 
?d  therein,  to  iorm  a  jury  for  the  trial  of  the  action.  But  if  the 
upon  a  number  of  jurors,  less  thaii  six,  to  try  the  action,  the 
direct  the  constable  to  notify  twice  the  number  so  agi*eed 


iVhere  the  action  is  between  two  towns  or  cities,  or  between  a 
.•itv,  the  venire  must  direct  the  constable  to  notifv  twelve  men 
y,  who  are  qualified  and  not  exempt,  as  prescribed  in  the  last 
who  are  not  interested  in  the  matter  at  issue,  to  form  a  jury  for 
lie  action. 

The  justice  must  deliver  the  venire,  or  cause  \V.  Vcy\i<i  C^^JCw^x'^^^ 
e  of  the  counVf  disinterested  betwecw  v\\<i  v^\\a!\^*,  nn\\^^  "^'^^ 
wen  employed  to  act,  as  the  attorney  or  a^^viwX.  ol  cAvV'iv  V^"^"^^ 
•  anv  claim  or  matter  in    controverftv  \vv    \.\\e   tti<iVXvi\v,  ^vA  "* 
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whom  neither  party  offers  ray  other  reuoneble  otjecHoii.  The  eoMtaUi  ; 
shall  not  notify  any  person,  whom  he  has  rensou  to  beliere  to  be  biwwilarrj 
prejudiced,  in  favor  of  or  Against  either  party ;  and  he  mast,  in  all  oikr  J 
respects,  execute  tlie  veniro  fairly  and  impartially.  Bu  most  notify  tk»:^ 
jurors  i)craonally,  and  indorse  upon  or  annex  to  the  Tenire,  and  deiiter  Is  ; 
the  justice,  a  return  under  his  hand,  oontainiDg  a  list  of  the  panosi  , 
notified.  .  '  .i 

g  2994.  For  the  purpose  of  procuring  a  iary  to  try  the  action,  the  jutfei  ', 
must  prepare,  or  caused  to  be  prepared,  ballots,  uniform,^  as  nearly  is  mj  ] 
be,  in  appearance,  by  writing  the  name  of  each  person  retaraed,  vfcs  < 
attentl,  upon  a  separate  piece  of  paper.  The  constable,  in  the  presence  d  i 
the  justice,  must  roll  up  or  fold  each  ballot  in  the  same  manner,  as  nedjf 
ns  may  be,  so  as  to  resemble  the  others,  and  so  that  the  name  is  not  TiiAk 
Tlic  ballots  must  l»e  deposited  in  a  box,  or  other  eouvenient  reoeptsek 

§  2996.  The  justice  roust  than  openly  draw  out,  one  after  another,  six fl( 
the  ballots,  or  such  smaller  number  thereof  as  the  parties  have  agreed  ipea. 
If  a  person  whose  name  is  drawn,  is  challenged  and  set  aside,  or  is  efeaai 
another  ballot  must  be  drawn ;  and  so  on,  suecesiiiTely,  until  the  reqiM 
number  of  persons  is  obtained.  Those  persons  oonstitnte  the  Jury  to  tif 
the  action. 

§  2996.  If  a  sufficient  nnmber  of  competent  jnrora  hi  not  drawn,  the  js^ 
ticc  uiay,  in  his  discretion,  cither  issue  a  new  venire,  or  direct  the  ooorti' 
ble  to  require  the  attendance  of  such  a  number  of  talesmen  from  ihl 
bystuudci-s,  or  others,  duly  qualified,  and  against  whom  no  cause  of  ckal" 
lengc  appears,  as  the  justice  deems  sufficient  for  the  purpose. 

§  2997.  If  the  constable,  to  whom  the  venire  is  delivered,  doss  lit 

return  it  us  required  thereby;  or  if  a  full  jury  is  not  obt«iined  in  the  into* 
ner  prescribed  in  the  foregoing  sections  of  tliis  title,  the  justice  roost  iMoe 
a  new  venire. 

g  2998.  Tiic  justice  must  administer  an  onth  or  affirmation  to  cadi  jniWi 

well  and  truly  to  try  the  matter  in  difference  between  • — ^i 

plaintiff,  and ,jiefendant,  and,   unless  discharged  bf 

the  justice,  a  true  verdict  to  give,  according  to  the  evidence. 

§  2999.  After  the  jurors  have  been  duly  sworn,  they  must  sit  together, 
and  hear  the  allegations  and  proofs  of  the  parties,  which  must  be  ida^ 
publicly,  in  their  presence. 

§  3000.  A  person  offered  as  a  witness,  must,  before  any  testimony  '^ 
given  by  him,  be  duly  sworn  or  affirmed,  to  the  effect  that  the  fevideace 

which  he  shall  give,  relating  to  the  matter  in  difference  between * 

plaintiff,  and ,  defendant,  shall  be  the  truth,  the  wlwle 

trutii,  and  nothing  but  the  truth. 

§  3001.  Where  a  witness,  attending  before  a  justice  in  an  action,  refuses 
to  be  sworn  or  aihrmed  m  the  form  prescribed  by  law;  or  to  answer  a  per- 
tinent and  proper  question  ;  or  neglects  or  refuses  to  produce  a  book  or 
paper  which  he  has  been  duly  subpoenaed  to  produce,  as  prescribed  in  sec- 
tion two  thousand  nine  hundred  and  sixty-nmc  of  this  act,  or  duly  required 
to  produce  by  an  order,  made  as  prescribed  in  section  eight  hundred  and 
T-ixty-sevev  ot  this  act ;  and  the  parU,AlvjV\oaft  iustance  he  attended, makes 
onth  that  the  testimony  of  the  w\U\eft»,  ov  iVvvvt\\iA\Mm>LQic  v^^^^/as^^^  fir 
WHtevlal,  that  uithont'k  he  canwot  sA^eVv  vvwiw\  VvWx  %>cv^  ^^^^^\J^ 
nvtion,  the  justice  may,  by  wavraul,  comx^Xx,  \\\^  N«xVt«»*  \»  \\i<feVa\  A^ 
county. 
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e  wan'ant  must  specify  the  cause  for  which  it  Is  issued.  If 
refusing  to  answer  a  question,  the  question  must  be  specified 
neglecting  or  refusing  to  produce  a  hock  or  paper,  tlie  same 
bed  with  convenient  certainty.  The  recusant  witness  must 
ined,  by  virtue  of  the  Wiirrant,  until  he  submits  to  be  swurn 
to  answer,  or  to  produce  the  book  or  paper  required,  as  the 
)r  is  otherwise  discharged  according  to  law. 

e  justice  must  thereupon,  from  time  to  time,  at  the  request 
wliose  behalf  the  witness  attended,  adjourn  the  trial,  until 
tifies,  or  produces   the  book  or  paper  required,  or  dies,  or 
itic,  or  is  discharged  according  to  law.    ' 

ex  i)arte  afTidavit  shall  not  be  received  in  evidence  upon  a 
the  consent  of  both  parties,  except  in  a  case  where  it 
)wed  by  law. 

objection  to  the  competency  of  a  witness  must  be  tried  and 

the  justice.     Where  the  giouiid  of  the  objection  depends 

of  fact,  evidence  may  be  given  thereupon,  as  upon  any  other 

t ;  except  that,  if  the  witne.-*s  is  examined  thereupon  by  the 

;,  no  otiier  testimony  sliall  be  received  from  either  party  as  to 

lev  hearing  the  allegations  and  proofs,  the  jury  must  be  kept 
rivate  and  cimvenient  place,  under  the  charge  of  a  constable, 
igree  upon  their  verdict ;  and,  for  that  purpose,  the  justice 
r  to  the  constable  the  following  oath  :  *'  You  swear  in  the 
mighty  God,  that  you  will,  to  the  utmost  of  your  ability,  keep 
orn  as  jurors  upon  this  trial  together,  in  a  private  and  con- 
without  any  meat  or  drink,  except  such  as  shall  be  ordeAd 
ou  will  not  suffer  anv  eommmiication  to  be  made  to  them, 
rwlse ;  that  you  will  not  communicate  with  them  yourself, 
•wise,  unless  by  my  order,  or  to  ask  them  whether  they  have 
eir  verdict,  until  they  are  discharged;  and  that  you  will  not, 
ider  their  verdict,  communicate  to  any  person  the  state  of 
ons,  or  the  verdict  they  have  agreed  upon." 

hen  the  jurors  have  agreed  upon  their  verdict,  they  must 
r  it  to  the  justice,  who  must  enter  it  in  his  dockt^tbook.  It 
y  to  call  the  i)laintilf  before  receiving  the  verdict ;  and  the 
t  submit  to  a  nonsuit  or  withdraw  Uie  action,  after  the  cause 
litted  to  the  jury. 

here  the  justice  is  satisfied  that  the  jurors  cannot  agree  upon 
having  been  out  a  reasonable  time,  he  may  discharge  them, 

V  venire,  returhablo  within  forty-eight  hours;  unless  the  par- 
id  their  consent  is  entered  in  the  justice's  docket-book,  that 

V  render  judgment  upon  the  evidence  already  before  him  ; 
Jo  in  that  case. 

pei*gon  duly  notified  to  attend  as  a  juror,  who  fails  to  attend 
•efuses  to  serve,  without  a  reasonable  excuse,  proved  by  his 
th  of  another  person,  is  liable  to  l\\e  same  ^\\fe,\,Q>\i^  xsw^vj^fc.^ 
vj'th  costs,  ill  like  manner,  and  appVicA  Vo  \.\\«i  ^blx^v^  xj^^vb.,  ^"s^va. 
tide  second  of  title    fourth  ot  t\\\8  cVvaplev,  vj\\}a  \^"s.>^^<iN. \» 
?nned  as   a   witness,  and   not   alteivvi\w^,  qt   a\.\.c«v^\\^^  "«^^^ 

y. 
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TITLE  VI. 

Jmlgtiunl ;  md  liactitiKg  iha  tanu, 

by  coufwtlnu.  |  SOlS.  Id.;  wlien  ewcnlloo  1 

nf  nmfsiEine  lode-  iignlntt  pereoii. 

WIS.  Id.;  Ill  id lull  lor  .cl 
-iild.  Steo-  JiiilEmfiit  lexiti^i  J<iiD 

fnonraiL  soil.  I>«ki;Llas    lUu   Mine 

nciil  tn  Iw  rendfTBd.  SKB.  Dockellng  Jadgm'ol  1 

if  judgnect ;  dDCkM-  BOSS.  JiuiueiniiyeivetnDHc 

jdih.  eiplnittoii  or  hl«  toi 

n  jiidgiueii  t  upun  tlii 

w  ii>  the  judgiaenr. 

^  m  sbull  not  be  rcnUereil,  u 

r.iT  : 

i)(ieap  hefiire  the  justice. 

S,  g.  Bif;nHi]  b;  [he  clefeDdaiil:, 

nith  [he  juei..^^. 

3.  If  thu  juilginent  is  conressed  Cor  it  »iim  ^xceedini^  fiTl.T  ilol 
CouCeHHioB  iDUBt  be  BVLKiQipaiiwd  wilh  Iliu  nSdavii  of  the  di^renih 
the  pliintifT,  BUIing  thnt  the  deFenilanC  ia  honeBtlT  nnii  juetl;  iii> 
Ihe  plnintiff  in  the  eaai  Bpeuificd  th«rein,  over  ami  Hb»vo  nil  just 
wliiuh  the  defend  lint  bus  iigiiinsl  the  phiintiff;  and  Ihnt  tlte  cun 
not  maile  or  tiiheu  with  intent  m  delrHuil  any  creillliir. 

$  3013.  A  judgment  confesiied,  othetwise  than  as  prescribed  ii 
section,  is  void,  h»  ngalnsC  every  person,  except  a  purchiiser  in  g> 
or  propertv,  real  or  peraoiiai,  thei'euiider,  ntiJ  the  defeudunt  ma 

§  3013.  Judgment  oF  nonsuit,  with  eoHle,  must  b«  rendered 
pliiinliff  prosecuting  an  aclioii  befoi-e  a  juBtiv«  of  the  peaix,  in  ^1) 
followin;;  caws: 

1.  (f  lie  discontinues  or  withdraws  the  nctioii. 

2,  If  Ire  (ails  to  appear  within  one  hour  after  the  sumnions  i 
able  or  within  one  hour  after  the  time  to  whivh  the  trial 
adjuui'ned.  » 

S.  ir  he  is  nonsnited  upon  the  triul. 

^  3014.  Where  a  verdict,  oi-  the  decision  of  the  justice  upon  a  I 
out  n  jury,  is  rendered  iu  favor  of  either  part^r,  the  justice  mu 
judgment  against  the  adverse  party  in  cutiformiiy  IhereUi,  nith  uos 
as  is  ulberwise  specially  prescribed  by  law. 

^  301B.  Whei«  Die  plaintifl  is  non<tiited,  or  discontinuM  or  i 
the  action  :  or  where  judgment  is  coiifciiaed,  or  a  verdict  la  rem 
where,  at  the  close  of  the  trial,  the  defendant  is  in  cn«tcdy;  tl 
must  forthwith  render  judjnnent,  and  ent«r  i[  in  his  docbet-book. 
otbei'  case,  he  must  render  judgment  nnd  eutev  it  in  his  douket-bot 
/our  dnj's  after  the  oAOse  has  been  RnfcVV)  nviXjTOWveiMiVno. 
^  3016.  When  a  verdict,  or  Uie  deacon  o(  v\io  jjavu*  iva 
out  a  jury,  Is  rendered  in  la^or  ot  ortbut  vaw,  \ot  &  ft«»i  w 
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'prerailing  party  may  remit  any  portion  thereof,  and  take  judgment  for  the 
v«ndae. 

^  3017.  A  justice  of  the  peace  who  renders  a  judgment,  except  in  an 

^oiion  to  recover  a  chattel,  niu8t,  uiK)n    tlie   upplication  of   the  purty  in 

'^ihoM  favor  the  judgment  whs  rendered,  and  payment  of  the  fee  therefor, 

«idirer  to   him  a  transcript  of  the  judgment.     The  county  clerk  of  the 

OpQDty,  in  which  the  judgment  was  rendered,  niU8t,  upon  the  presentation 

^  the  transcript,  and  payment  of  the  fees  therefor,  indorse  thereupon  the 

<lit0  of  its  receipt,  file  it  in  his  office,  and  docket  the  judgment,  uh  of  the 

"Ejaeof  thfi  receipt  of  tho  transci-ipt.  in  the  book  kept  by  hini  for  that 

pQrp09e,  as  prescribed  in  article  third  of  title  first  of  chapter  eleventh  of 

iJiis  act     Thenceforth  the  judgment  is  deemed  a  judgment  of  tho  county 

^aourt  of  that  county,  and  must  be  enforced  accordingly  ;  except  that  an 

execution  can  be  issued  thereupon  only  by  the  county  clerk,  as  prescribed 

tn  section  three  thousand  and  forty-thice  of  this  act,  and  that  the  judg- 

Vnent  is  not  a  lien  upon,  and  cannot  be  enforced  against,  real  property, 

tinless  it  is  for  twenty-five  dollars  or  more,  exclusive  of  costs. 

I  3018.  If  the  action,  in  which  the  judgment  id  rendered,  is  one  of  the 
QctioDs  specified  in  subdivision  first  or  second,  of  section  two  thousand 
dght  hundred  and  ninety<five  of  this  act,  or  if  an  order  of  arrest  was 
C^nred,  and  was  executed,  in  a  case  specified  in  subdivision  third  of  that 
sectUMi,  and,  in  either  case,  if  the  defendant  is  a  male  person,  the  justice 
mnat  insert,  in  each  transcript  given  by  him,  as  prescril)ed  in  the  last  sec- 
tion, the  words,  *'  defendant  liable  to  execution  against  Ins  person  ";  and  a 
like  note  must  also  be  made  in  the  ducket  of  the  judgment,  made  by  the 
cpanty  clerk. 

§  3019.  A  justice  of  the  peace,  who  renders  judgment  for  a  cliattel, 
^hich  has  been  delivered  to  the  unsuccessful  party,  or  for  the  value 
thereof,  in  case  a  return  thereof  cannot  be  liiid,  must,  where  the  value 
exceeds  twenty-five  dollars,  upon  the  application  of  the  pai-ty  in  wlioso 
favor  tlie  judgment  was  rendered,  and  payment  of  the  fee  therefor,  deliver 
to  him  a  transcri[)t  of  the  judgment,  stating  chc  particulars  thereof.  The 
county  clerk  of  the  county,  in  which  the  judgment  was  rendered,  must, 
ypon  the  presentation  of  the  transcript,  and  payment  of  the  fees  therefor, 
indorse  thereupon  tho  date  of  its  receipt,  file  it  in  his  office,  and  docket  the 
judgment,  as  of  the  time  of  the  receipt  of  the  transcript,  in  the  book  kept 
b?  hira  for  that  purpose,  as  prescribed  in  article  third  of  title  first  of  chap- 
ter eleventh  of  this  act,  and  must  also  enter  in  the  docket  the  particulars 
of  the  judgment,  as  stated  in  the  transcript  of  the  justice.  Thenceforth  the 
jmlgnient  is  deemed  a  judgment  of  the  county  court  of  that  county,  and 
must  be  enforced  accordingly  ;  except  that  an  execution  can  be  issued  thcre- 
'ipon  only  by  the  county  clerk,  as  prescribed  in  section  three  thousand  and 
forty-three  of  this  act. 

§  3020.  Where  an  action  is  brought  against  two  or  more  persons,  jointly 

indebted  upon  contract,  and  the  sunnnons   is  served  upon  one  or  more,  but 

not  upon  all  of  them,  if  the  plaintiff  recovers  judgment,  it  must  be  entered 

against  all,  in  the  mode  prescribed  in  section  one  thousand  nine  hundred 

and  thirtv-two  of  this  act.     Sections  one  thousand  nine  hundred  and  tlnrty- 

three,  one  thousand  nine  hundred  and  thirty-four,  and  oi»e  thousand  uuv<i 

hundred  and  thirty-Gve  of  this  act  ai>ply  to  ruc\\  v\  y\v\^\xve\\\.^  vWi^X  v*^  vj^vi 

execution  issued  thereupon  ;  except  that,  \v\\eve  \\\e  \v\s>\\vi«i  ^v  \\\vi  vwc 

c/erk  issues  the  execut/on,  he  must  muke  t\\e   mOiots.emcv\\.  v\fe^vi\:>Xi<^ 

seciMon  one  thousand  nine  hundred  and  th'"'"  '-"v  o\  ^Vvv^  «^^^. 


^SS^^^^w^KK^ 


g  3021.  The  jnntica  who  giTCB  &  trunxcrfpL  of  n  judgment,  inken  a»  pr^ 
sci'ilied  ill  tlie  last  seetiun.  must  distinL'tIv  ilcsipnute,  in  the  traniiuiipl,  ewh 
(lefendu'it  wlin  whs  iiol  suiiinioiicd.  Ttiereupoii  the  uierb,  wbu  iluckeu  Ibe 
jud|juti<iit,  muBC  miilii!  iu  the  dovket,  under  ur  opposile  llie  rmmc  of  aA 
dercudniiL  not  diiiiinionBd.  au  eiitr.v,  as  presci'ibtd  In  Keciion  one  thoiwiiHl 
nine  hundred  nod  ihiny-Bix  at  this  net;  itnj  the  profii'ioiiit  of  thnt mciIdu 
Rpp1;  to  Lbe  Jadgioeat  so  doulieted.  An  wiloii,  upon  a  judgnwut  w 
docketed,  uan  be  maiuUuDod  in  a  jastic(>'9  court  i^HinBt  the  dereuitdtiW 
Bumnionod,  ouly  in  u  like  itae.  and  with  IHio  effoci,  hb  it  tltoy  were  tlw  niilj 
de{endiiiil«  In  the  origlnnl  notion.  An  nvltan  inu.v  lie  UHintninrd  apical 
Ihu  defendnnts  not  KUmmuiUfil,  us  prenei'fbed  in  section  nut  lliouainil  utoe 
liiiudrud  and  tiiirty-aeveu  ol'  thitj  Hot,  in  unv  iviirt  hiLViiig  jiirigrtiction  there- 
of; and  the  plaintiff  is  entitled  to  cost;,  upon  rei^orciiniii  liaiil  jiut;;iiint 
thureiu,  whei'e  the  sum  renuiiuug  nnpiiid  ii  tventj-Iire  dollnrs  or  inun. 

g  3022.  The  clerk,  with  nham  a  IruiBcript  giren  by  a  justice  is  fiM,  u 
prescribed  in  either  of  thp  foregoing  mcLinns  of  tbiB  title,  must  furnitU  ui 
»nj  person  upplying  thpinfor,  and  paving  the  tees  ullowed  lj,y  hiw,  one  Of 
moretranactiptaof  the  docket  of  the  judgment,  attested  b_T  liUai^lmt 
A  vuuntr  clerk,  to  whom  bqoIi  a  tnin.wri|it  is  presented,  maai,  npoil  wV- 
inent  of  the  fees  therefor,  iinmcdialely  Sle  it,  and  doehet  (he  Ju-lgnMut  it 
Ih?  appropriate  duckel-book  kept  in  hif  olllee,  in  tike  mnnner  as  IliC  JiU^ 
luent  II  11.4  d"i:keied  by  the  tir^t  oountv  olork.  The  judgment,  when  duoliaial 
at  pietioriix-d  in  tliid  soL-iion,  hiiB  the  like  cS'ei.'t,  with  rospcet  to  th«  enh"^ 
niL'iit  tlioi'cul.  or  any  pracuedin^  ihereunder,  or  by  virtue  iberMf,  in  IM 
CDUiiLv  where  it  wna  au  dookeled.  as  if  it  Whh  reoderud  liy  a  justiue  of  ll» 
puni-e  of  thiit  county,  and  docketed  upon  filing  Ills  trMnsirripl  i  eii'ept  tlW 
nhere  an  nppheul.ion  fur  leave  to  isaue  au  eieoiition  Ik  iieuei>sarj,  ic  anat  1» 
mnije  to  the  county  court  of  the  county  wliere  tha  jgilgmem  was  iwudirvi 

%  3023.  A  justiee  of  tlie  peace,  wbiiat  term  of  olflce  liar<  expired,  nay 
maho  II  tninMTi'ipt  of  a  judgment  rendered  by  him,  as  pre^'ribed  in  eitbtrff 
the  foreguug  aenLions  of  tbis  title. 


TITLE  Vn, 
WM.  When  JorticB  may  iBsue  execn-       i  SO-K,  p™ilrfornomfwtl*rsin(. 

3036.  Ocnenll  reqnisilM  oreiccntlon. 
3027.  B<a!°<^T'of  execut:oti. 

3U37.  Dl^liiir^e  not   to   affnl  Jid» 
8038.  Eiecnrlnn    npoii    Jndgtiuiil  <>> 

aOiS.  I'ropmy  eicmpt   from   cieen- 

K)».  IndncKineiil  of  levy  ;  notice  of 

30SO.  M"«'nf  lE>y  and  «Ie. 

30,11.  Ki'tiirn  of  I'swnnon. 

SUi-i,  E!:Li;iiLioa   Hgulmii  the  pBnran  i 

aiaa.  Wn.'O  Jurtiinient  debtor   to   ba 

ili.-cb'iretd. 
aKSt.  AOlilavit ;  discharge. 

JWO,  Co™'u.'i""not''™li'«  under  tU- 
cutioii  »II,-r  reton,  4..*. 

3041.  Aiztlon  again"!  c:on>^til«  C 
monmr  (MilMiprt. 

3012,  DutTotM»BMI.Icwl»Mtmitl 
o&OB  hat  eipirul. 

3043.  Eti'coiliiii  iipuii  IndiimeiilM!' 

g  3024.  At  niiy  time  within  five  jexrn  after  entry  of  k  judgment,  (beM 
tiee  of  the  pence,  who  reodered  it,  being  in  oIBi*,  miiy  issue  an  ei 
iherenpiin,  unlese  ll  has  been  doclteted  in  the  county  clerk'a  oHIce. 

§  302S.  An  piecntlou,  is^uei  \i5  ^\.ym\^lB,^l^^J.*t.  t>e  directed 
inv  eoustiible  ot  the  same  eouuV^.    \\.  iqii»1.  VaviKwH'^'j  "  -   " 
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tit,  stating  the  names  of  the  parties  in  whose  fnvor,  and  ngninst  whom, 
time  when,  and  the  name  of  the  justice  by  whom,  the  judgment  was 
kdered  ;  and  it  must  be  made  rctuniable  to  the  justice,  within  sixty  days 
er  its  date. 

S  3026.  An  execution,  issued  upon  a  judgment  for  a  sum  of  money, 
tet  specify,  in  the  body  thereof,  tiie  sum  recovered,  and  the  suu)  actually 
e  upon  the  judgment  at  the  date  of  the  execution  ;  and,  except  in  a  case 
iere  special  provision  is  otherwise  made  by  law,  it  must,  substantially, 
quire  the  constable  to  satisfy  the  judgment.,  together  with  bis  fees,  out 
the  personal  property  of  the  judgment  debtor  within  the  county,  not 
:empt  from  levy  and  sale  by  virtue  of  an  execution;  and  to  bring  the 
oney  before  the  justice,  by  the  retuni  day  of  the  execution,  to  be  ren- 
(red,  by  the  justice,  to  the  party  who  recovered  the  judgment.  If  the 
dginent  was  recovered  against  a  male  person,  in  either  of  the  actions 
eeified  in  subdivision  first  or  second  of  section  two  thousand  eight  hun- 
ed  and  ninety-five  of  this  act ;  or  if  an  order  of  arrest  wa3  granted,  and 
18 executed,  in  a  case  specified  in  subdi\ision  third  of  that  section,  the 
ecutiou  must  also  command  the  constable,  if  sufficient  personal  property 
nuot  be  found  to  satisfy  the  judgment,  to  uriest  the  judgment;  debtor,  and 
convey  him  to  the  jail  of  the  county,  there  to  remain  until  he  pays  the 
dgmeut,  or  is  discharged  acttording  to  law.  If  the  judgment  was  rendered 
an  acttoii  to  recover  a  penalty  or  forfeiture  given  by  a  statute  of  the 
ate,  the  justice  n>ust  indorse  upon  th3  execution  a  reference  to  the  stat- 
i,  as  prescribed  in  section  one  tiiousiind  eight  hundred  and  nmety-seven 
this  act,  with  respect  to  a  copy  of  the  summons. 

§  3027.  After  the  return,  wholly  or  partly  unsatisfied,  of  an  execution, 
iued  by  a  justice  of  the  peace,  he  may,  from  tinie  to  time,  within  five 
are  after  the  judgment  was  rendered,  issue  a  new  execution,  or  renew 
e  former  execution.  An  execution  is  renewed  by  a  written  indorsement 
ereupon  to  that  effect,  signed  by  the  justice,  and  dated  upon  the  day  when 
is  made.  If  part  of  the  execution  has  been  satisfied,  the  indorsement 
ust  state  the  sum  remaining  due.  Each  indorsement  renews  the  execution 
r  sixty  days  from  the  date  thereof.  A  justice  whose  term  of  office  has 
pired  may  thus  issue  or  renew  an  execution. 

§  3028.  The  same  personal  property  is  exempt  from  levy  and  sale,  by 
rtue  of  an  execution  issued  by  a  justice  of  the  peace,  which  is  exempt  from 
^y  and  sale,  by  virtue  of  an  execution  issued  out  of  the  supreme  court,  and 
the  like  cases,  and  under  the  same  circumstances,  as  prescribed  in  sections 
*9, 1390,  1391,  1392,  1393,  and  1394  of  this  act,  and  the  other  special 
ovisions  of  law,  relating  to  such  an  exemption. 

§  3029.  A  constable,  who  takes  personal  property  into  his  custody,  by 
ftue  of  an  execution,  must  indorse  upon  the  execution  the  time  of  levying 
'On  it.  He  must  immediately  post  conspicuously,  in  at  least  three  public 
|iees  of  the  city  or  town,  in  which  the  property  was  taken,  written  or 
inted  notices,  signed  by  him,  describing  the  property,  and  specifying  tiie 
^•e,  within  the  same  city  or  town,  where,  and  the  time,  not  less  than  six 
ys  after  the  posting,  when,  it  will  be  exposed  for  sale. 

§  3030.  The  provisions  of   sections   one  thousand  tUvec  \\wwdv^4  ^w^ 
jhty-four,  one  thousand  three  /lundred  and  e\*2;\\ly-\ive,owv^.  V\\v\>\^\\\\Ci.  vXw'e^Si 
ridred  and  eighty-six,  one  thousand  three  hunOvcd  ww^  ^v^VN-^»?Ne\\,vivv 
ff-find  four  hundred  and  tivey  one  ihomi\\n\  tour  \\v\TvOL\-ev\  wwOv  \\\w^^  ^^ 
9.wd  four  hundred  and  ten,  one  thousand  touv  Ywiw^vevi  \vv\'^  ^Vn^w, 
9Dd  four  hundred  aud  twelve,  and   one   vUousvvuvi   Iomv  \xvx\^<^\'^^ 


?;  3037    V  "  ■■^''^•"■ff  <"•  h      "".  ""'""Vit  is        ,    '"'";f<«""t>.... 


"'*'>  "  sum  of  luoney    ou\  .>^,v"^    ^^^>-'  «W^^''^■T'-'^^*^-' 

e>,  out  ol   vW   vvovevvWt\r^^'^^'*^\« 
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'tor,  must  be  in  the  form   prescribed   in  this  title  for  a  like  direction, 
3»re  an  execution  ii^  issued  by  a  justice  of  the  peace,  u[)on  a  judgment 
a  sum  of  money. 

^  3039.  If  a  constable  fails  to  return  an  execution  within  five  days  after 
return  day  tliereof,  the  party,  in  whose  fuvor  it  was  issued,  may 
oyer,  in  an  action  against  the  vonsttible,  the  amount  of  the  execution,  if 
vas  issued  upon  a  judgment  for  a  sum  of  money ;  or  if  it  was  for  the 
ivery  of  the  possession  of  a  chattel,  the  value  of  the  chattel,  as  specified 
the  judgment,  together  with  the  damages  and  costs  awarded  thereby ; 
],  in  either  case,  with  interest  from  the  time  when  the  judgment  was 
idered. 

§  3040.  A  constable  shall  not  levy  upon  or  sell  property,  or  arrest  a 
Tendant,  or  take  possession  of  a  chattel,  by  virtue  of  an  execution,  after 
k  time  limited  therein  for  its  return,  unless  the  execution  has  been 
kewed ;  nor  shall  he  do  any  act  under  a  renewed  execution,  after  the 
piiration  of  the  time  for  which  it  has  been  renewed. 

§  3041.  Where  money,  collected  by  a  constable  upon  an  execution,  is 
I  paid  over  by  him  according  to  law,  any  person  entitled  thereto  may 
antain  an  action  in  his  own  name,  upon  the  instrument  of  security  given 
the  constable  and  his  sureties  ;  and  may  recover  therein  the  sum  so  col- 
ted,  with  interest  from  the  time  when  it  was  collected. 

§  3042.  A  constable,  to  whom  an  exeontion  is  delivered,  whose  term  of 
ice  expires  on  or  l^efore  the  return  day  thereof,  must  proceed  thereupon 
the  same  manner,  as  if  his  term  of  office  had  not  expired  ;  and  he  and 
I  sureties  are  liable  for  any  neglect  of  duty,  with  respect  to  the  execution; 
for  money  collected  thereunder,  or  for  damages  sustained  by  reason  of 
y  act  done  by  the  constable,  touching  the  execution,  in  the  same  manner, 
d  to  the  same  extent,  as  if  his  term  of  office  had  not  expired. 

§  3043.  Where  a  judgment,  rendered  by  a  justice  of  the  peace,  has  been 
cketed  with  a  county  cleriv,  upon  the  filing  eitlier  of  a  transcript  from 
3  justice's  docket,  or  of  a  transcript  from  the  clerk's  docket  of  another 
iinty,  the  execution,  to  be  issued  thereupon  by  the  county  clerk,  must  be 
the  same  form,  and  executed  in  the  same  manner,  as  an  execution  issued 
on  a  judgment  of  the  county  court ;  except  as  otherwise  prescribed  in 
Jtion  one  thousand  three  hundred  and  sixty-seven  of  this  act ;  and  except, 
0,  that,  where  the  jtidgment  is  for  a  sum  less  than  twenty-five  dollars, 
elusive  of  costs,  the  direction  to  satisfy  the  judgment  out  of  the  real 
)perty  of  the  judgment  debtor  must  be  omitted.  In  that  case  the  pro- 
ions  of  this  act  relating  to  the  satisfaction  of  an  execution  out  of  the 
Igmeut  debtor's  real  property,  ai-e  not  applicable  thereto 

TITLE  VIII. 

App€al«. 

Abticlv  1.  Appeals  generaiiy. 

2.  Appeal  where  u  new  trial  iu  not  had  in  the  appellate  court. 
8.  Appeal  for  a  uew  trial  in  the  appellate  conrt. 

ARTICLE   FIRST. 
Appeals  generally. 

044.  Justice's  judgment  reviewed  l>y  pnymwcvt  ol  co%Va  vcv^V^.. 

appeal.  $  3048.  Setwcvi  ot  xwVuivi  \x^o\\  xvi-^v^xA"* 

H5.  Who   may    ap])vni       To    what  ent. 

conrt  appeal  to  be  taken.  8049.  Amew\TC\eA\X.NcY\oT\tfv\o\xv«i.. 

te.  Appeal ;  utwn  and  how  Liken.  aor^O.   VJwdiiVXwVuxv:;  X*^   >^^^^  v.^tvttxvvtf 

r.  Service  of  notice  upon  jijstic**.  ;  upow  y\(\v;vvv^*^^- 


t  ami.  pTocwdlngii :  how  rtnycd.  i  30.'iT.  Procwdlti^  wbeti  rmt  in  tut 

BOM!,  Ill ;  whCTjiHilce  l«de»il.  ftp,  1»  Htleged. 

Mail  Rsiiiru.  WHA.  tkriitnl'nii  upnn  i¥veiMl. 

a)S4.  Id.:  ivtii'ti  ]i>itli:e  Iiuk  b.iiib  iim  l!DB9.  S.'itineoff  cqHs  and  recuml. 

nfofflw.  8U0O.  OL-rtniii  htiih.  may  He  ioclwW 
a»5.  FnrLhcrn'nim;  tian«im|»ll«d.  in  UlftmrnnuiiW. 

8OS0.  Id.;  when  jneliiTB  k  dt'Hd,  elc.  SMI.  JitdgmcDtovII. 

g  304^  T<ie  only  mode  nf  reriewinH  a  jud^^mt,  renilered  by  a  jutl'm 
of  the  peaee  in  nj;Wil  ncCion,  is  by  bd  uppeul,  aa  preturibed  in  ttiia  6l\», 

§  3046.  An  nppcjil  miiy  be  t^ilceii  by  any  party  angrieired  by  th«  jirig- 
oieiit.  Where  tbe  judgment  waa  reodeied  by  it  juBlice  u(  tha  peiire  nf  ibD 
city  of  Oulfiilo,  tbe  uppeul  lunst  bo  to  the  Bupurior  oniirt  of  thnc  dly ;  il 
every  oilier  ense,  it  miiat  he  lo  [be  county  court  o(  the  comiij  whwe  Un 
judgment  ^m  rendered. 

§3046.  [nm'd  18S2.]  An  Hppeal  muBC  be  tulten,  withiti  tneitty  ilajl 
a(tef  Ihe  enlry  o[  the  juiignumt  in  tha  jualice's  docket ;  ejcopl  that  *bu« 
a  derendiint  nppcniH  fi'oiii  s  juilgioeut  l^idei^  in  an  aL-tion,  nliereln  bv  M 
not  nppear  and  the  eutnmons  nns  not  persoi>a1ly  ^I'veil  upon  bin>,  Uid  ll>t 
appeiilniay  be  Inketi  wltbin  Iwi^nly  dnys  after  persoDal  wrvite  npoB  lllm 
on  Ibc  pitrt  of  the  pIninlifT,  of  written  tiotiiv  of  the  vntrj  of  tbe  jadgmenl; 
but  not  nfti!r  iho  expirtiiiun  of  flra  yeni^  froni  th<>  eiitTv  of  the  judsmrai. 
An  appeal  ia  taken  h»  aerving  upon  the  Juaiitc  by  whom  Ihe  indgtneiil  *« 
rendered,  Einii  upon  the  reiipondent,  ii  written  nollirc  of  nppeal,  RubienM 
either  by  the  nppeilant  or  hy  his  uttumey  in  Ihe  appvtlute  court. 

§  3047.  Servii^e  of  the  nolle*  of  iip|»ril  npi.n  ih,.  ju^^tice,  mnu  Iw  n,fk 
by  delii-ering  it   lo  btni  persiini^lly,  m'    n.    In-  .  ii-i  I..  ,i|i|  ..ii.i.  ■!  ['"i-ii  >■'!  '" 

law;  bnt  if  th*  juati™  ia   ,U-m\.  nr  il    .  ■     i  ■  i  ■   i 

reiieonable  iUhgetice,  be  fomul  iihl^in  ■;.■   ■  ■ 

the  jUfliee  may  Lb  unidc.  by  ik'liii-i'Ji:;.:  .1  i '.Ii'iku.  f l.i 

Onlpia  (ho  jnaiii^e  is  dead,  ilie  ii]i|ieil.iLiL  il,.isi.  .ii,  ilK-Lnm'..;  ml.u.h  -i-i 
uutii^,  pay,  to  the  pemon  to  wlioiu  it  is  delivuifd  tlie  cosis  of  ihu  MUm, 
iueluUed  in  ihc  jtidj^enl,  and  the  Bum  of  two  dall^rs,  na  tha  fee  of  tho  jw- 
tice  for  making  tha  return. 

g  304S.  Serviee  of  the  notice  of  appcul  upon  the  reapondeol  [Dt>  l>e 
made,  bj  dL-liverinft  it,  in  any  part  of  the  tlate,  to  the  reapondeot  peiW 
ally,  or  in  one  of  the  foUowiiif;  melhodd  : 

1,  IF  tliti  respondent  IS  II  I'ei'tdetit  of  the  cuujity.  by  feniing  it  at  binrMk 
denc«,  with  u.  person  of  suitable  n^re  iinil  liiBtielion.  IF  he  ia  not  a  ntnknt 
nf  the  LViinty,  and  the  peraon  nho  appeured  ar  bis  atturney  upon  liie  <n>l 
in  a  resident  (hereof,  it  tony  ha  served  upon  the  ntlorney,  either  persauiUj. 
or  )iy  leaviug  it  uc  his  residency  with  a  pi-mon  of  buitiible  nge  and  ill5ci* 

3.  If  service  within  (he  county  cniinot  be  made,  with  due  diliBence,  up"" 
the  reapnnitent  peivnniiUy,  or  in  tbe  luelliuil  preaorihed  in  llie  fntrf^U 
ail bili vision,  the  notice  of  appeiil  may  be  served  upon  him,  by  deliveclDf  " 
lo  the  elerk  of  tbe  appellate  court. 

g  3049.  Where  the  appellant,  Beiiaooably  and  in  j;ood  faith,  serves  Hil 
notici-  of  eppi-ul,  upon  either  the  justice  or  th?  respondent,  but  amin, 
through  nii^liike,  inndvcrlence,  or  eien^ble  neglect,  to  sel^e  it  upon  lb* 
other,  or  to  do  anv  other  act  necessary  to  perfect  the  appeal,  Ihe  llpp«n>W 
L-oiirt,  iipun  pmof  by  nffidavit  of  the  fnctn,  may,  in  its  discretion,  pecniltk 
omisaion  to  be  supplied,  or  nn  mneudmeiit  to  be  made,  upon  such  leTni«*> 
jastiee  requires. 


ftO0O-^8O56  APPEALS.  575 

3060.  If  the  mppelUint  desires  a  f^tay  of  execntion,  he  must  give  a 
tten  under takini;,  exeimted  by  one  or  more  s»iretiei»,  appmrcd  by  the 
Lice  who  rendei-ed  the  judgment,  or  by  a  judge  rf  tlie  appellate  court, 
;he  effect  that,  if  the  appeal  i3  dismissed ;  or  if  judgment  is  rendered 
inst  the  appellant  in  the  appellate  court,  and  an  execution  issued  there- 
)n  is  returned  wholly  or  partly  unsatisfi»;d;  the  sureties  will  p:iy  the 
wnt  of  the  judgment,  or  the  portion  thereof  remaining  unsatisfied,  not 
teeding  a  sum.  specified  in  the  undertakin<r,  which  niuM  be  at  leadt  one 
idred  dollars,  and  not  less  than  twice  the  amount  of  the  judgment ;  or, 
he  judgment  in  the  justice*8  court  is  for  the  recovery  of  a  chattel,  that 

Rureties  will  pay  the  sum  fixed  by  that  judgment  as  the  value  of  the 
:ttel,  together  with  the  damages,  if  any,  awarded  for  the  taking,  with- 
ding  or  detention  thereof.  A  copy  of  the  undertaking,  with  a  notice  of 
'  delivery  thereof,  must  be  served  with  the  notice  of  appeal,  aud  in  like 
nner.  Section  one  thousand  three  hundred  and  thirty-five  of  this  act 
>iies  to  such  an  undertaking. 

^  3051.  The  delivery  of  the  undertaking  to  the  justice  or  to  his  clerk 
Pointed  pursuant  to  law,  and  service  of  a  copy  tiiereof,  and  of  notice  of 
'  delivery  thereof,  stay  the  i-ssuing  of  an  executi<m  upon  the  judgment, 
an  execution  has  been  issued,  the  service  of  a  copy  of  the  unilertaking, 
tified  by  the  justice  or  the  clerk,  or  accompanied  with  an  affidavit,  show- 
;  that  it  is  a  copy,  and  that  the  original  has  been  duly  filed,  upon  the 
cer  holding  the  execution,  stays  further  proceedings  thereunder. 

^  3062.  Where  the  justic»e  is  dead,  or  cannot,  with  due  diligence,  be 
ind  within  the  county,  and  he  has  no  clerk,  appointed  pursuant  to  law, 
the  clerk  esinnot,  with  due  diligence,  l>c  found  witiiin  the  county,  the 
iertaking  may  be  filed  with  the  clerk  of  the  appellate  court.  In  that 
G,  notice  of  the  filing  must  be  given  to  tlie  respondent,  as  prescribed  in 
tion  three  thousand  and  forty-eight  of  I  his  act,  for  service  of  a  notice  of 
)eal  upon  him.  The  filing  of  the  undertaking  has  the  same  effect,  as 
delivery  thereof  to  the  justice ;  and  a  copy  thereof,  certified  by  the 
mty  clerk,  served  upon  the  officer  holding  an  execution,  has  the  same 
JCt,  as  if  it  was  certified,  as  prescribed  in  the  last  section. 

i  3063.  The  justice  must,  after  ten  and  within  thirty  days  from  the 
vice  of  the  notice  of  appeal,  and  the  payment  of  the  costs  and  fee,  as 
scribed  in  section  three  thousand  and  forty-seven  of  this  act,  make  a 
irn  to  the  appellate  court,  annex  thereto  the  notice  of  appeal  and  the 
iertaking,  if  any  has  been  delivered  lo  him  or  to  his  clerk,  and  file  the 
le  with  the  clerk  of  the  appellate  court.  The  return  must  contain  all  the 
ceedings,  including  the  evidence  and  the  judgment ;  unless  the  appellant 
,  in  his  notice  of  appeal,  demanded  a  new  trial,  in  a  case  where  he  is 
itled  thereto,  as  prescribed  in  article  third  of  this  title.  In  a  latter 
2,  the  justice  must  return  the  summons,  together  with  each  warrant  of 
ichment,  order  of  arrest,  or  requisition  to  replevy,  or  execution  granted 
him  in  the  action,  with  the  proof  of  the  service  thereof;  the  pleadings, 
ropies  thereof;  the  proceedings  upon  the  trial ;  and  the  judgment;  with 
rief  statement  of  the  amount  and  nature  of  the  claims  litigated  by  the 
ties.  But  he  need  not  return  the  evidence,  or  any  part  thereof,  unless 
is  required  so  to  do  by  the  special  order  of  the  appellate  court. 

i  3064.  Where  the  justice  has  gone  out  of  ofRce,  V\e.  t[\v\?>\.,,  w^x^\'Cv\'^^<e»^^ 
ce  a  return  in  the  same  manner,  and  his  relMriv  \\s^^  Oti^  ^vvcafc  %!^^^\.>  "«^^ 
i  remained  in  office. 

U>6a.     If  the  veiiivn  is  defective,  the  tvppeWale  covxvX.  xa«^  CCvc'i^^.  ^ 
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justice  to  make  a  further  or  nmcMided  return,  as  orten  os  is  nccemsTT.  Tte 
iiftpcllate  court  may  compel  ilie  justice,  by  attachment,  to  make  and  fitel 
return,  or  a  further  or  amended  return.  The  court  is  always  open  fortbM 
purposes.  Wiicre  the  justice  hart  removed  to  another  county  of  the  Sul^ 
(he  appellate  court  may  com|>el  hiui  to  make  the  return,  as  if  he  wtsstil 
vrithin  tlie  county  where  the  judgment  was  rendered. 

^  3066.  If  tlie  justice  dies,  becomes  a  hinatic,  absconds,  remoTeefrai 
tiic  State,  or  otherwise  bee<»mes  unable  to  make  the  return,  the  appellitl 
court  may  receive  affidavits,  or  examine  witnesses,  as  to  the  evidence  and 
other  proceedings  taken,  and  the  judgment  rendered,  before  the  justice;  t1 
and  may  determine  the  appeal,  as  if  a  return  had  been  duly  made  by  Ihi  m 
justice.  tl 

§  3067.  Where  an  appeal  is  founded  u|K)n  an  error  in  fact  in  the  pro*  N 
c(H.'din«<;s,  not  uffecting  the  merits  of  the  action,  and  not  within  the  knowl-  *j 
edj^e  of  the  justice,  the  court  may  determine  the  matter  upon  affidavits;  or, 
in  its  discretion,  upon  the  examination  of  witnesses ;  or  in  both  methods. 

§  3068.  Wliere  the  judgment  of  the  justice  is  reversed  or  modified,  tbe 
appellate  court  may  make  or  compel  restitution  of  property  or  of  a  right, 
lost  by  means  of  the  erroneous  judgment ;  but  not  so  as  to  affect  the  title 
of  n  purchaser,  in  good  faith  and  for  value,  of  property  sold  by  virtue  of  i 
wrtrrant  of  attachment  in  the  action,  or  an  execution  issued  upon  the  jodg-  . 
ment.  In  that  case,  the  a|)pellate  court  may  compel  the  value,  or  the  par- 
chase-price  to  be  restored,  or  deposited  t-o  abide  the  event  of  the  action,  ai 
justice  requires.  Six  days'  notice  of  an  af>plication  for  an  order  for  restiti- 
tiou  must  be  given  ;  and  if  the  application  is  granted  before  judgment,  tbe 
proper  direction  may  be  included  therein. 

j5  3059.  If,  upon  the  appeal,  a  sum  of  money  is  awarded  to  one  partj, 
anil  costs  are  awarded  to  the  adverse  parry,  the  appellate  court  must  setoff 
the  one  sijjjainst  the  other,  and  render  judgment  for  the  balance. 

^  3060.  Wlierc  (.'osts  are  awarded  to  the  appellant,  he  may  include,  in 
the  liisburseiuents  upon  the  appeal,  the  costs  and  fee  paid  to  the  jaj«flce 
upon  taking;  the  appeal ;  and,  where  the  ju«lgnient  rendered  by  the  justit'c 
was  against  the  ap|)eliani,  he  may  also  include,  in  those  disbursement*,  the 
costs  of  the  action,  before  the  justice,  which  he  would  have  been  entitled 
to  reco\or,  if  the  judgment  of  the  justice  had  been  in  his  favor. 

s$  3061.  The  clerk,  immediately  after  entering  final  judgment  upon  tiie 
•letennination  of  an  appeal,  must  attach  together  and  tile  such  of  the  fol- 
loNMiig  papers,  as  were  used  upon  the  appeal;  which  constitute  the  judg* 
iniMM  roll  . 

1  The  return  of  the  justice,  or  a  certifie<l  copy  thereof;  the  notice  of 
Mppi'ul ;  :u»d  th(»  undertaking,  if  any  has  been  given. 

'.•  The  \erdiei,  report,  or  docision,  and  each  offer,  if  any,  made  as  pre- 
i.iMilteil  III  iiriiile  third  of  this  title. 

.'J  V  reriitied  vo]i\  of  the  judgment,  together  with  each  notice  of  excep- 
tion.'., or  eii'.e,  which  is  tluMi  on  tile. 

I.  K.MMv  other  paper,  then  on  file,  and  a  certified  copy  of  every  order, 
N>huh  111  unv  way  involves  the  merits,  or  necessarily  affects  tlie  jud^* 
i)if*iii. 
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ARTICLE  SECOND. 

'PEAL   WHERE   A   NEW   TrIAL    IS   SOT  HAD    IN   THE   APPKLLATK    COCUT. 

S.  HeariDg  uf  appeal  ;   dismlMal  c<)art  may  be  din'cted. 

thereof.  %  SO'V.'i.  I«l.;  proret'dlnjfH  bffore  juhtice. 

M.  Jndgment.  9066.  l'o«<r>« ;  when  awardtid. 

Mb  When    new  trial    in    jostico^s          SOttT.  Amount  of  cohis. 

1 3062.  [omW  1888.]  If  tiie  case  \a  ono  wliei-o  the  np|)ellant  \^  not  onti- 
Ito  or  h.\s  not  deniau'led  a  new  trial  iu  the  appollute  court  u.s  providctl 
mrtion  tliree  thousand  und  sixty-eight  of  lliis  act,  the  resixnideni  niuy, 
km  twenty  days  of  tlie  service  on  him  of  the  notice  of  appeal,  serve  iipon 
appellant  or  his  atrorncy  a  written  Htipulation  tinit  the  judgment 
ealed  from  niav  be  reversed  with  fire  dollar.s  eo.*«ts  and  disl)urrenieni.>*  nf 
•ppeat,  and  thereafter  no  further  steps  shall  be  taken  in  such  appeal, 
ipt  to  enter  judgment  in  pursuance  of  such  .<ti{)ulation  for  the  entorce- 
it  thereof;  in  case  such  stipulation  shall  not  be  so  served,  the  appeal 
'  be  brought  to  a  hearing  in  the  appellate  court  at  any  term  thereol'  at 
ch  such  an  appeal  can  be  heard,  held  after  the  return  is  tiled,  upon  u 
ee  by  cither  party  of  not  less  than  eight  days.  It  must  be  placed  upon 
calendar,  and  must  continue  thercuiM)n  wiiliout  further  notice  until  it  i.s 
lly  disposed  of.  If,  after  l>eing  regularly  placed  upon  the  calendar, 
her  party  brings  it  to  a  hearing  before  the  end  of  the  second  term  tliere- 
r&t  which  it  might  be  noticed  for  hearing  and  heard,  the  couit  must 
oias  the  appeal  unless  it  directs  the  same  to  be  continued  for  cause 
irn.  If  the  appeal  is  to  the  superior  court  of  liufTalo  it  must  be  heard 
.  general  term  thereof. 

:  3063.  In  a  case  specified  in  the  last  section,  the  appeal  must  be  heard 
n  the  original  papers,  or  a  ccrtifie<l  copy  theriHtf ;  and  a  copy  or  co])ieri 
reof  need  not  be  furnished  for  the  use  of  the  court.  The  appellate  court 
it  render  judgment  according  to  the  justice  of  the  case,  without  regard 
echnical  errors  or  defects,  which  do  not  affect  the  merits.  It  may  atfirni 
reverse  the  judgment  of  the  justice,  in  whole  or  in  part,  and  as  to  any  or 
of  the  parties,  and  for  errors  of  law  or  of  faict. 

\  3064.  If  the  appeal  is  taken  by  a  defendant,  who  failed  to  appear 
we  the  justice,  either  upon  the  return  of  the  .^^ummons,  or  at  the  tinie  to 
ich  the  trial  of  the  action  was  adjourned  ;  and  he  shows,  by  aflidavit  or 
lerwise.  that  manifest  injustice  has  been  done,  and  renders  u  satisfactory 
■lue  for  his  default ;  the  ap|)ellHtc  court  may,  in  its  discretion,  set  aside 
'judgment  appealed  from,  or  stay  proceedings  thereunder,  and  by  order 
ect  a  new  trial,  before  the  same  justice,  or  before  another  justice  of  the 
ne  county,  designated  in  the  order,  at  such  a  time  and  place,  specified  in 
■  order,  and  upon  such  terms,  as  it  deems  proper. 

§  3066.  Where  a  new  trial  is  directed  before  a  justice,  as  proscribed 
the  last  section,  the  parties  must  appear  before  him,  at  the  time  and 
iwj  specified  in  the  order  of  the  appellate  court,  without  service  of  any 
lice,  or  of  a  copy  of  the  order.  Thereupon  the  like  procwdings  must  be 
il  in  the  action,  as  upon  the  return  of  a  summons  personally  served. 

S  3066.  L'pon  an  appeal  provided  for  in  this  article,  the  award  of  costs, 
regnlated  as  follows : 

•■  If  the  nppoul  is  dismffised,  because  neither  party  A>Y\\A*y>.  \\.  V-cv  \v\\^'v\\;\v\«^ 
orescrihcd  in  this  urticle,  costs  shall  not  be  a\vi\vd'iv\  Vi>  vi\\\\tv  vwWs . 
If  the  jmlf(ment   is  reversed  f«»r  an    error  in    tvxcV,  \uA.  v\^^vtV\v^^  "^ 
9;  orifn  new  trial  is  direvU^d,  Ijoforo  the  same  or   ?vxvv>\\\^t  V\^<\v:vr, 
87 
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prosuribed  in  thU  arlicTe  ;  the  coBla  of  the  sppenl  h. 

the  appvlktc  vourt. 

4.  If  tlio  Judgment  U  atRymud,  uiisu  must  be  uuur 

4.  If  the  judgment  ia  rcveri^cil,  foBts  inllBt  be  nM'uL'ded  U>  the  oli|n-lltijl 

b-  If  tbe  judgment  la  nffirmed  only  in  pnrt,  llie  i-Dsts,  u         '         ' 

tbereor,  aa   to  t!ie  iippellatu  uoart  aeema  just,  iiot  vxueediu 

besided  disbursemeiils,  ma;  be  swuriled  tu  eJLher  purCy. 
g  3067.  Upon   an   appenl,   provideii   for  in   iliia  article,   wbh,  wIim 

To  the  BppellBot,  upiin  revHiejil,  tliii'ty  Liulliirs. 

To  the  leapoiidenl,  upon  affivraiinue,  tnenlj-Hvu  ilollaw. 

ARTICLE  THIRD. 
Appkat,  for  t,  KEW  Thial  is  teb  affellate  Cocbt. 
f  BOSS.  ■WIlPO   appfllaiil   m»y   flemand       i  3071.  Proceedings  tnapp 
Ruwlrfal  InnppellatFcnnit.  Sm.  Offer  li>  compniin 

■  •  BOitl.  offi'T  tocompnmii«c  bufore  re-  sms,  Amoant  of  ousts. 

^  %  30fi8.  Wbera  |in  issub  of  fact  or  nti  imub  of  liiw  was  joinei 
Jiislk-i'.  ;iuil  liie  sum,  for  whiuli  judgment  was  demanded  by  eiL 
hiA  pli'urlin;;,  txi-veds  lil  t.v  dalbii'9 ;  or  vbom,  in  un  ai'lion  tu  rec 
ifl.  liie  value  of  lliB  properly,  iia  filed,  tinker  nilh  tliL-  ddii 
cdi-L-ii,  if  iiiiy,  CKi-earis  fifty  dollars;  tlio  appellant  may,  in  lii 
npfieul,  ilemand  ii  new  triiil  in  the  nppellHte  liuurl ;  unil  then 
etititleil  ilierelo,  whether  the  dpteiiciuut  was  or  was  not  present 


g  3089.  To  retidur  siieh  an  appeal  effeetunl,  the  iippellunt 
re  of  tbe  servlte  of  the  notice  of  appeal  .i     -      -       . 

king  required,  by  thin  title,  to  etay  the  e: 


time  of  tlie  serrlt'e  of  tbe  notice  v!  appeal  upon  the  justice,  gite  tit 
'     '  ■      '     -      ■       '        eoution  .if  lliL' juJj;n.L-iii, 


.,  ,  .       .  appeal, 

a  judgment  for  n  sum  uf  money  uiilj 
lifter  servii-e  of  the  notice  of  appeal, 
hta  attorney,  a  written  offer,  to  alloir  judgment 
late  eoiirl,  in  favor  of  eitliei'  pBirly,  tor  B  Bpecitii 
accepted,  it  uaonot  be  prosed  upon   the  trial.     H    the   party,  wi 
days  after  Bervice  of  (lie  offer  upon  him,  serveB  upon  Ibe  pnrly  mi 
Rame,  or  upon  hi4  attvrncy,  written  notice  ihut  bo  acetate  [be  ufw,! 
file  it,  with  an  affidavit  uf  tervke  ot  the  nolite  uf  acveptRM^  ■ 
clerk  of  the  appellate  court,  who  thereupon  must  enter  jnd|tW~ 
ragly.     Wbei'B  an  offer  ia  miide  as  abiive  provided,  tile  (im-ty  n 
accept  tbo  eame  Fhall  be  liable  for  custa  of  the  appeal,  uid«w  llM 
sliull  be  more  lavornble  to  hira  than  the  aunj  utfer«d.  If  nctlhor  pi 
au  offer,  aa  provided  liereiu,  the  party  in  whoaa  favor  the  lerdh^li 
deolfion  in  tbe  appellate  vourt  is  given,  shall  be  entitled  ID  reeovcr  U 
upon  the  appeal. 

g  3071.  Upon  an  appeal,  provided  for  in  thia  arlielf,  nfler  the  fip'" 
of  ten  days  from  the  time  o(  tiling  the  justice's  rulurii.  the  nolioD  in^l" 
an  action  at  iaaue  in  the  appellate  eourt;  and  all  the  provrcilinql  \M 
including  the  entry,  enforcement,  nod  review  of  the  jn Jgn-eiit,  ace  i1k»4 
as  if  the  action  had  been  commenced  in  the  appellate  coDit,  except  i<(*l^ 
wise  specially  prescribed  la  this  chapter. 
■  n,>g3072.  Either  pi.njTiiu;,utuiiy  time  after  the  aetiou  is  decraod  •> I 
^"jt  tbo  appellate  court,  aod  Xielore  vXn  \iCU^,  wtn«QY><'  >be  ailvena  fit 
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K-ritten  offer  to  allow  judgment  to  be  taken  against  him,  for  a  sum,  or  prop- 
erty, or  to  the  effect,  therein  specified,  with  or  without  coste.  If  there  are 
two  or  more  defendants,  and  the  action  can  be  severed,  a  liko  offer  may  be 
Donde  by  one  w  more  defendants,  againt^t  whom  a  separate  judgment  may  be 
taken ;  and,  if  it  Is  accepted,  the  action  becomes  severed,  and  may  proceed 
against  the  other  defendants,  as  if  it  had  bc'Mi  originally  commenced  against 
them  only.  If  the  party  receiving  the  offer,  within  ten  days  thereafter, 
Serves  upon  the  adverse  party,  notice  that  he  accepts  it,  he  may  file  it, 
with  proof  of  acceptance ;  and  thereupon  the  clerk  must  enter  judgment 
accordingly.  If  the  offer  is  not  thus  aiccepted,  it  cannot  be  proved  upon  the 
trial:  and  if  the  party,  to  whom  it  was  made,  fails  to  obtain  a  more  favor- 
able judgment,  he  cannot  recover  costs  from  the  time  of  the  offer,  but  must 
pay  costs  from  that  time. 

§  3073.    Upon   an  appeal,  provided  for  in  this  article,    costs,   when, 
awarded,  must  be  as  follows,  besides  disbursements : 

For  all  proceedings  before  notice  of  trial,  fifteen  dollars. 

For  all  subsequent  proceedings  before  trial,  ten  dollars. 

For  the  trial  of  un  issue  of  law,  fifteen  dollars. 

For  the  trial  of  an  issue  of  fact,  twenty  dollars. 

For  the  argument  of  a  motion  for  a  new  trial  on  a  case,  fifteen  dollars. 

For  each  term,  not  more  than  five,  at  which  the  appeal  is  regularly  on 
the  calendar,  excluding  the  term,  at  which  it  is  tried,  or  otherwise  finally 
disposed  of,  ten  doUara. 

TITLE  IX. 

Coitfi:. 

18074.  When   prevailing  party   to  re-  $  8078.  Taxation  of  costs. 

cover  co(«ts.    What  costs  al-  3079.  Increased  costs. 

lowed.  3080.  Costj?  on  jiidem^nt  for  owe  or 

8075.  When  neither  party  to  recover  more  defeudaiits. 

costs.  3081.  Costs  wrongfully  collected  may 

W76.  Amonnt  of  costs  limited.  be  recovered  back. 
8077.  Costs  npon  demnrrer. 

§  3074.  Except  as  otherwise  specially  prescribed  by  law,  a  party  who 

Recovers  judgment  in  an  action  in  a  justice's  court,  is  entitled  to  costs ; 

^hich  must  be  included  in  the  judgment.     Costs  consist  of  the  fees,  allowed 

^y  law,  for  services  necessarily  rendered  in  the  action,  at  the  request  of  the 

pftrty  entitled  to  costs,  or  paid  by  him,  as  prescribed  by  law ;  and  of  such 

ojber  expenses,  as  a  party  is  entitled  to  include  in  his  costs,  by  express  pro- 

■^ion  of  law. 

§  3076.  In  either  of  the  following  cases,  costs  shall  not  be  awarded  to 
^tner  pairty,  but  each  party  must  pay  his  own  costs : 

1.  Where  the  action  is  discontinued  by  the  absence  of  the  justice  for 
^re  than  one  hour,  after  the  summons  is  returnable,  or  after  the  time  to 
^Hich  the  trial  has  been  adjourned. 

.  2.  Where  the  justice  is  disqualified,  for  a  reason  specified  in  section  forty- 
'*  of  this  act. 

8.  Where  the  action  is  discontinued,  upon  the  ground  that  the  defendant 
*  an  infant,  for  whom  a  guardian  ad  litem  has  not  been  appointed. 
i.  In  an  action  to  recover  one  or  more  chattels,  where  the  plaintiff  rocov- 
"^  a  chattel,  or  part  of  a  chattel,  or  the  value  thereof,  and  the  defendant 
•o  recovers  a  chattel,  or  part  of  a  chattel,  which  has  been  replevied  and 
'livered  to  the  plaintiff,  or  the  value  thereof.  The  plaintiff  is  entitled  to 
^ts,  where  both  parties  i^ecover,  as  specified  in  this  subdivision,  unless 
le  cliattel,  for  which  the  defendant  recovers,  has  been  repleviad  and  deliY* 
Qd  to  the  plaintiff. 


1M  acEATB  uMirJMttirAi&       %m. 

§  MTi.  The  Rim  to  be  awarMI,  m  eesto,1o  the  pMrdSiig  p 
ocfit  where  it  U  otherwhie  tpeclally  ptewribed  br  Imt,  is  Ikuted  m  \ 

1.  It  rennot  eioeed  ten  dolbiri»  besides  tlie  feee-  oif  wkeaiei 
vpoB  Uie  triiil  of  sn  Ismie  of  fset  or  of  law,  eitiier  partj  noomm 
to  the  aiiKMiDt  of  if  rr  dollars  or  mors,  or  uue  or  more  ehaltetB,  rths 
which,  as  llied,  together  with  the  damages,  if  any,  araeants  to  tits 
or  more ;  or,  where,  if  the  defendant  reoorera  Jadgment,  the  sani,  f 
the  plaintiff  demanded  judgment,  was  fifty  doUars,  or  more,  or  the 
all  the  ehattelA,  to  reeofer  whiufa  the  action  was  brought,  was  state 
complaint  at  fifty  dollars  or  more. 

2.  In  every  other  ease,  K  oaonot  exceed  fire  doUars,  besides  tlM 
witnesses,  attending  from  another  comity. 

But  the  prevailing  party  is  entitled,  in  addition  to  ilie  snms  sp 
this  section,  to  the  lees  and  expenses  allowed  by  law,  lor  a  co 
issued  to  examine  a  witness,  not  residing  in  the  county,  or  la  an 
county ;  (ind  for  each  adjonrnment,  exceeding  one^  which  was  grai 
the  application  of  the  party,  against  whom  the  judgment  is  renoer 

§  3077.  Where  judgment  is  rendered  upon  tlie  trial  of  a  dem 
costs  of  tlie  trial  must  be  inchided  therein ;  otlierwise  costs  are  no 
upon  the  trial  of  a  demurrer. 

§  3078.  Where  a  Justice  renders  a  judgment,  he  must  speci 
docket-book,  the  items  of  costs,  which  were  allowed  by  him.  B 
item  of  costs  is  thus  allowed,  other  than  a  lee  to  the  justice,  or  to 
witucHs  who  attended,  or  to  a  constable  who  has  certified  the  arao 
fee,  upon  a  paper  filed  with  the  justice,  the  party  must  show,  by 
or  that  of  hiR  attorney,  to  the  satisfaction  of  the  justice,  that  the 
actimlly  and  legally  paid  or  incurred. 

§  3079.  Increased  costs  must  be  awarded  in  favor  of  the  def< 
an  action  in  a  jtistice*s  court,  in  a  case,  and  increased  at  the  rate 
in  section  three  thousand  two  hundred  and  fifty-eight  of  this  act. 

§  3080.  In   nn  action  against  two  or  more  defendants  not 
interest,  who  make  separate  defences  by  separate  answers,  if  th 
fails  to  recover  judgment  against  all,  the  justice  must  awaixi  costs 
who  have  judgment  in  their  favor. 

§  3081.  Where  a  justice  includes  in  a  judgment  a  greater 
costs  than  is  allowed  by  law,  or  an  improper  item  of  costs  or  fee 
same   is  collected  ;  tlie  person  from  whom  it  was  collected  maj 
standing  tiie  judgment,  recover  from  the  justice  who  has  receii 
amount  thereof,  with  interest. 

TITLE  X. 

Ac(io7i  or  special  proceeding^  relating  to  an  animal  straying  upot 

way. 

%  8082.  Action  against  person  Buffering 
animalt)  to  etruy. 
3083.  Peimliies  to  be  recovered. 
8064.  Certain  offirer^  to  seize  animals 

Htraying. 
8085.  When  private  person  may  seize 

Hiich  animtilH. 
90S6.  OBcfT  or  person  8eiz\ng  to  pre- 
sent petition. 
9087.  Precept  thcrennon. 
BOfiS.  Id.;  iiowset-v*"' 
9089.  Proof  of  isf 


3090. 
3091. 


Answer;  trial. 
Decision  in  favor  of 

warrant    to   s^l  ; 

tliereof. 
Application  of  proce 
Disponition  of  snrplu 
Id.;  when  no  claim  IE 


3092 
3093 
3094, 
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id  of  pcHiseaaion  bo  fore 
.  Proceeding;*  thereupon, 
'hen  uuiinul  wilfully  set  at 
e  by  third  perf»on. 
I  by  owner  in  curb  a  cane. 
I  by  petitioner  and  by  of- 

•  • 

i)d  of  popKe^sion  after  final 
it  and  before  Kale, 
apon  demand  of  poeses- 
i  ;  uppetil  tberefrom. 
tay  of  proceedings, 
il  from  final  order, 
y  claimant  ;   stay  of  pro- 
lings  and  delivery  of  po8- 
ion. 

/ding^  upon  affirmance. 
itioiT  of  action  for  seizin^: 


animals. 
%  8108.  Certain  actioDB  cannot  be  main* 
tamed. 

3109.  Wbere  several  uuiraaln  are  tre&- 

pastiing,  damages  are  entire. 
Proceed! ngH  in  nuch  caj«e8. 

3110.  Proceedings    in     other     cattee, 

where  there  are  different 
ownern. 

8111.  Surplus,  where  there  are  differ- 
ent owners. 

3112.  When  one  action,  etc.,  eaper- 
8cde»  any  otl»er. 

8113.  RightH  of  oftlcor  when  private 
perwon  fails  to  proi-ecute. 

3114.  Per.<ion  having  a  special  property 

deemed  owner. 

3115.  Agent  may  act  for  his  principal. 


Any  person  who  suffers  or  permits  one  or  more. cattle,  horses, 
mules,  swine,  sheep,  or  goats,  to  run  at  large,  or  to  be  herded 
in  a  public  street,  highway,  park,  or  place,  elsewhere  than  iti  a 
thereby'  the  penalty  or  penalties  specified  in  the  next  section  ; 
dent  of  the  town,  or  the  officer  to  whom  a  fine  or  penalty  is  to 
:he  benefit  of  the  poor,  as  prescribed  in  section  two  thousand 
id  and  seventy-five  of  this  act,  or  the  overseer  or  superintendent  " 
of  the  town  or  district,  in  which  one  or  more  of  those  animals 
►  running  at  large,  herded,  or  pastured,  may  maintain  an  action 
in  :i  justice's  court,  held  in  that  town  or  district,  to  recover  the 
enalties  so  incurred.  Where  the  action  is  brought  by  a  private 
justice  must  pay  the  proceeils  of  an  execution,  issued  upon  a 
erein  in  favor  of  the  plaintiff,  after  deducting  the  costs,  to  the 
might  have  brought  the  action,  as  prescribed  in  this  section,  to 
y  him  to  the  support  of  the  poor  within  his  town  or  district. 

If  the  plaintiff  recovers  judgment,  in  an  action  brought  as  pre- 
the  last  section,  the  justice  must  award  to  him  the  following 
y  of  penalties,  besides  the  costs  of  the  action  : 
ch  horse,  colt,  ass,  mule,   swino,  bull,  ox,  cow,  or  calf,  five 

L'h  sheep  or  goat,  one  dollar. 

e  amount  of   the  penalties   may  be  recovered,  in  one  action, 

exceeds  the  sum,  for  which  a  justice  can  render  a  judgment  in 

action. 

Where  one  or  more  cattle,  horses,  colts,  asses,  roulcR,  swine, 
ats  are  found  running  at  large,  or  being  herded  or  pastured,  in 
?et,  highway,  park,  or  place,  elsewhere  than  in  a  city,  the  over- 
ways  of  the  road  district,  or,  if  they  are  so  found  within  an 
I  village,  the  street  commissioner  thereof,  having  personal  knowi- 
ng notified  of  the  fact,  must  immediately  seize  the  animal  or 
1  keep  it  or  them  in  his  possession,  until  disposed  of  as  pre- 
16  following  sections  of  this  title. 

Any  person  may  seize  one  or  more  animals  specified  in  the  last 
1  running  at  large,  or  being  herded  or  pivaVvwe^^,  \w  w.  ^v^::JC\vi. 
rflF,  pnrk,  or  place,   elsewhere  than  in  a  c\X.\ ,  \5Q\*ie.T\w'^  njc^vjw 
'  onned  or  occupied    by   liim  ;  or  t\\en   ive^pvv^^xTv^  wV^iW  \^^ 
•A'ued  or  occupied,  having  entered  theveuyow  U'ovt\  «.\\v\\  ^  V^^"^' 
IH7I7,  park,  or  place.     The  person   maVu\g,  Oa*i  «»eviA\ve:^  >»>^> 


tt  liv  the.pj 


hrrp  the  intmal  or  anlmah  HtMd  in  fab  pcwMMlan.  ni 
preMTtUcd  In  tlit  roUtnrluK  arotMOi  of  tbii  title. 

g  3086.  An  ottaar  or  otliM  penon,  who  aelBaa  iti  niii 
pi«i>cribe(l  iu  ritbar  of  the  hist  two  wcthMM,  nuM  iniuiif 
juiiice  of  the  (Mace  of  the  Iowa  1q  whiuh  (be  Minii-e  v 
peiition,  verifleil  h*  hi*  oath ;  MttiDg  fortk  ike  facte,  »l>ji-li  tirii;g  tlM| 
within  eitlmr  of  tboee  Mutkuiai  briifl;  4««eriUyg  tlw  iiiiiiwil  ur^p 
Niied  1  Htutiug  either  the  DBme  of  (be  owner,  ortbat  his  ni 
to  the  petitJaacT,  and  Mnnot  b«  ■teerUlbM)  tij  km  villi 
genua ;  aiid  prajing   for  a  final  order,  direetiug  tbe  iwie  of  lb*  lU 
■iiliUBlri  B«Imd,  andtba  applkalion  of  the  proceed!  thennt.  m  pt" 
ihi«  title.    When  the  prtltlm  alhgee,  (bat  aoj  MtlmHl  w  Bid 
were  theu  treipnuing  apM  real  prupdMj  owned  or  oooapted  fa 
oner,  it  muat  state  the  amo«at  of  tbe  danigce.  If  aay,  wtaicb  tl 
hia  fuitnined  thei«h.*.    hi  tha(  eaae,  (tie  d«d^on  of  ^o  jniiit 
the  Isiuc*  are  tried  \ij  a  jnrj,  tbe  nrdfct,  miMfls  tin  BmaiHif  of  iH 
a«e». 

%  3087.  0\im  the  preaenUthn  uf  tlie  petittoit,  tlic  Jiu> 
precept  under  M*  hand ;  directed  to  Urn  owner,  if  t  If  uoi 
petition,  or  if  It  is  uo(  ao  BUted,  dlrauted  genetvlly  to  :i 
un;  intereni  tn  the  animal  or  anhnalB  reind;  bilttl.'' 
at anue  of  the  petition  ;  dennbing  the  ■nlmal  or  biliii.i!' ' 
ing  the  person  or  perwKiB,  to  ithffln  the  precept  le  ilturi* 
hetore  the  justiue,  nt  a  time  nod  p1«i»  ipeeiGad  th«i'i>Ui,  i 
nor  more  than  twenty  dayii,  nfter  the  titnillig  of  the  prLitj 
of  tlie  peti^oa  aliould  not  be  granted. 

§  3088.  Tlie  prouvpt  must  be  Berved  upon  the  person,  ti 
(lirt'cled  bv  liii  iiamp,  nlLhin  the  amne  lime,  nnJ  in  like  nuiim 
inotiH  \i  I'cquii'pd  tu  1>e  reived,  ub  pi-ewiibed  in  Motion  [wu  t 
hunJi'ed  HUil  leu  uF  tlijs  act.  Whore  it  ia  directed  itfoeriillj  i  , 
huviiig  un  intercBi  in  the  uiiimul  or  ■nimal*  seized,  ii  may  be  nervnl  ij^ 
cunsidbie  of  the  town,  or  by  an  elector  thereof,  BpeciHlly  nuthorixnl  u 
by  a  written  imlortc.ieiit  upon  the  prei,«pt,  under  tlie  IiiidiI  iit  tlic  J" 
by  poBtinjf  a  copy  thei-eof  iu  at  Iriwl  si«  public  anc  tonspitiitui!  iiIiiit»i»' 
the  town  nlieie  the  Beizure  taa  made;  rate  of  vhiiili  plitivs  niii:i  <«  '^ 
nEuri'Bt  district  si-liool  hiiuae,  or,  if  the  Beiiure  weB  niiije  niiliiii  mi  'w"' 
porated  village,  Imving  (il'IiuoIb  in  diHrgc  of  a  bonrd  of  eiliivuiitin,  i>  buMi't 
in  which  such  ii  Bchciol  iti  kept.  Ench  copy  must  be  tw  poHled,  wttbia  tn 
diiVK  Dflvr  llie  precept  iB  iesucd.  Where  the  pi'coept  is  direclL-d  to  ■  ptl<* 
by  hi«  nnme,  mid  proof  is  made,  by  nfHdHvil,  to  [he  BBtisfactiou  of  the  ^ 
lice,  that  it  cnnnol,  with  reap^nable  diligence,  be  peraoDHlly  (rned  ^M 
tbnt  person,  witbin  tliH  county,  at  leaBt  aii  diiya  before  the  rctoro  •? 
thereof,  llie  jUBtice  niHV,  by  B  written  oriler,  direct  tlmt  aertice  thereof  h 
made,  bf  posting  copies  tliGreaf,  at  least  five  dnrB  before  the  relnrn  dij,  M 
prescribed  in  this  lection ;  in  which  case,  service  iboreot  may  ben*'' 
nccoTdin);ly. 

§  3089.  At  the  place  where  the  precept  is  returnable,  and  at  the  eipl* 
tiou  (iV  llic  time  spcciHed  in  secttun  tivu  thousand  eight  hundred  and  WMt^ 
three  of  ihis  act,  the  petitioner  muat,  unless  the  precept  is  directed  le  • 
person  by  tiw  tintue.  and  bo  oppetira,  Wt«w\i  y™o(  ot  tlie  aervice  of  0» 
prvtept,  Hj>  prescribed  in  ibe  liwt-  aecrton.  U  Hv  ■«»>»  »m5«4  \i)  « 
oiilifi  pemoiiHllv  or  by  porting,  ^I'l*  «"' 
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rhc  owner,  or  a  person  having  nn  interest  in  any  animal  seized, 
upon  the  return  of  the  prot'ept,  and  thoi\>by  niiilce  himself  a 
sp<»cial  proceeding.  The  person  go  appeariug  may,  uijon  the 
.»  precept,  file  a  written  answer,  subscribed  by  him  or  his  attor- 
tied  by  the  oath  of  the  i>ersun  subscribing  it,  denying,  absoUiiely 
rniation  and  belief,  one  or  more  material  allegations  contiiined 
)n.  His  answer  must  also  sot  forth  his  interest  in  the  animal 
?ized.  The  subsequent  proceedings  must  be  the  same  as  in  an 
jstice^s  court,  wherein  an  issue  t>f  fact  has  been  joined,  except 
specially  prescribed  in  this  title. 

[f  no  person  appears  and  answers,  or  if  the  decision  of  the  jus- 
verdict  of  the  jury,  where  the  issues  were  tried  by  a  jury,  is  in 

petitioner,  the  j'lsiice  must  make  a  final  order,  di:ecting  the 
nimal  or  animals  seized,  and  the  application  of  the  proceeds 
rcscribed  in  this  title.  Thereupon  the  justice  mu^t  issue  a  war- 
lis   hand,  directed  generally  to  any  constable  of  the  county, 

him  to  sell  the  animal  or  animals  seized,  at  public  auction, 
price  which  he  can  obtain  therefor  ;  and  to  make  return  thereof 
3,  at  a  time  and  place  therein  specified,  nut  less  than  ten  nor 
venty  days  thereafter.  The  sale  must  be  made  upon  the  like 
n  like  manner,  as  a  sale  of  property,  by  virtue  of  an  execution 
justice  of  the  peace;  and  the  constable  must  make  return,  as 
the  wan-ant,  and  must  pay  the  proceeds  of  the  sale  to  the  jus- 
Qg  therefrom  his  fees,  v.i  the  rate  allowed  by  law  for  the  collec- 
an  execution. 

The  justice  must  apply  the  proceeds  of  the  sale  as  follows : 
St  pay  the  costs  of  the  petitioner,  as  taxed  by  the  justice,  at  the 
s  the  costs  of  an  action  brought  before  liim,  including  the  jus- 
such  an  action  ;  and  also  the  fees  for  the  service  of  the  pre- 
f)ersonally  or  by  posting,  at  the  rate  allowed  by  law  for  personal 
summons  by  a  constable. 

the  remainder  of  the  proceeds,  he  may  retain,  to  his  own  use, 
dollar,  for  each  animal  sold. 

the  remainder  of  the  proceeds,  ho  must  pay  to  the  officer,  or 
making  the  seizure,  the  lollowing  fees,  for  the  seizure  of  each 
i  and  sold,  to  wit:  one  dollar  for  each  liorse,  colt,  ass,  or  mule; 
)r  each  bull,  ox,  cow,  or  call;  and  twenty-five  cents  for  each 
or  swine ;  together  with  a  reasonable  compensation,  fixed  bv 
care  and  keeping  of  each  animal,  from  the  time  of  the  seizure 
)f  the  sale;  and,  also,  where  any  animal  sold  was  seized,  while 
ipon  real  property  owned  or  ououpied  by  the  petitioner,  the 
tained  by  the  petitioner  iu  consequence  thereof,  as  ascertained 
on  of  the  justice,  or  the  verdict  of  the  jury,  upon  which  the 
as  made. 

the  remainer  of  the  proceeds,  he  must  pay  to  the  officer,  to 
or  penalty  is  to  be  paid  for  the  benefit  of  the  poor,  as  pre- 
jction  two  thousand  eight  hundred  and  seventy-five  of  this  act, 
g  penalties,  to  wit :  five  dollars  for  each  horse,  colt,  ass,  mule, 
'j  calf,  or  swine,  seized  and  sold ;  and  one  dollar  for  each  sheep 
sd  and  soid ;  which  penalties  must  be  received  by  the  officer.^ 
tit  of  the  poor  of  /j/s  town  or  district. 

surplus  /•t'/H,i/iis,  he  must  pay  the  same  to  l\\c  \»eT?.ow  qx  \v<5st- 
thereto,  as  [)tc:^ciilmi  in  the  lollo\v\a«j,  ^eeUotv*  oV  v\vv^  ^a<\^- 
ly  person  mny,  within  ten  days  after  t\\e   tgImtw  o^  ^«>  ^^ 
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liiiit,  lilc,  with  till'  jii>tife,  a  uritioii  claim  to  the  ttuvplus  of  the  proceed! n* 
liii*  >.iii-,  or  tu  aiiv  part  tlicivot.     Uu  the  eleventh  day  after  tiie  mnn.e»- 
\l  it  i><  a  Su.idav  or  a  ixihlie  h<ilidav,  uii   the  first  dav  thei'eatter,  wfakli iv- 
liciiiii'i-  Suiul.iy  111)1' a  publii*   holiday,  the  justice  must   pi'oci'cd  to  isqB^^ 
iiiiii  ihi>  clainis  m)  tiled  ;  and,  fur  the  piirpusc  of  determiuing  tlicin,  bea^V' 
hi:ii- tlif  ;illr<;:itions  and  proofs  of  each   claimant;  and   he  may  i^soe  N^ M 
puMia*-,  a.-^  u|»oii  the  trial  of  an  action.    He  may,  upon  the  applicatiuDofi^T' 
i'!:iintant,  and   for  good  cause  phown,  adjourn  the  hearing,  frum  tine  Bm^ 
liuif.  hut  not  more  than  thirty  days  in  all.     After  hearing  the  .ilie|EiMMv 
and  pioots  ol  all  tlit>  claimants,  he  must   decide  the  claims,  and  eutertti 

•  micr  Hc<ordin«;ly.  if  no  claim  is  tiled  ;  or  if  the  right  tu  the  surptaj - 
iiioncy,  or  any  part  thereof,  is  not  established,  to  the  satisfaction  of  ^W^i 
jii>«ti«e,  a>  prcscriucd  in   this  section;    any   person,  whose  claim  WM  W^E 

•  iriciinincd  upon  the  hearing,  may  tile  a  claim  thereto,  at  any  time  betafl. 
\\w  ♦•xjiiraiion  of  a  year  from  the  return  of  the  warrant;  ami,  therenpoii I 
the  jii>i ice  must  proceed,  as  prescribed   in  this  section  with  respect  toil 
claim  Hied  within  the  ten  days.  I 

J?  3094.  If,  at  the  expiration  of  one  \'ear  after  tlie  return  of  the  warrant,  I 
anv  portion  of  the  i^urplus  remains,  a  claim  to  which    Inis  not  beenesttb-  I 
lii-iied  t'j  tlie  satislaciion  of  the  justice,  pursuant  to  the  jn'ovisions  of.  I*  y 
last  section,  the  justice  must  pay  it,  for  the  benefit  of  the  poor,  to  tlieufW  I 
To  whom  a  line  or  pemdty  is  to  be  paid  for  the  benefit  of  the  pour,  a.**  pi*'  I 
scribed  in  section  two  thousand  ei^ht  hundred  and  seven tv-five  of  this  art;  I 
and,  tiuMcupon.  ail  persons  are  forever  barred  from  any  claim  thereto,  u*  1 
il  a  claim,  filed  as  [)resciibed   in   the  last  section,  remains  undetermiuwl  •*  I 
tiie  expiiation  of  the  year,  the  justice  must  determine   it  within  ten  «1<^  I 
ihcicalter  ;  and,  for  tiiat  purpose,  he  must  rctaiu  the  surplus  in  hislwiw*  I 
until  the  dclorminalion.  l 

nJ  3095.   An  a|)[)eal  from  an  order  determining  a  claim,  as  pivscrlMiB  i 
the   la>t    two  sections,  mav   he   taken    to   the  coimtv  court    bv  a  claimaLt. 
within  ttii  d  ivs  after  the  making  ol  tlie  order,  ^\i^  from  a  judgment  ol  a  jo?- 
tit-c  in  an  a*  lion  to  iccovcr  a  >.im)  eci'ial   to  the  claim  ;  and  the  prociiHiitigS 
thereupon  .ivo  the  same,  except  that  an   undertaking  is  not  neccssarv  lor 
any  purpose.      Upon  sucli  an  appeal,  each  other  claimant,  whose  inteiv:?ii'' 
att'eeied  by  tiie  order  Jippoaied  fi'tun,  must  be  made  a  respondent.     If  i'*^'"^ 
is  no  sucii  elaiiiiani,  tiie  oHicer  entitled  to   the  surplus  mu>t   be  iniide  iv^- 
poiul<Mit  ;  but  eo>ts  cannot  be  awarded  against  him,  unless  he  appeal's  mxiu 
the  appeal ;  in  which   case,  the  costs  are  in  the  discretion  of   the  ap|«'ll"t« 
court.      Where  an  appeal,  taken  as  }»rescribed  in  this   section,  is  perlei'tinl, 
the  county  judge  may,  in  his  discretion,  make  an  order  extending  tluMiiii*'. 
within  which  payment  of  the  suiplus  must   be  maile,  as  prcscril>ed  in  d>* 
la^l    section,  and   staying   payment  accordingly.     Unless  such  an  order  i* 
made,  and  a  copy  thereof  is  served  uj>()n  tin.'  justice,  payment  must  be  ii!;>"-le 
as  pi  escribed   in   the  last   section,  notwithstanding  the   appeal;  and  ujum 
pio<d  of  the  payment,  the  apjieal  must  be  dismissed.      Where  uu  appeal  i^ 
taken  to  the  supreme  court,  liom  the  determination  of  the  county  court,  the 
county  judge,  or  a  justice  of  the  supreme  court  may  a  like  order,  and  wi'h 
lik(;  effect. 

c?  3096.  If  the  decision  of  the  justice,  or  the  verdiet  of  the  jurv,  vklifi* 

the  issuvs  uvv  tried  by  a  ,^ury,  \s  \u  Vvwov  o^  \W  v^iv^v>\\  \\\\,?.vvv;vui^J  it  aiii-*t 

tix  llui  Viilue  of  each  aninwii  sev/.^'d.     V'i  \W.  \v\a\vv>  w  vW  \v.\s  u\\\\\\\v^<»s 

sci/.iuv  Has  lualicious,  and  wiiUout  ^YoNvAbV.  caw^^j, \\\vi  vX^vVxNiw  wc  >vvx^ 

niu,t:L^sv,s    th**  damages  Busuuued  b^-    vUe  vev^^^^^^-'«>^^^^>J>.^^  >>^-<-^ 
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rare  and  detention.  The  justice  must  thereupon  make  a  final  order, 
ag  to  the  person  so  answering,  the  return  of  the  animal  or  uniraaU 
id,  or  the  value  thereof  if  a  return  cannut  be  hud  ;  together  with  his 
ttt  the  rates  allowed  by  law  in  an  action  brought  before  him  to 
•  a  chattel ;  and,  also,  twice  the  sum  assessed  as  his  diimages,  if  any. 
pon  a  warrant  must  be  issued  by  the  justice  to  a  consUible,  to  the 
Sect,  as  an  execution  issued,  in  an  action  to  recover  a  chattel,  upon 
nent  in  favor  of  the  defendant,  where  tiie  chattel  has  not  been  deliv- 
him  ;  and  each  provision  of  this  chapter,  relating  to  a  judgment 
execution  in  such  a  case,  applies  to  a  final  order  made,  and  a  war- 
ned thereupon,  ua  prescribed  in  this  section. 

•97.  At  any  time  after  the  precept  is  issued,  and  before  the  corn- 
lent  of  the  trial,  the  owner  of  any  animal  seized  may  tile  with  the 
a  written    demand   of   the   possession    thereof.     Thereupon   he   is 

to  the  possession,  upon  complying  with  tiie  following  terms: 
e  must  pay  to  the  justice,  lor  ilie  use  of  the  petitioner,  the  costs  of 
>ceedings,  to  the  time  of  fHiug  the  demand,  as  prescribed  in  subdi- 
first  of  section  three  thousand  and  ninety-two  of  this  act,  and,  also, 
ns  payable  on  account  of  each  animal,  whereof  possession  is  so 
cd,  as  prescribed  in  subdivision  tlsird  of  the  same  section ;  which 
mst  be  fixed  by  the  justice,  after  hearing  the  allegations  and  proofs 
)arties. 

e  must  also  pay  to  the  justice,  a  fee  of  one  dollar  for  each  animal, 
f  possession  is  so  demanded.- 

the  petitioner  is  an  officer,  to   whom  a  fine  or  penalty  is  to  be  paid 

benefit  of  ilie  poor,  as  prescribed  in  section  two  thousand  eight 
1  and  seventy-five  of  this  act,  the  claimant  must  also  pay  to  the  jus- 
■  the  petitioner's  use,  the  sum  specified   therein  on  account  of  each 

whereof  possession  is  so  demanded. 

he  claimant  must  also  prove,  to  the  satisfaction  of  the  justice,  by 
t  or  other  competent  evidence,  that  he  is  the  owner  of  each  animal. 
f  possession  is  so  demanded.  Each  pei'son  who  has  appeared  amst 
►dee  of,  and  may  oppose,  the  claim. 

98.  But  where,  iu  a  case  specified  in  the  last  section,  the  person 
demand,  presents  therewith  to  the  justice  sufficient  proof,  by  affi- 
'  otlierwise,  that  the  running  at  large,  herding,  pasturing,  or  trespass- 
reason  wheieof  the  animal  or  animals,  of  which  he  demands  posses- 
ere  seized,  was  caused  by  the  wilful  act,  intended  to  efi'ect  that 
of  a  person  other  than  the  owner ;  and  also  makes  the  proof  speci- 

subdivision  fourth  of  that  section  ,  he  is  entitled  to  possession. 
It  to  his  demand,  upon  paying  to  the  petitioner,  or  to  the  justice  for 

a  reasonable  sum,  to  be  fixed  by  the  justice,  after  hearing  the  allega- 
id  proofs  of  the  parties,  as  compensation  for  the  care  and  keeping 
mimal  or  animals,  whereof  possession  is  so  demanded,  and  without 
any  other  sum,  specified  in  the  last  section. 

99.  The  owner  of  an  animal,  seized  in  consequence  of  a  wilful  act 
i  in  the  hist  section,  may  recover,  in  an  action  against  the  person 
nmitted  it,  all  damages  sustained  by  him,  in  consequence  thereof, 
ig  t!ie  sum  paid  in  order  to  recover  possession  of  the  animal,  as  pre- 

in  the  last  section  ;  and,  in  addition  thereto,  the  s\iiu  cit  \.v<«i\\\N  »Jwi\.- 
each  animn]  seized. 

H).   Where  the  possesi^ion  of  an  animal  \Aaft  beeiv  v\e\\NtTe,v\^  "sv^  V^^- 
a  the  lust  section  but  one,  an  action  may  a\6obtt  u\«C\Yi\.w\icwfe^,'^^^ 
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pt'titlonpr  in  tlio  spoiMiil  pi-twecilinj;  l)efore  the  justice,  n<:cninst  the  pw* 
y\\\n  coiuniiitoil  tin*  u'llTiil  aict,  to  reoowr,  in  ndditioii  to  all  other  danwgfi 
riuMiiiiiK'.i  liv  t)u*  ))l;iin(itT  ill  i'<nisoqutMioc  of  tlie   wilful   acl,  all  suiM. » 
which  flio  pliiiutiff  wuuM  have  lK»on  entitled  out  of  the  proceeds  of  the aki 
U"  prcsiiihi'd  in  section  three  thouttand   and  ninety-two  of  this  act, otte 
th:in  the  conipensaiion  paiti  for  the  cai-e  and  keeping  of  the  aDimal.   Ii 
the  like  case,  if  the  petitioner  is  a  private  person,  the  officer,  to  wiioraaftn 
or  penalty  is  to  he  paid  for  the  henefit  of  the  poor,  as  prescribed  in  section 
two  ihousnnd  ei^ht  hundred  and  seventv-five  of  this  act,  niav  mnintnin  «• 
action  ajjiiinst  the  pt»rson,  who  conunitted  (he  wilful  act,  to  recover  the  Jieo- 
a'.tifs  to  which  tiie  plaintiff  whould  have  been  entitled,  out  of  the  prwe^^ 
of  the  sjile,  as  jncscribed  in  that  subdivision.     Neither  of  the  actions ^lifti* 
litMl  in  this  or  the  liiMt  seciion  is  affected  by  the  pendency  of,  or  the  retfivetj 
of  juiijrmeiit  in,  either  of  the  others. 

j5  3101.  A  person,  entitled  to  demand  the  possession  of  an  animal,*' 
procrihcd  in  seciion  three  thousand  and  ninety-seven  of  this  act.  who  did 
ii(»!.  appear  upon  the  return  of  the  precept,  or  upon  the  trial,  may  file, '•it" 
the  justice,  a  written  demand  of  tlie  possession,  sit  any  time  after  the  fin" 
ordei,  and  not  less  than  three  days  before  the  time  appointed  for  the  ii^\ 
and,  thereupon,  he  is  entitled  to  the  possession,  upon  complying  vith  tta 
followinji;  terms : 

1.  Htt  must  furnish,  by  affidavit  or  other  competent  evidence,  a  sufiBcient 
excus(»,  to  thij  satisfaciion  of  the  justice,  for  his  failure  to  appear. 

2.  Ill*  must,  in  all  respci'ts,  comply  with  the  provisions  of  section  tliff* 
thousand  and  nini^ty-seven  of  this  act;  except  that  it  is  necessary  for  liitn 
to  pay  oPily  om;  half  of  tin;  justice's  fee,  as  prescribed  in  subdivision  sa-ond 
ol  that  sci'tion;  and  nie  half  of  the  fees  payable  to  llie  petitioner,  forilie 
sciziiic  of  o:^ch  animal,  as  prescribe»l  in  subdivision  third  of  section  three 
thousand  and  ninety-two  of  this  act. 

vj  3102.  Where  a  demand  for  the  return  of  the  possession  of  an  aiiim*l 
i>  tiU'il,  as  prescribed  in  either  of  the  last  live  sections,  the  justice  mibi,  al 
the  request  of  eiiiier  party  thereto,  make,  and  enter  iu  his  minutes,  an  ord*'' 
<l«reunii)in_<T  the  same.  An  appeal  from  such  an  ord(M*  may  be  taken  lo  iho 
county  court,  by  the  jx^rson  makini;  the  demand,  or  by  either  pirty  to  tl»^ 
special  proci^etlin^,  at  any  time  lu'l'ore  the  final  order  in  the  special  procoinl- 
in^  is  made;  and  each  person  or  party  so  entitled  to  appeal,  must  bo  nui'l* 
a  res))()udenr  upon  an  appeal  taken  by  one  of  the  others.  The  ap|>eal  must 
bo  taken  in  like  manner,  as  an  appeal  from  a  jndpjraent  of  the  justice  in  nn 
action  to  recover  a  chattel  ;  and  tlie  proceedings  thereupon  are  tiie  saiuo, 
except  as  otheiwise  prescribed  in  the  next  seciion. 

>;  3103.  An  appeal  from  an  order,  specified  in  the  last  sectitm,  is  not 
effectual  for  any  purj)ose,  unless  the  appellant  procures  from  the  cu'imy 
jutlge  an  order,  directing  a  stay  of  the  ])roceedings  upon  the  petition,  an'l  a 
stay  of  the  execution  of  the  older  appealed  from,  and  lile«*  it  with  ihc  ]»>• 
tice.  within  the  time  allowed  for  th(»  a]>pea.l.  The  order  imiy  be  grained  or 
refused,  in  the  dis<*retion  of  the  county  jn<lge,  or  grained  upon  such  terms 
as  to  security  or  otherwise,  as  he  thinks  ])ioper  ;  and  it  may  be  vacatcii  or 
modified,  either  absolutely,  or  unless  further  security  is  given,  in  his  di?- 
crelion. 

sf  3104.   Within  ten  days  after  n  Vwv.u  c.yvVy  \\\\w\  tv  \kQUt.\ou  is  made,  as 
Jirt'scri  1)0(1  in  tiiis  title,  .in  i\\>\ua\  \\\evoVvu\v\  \\v.\s  \^o  VAVvi\\\N\  \\\viYv>\\\\v<wt\, 
or  l,v  tho  Mcr.von  niisweriiig,  iv\  V\ke  wx-auwcv  v>^  vvn  vvvvv-a\  Uww   c^  \^\v\v;^w^v\ 
of  the  ./,i..rU  in  an  action  to  recover  a  suxu  o^  uxv>uon.  v^.^xvA  x^  vV^  x'^W  ^ 
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•r  nnimals,  and  the  proceedin<^  thereupoa  are  the  same,  except 
prescribed  in  the  next  pection. 

An  appeal  from  a  final  order,  taken  Jis  prescribj.'d  in  the  last 
he  per*«on  sinswering,  is  not  effectual  for  any  purpose,  unless 
t  files,  with  the  notice  of  appeal,  an  order  of  the  county  judge, 
ibaent  from  the  county,  of  a  justice  of  the  supreme  court,  re- 
he  appeal  has  been  perfected,  and  that  security  has  been  given 
.8  pi  escribed  in  this  section,  and  directing  a  sUtj  of  proceedings 
id  order  appealed  from,  and  that  the  possession  of  the  animal 
eized  be  delivered  to  the  appellant.  The  order  can  be  made, 
in  undertaking  is  given  by  the  appellant,  as  required  for  the 
K?rfecting  an  appeal  from  a  juilgment,  and  stayin;^  the  execution 
J  also  an  undertaking,  in  the  same  or  another  instrument,  to 
at,  if  the  final  order  appealed  from  is  affirmed,  or  if  the  appeal 
,the  appellant  will  pay  all  sums  which  the  justice  awjird:^  against 
lie  hearing,  after  the  determination  of  the  appeal,  as  prescribed 
-ection,  not  exceeding  a  sum  spci-ificd  therein;  which  must  be, 
?e  the  amount  of  all  the  sums,  whicli  might  be  deducted  from  the 
the  sale,  as  prescribed  in  sortion  three  thousand  and  ninety-two 
The  sum  must  be  fixed,  and  the  undertaking  must  be  ap- 
ho  judge  who  grants  the  oider. .  Upon  filing  the  order  with  the 
appellant  is  forthwith  entitled  to  the  posses^sion  of  the  animal 
eized. 

If  the  final  order  appealed  from  is  affirmed,  upon  ftii  appeal 
J  person  answering,  the  county  court  must  appoint  a  time  and 
ich  the  justice  must  fix  the  sums  payable  by  the  appellant,  pur- 
undertaking.  The  justice  may  adjourn  the  hearing  to  another 
)  anoiher  time,  not  exceeding  three  days  after  the  time  so  ap- 
Ac  justice  must  fix  the  sums  so  payable,  as  if  u  warrant  for  the* 
mimals  seized  had  been  returned,  and  the  proceeds  thereof  paid  to 
jonstable,  as  presi-ribed  in  section  three  thousand  and  ninety-two 

The  undei  taking  upon  the  appeal  enures  to  the  benefit  of  each 
liom  any  Sinn   is  payable,  as   prescribed  in   that  section;  and, 

to  any  of  those  sums,  the  respondent  is  a  trustee  for  the  offi- 
t  hereto. 

Where  an  animal  is  seized,  upon  the  ground  that  it  was  running 
was  being  herded  or  pastured,  or  was  trespassing,  contrary  to 
ms  of  this  title ;  and  the  officer  or  other  person  making 
immediately  files  his  petition,  and  diligently  prosecutes  the 
scribed  in  this  title;  an  action  to  recover  the  animal  so  seized, 
er  damages  for  the  seizure,  or  for  any  act  subsequent  thereto, 
imenced  within  one  year  after  the  cause  of  action  accrues. 

A  person,  to  w  hoin  the  precept  was  directed  by  his  name,  and 
rsonally  served  therewith,  or  a  person  who  has  appeared  and 

the  special  proceeding,  or  demanded  the  return  of  any  animal 
ot  maintain  an  aciion  against  the  officer  or  other  person  seizing 
>r  a  person  acting  by  his  command,  or  in  his  aid,  in  a  case 
the   last  secti(m.     But,  except  as   specified  in  this  section,  the 

animal  seized  or  detained,  under  color  of  any  provision  of  this 
naintain   an    action    to    recover    the   animal,   or   its   value,   or 
V  the  seizure  or  detention,  or  for  any  wn\a,\\U\\  «iC\  ^v^i'$>^^3^^w\» 
n  fact,  the  nnimnl  was  not,  al  the  \\me  ot  V\\ft  v^cv7\\\fe^\^rcv\ixvs5^ 
oing  horded  or  p.isttirod,  or  trespass*! vi*,^,  a.a  XXvc  <ivvs>Qi  \wa.'^  ^i^^  "ssa* 
\e  forogninct  provisions  of  thia  title. 


K81O0L  Vor  A*  pvpaM  of 

petitioner,  whefe  two  or  more  eiuHili  mm:§mmk^itmkmmmAj 
npon  real  prvpertr,  owned  or  ouwipied  hf  W«,  ell  the  ^UeMge 
ihe  eniroele  eeiatMl,  ie  to  be  repirded  ae  dene  ^  ibcM  jeiuilj 
petitHmer*B  remedy  therefor  ie  eoliei^  and  HNiei  be  eafferaed  egfi 
animals,  and  the  proceeds  of  thr  sale  thar^ef.  Where  d\Mtt^ 
who  are  known,  own  different  aihnale  aeiaed,  the  praeept  mast  1 
to  nU  of  them  hgDiheir  aamea.  If  oae  or  more  of  the  ownwa  < 
and  tlie  others  are  unknown,  end  eannot  he  aecerramed  with 
.diligence,  the  preeept  omst  be  diveeted  to  eaidi  known  owner,  h\ 
and,  aliH>  generally  to  all  perMoa  having  a»  inteceet  in  those  a 
owners  of  which  are  unknown.  In  a  eaae  specified '  in  tiiii 
demand  of  thepoeiamiim  of.  an  animal  seimd  cannot  be  made,  m 
ill  section  three  thousand  snd  naaety-seren  or  three  thousand  c 
and  one  of  this  act,  unless  it  is  made  with  respect  to  all  the  i 
seized,  and  bv  persons  entitled  to  the  powsuiflioii  of  all  of  tb 
separate  demand  may  be  made,  as  prescribed  in  seotion  three  th< 
niuety-ctgbt  of  this  act^  by  eaoh  owner  of  one  oc  more  antmaliii 
which  case,  if  possession  is  delivered  to  him,  aa  prracribed  in  t 
the  petitioner's  remedy  for  his  damages  is  the  same,  with  res 
animnl  or  animals,  of  which  possession  is  not  so  delivered,  and 
proceeds  of  the  sale  thereof,  as  if  those,  whereof  poaeesaian  is  i 
had  not  been  trespassing  upon  the  property. 

§  31 10.  Where  tlie  petitioner  does  not  aHDge,  thai  the  ani 
were  trespassing  upon  real  property  owned  or  oouupied  by  him, 
ent  persons  own  different  animals  seised,  a  separate  special  proo 
be  instituted,  as  prescribed  in  this  title,  against  each  owner,  or 
two  or  more  owners,  with  respect  to  the  animals  owned  by  hia 
Or  the  proceedings  may  be  t^tken  against  all  the  owners  jointl; 
case,  each  person  to  whom  the  precept  is  directed  by  his  nam< 
person  having  an  interest  in  an  animal  seized,  has  the  same  righi 
the  possession  of  tiic  animal  owned  by  him,  and  the  same  riglit 
separately,  as  if  the  special  proceeding  was  against  him  sepanite 
final  order  may  be  in  favor  of  one  or  more  of  the  persons  so 
with  respect  to  the  animal  or  animals  owned  by  him  or  them,  an 
their  costs  ;  and  against  the  remainder  of  the  persons  answ( 
whom  the  precept  was  directed,  or  for  the  sale  of  the  remainder 
mats,  in  like  manner,  as  if  the  former  pei*sons  had  not  answered 
been  named  in  the  precept.  But  the  person,  first  making  a  dec 
posses8i(m  of  any  animal  seized,  must  pay  all  the  costs  to  the  ti 
demand  :  and  a  person,  subsequently  making  a  demand,  is  ex( 
the  payment  of  any  costs,  except  those  which  have  acci*ued  since 
demand. 

§  3111.  Where  proceedings  are  taken  jointly  against  differe 
who  own  different  animal  seized,  as  prescribed  in  either  of  the  h 
tions,  the  surplus,  remaining  in  the  justice\s  hands  must  be 
between  them,  in  proportion  to  the  value  of  the  animals  owned 
be  determined  by  the  justice.  Any  owner  may  claim  separately 
tion  of  the  surplus ;  and  sections  3093  and  3094  of  this  act  appl; 
made,  and  to  the  disposition  of  the  surplus  arising,  as  prescribed 
tioD.  . 


^  3112,  Where  two  or  more  peTSou?^,  ov  viw  o^t^v  «\x^^  v«' 
are  aufhorized,  by  this  title,  to  bnug  atv  vi^xaou   -v  v^  %^vii.  ^ 


^  ov  \.Q  fecvia  ^ 
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iitigs  prescribed  iu  this  title  fur  the  disposition  thereof,  the 
of  uu  action,  or  the  seizure  of  the  tiiiimul,  by  either  of  theui, 
right  of  any  of  the  otliers  to  bring  such  un  action,  or  to 
zure,  with  respect  to  the  uuinml  seized,  or  in  question  in  the 
3  justice  may,  in  liis  discretion,  aliuvv  an  officer  or  otlier  per- 
rested  in  tlie  recovery,  or  in  the  application  of  tlie  proceeds 
ppear  i:\  the  action  or  special  proceeding,  for  the  pin-pose  of 
iterest,  and  to  take  such  part  in  the  proceedings  therein,  as 
£s  proper. 

iVQ  a  seizure  is  made  by  a  private  person,  as  prescribed  in 
le  possession  of  an  animal  seized  is  abandoned  by  him,  with- 
tion ;  or  where  an  action,  brought  by  a  i)rivate  person,  as 
is  title,  is  settled  or  discontinued  l)y  the  plaintiff;  the  offi- 
penalty  is  payable,  as  prescribed  in  section  three  thous-.md 
}  of  this  act,  or  in  subdivision  fourth  of  section  three  tliou- 
'-two  of  this  act,  may,  unless  he  has  assented  to  the  aban- 
tment,  or  discontinuance,  maintain  an  action  against  tho 
imal  in  question,  to  recover  the  penalty  so  payable  to  him  ; 
'  of  the  facts,  which  would  have  entitled  the  plaintiff  in  the 
or  the  petitioner  iu  the  special  proceeding,  to  recover,  he  is 
ment  accordingly. 

en  a  person  is,  at  the  time  of  the  seizure,  entitled  to  the  pos- 

limal,  as  against  the  general  owner  thereof,  by  virtue  of  a 

therein,  he  is  deemed,  for  all  the  purpt)ses  of  this  title,  the 

duly  authorized  agent  of  the  owner  or  person  entitled  to 
)f  an  animal,  as  specified  in  the  last  section,  may,  in  his  own 
nake  any  demand,  or  take  any  other  proceeding,  which  the 
I  so  entitled  may  take,  as  prescribed  in  this  title. 

TITLE  XI. 

ally  relating  to  courtH  of  j  nut'iees  of  tlie  peace  in  the  city  of 

Brooklyn. 

I  sixth  district  mnst  bo  %  3125.  Common  conncil    to   designate 

rni'V.  attciidjintH,  etc. 

jarisdictioii  iu  Brook-  312G.  When  plaintiff  may  perv<*  com- 

oiuied.  plaint  with    hummons  ;    pro- 

to  receive    eahirieK  in  ceedinjjs  thereupon. 

feis  ;  to  account  and  3127.  Jury  trial  ;  when  and   how  de- 

!r  fees  month  1}'.  luanded. 

)w  appointed  ;  salary  ;  8128.  Setting  «^ide  di^fault,  etc. 

312U.  Additional  costs  upon  recovery 

clerk.  of  $100. 

•r  for  poircc  court,  and  3130.  Id.;  when   defendant    recovers 

t.    second,    and    third  judgment,. 

s.  3131.  Costs    in    action    by    working 

fourth   and    nfth  dis-  woman. 

31?'2.  Costa  upon  adjournment, 

ixth  district.  3133.  Application  of  otuer  provisions. 

council   may  appoint  Holdmg  court  open, 
nal  interpreters. 

erson  shall  not  hold  the  office  of  justice  of  the  peace  for  the 

Btrict  of  the  city  of  Brooklyn,  unless  he  has  been  regularly 

L'tice  as  an  attorney  and  counsellor  at  lvivi,m  \V\^  Q,Qv\Vi»  ^^ 

Hte. 

idition  to  the  jurisdiction  conserved  ftw.ev^vW^  >o^  \a>«  ,  xvv;^ 

nee,  each  justice  of  the  peace  oil  iVie  <i\\.v  qI  ^^viO>sA^^  ^' 


dTil  JurisdIedoB,  M  piTscribeJ  In  Ktilidivisiaiin   tii'st,  seuond,  Ibinl,  I< 
and  *BTendi  of  laiitioii  m'o  itMiiivTiiil  ei^Jii   Immln'd  nnd  sixr^T'l"'' o)  *" 
■ct,  wbero  the  min  cUi^Lfd,  ui-  (Ut>  c;iliw  »t  ,\  cIuiliu),  ur  uI  all  tlm  thiHj 
claimed,  loKelher  irilh  tbu   J;iiiiu;:l'.<  tluiiui;!!,  i1   imr  diwH  dul  ciccel  M 
bnndreil  nud  fifij'  doltars. 

S  3118.  In  RD  acllim  ur  a  Bpccial  proceeding  before  u 
poauaof  thecil;  of  Bri.i<jklvn,  costs  miut  be  n ward  '  ""* 
a  like  aclioa  or  spti-iul  |iioi.-eeiJil.g  betore  ■QoUier  1 
Bliull  not  rclalii,  lo  Ills  -ikh  iiae,  taj  oatU,  or  unj  m  _ 
Ilia  BcrviuM,  ciL-opl  iti  i<  >pcdai  pt'oceeding, 'iiictltutad  a*^ 
KL-niid  of  chapter  scveiiiL-eiiih  of  this  net.  Euub  of  iM 
bt'tureen  tlio  fint  and  Ilia  tenlli  days  of  each  moDtti,  render  i 
Icr  of  that  cllj  an  accuuiit,  veriUoil  bjr  his  until,  at  M  vn 
puDBltieia,  uDd  oilier  moiiay,  coilevtcd  or  reu^vcd  by  liiin,  h^ 
olHce,  during  (lie  prccnJiug  tnonih ;  except  for  diini;iseB  iiwnrded,  n 
actually  |Miid  tu  fl  party  to  a  civil  nution,  or  speoial  pnwMdirig;  '"" 
ally  piiid  to  another  otBi'er,  in  sncli  un  avtioii  or  spcuial  )' 
Rouli  fCGM,  us  the  juntice  in  cntillfd  lu  reCiiin  (o  his  own  W  . 
in  this  Bcutlon.  Tlie  Jtutica  mustpa;  to  the  comptn>llbr,  nt  thefiWV 
rendering  his  Hccomit,  ihe  full  amonut  of  the  money  so  iK-coiuiied  for.  1--^ 
of  Ihupe  jnsliues  is  eiittlled,  in  lieu  at  all  fees  and  perquisites,  other  tliin 
the  fees  wliiuh  he  is  ao  eulilled  to  aetain,  to  an  aniwul  salary,  fiiedf»i1 
be  paid  as  prescribed  by  lav. 

%  3119.  Eiich  justice  of  the  pence  of  the  city'  of.  Brooklyn  ha»  n  cKI^ 
who  in  nominated  by  the  jusliue,  snd  iippoiuted  by  bim,  subject  lo  eonl'V 
tlou  by  the  cominun  council  of  llint  city ;  and  may  be  removed  by  tiw  }*' 
ticc  at  his  pleasure.  Edtti  cIci'U  is  eiiiilleit,  iu  lien  of  nil  fees  and  perqiil^ 
lie.',  to  im  nnnuiil  salary,  fixed  i>nd  to  lie  paid  as  prescribed  by  Inn.  S>^ 
clerk,  before  entering  upon  the  dutiei>  of  hid  office,  mnst  cxecnte  tu  the  d? 
of  Brooklyn,  and  file  in  thn  city  cluili'ii  ot&ce,  n  bond,  in  the  pennlty  dI  I" 
(houaaild  dothirs,  with  at  leust  tno  sureties,  appiwed  by  n  jnslk'C  of  lb 
supreme  tonrt,  residing  in  llie  second  judicml  district ;  conditioned  tor  iki 
faithful  perfoi'inunce  of  hix  duties  m  clerk,  and  for  the  ncoaunting  for,  ai 
paying  orer,  as  directed  by  law,  uf  all  muuey  rei-ciTed  by  lilm  as  cM 
Anv  piipcr,  which,  elscn'hera,  inu^t  or  mnv  lio  liled  with  a  jnstii-e  oF  tia  1 
pence,  most  or  niuy,  iu  the  city  or  Brooklyn,  be  Sled  with  tlie  derk  of  O* 
proper  justice. 

^  312a  Each  clerk  of  a  justice  of  the  peace  of  the  cit;  of  Brooklji 
mu^it,  under  tlie  direction  of  the  justice,  perrorm  the  faUowiD<t  dutice: 

1.  He  mnst  keep  the  duckct-book,  reqnii'eJ  to  be  kept  by  ii  justice  afi* 
peace,  as  prrscriiied  in  sections  tiiree  thousnnd  one  hundred  nnd  forty,  ikM 
thousand  one  huiidi-ed  and  foriy-une,  and  thi'ee  ihousani  oue  liiiudreil  lu^ 

2.  He  must  lile,  carefully  preserve,  and  deliver  lo  bit  successor  in  oB(^ 
erery  paper,  delivered  in  him  to  be  filed,  ]is  prescribed  in  the  last  seidiao. 

».  lie  must  certify  and  furnish,  upon  rcitueat,  and  pnyment  of  (ha  ft* 
prescribed  by  Inw  therefor,  a  Iransci'ipt  of  any  judgment  rendered  by  tiM 
juatico,  or  a  copy  of  any  record  or  paper,  in  his  passossion  as  clerk.  A  tiw- 
script  or  copy  bo  certified,  hns  the  same  effcel,  and  must  be  received  in  en- 
dence  in  like  manner,  as  if  it  was  certified  by  the  justice,  by  or  b«UX* 
\rhom  the  judgment  was  reudcrcil,  or  l\u'  vvocoeA™?,  laa  v^««. 
4.  Upoa  the  ■■enitest  ot  n  i>erao"  cnViiV^  i\i««Aa,  V« -nwM.  BsMfcO™^ 
manne,.  and  mth  like  alTect  a^  the  i«HHce™.R\».»«™=^W ,««,*«»— 


action  brought  before  tlic  j'lsticc ;  or  a  subpcenu  in  hiicIi  an  notion, 
n!  special  proceeding  brought  iHjfore  tlio  jii>tirc  ;  or  an  execution 
,x)perty,  upon  a  judgment  rendered  b\  the  justice, 
le  justice  is  nbsect,  upon  the  return  of  a  iiiundate  in  a  civil  action 
proceeding,  or  at  the  time  and  place  to  whicii  the  trial  or  hearing 
icd,  and  the  case  is  not  one,  where  it  is  speciiiliy  prescribed  by  law, 
e  justice  is  abseut,  another  justice  of  the  saiue  city  must  take 
e  thereof,  the  clerk  may,  and  upon  the  application  ol  either  party, 
idjourn  the  cause  from  time  to  time,  until  the  justice  attends  :  ami 
I  the  action  or  special  proceeding  does  not  abaie,  in  consequence  of 
i's  absence.  But  the  cause  bhall  not  i>e  so  adjourned,  for  n  longer 
xn  six  days,  at  one  time  except  wicli  the  consent  of  botii  ]>ariies. 
must  account  for,  under  oiitii,  and  p:iv  to  tiie  c(>in|)tM)lier  of  the 
'ooklyn,  between  the  first  and  the  tenth  days  of  Ciich  month,  all 
3,  penalties,  and  other  money,  collected  or  received  by  him  a.H 
ing  the  preceeding  month;  except  as  specified  in.  section  three 
one  hundred  and  eighteen  of  this  act,  with  resfn-ct  lo  the  account 
lered  by  the  justice. 

nust  perform  such  other  duties,  not  incoui'istcnt  with  this  act,  as 
•ed  of  him  by  the  justice. 

.  Tliere  is  an  interpreter  for  the  police  court  of  the  city  of  I3r(M)k- 
be  justices'  courts  of  the  first,  second,  and  thud  districts  of  that 
is  appointed,  and  may  be  removed  at  pleasure,  by  the  justices  of 
ts,  or  a  majority  of  th(Mu.  He  is  eniiiled  to  an  annual  salary, 
to  be  paid  as  prescribed  by  law. 

I.  There  is  an  interpreter  for  the  justices'  courts  of  the  fourth  and 
•icts  of  the  city  of  Brooklyn,  who  is  appointed,  and  may  be 
t  pleasure,  by  the  justices  of  the  peace  of  those  districts.  He  is 
>  an  annual  salary,  fixed  and  to  be  paid  as  prescribed  by  law. 

:.  There  is  an  interpreter  for  the  justice's  court  of  the  sixth  dis- 
e  city  of  Brooklyn,  who  is  appointed  by  the  justice  of  the  peace 
^trict,  8ubj(.'ct  to  confirmation  by  the  comnion  council,  and  may  be 
•y  that  justice  at  his  pleasure.  He  is  entitled  to  an  annual  salary, 
to  be  paid  as  prescribed  by  law. 

:.  The  common  council  of  the  city  of  Biooklyn  may,  where  it 
lecessary,  upon  the  request  of  a  justice,  appoint  <me  or  more  inter- 
r  justices'  courts  in  that  city,  in  addition  to  those  provided  for  in 
iree  sections  ;  fix  their  salaries;  and  prescribe  the  court  or  courts 
y  must  attend.  An  officer,  so  appointed,  may  be  removed  by  the 
ouncil,  for  cause. 

.  The  common  council  of  the  city  of  Brooklyn  may  designate  one 
•olicemen,  or  constables,  to  attend  each  of  the  justices*  courts  in 
The  common  council  may,  by  ordinance  or  otherwise,  fix  and 
ir  duties  in  and  about  those  courts,  and  may  allow  them  such 
Lion,  in  lieu  of  all  fees  and  perquisites,  as  it  deems  proper. 

'.  In  an  action  brought  in  a  justice's  court  of  the  city  of  Brook- 
jover  upon  or  for  the  breach  of  a  contract  express  or  implied,  the 
lay  serve  n[)on  the  defendant,  with  the  summons,  and  in  like  roan- 
y  of  a  written  complaint,  verified  in  like  manner  as  a  yevltlid 
'I  the  supremo  court,  lu  that  case,  un\etift  \,W  v^<ilftVvC>LV\\\\.,\v^vsvv'<^Afe 
be  summons ;  or,  if  the  cause  has  beeti  ftA^o\XYWtv\  \i^  vX\'ii  Ov«^ 
'd  in  subdivision  fifth  of  section  tVkvee  tVvovLtt\8i\\'\ovkft\v\«Ax«b^'«cc 


iBiB  jrSTiCKS  HI  >S 

twenty  of  lliin  act,  iiC  iliu  ti'rua  vi  ivliich  ii  wiis  udjoarned ;  iilcs  n  nriiitu 
nnau'er,  veiificd  iu  like  iimnner,  ilcii.v'Ufi  '<w  uv  mure  luntmi.il  nllcg»iimii, 
or.  geiiei-nll;r,  i!iii:h  uUe^iioii  of  Ilia  iwiii|iUuit,  oi'  »eltiaK  (-onh  new  lugiur, 
(viiftiliitiiiki  one  ur  more  defeuoeA  or  ouiiiiletuUiiiiDi,  the  justice  must  reuin 
jiiiJijiueiii  III  favur  iif  llw  pkiiutiS,  fur  [liv  sum  vliiiaicii  iu  iiui  CDiupkinl, 
iikli  >»>dls,  wiiliom  putciag  tiie  plaititiHF  to  iiiif  proof.  Tbe  protuuinaitl 
iliia  tcvtiuD  apply,  whero  ibo  wtiuii  ia  ngiiiugl  twu  or  iii<i>v  ilvleudixita 
jniDtly  iodubted,  hdU  the  anmmiHiB  and  n  tupy  of  tliu  vumtjliimt  uro  Mr>M 
iiiKiii  one  or  more,  but  not  iipoii  all  of  tlwiii ;  ill  wUiub  unto,  judgment  mij 
be  Ukeo,  US  preacribed  in  tiiis  BCi^tiao,  agjiiiist  ail  llie  JcfuiKlniiU,  in  liki 
munuer  niiJ  nith  like  effect,  ita  a  iad}iiatM  Lukeu  iis  presuribeU  iu  taOiM 
ilirie  thouBsud  unci  twuiitv  of  ifalu  out. 

^  3127.  In  iin  notion  in  n  ju»tlre'a  conn  or  tlic  cilv  of  Bi'ooklyn,  n  tml  i 
by  JU17  I3  wiiLied.  ilii1««b  11  jHirry  (loniitidH  it,  iic  tiie  )imi>  wlieii  nn  Imiic  of 
fact  is  joined,  iind  iit  tiie  SHme  time  deposits,  witli  itm  clerk,  ona  liiMni  nai 
fifty  (-(-1119,  for^hv  jiirar£'  fees,  niid  tthu  one  liulliii'  iiiij  twoiitj'-live  wntf,  (if 
tiie  (ilEcer's  fees  for  notifying  the  punr^  n«i)  mkiiiR  i-hnrgB  of  ihejalt. 
Wlicre  11  jury  trlul  i^  au  demiindetl,  tbe  trial  muy  be  niljouriied  until  11  tiM 
txed  fur  tbe  retui-n  of  tlie  vecrre. 

§  3128.  A  justice  of  tho  peace  of  tlie  city  of  Brooklyn  may,  in  lii'  ilb- 
creilon,  at  iinr  time  wiiMn  twenty  dayx  nftMa  judginmt  bus  iiei'n  iinilniii 
by  lilm,  upoiithe  defenrbiul's  (lefnnll  in  nppenriiigupDn  the  ri-rniij  i<i  ■■'■"■ 
gnmiiions,  or  at  the  (rial ;  and  upon  such  reaaonnlil^  notice  toilic  iii.uniiil  >■■ 
bia  attorney,  as  the  juaiicp  thinks  proper,  mrike  an  order.  ii|~'ruii!;  ili' 
defuult;  iillowiiig  ibe  dclemi u  11 1  lo  appear  ;iiid  defeiiii  ttu»  iu-Ii^fi;  .md^' 
ting  HHiiie  till?  juiitjmeni.  or  slaying  [jruHsiUiiiKa  Ijiereon,  Tli«  yj^wv  i"«\ 
in  liii(  dlyuretion,  impose,  ns  n  cniiilition  oF  ni»kuig  aiiuh  au  uidcr,  xtf  i'i<> 
iiK'iit  hy  ilii:  ilcrciidanT.  to  the  plaintiff  of  a  titad  sum,  not  i>i<.vi'<iiiii:  '"^ 


g  3129.  In  an  nclum  jjrqniflit  in  a  justice's  enurt  of  the  city  of  Bn* 
lyii,  fthi'rc  iliL-  pliiiniiff,  or  a  litfi-ndaot  interposing  n  conoterulnim,  recMM 
n  jiiJ;;mL-i>t  fur  unc  iniiidi-ed  doiliira  ur  mm-c.  the  preruiUn"  party.  If  bii  11 
eiitirlci!  ru  ivus  hi  the  Hi-lioii,  reixiverK  the  roTlowlii^  i^uinB  as  coBtg,  in  *iUI- 
tiun  to  ibu  mils  allowed  by  Ciilc  ninth  of  this  chapter: 

1.  Wlji'ri'  tlie  adverw  parly  faila  Iu  Hpp«ar  upon  Ibe  return  of  the  ura- 
moiis.  or  Fit  the  tiinl,  seven  dollnn. 

'i.    VVbi:re  a  trial  ia  bad,  tirelvedollarx. 

3130.  A  defendant,  who  recovei's  jndsment  in.  an  action  in  a  julttcA 
court  of  t)ie  (-itv  of  Binoklvn.  wborein  the  complaint  <l«niBnil»  jailgnnl 
for  one  hundred  dolliirs  or  more,  or  the  recort'ry  of  one  or  more  ahatn*^ 
the  value  of  nhicb.  as  stated  in  tbe  compbiinl,  leather  with  (lie  dani>g* 
dalmed,  if  aa_T,  ia  one  hundred  dollars  or  inure,  recorara  ihefolhiwiugMIW 
m  costs,  in  addition  to  tlie  costs  allu«'0<l  )f>  tiilo  ninth  of  this  iibniiwr; 
'    J.  tf  tbe  judgment  was  rundured  witbunl  >i  iriul.  Eieren  dolLirs. 

S.  If  the  judgment  was  rendered  after  11  trial,  ten  dollars. 

But  [his  section  does  not  aiiply  to  a  i-aTie,  ivhere  the  defendant 
10  the  costs  specified  in  t^ie  Viwi  -ieu^iwH. 


iumI 
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in  an  action  brought  in  a  justiee'd  court  of  the  city  of  Brook- 
'er  a  sum  of  money,  for  w»f;e3  earned  by  a  fc?nialc  employee, 
a  domestic*  servant ;  or   for  muteriul    furnished   by  such  an 

the  course  of  ber  employmenf,  or  in  or  about  the  subject* 
of;  or  for  both ;  the  plaintiff,  if  entitled  to  costy,  recovers  the 
lollars  B8  costs,  in  uddition  to  the  costs  allowed  by  title  ninth  of 

unless  the  amount  of  damages  recovered  is  less  than  ten  dol- 
3h  case,  the  plaintiff  recovers  the  sum  of  five  dollars  as  such 
>sts.  Where  the  employee  is  the  plaintiff  in  such  an  action,  she 
ipon  a  settlement  thereof,  to  the  full  amount  of  costs,  which 
ive  recovered,  if  judgment  had  been  rendered  in  her  favor,  for 
ivcd  by  her  upon  the  settlement. 

kVhere  an  application  is  made  for  a  second  or  subsequent 
of  the  trial  of  an  action,  brought  in  a  justice's  court  of  the 
dyn,  after  it  has  been  once  adjourned,  the  justice  may,  in  his 
jquire  payment  to  the  adverse  party  of  a  sum,  not  exceeding 
l>esides  disbursements,  as  a  condition  of  granting  the  applica- 

Sach  justice  of  the  peace  of  the  city  of  Brooklyn  is  a  justice  of 
Kings  county ;  and  each  provision  of  this  act,  relating  to  the 
l>efore  a  justice  of  tiie  peace  of  a  town,  applies  to  the  proceed- 
i  justice  of  the  peace  of  that  city,  except  as  otherwise  specially 
this  title.  Each  of  those  justices  must  hold  his  court  open, 
Dlock  in  the  morning,  until  three  o'clock  in  the  afternoon. 

TITLE  XII. 

Miftcelfaneons  Prm'isiotis. 

of  application  of  certaiu  of  jiiPtice. 

iuionH  of  this  act.  §  3147.  Delivery  ;  liow  compelled. 

il  reqaicites  of  mandates.  3148.  Enrrios  to  be  evideDce. 

d  to  constai>ie  forbidden.  314U.  Justice    to    furnish    copies   of 

•  or  coiisttible  not  to  buy  papers. 

n,  etc.  3150.  Trans^fer  of   action  when  jus- 

y.  lice's  terra  expires,  etc. 

ion  of   preceding  sections  3151.  Id.;  when  justice  is  a  witness. 

fence  to  action.  3152.  Proceedings?  upon  transfer. 

)ocket-book  to  be  kept  by  3153.  Penalty    for   not    paying   over 

ice  ;  entries  tlierein.  money. 

to  docket-book.  3154.  Action  on  judgment  of  justice. 

i  to  be  filed.  31i)5.  Id.;  proof  of  judgment,  etc. 

it  of    nooks   and   papers  3156.  Execution  of  mandate  by  private 

I  town  or  city  clerk.  person. 

cate  in    docket-book   de-  3157.  Constable  to  execute  mandates 

ted,  in  person. 

or  city  clerk  to  demand  3158.  Sheriff  to  act  where  execution 

£s,  etc.,  upon  death,  etc.,  of  mandate  is  resisted. 

Vhere  a  provision  of  this  act,  not  contained  in  this  chapter,  is 
ible  to  proceedini^s   before  a  justice  of  the  peace,  the  applica- 
3t  to  the  qualification,  tliat  it  does  not  include  anything,  which 
to  any  special  provision  of  law,  regulating  the  jurisdiction  or 
justice  of  the  peace,  or  the  proceedings  before  him.     Where  a 
us  made  applicable,  relates  to  the  filing  of  a  paper  in  a  court, 
rk,  the  paper  must,  in  an  action  or  special  proceeding  before  a 
>  peace,  be  filed   with  the  justice,  unless   he  has  a  clerk  ap- 
junt  to  Juw ;  and  where  it  confers  a  povjev  vv^w  ^  q,cm\\.  "^"^  ^ 
^vision,  innkinff  it  af)plicnble  to  proceevWv\^"ft  \.v\Vew  xjav^w  N^^vva. 
be  construed,  na  conferring  a  like  poviev  u\>q\\  NXv'i  S^^'<^sy^> 
he  action  ov  special  proceeding  \a  bvovi^Xit.. 


§  3136.  A  mandule,  ifsued  by  b  justice  of  the  peapF.  maat  be  aigool  l>f 
him,  and  uiny  be  withuut  wiil.     Il  nuii  bo  onlircly  tillud  up.  iit  (lig  liiu 

eilher  ip  the  tlate  thereul  or  iitherwiae ;  exce|il  thiil  there  inii]i  be  ■  bbnt 
ill  a.  Bubpceii])  lor  the  anmo  <>/  any  ur  ull  ol  llio  nitni^Bsea.  A  idiiiiiIkUi 
iaeued  und  delivered  to  an  officer  la  be  executed,  coatrury  to  this  BerlJaa,  a 

g  3136.  A  coastahle  shnll  mil  nak  or  receire  nnv  mnner  nr  other  Talnsble 
Hung  Inim  any  pui'«in,  na  a.  i.viialdt'nitii>D,  ren]ird,  or  indaL-euieni  fur  iimll- 
Ling  or  deluyiug  to  unvsC  u  pei'soii.iir  to  take  hioi  lo  j.iU,  or  to  Hell  proptilT. 
by  virtue  of  iiti  exet-iilloti,  ur  to  expotite  nny  uibiT  duty,  pcrtniinng  to  hi'  I 
o'iBl'b;  01'  any  money  or  vuluuble  thing,  other  ihni)  the  fee»  exptcwlf 
alloned  to  him  by  law,  for  executing  any  duty  pertsmiR))  id  IiIb  ulBi-e. 

g  3137.  A  justice  of  the  peace  nr  L-onslnble  eliutl  not,  diruoiiy  or  iwl^ 
reotly,  buj,  or  be  interested  Id  buiiug,  a  bond,  niite,  or  ntber  ilcniiinij  ut 
Ulnae  of  notion,  for  (he  puvpose  of  bringing  an  iictlun,  or  iDStituiiiig  "  <|*' 
uiiil  proceeding  before  a  juElice,  tociidurl  iliereupuu  ;  nor  ejiull  n  justwi 
or  n  uoiulable,  either  before  or  after  an  uclion  or  a  Bpecial  pioee«dli«  'n 
commenced,  lend  or  advance,  or  agree  to  lend  or  advance,  or  procure  m  \n 
lent  or  udvoDL-ed,  any  money  or  othei'  Viiliiable  thing  to  nny  |ier«iit,  In  oon- 
Bideriitiuii  of,  or  as  a  renard  for,  or  an  ioduuemcnt  to,  the  pUcinj;.  or  lli'- 
iiig  plui«d  ill  ills  hiuds.  u.  debt,  or  other  demand  or  cause  of  acllMl,  tl 
pruHM-'Ution  ur  culleetlou. 

g  3138.  A  jualica  of  the  pence  or  eonstable,  who  violates  a  provlHOS  of 
the  lust  three  seellons,  Is  guilty  uf  »  mladetneanur-,  and  shall  be  punialw' 
aceordiugiy.     A  cunvletbi:  ulso  operules  ■■  n  forfeilure  of  his  nlHce. 

g  3139.  It  is  a  defence  to  an  luition,  brought  before  a  justice  of  tb 
pence,  that  the  demiind,  npon  which  It  la  loanded,  nui,  bou^it  nDil  suMi  W 
received  for  prosecution,  contrary  to  the  foregoing  provi  ions  ol  ihi'  lil*. 
In  an  action  wherein  sudi  a  defence  id  inteiposed,  if  the  plmntlff.>nt 
being  duty  subptBnned  nsawitiiesi',  fniU  to  uiiend,  pursiuiiit  tu  tbefSA- 
pseim ;  or  IT,  npon  rlic  iiial,  or  uplm  his  eSMniiiial.ioii  as  n  tritDeas  hy  TNtM 

uC  ■■!  I r].i-.i:.ii,         ■!  riL-rs   10  HDsreer  any  qnestlon  irertinent  to  aha* • 

vii.i  ii  ■ ■!■  pi-oviaions ;  the  jasilce,  besides  puniabioE  bin, 

in  .1  I I  .liiire  or  roFusxl,  muat  dismiM  his  iKHnplaiM.  fta 

tt:.~uii.i'..'.  I I    I.I    LL'LiijJi,  of  the  plaintiff,  or  an?  other  witiieii.i<  M 

eviiltiK'i,  i::  ,1  s.',:iiiiij.i  piu^ccnUon  against  hiin,  fur  violating  either  of  llwn 

§  3140.  A  justice  of  the  pence  must  keep  a  doeket'biwk,  in  whiubba 

1,  The  title  of  every  action  or  apeciiil  proceeding  conimenceil  Iwforaliini. 

S,  The  time  when  the  summons,  or  the  mandate  for  (he  ooitinieiiMMUt 
of  the  speuial  proceeding,  naa  isaned  ;  wlib  u  staleintiutof  the  natnri  u|ll>l 
mandate,  and  a  memorandum  of  each  oi'der  of  arrest,  warrant  u(  Ulsd^ 
tnent,  or  requisition  to  rcjilevy,  granted  by  him. 

8.  The  time  when  the  parlies  appeared  before  him,  either  witltsiil  pi*' 
CSBS,  or  upon  the  return  of  the  summana,  or  of  llie  mandate  for  tbs  coa- 
iDPticenient  of  the  special  proceeding. 

t.  A  oonch<e  slHteinent  o[  the  substunce  of  each   oral   plesdiag,  ol 
H  raemornndum  oF  the  Hlinc  of  ench  n-nttun  pleading. 
I  0.  fiiich  adjoiirnmeiif,  BUliiv^upim  ■sVvmm  mnilic.ilioii,  »ud  to  "liiiltlmt 
and  placo,  it  was  mude. 
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B.  The  issaing  of  a  vecire ;  stating  upon  whose  application  it  was  issued 
dtbe  time  ami  place  of  the  return  thereof. 

*?.  The  time  when  a  trial  was  had  ;  and,  if  it  wa8  by  a  jury,  the  names  of 
the  persons  returned  »::>  havinir  been  notified  to  attend  as  jurors  ;  stating 
lo  did  Dot  attend  :  who  attended  ;  and  who  were  sworn. 
8.  The  name  of  each  witness  sworn  upon  the  trial ;  stating  at  whose 
|aest  he  was  sworn  ;  each  objection  made  to  the  cuinpetency  of  a  witness  ; 
d  the  decision  thereupon. 

8.  The  verdict  of  the  jury,  and  the  time  of  receiving  it ;  or,  if  the  jury 
lagreed  and  were  discharged,  a  statement  of  that  fact. 

10.  A  concise  statement  of  the  substance  of  each  order,  made    by  him 
the  course  of  the  action  or  special  proceeding. 

11.  The  judgment  or  final  order  ;  and  the  time  of  entering  it. 

12.  The  execution  ;  the  time  of  issuing  it ;  the  kind  of  execution  ;  the 
me  of  the  officer  to  whom  it  was  delivered;  and  each  renewal  with  the 
te  thereof. 

13.  The  return  of  each  execution  ;  the  time  of  the  return ;  and  a  state- 
iai  of  any  money  paid  to  the  justice  thereupon,  and  when  and  by  whom 
was  paid. 

14.  Each  transcript  of  the  judgment,  given  by  him  to  be  filed  in  the 
unty  clerk^s  office,  and  the  time  when  it  waj>  given. 

16.  The  appeal,  if  any  ;  and  the  time  of  service  of  the  notice  of  appeal. 

§  3141.  Each  of  the  entries,  specified  in  the  last  section,  must  be  made 
der  the  title  of  the  action  or  special  pnveeding  to  which  it  relates  ;  and, 
addition  thereto,  the  justice  may  enter  i.i  like  manner  any  other  proceed- 
5,  had  before  him  in  the  action  or  special  proceeding,  which  he  thinks 
oper  to  enter.  A  docket-b<M)k,  kept  by  a  justice,  must  be  kept  open, 
ring  the  hours,  when  a  sheriff's  office  is  required  by  law  to  be  kept  open, 
r  search  and  examination  by  any  person,  upon  his  reasonable  request  and 
a  reasonable  extent. 

§  3142.  A  justice  of  the  peace  must  keep  an  alphabetical  index  to  all 
B  judgments,  entered  by  him  in  his  docket-book  ;  and  he  must  insert 
3rein  the  names  of  all  the  parties  to  each  judgment,  and  the  page  of  the 
ok,  where  the  judgment  is  entered. 

§  3143.  A  justice  of  the  peace  must  carefully  file  and  preserve  each 
Idavit  or  other  paper,  delivered  to  him  to  be  tiled  in  an  action  or  special 
>c  ceding. 

§  3144.  If  a  justice  of  the  peace,  either  before  or  after  the  expiration  of 
;  term  of  office,  removes  from  the  town  or  city  wherein  he  was  elected, 
must  forthwith  deposit,  with  the  clerk  of  that  town  or  city,  his  docket- 
jk,  and  all  other  books  and  papers,  in  his  custody,  relating  to  an  action 
a  special  proceeding,  which  has  been  heard  by  him,  or  commenced  before 
n.  A  justice,  who  is  removed  from  office,  must  make  a  like  deposit, 
;bin  ten  days  after  receiving  notice  of  his  removal,  or  afterwards,  upon 
i  demand  of  the  clerk  of  the  town  or  city.  But  the  omission  of  the  jus- 
i  to  make  the  deposit,  does  not  affect  the  validity  of  any  book  or  paper, 
required  to  be  deposited,  or  of  any  proceeding  to  which  it  relates. 

5  3145.  A  justice  of  the  peace  must  make,  in  each  docket.-ViQ»c*k  d<K^^'%»- 
i  by  him,  as  prescribed  in  the  last  section,  a  cerlX^v^'viVe  vl\\^v;v  \\\*  \\^\A^ 
he'effect  that  each  judgment  or  order,  entered  tUeveXw^^A^^v^N  \Mi\v^\*iX'fev^ 
fflcfe,  aa  therein  tHatcd]  and  that  the  sum,  wpveavm^  V)^  vVie \i^^>^ ^'^  ^^ 
ibereupon,  has  not  been  paid,  to  his  know\edge. 
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j;  3146.  ir  :i  ju*ti»'*»  of  tlip  iM'iioe  dies*,  or  his  office  becomea  otherwia 
\.».  lui.  ilii' liiiMi  or  riiv  rU'ik  iiiiirtt  ili'Miaiul  nntl  receive  all  Ixwks  ind 
p:il..'i'<.  \\\iu\i  lK'l«»n«:r«i  to  ilu'  j«i>tiee  in  his  official  capacity,  from  any  ptf- 
Mill  liixiii^  ili«-iii  ill  his  i»o*sc>>Hn». 

?  3147.  1 1  any  Imok  or  paper,  required  to  be  deposited  with  thetowiflr 
lily  vlrik,  as  ptcMMibiMl  in  ihi?»  title,  is  withheld,  the  like  proceeding*  imj 
lif  h.id,  at  uw  in-iiaiice  i»f  the  town  or  city  clerk,  to  comi>el  the  deposit 
ihipDl,  a<  arc  preMMibctl  by  law,  where  an  officer  ivfuses  or  neglecis  w 
.iil.M-r  a  b<Mik  or  paj>er  in  hid  cuatotly  as  such  officer,  to  iiis  ssuccessor  » 
t»lli«-c. 

?  3148.  An  entry  made,  as  prescribed  by  law,  in  the  docket-book  kept 
!•>  a  jii-iic««  <il"  tlj<*  peace,  ami  deposited  with  the  town  or  eiiy  clerk,  as  pW" 
miIIh-cI  in  this  title,  is  presumptive  evidence  of  the  matters  of  fact  stated 
tiirtcin  ;  but  the  presumption  may  be  repelled  by  proof. 

>s  3149.  A  justice  of  the  peace  must  furnish,  upon  request,  and  pavment 
of  his  fees,  to  any  person  interested  in  a  judgment  or  order  entered  by  liim, 
a  transcript  «»f  the  judgment  or  order,  together  with  a  copy  of  all  iheentrirt 
in  Ills  dofket-JMiok,  relaiini;  to  the  cause  ;  a  copy  of  his  minutes  of  the  evi- 
tleu'e  in  thecau>e,  or  the  substance  of  the  testiniony,  if  he  has  not  t:iken 
miiiiites ;  and  a  copy  of  any  paper  on  tile  in  the  cause;  or  such  portiwi* 
tiuMeof  as  are  r«Mpiired. 

>i  3150.  If  the  term  of  office  of  a  justice  of  the  peace  is  about  to  expire, 
or  lie  is  about  to  remove  from  the  town  or  city,  before  judjrment  if  ri-u* 
dered  m  an  action,  or  a  tinal  order  is  made  in  a  special  proceedinji*  l*uoin? 
bi  f'(ir<'  liim,  in*  must  previously  make  a  written  order,  reciting  the  fact,  and 
diirciing  the  action  or  special  procee«iing  to  l>e  continued  before  uuothef 
justi«i'  of  the  >aine  town  or  city,  named  in  the  order. 

vi  3151.  If,  belore  an  issue  of  fact  is  joined  in  an  action  or  special  pro- 
cccling,  tin*  def<'ihiant,  or,  where  lie  has  not  been  arre&tcti,  his  attorney. 
lire-«'iils  lo  the  justice  sa'.islactory  ])r(»of,  by  allitlavit,  tliat  the  jnstii"e, 
b<|nre  wlioni  tiie  acliou  or  spei'ial  proceed  iig  is  pending,  is  a  material  wH" 
nc>>  I'or  tin?  detciulaiit,  without  whoso  t(Sfimonv  he  cannot  safelv  prix'tvl 
to  trial,  setting  'onh  theiein  the  jiarticular  facts  and  circumstances,  wlr.ni 
lie  expects  to  piov(.'  by  him,  the  justice  must  forihwith  make  a  writU'» 
oilier,  direcfiiig  the  aeti(»n  or  special  proceeding  to  be  continued  belore 
another  juslice  of  th<?  same  town  or  city,  named  in  the  order. 

>;  3152.  \Vh(Me  an  order  ;s  made,  as  prescribed  in  eitiier  of  the  last  t«^'' 
sections,  the  (-(mstabUi  tnust  forlhwiih  take  it,  and  ail  other  papers  in  thi' 
aelion,  with  the  IkkIv  of  the  derendaiit,  if  lie  is  under  arrest,  betorc  the  j'-^- 
lice  named  in  the  order.  Tin*  plaint ift'  or  ])etit inner  must  forthwitli  ji|>|m.'">i" 
before  that  juslice,  who  nm>l  take  cognizance  of  the  action  or  sj)ecial  i'"*- 
ceeding,  and  must  proceed  ihorein  as  if  it  had  been  connnenced  before  lii'"- 
CosL-^,  recovered  in  tin*  action  or  >pecial  proceeding,  include  the  fees  alloW""" 
by  law,  for  services  performetl  by  the  constable  and  the  juj«ti<*e,  belcre  tli*" 
transfer,  together  with  the  fees  allowed  by  law,  for  the  proceedings  l)eM'^ 
the  jns'ice  to  wijom  the  cause  is  translcrred. 

if  3153.  A  justice  of  the  \)eace,  who  neglects  or  refuses,  withiri  a  reas(»H' 
nhlo  (iinv  ut'tvr  demand,  to  pay  svwy  vwowov,  wAVhacvV  X^n  \\\wv  \\\  UU  otlicii'l 
cnimcity   to  the  itovfim   eulillcd  i\\ovcU^\^  ^^vv.Xvs   vA  v\  ^\^\«.vV\\\^;v^^\v^\.'^^^ 

«/i.i//  ho  p.i/i/.sii..d  nOCOrdiC  -.UVimou  «\,^  oV^.^t.v.^  ^^:^  vv  \v.v^^xv^^^^ 

^'id  othce. 
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\  3164.  In  an  action  upun  a  jadgnaent  of  a  justice  of  the  peace,  brought 
the  county  wherein  it  was  rendered,  within  five  years  after  the  rendition 
treof,  against  a  defendant  upon  whom  the  summons  was.  personully 
ved,  no  costs  can  bt>  recovered,  except  wliere  the  justice,  wlio  rendered 
>  judgment,  is  dead,  or  out  of  office,  or  otherwise  incapable  of  acting ;  or 
t  removed  from  the  county;  or  where  one  of  the  parties  has  died;  or 
ere  the  docket  of  the  judgment  has  been  lost  or  destroyed. 

^  3156.  In  an  action  brought  upon  a  judgment  of  a  justice  of  the  peace, 

0  is  dead,  or  out  of  ofBcc,  or  otlierwise  incapable  of  acting;  or  has 
aoved  from  the  county ;  or  cannot  be  found  tlierein ;  the  original  docket- 
)k  of  the  justice  is  presumptive  evidence  of  any  matter  entered  therein, 
prescribed  by  law ;  but  the  presumption  may  be  repelled  by  proof.  If 
!  docket  book  is  lost  or  destroyed,  or  if  it  cannot  be  produced,  after  rea- 
lable  effort  to  obtain  it,  the  like  proof  may  be  given,  respecting  the 
overy  of  the  judgment,  as  upon  any  other  question  of  fact. 

5  3166.  A  justice  of  the  peace,  who  issues  any  mandate,  authorized  by 
5  chapter,  except  a  venire,  may,  at  the  request  of  the  party,  whenever 
deems  it  expedient  so  to  do,  empower,  by  a  written  authority  indorsed 
m  the  mandate,  any  proper  person  of  full  age,  not  a  party  to  the  action, 
serve,  or  otherwise  execute  it.  For  that  purpose,  the  person  so  erapow- 
d  has  all  the  power  and  authority,  and  is  wsubject  to  all  the  obligations 

1  liabilities,  of  a  coYistable ;  and  his  return  is  evidence  in  like  manner  as 
onstablc's.  But  a  person  so  empowered  is  not  entitled  to  any  fee  or 
ard  for  his  services. 

I  3157.  A  con<*table,  to  whom  a  mandate  is  directed  and  delivered  as 
scribed  in  this  chapter,  must  execute  it  in  person,  pursuant  to  the  tenor 
reof.     He  cannot  act  by  deputy  in  such  a  case. 

I  3158.  If  a  constable,  to  whom  a  mandate,  issued  by  a  justice  of  the 
ce,  is  directed  and  delivered,  finds,  or  has  reason  to  apprehend,  that 
istance  will  be  made  to  the  execution  thereof,  he  may  deliver  it  to  the 
riflf  of  the  county,  with  a  written  certificate,  stating  the  facts,  and 
uiriug  the  sheriff  to  execute  it.  Thereupon  the  sheriff  must  execute  the 
udate;  and  he  is  subject  to  all  the  liabilities  attaching  to  a  constable  in 
eating  it.  Sections  one  hundred  and  four,  one  hundred  and  five,  and 
!  hundred  and  six  of  this  act  apply  to  a  mandate  delivered  to  a  sheriff, 
prescribed  in  this  section. 


CHAPTER  XX. 


lOVISIONS  RELATING  TO  CERTAIN  COURTS  IN  CITIES, 
AND  THE  PROCEEDINGS  THEREIN. 

PLE        I. — The  marine  court  of  the  city  op  New  York. 
TLE      II. — The   mayor's  court   op  the  city    op   Hudson,  and    the 
recorders'  courts  op  the  cities  op  Utica  and  Oswego. 
rUE     IH. — The  city  court  of  Yonkers. 
TLE     VI. — The  district   courts   of  the  city    oy  'ii^^^  X «««..,    k^\i 

■    THE   JUSTICES^   COURTS     OF     THE    CITIES    OT      Kli^k^'^     kS."^ 

Troy. 

^         V' — Tbe  MUSICIVAL   COURT    OF   THE   CYTl    0¥   "R.OCBS*«^'KB^ 


g  314fi.  IF  B  juslieo  of  the  punve  dies,  or  his  office  becoineg  otheiwm 
vacuul,  llie  touii  or  oit.v  ulerk  iniiat  deiiiuiiJ  'iiid  mvivc  all  Imoks  nnil 
pRpera,  nliicli  IxfluiigHl  Ln  llie  jiielice  in  hia  olSviiiJ  tiipiiuky,  fi'uin  nUf  pn- 
SDii  hHviug  tliein  in  his  poasessiuu. 

g  3147.  If  a,nj  book  or  puper,  rpquireij  lu  be  deposited  wiih  the  Ian  or 
cky  cleit,  SB  preHcritied  in  ihL"  title,  is  wiiliheld,  tliL-  like  procceiliDgs  imj 
be  hud,  at  tlm  iastimi.-«  of  tbo  wfia  or  ilty  cleil!,  To  i-umpel  the  dcpwii 
Itiereot',  aa  are  pi'egui'ibeil  by  law,  nliere  an  oJSoer  rctiiKs  or  De^eutB  lo 
Jetiver  a  book  or  paper  in  liU  custodj  as  auuh  uBiter,  to  liia  Baixtamr  10 
offlvo. 

t;  314B.  An  entr)'  niiide,  hb  prescribed  b,t  liiv,  in  [lie  docket-hoek  kt?> 
by  a  judlice  af  the  peaue,  and  depoBiteil  n-iih  tbe  town  or  cily  i;Iei  k,  w  [>rv- 
Buiibc]  in  iliJB  titkf,  'm  praBumptiTe  evidwus  of  tbe  iiiaitera  of  fact  uliUil 
tboreiu  ;  but  llie  preduiliptiou  ouj  \>e  cepeileii  l>;  prouf. 

g  3149.  A  justice  of  the  peiicit  laust  fiiniiEili,  upon  r<!qiieti[,  and  injRMat 
of  hU  fees,  to  an;  person  hilcrosUd  In  a  juil^cul  ui'  order  entiTed  1^  hin, 
a  imtiaoripl  ul'  ihc  indgment  w  order,  io[,'etlicr  niili  n  copy  of  all  iliroiilT*rt 
in  his  dnuket-bouk,  i-clatiLi;'  lo  tlie  eiinsi.' ;  a  copy  of  liis  minutef  of  the  •>>' 
detice  in  the  uau^^e,  or  the  xubitniicu  of  the  l«Htiii>0Ly,  If  he  has  not  ukM 
miimles;  mid  a  copy  of  nuy  [liiper  on  file  in  tbe  cauee;  or  each  panim* 
tbeceof  lis  lire  required. 

S  31B0.  If  tlie  term  of  office  of  a  Justice  ol  the  peace  in  abont  lu  arite, 
or  he  lit  about  to  mmove  from  the  towu  or  city,  before  judRuieni  i^  re«> 
dered  in  an  action,  or  u  tinnl  order  ia  mitde  in  a  spauiul  ptm-eedia^,  peDdi^K 
before  liini,  lie  must  proviuoBly  make  a  written  order,  recitiii;^  the  fuel,  iiod 
directing  llie  action  or  epecist  proweillng  to  be  L-ominunl  before  euoilicr 
jualL-e  of  llie  iiHnie  Iowa  ur  city,  nuoed  in  tbo  order. 

%  3151.  If,  before  an  issue  nf  fncl  Is  joined  in  an  action  or  special  JK' 
ceedin);,  tbo  defendant,  or,  nheiv  he  baa  not  Ijeen  arrealed.  bis  ■((dtHF'  i 
pi'esenia  lo  the  jaslice  Butisl'ai'tory  proof,  by  ulfidai'lt,  ibot  tlie  jafliM. 
befutu  nlio^n  the  netioti  or  spcriiil  prui^eediti;  is  |i(.iiiliiig.  ix  a  inatvrial  fttl-  , 
ntas  for  the  defeiidiini,  wiihont  whose  ti  sihnony  he  raonut  aalely  prwtH 
%o  trial,  tietting  forth  Ihereic  the  pnrtii-ulnr  faclit  and  cil'ciuni^biiice»,  vkir** 
he  eipBCta  lo  prove  by  bim,  tlie  juntiue  muM  furihwllli  niiike  a  wiilli" 
order,  directing  [lis  aatiou  or  upecial  proceeding  lo  l>e  eniitiiiued  IhIoO 
another  justiee  of  the  aniae  town  or  uity,  uamed  in  ibe  order. 

g  31S2.  Where  mi  order  ia  made,  ns  premaibed  in  «tber  of  the  l*at  >*° 
sectioiia,  tlie  constable  niusl  rorihwilh  Mke  il,  and  nil  other  papen  bi  tb*  | 
action,  with  the  body  of  the  defendiint,  if  he  in  nnder  arreal,  betoru  llie  r""  i 
lice  iinmeil  in  the  onler.  The  plnintiff  or  pelltiuner  mnsc  (orllioitlt  ip^Mf 
before  that  juElive,  who  must  take  co'niitniicc  of  llie  action  ur  iipn'iil  pai- 
eeeding,  and  iiiual  proceed  therein  ua  if  it  Imdlmn  ouiiiineiiMil  bp(orelilK 
CJosta.  recorei>ed  in  the  aetiim  or  special  pnnccdilig,  iliclud*  the  feea  ■llo'rf 
by  law,  for  senicea  perfurmeii  by  ibc  iviisttilile  and  the  jnctlce,  liefonlk* 
treBsfer.  IDgether  will)  tbo  fees  albwed  by  law,  for  the  proeevdinKB  btt"* 
the  justive  to  whom  the  ciiuBe  is  tmiiaferred. 

g  3IS3.  A  justice  uf  the  peace,  wbo  negleeta  or  refuses,  within  n  ngHB- 
able  time  ufler  demand,  to  pay  any  luotiey,  collected  by  him  in  his  iiB'lil 
capacity,  lo  the  person  eiilitlcd  thereto,  is  guilty  of  a  loiBdemeBnor.  ■«! 
ehull  lie  punished  i\ccord\iig,\j.    \  cunVmimn  also  operate*  as  ii  [niU'iiuri  'it 
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no  appeal,  or  of  any  other  hearing,  the  time  for  serving  which  is 
}ly  prescribed  in  either  of  the  f(>rep;oiug  subdivisions  of  this  sec- 
ewhere  in  this  title ;  not  less  than  five  days, 
e  of  taxation  of  costs,  not  less  than  two  days  ;  except  where  all 
ys,  serving  and  served  with  the  notice,  reside  or  hnve  their  olhces 
of  New  York,  in  which  case,  one  days'  notice  is  sufficient. 

Notice  of  trial  of  an  issue  triable  nt  a  term  of  the  court,  or  of 
I  of  an  appeal  to  the  general  term  of  the  court,  may  be  given  for 

tlie  terra.     A  note  ol  issue  must  be  filed  at  least  two  days  before 

the  commencement  of  the  term,  for  which  the  notice  of  trial  or 
given  :  and,  if  it  relates  to  the  trial  of  an  issue  of  fact,  or  of  law, 

addition  to  the  matters  specified  in  section  nine  hundred  and 
en  of  this  act,  state  the  day  or  the  term,  for  which  the  notice  has 
But  this  and  the  last  section  do  not  apply  to  a  case  where 
vision  is  otherwise  made  in  article  third  of  this  title. 

Where  it  satisfactorily  appears  that  a  party,  who  is  actually 

jail,  by  virtue  of  an  order  of  arrest,  or  an  execution  against  the 

ued  in  an  action  brought  in  the  court,  is  physically  unable  to 

confinement,  and  that  he  cannot  procure  bail,  or  the  necessary 

a  bond  for  the  jail  liberties,  as  the  case  requires,  the  court,  or  a 

reof,  may,  in  its  or  his  discretion,  by  order,  direct  the  sheriff  to 

n  from  custody.     The  sheriff  must  obey  such   an  order.     After 

ease   from  an  execution  against  the  person,  another  execution, 

3  person  of  the  judgment  debtor,  cannot  be  issued   upon   the 

but  the  judgment   creditor  may  enforce  the  judgment  against 

s  if  the  execution,  from  which  the  judgment  debtor  was  released, 

sturned  without  his  being  taken. 

Money  paid  into  the  court,  pursuant  to  any  provision  of  this  act, 
?s  the  court  otherwise  directs,  be  paid  directly  to  the  chamberlaip 
of  New  York,  to  the  credit  of  the  cause  in  which  it  is  paid. 

ARTICLE  SECOND. 

i   exclusively   applicable   to  the  proceedings,   other  thak 
Appeals,  in  an  ordinary  Action. 

mens.  $  3171.  Commission  to  take  testimony. 

B  of  service   of   pleadings,  3172.  Court   may  refer  question  aris- 

c.  ing  upon  a  motion, 

^rcement  of  certain   jndg-  3173.  Time  for  filing  decision  upon  a 

Hnts   iu   favor  of    working  trial  by  the  court.    Id.;  when 

Dmen.  sufficient. 

e   for  non. acceptance    and  3174.  Counterclaims. 

iftification  of  bail,  <*rc.  8175.  Perishable     property    may-   be 

jf  necessary  to  obtain  war-  sold. 

nt  of  attachment.  3176.  Portion  of  verdict,  etc.,  may  be 

ice  of  siminions  without  the  remitted. 

ty,  or  by  publication. 

The  summons,  in  an  action  brought  in  the  court,  must  state  that 
'ithin  which  the  defendant  must  serve  a  copy  of  his  answer,  is 
ter  the  service  thereof,  exclusive  of  the  day  of  service  ;  except 
he  following  cases : 

tice  of  the  court  may,  upon  satisfactory  proof,  by  affidavit,  that 
plaintiff  or  the  defendant  .»'esides  witbout  iVve  cXx.'S  o\  'Se^  XwV\ 
here  are  two  or  more  plaintiffs,  or  tviro  or  moTft  ^e\wv^^w\*,, ^^\. 
tiffs  or  all  the  defendantH  reside  wUhout  iVvivX.  c\Vn,  ^\^«v^^l ;»; 
w  defendant  be  summoned   to  answer  V\OaASi  «^  ^voxVsc  W\ 


H  ARTICLE  FIBST. 

ip  FROnsIONg    aSHBRALLY    IFri-ICABLK   TO    PRIH^EBDISnS    IN    THE    ConKT 

1  SlSe.  FrovtrioTi)',    applytae   gsDeiallr       1  3103.  Servicaof  notice  of  iriiU  ;  t 

cerLHiniiHallBcuiioni<.  8103.  Vhm   cunrt  ai»j  rdie'e  t 

SIBO.  Curtain  xcclloiiij  iua|>|i  lieu  bin  to  iiiiprisonnwi,!. 

ibc  court,  31U.  Mouuy:  haw  paiti  liilo  tlw  cmrl 

SlBl.  Timt  for  •ervlceof  nolieee. 

§  3169.  Eiich  of  the  fore^ng  proTiaions  or  tliis  at't,  wbl 
clinpur  twenty-HeouDil  of  tills  act,  appliuable  to  tbe  marine  i 
of  New  York,  or  genemlly  lo  uourw  of  reooiil,  Is  suhjeci  to  [he  qutliUn- 
tiona  and  exceptions  expieaseil  ur  plninlj  implied  io  Ibia  title. 

§3160.  Sections  Eoar  hiintlred  nbd   thirty-ei[;lit  siii]   g\i  bnndreil  ■m' 
three,  seutiuns  six  huudi'eil  unil  elcren  Co  fix  hundred  nnd  niiietcen,  both 
iiicliiaiva,  nnd  seutlniis  six  hnndred  nnd  ililrty-slx,  eiglic  Imndred  nnd  iwrtii;- 
seven,  one  thousand  and  rhirtcen,  aiii!  one  thouannd  and  ft[l«eu  of  tlil>*rt 
do  nut  nppl.V  to.nn  buIioo  or  ii  spetial  4)rocceding   brouglit   in  the  niriM 
TOBi"t  of  the  city  of  Kew  York,  or  before  a  jualke  thereof,  or  to  snj  p""- 
oeedins  tlienim.    Sections  three  thouannd  two  hundred  and  siily-ei)tllt  ud 
thi'ee  liiouennd  two  hntidred  und  sixiy-iiine  of  this  uvt  do  not  npply  U  " 
Hutlon  111  the  uourt,  prusei'iitei)  us  prescribed  In  urtklo  ihird  nf  tlus  U 
or  where  an  andertnking  bus  been  jtiven  fls  prescribed  in  section  tbrw  ih 
Blind  one  handrrd  and   slxty-tive  of  this  nL't.     A   plaintiff,  in  an  mil 
bitiught  in  the  court,  who  has  an  oSlce  for  llio  n^gutnr  imnsacliou  of  bu 
□ess  in  person,  wiihin  the  ctty  of  New  York,  is  deemed  u  renldenl  iif  iW 
city,  within  the  meaning  of  sections  three  tllonsnnd   two  hundred  snd  liXF' 
oij-ht  and  three  thousand  tno  hundred  and  six^-nine  of  Ibis  act. 

{S  3161.  Tbe  lime  for  pevsunal  service  of  ccrti.iii  nuiicea,  in  tn  nlim 
brought  in  the  iwirt,  is  as  fol'ows  r 

1,  .N'olice  of  jnatiKcatlon  uf  the  sureties,  in  nn  undertnkiiiggiFen  lijl  lln 
pbhiliff,  nd  sD'uriiy  Tor  the  delendimt's  costs,  not  more  Uinn  twodajt. 

2.  N'oiicu  ii(  Jill  ii|>plk':i(ioii  Im  judgment  la  » I'ase  spci'ilied  la  mNim 

pleiiding,  in  a  ease  speiilied  in  pci^tioii  five  hnndred  and  thIrEy-tighC  »t  A 
net  ;  nociee  of  an  application  for  judgment  upon  Ebe  defendant'^  iofmi^ 
or  of  the  execution  of  a  I'ererence,  or  writ  of  inipiiry,  or  of  an  nrteuntnl 
thereupon,  as  prcseribcd  In  eeetion  one  thousand  two  hundred  uud  nl 
of  this  act ;  not  leaa  Ihati  two  Jjijs, 

S.  Notice  of  the  jiistl Illation  of  bail,  not  lees  than  two,  nor  mot 
ten  davx. 

4.  Notice  of  a  motion,  other  (ban  n  motion  spsciSed  in  aabdlTixioD  ... 

of  this  »eelion,  nut  le^s  tlian  four  days  ;  but  the  court  or  ■  jiifdce  OtuV^ 

may,  upon  an  affidncit  shuwiug  grounds  thercfur,  pKhicribe  a    '    ~  ~  *' — 

D]'  an  order  to  show  cause. 

5,  Wotice  of  trial  ol  au  issue  a\  iacv,  m  ul  an  tf.4ie  of  law  ;  nolic«  of  iW 
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bearing  of  an  appeal,  or  of  any  other  hearing,  the  tinae  for  serving  which  is 
not  expressly  prescribed  in  either  of  the  foregoing  8ul)di visions  of  this  sec- 
tion, or  elscwliere  in  this  title ;  not  less  than  five  days. 

8.  Notice  of  taxation  of  costs,  not  less  than  two  days  ;  except  where  all 
the  attorneys,  serving  and  served  with  the  noMce,  reside  or  h.ive  their  ofljccs 
ID  the  city  of  New  York,  in  which  case,  one  days'  notice  is  sufficient. 

§  3162.  Notice  of  trial  of  an  issue  triable  at  a  term  of  the  court,  or  of 
the  hearing  of  an  appeal  to  the  general  term  of  the  court,  may  be  given  for 
smy  day  of  the  term.  A  note  oi  issue  must  be  filed  at  least  two  days  before 
the  day,  or  the  commencement  of  the  term,  for  which  the  notice  of  trial  or 
hearing  is  given  ;  and,  if  it  relates  to  the  trial  of  an  issue  of  fact,  or  of  law, 
it  must,  in  addition  to  the  matters  specified  in  section  nine  hundred  and 
seventy-seven  of  this  act,  state  the  day  or  the  term,  for  which  the  notice  has 
been  given.  But  this  and  the  last  section  do  not  apply  to  a  case  where 
special  provision  is  otherwise  made  in  article  third  of  this  title. 

§  3163.  Where  it  satisfactorily  appears  that  a  party,  who  is  actually 
confined  in  jail,  by  virtue  of  an  order  of  arrest,  or  an  execution  against  the 
person,  issued  in  an  action  brought  in  the  court,  is  physically  unable  to 
endure  the  confinement,  and  that  he  cannot  procure  bail,  or  the  necessary 
sureties  in  a  bond  for  the  jail  liberties,  as  the  case  requires,  the  court,  or  a 
justice  thereof,  may,  in  its  or  his  discretion,  by  order,  direct  the  sheriff  to 
release  him  from  custody.  The  sheriff  must  obey  such  an  order.  After 
sach  a  release  from  an  execution  against  the  person,  another  execution, 
against  the  person  of  the  judgment  debtor,  cannot  be  issued  upon  the 
judgment;  but  the  judgment  creditor  may  enforce  the  judgment  against 
property,  as  if  the  execution,  from  which  the  judgment  debtor  was  released, 
bad  been  returned  without  his  being  taken. 

§  3164.  Money  paid  into  the  court,  pursuant  to  any  provision  of  this  act, 
must,  unless  the  court  otherwise  directs,  be  paid  directly  to  the  chamberlain 
of  the  city  of  New  York,  to  the  credit  of  the  cause  in  which  it  is  paid. 

ARTICLE  SECOND. 

Proyisions   exclusively   applicable   to  the  Proceedings,    other   than 

Appeals,  in  an  ordinary  Action. 

I  8165.  Summons.  %  3171.  Commission  to  take  testimony. 

3166.  Time  of  service   of   pleadings,  3172,  Court   may  refer  question  aris- 

etc.  ing  upon  a  motion. 

8167.  Enforcement  of  certain   jndg-  8173.  Time  for  filing  decision  upon  a 

meiits   iu   favor  of   working  trial  hy  the  court.    Id.;  when 

women.  sufficient. 

8108.  Time   for  non. acceptance    and  3171.  Counterclaims. 

justification  of  bail,  etc.  3175.  Perishable     property    raay^   be 

8169.  Proof  necessary  to  obtain  war-  sold. 

rant  of  aiuichment.  3176.  Portion  of  verdict,  etc.,  may  be 

8170.  Service  of  summons  without  the  remitted. 

city,  or  by  publication. 

§  3166.  The  summons,  in  an  action  brought  in  the  court,  must  state  that 
the  time,  within  which  the  defendant  must  serve  a  copy  of  his  answer,  is 
six  days  after  the  service  thereof,  exclusive  of  the  day  of  service  ;  except 
in  one  of  the  following  cases  : 

1.  A  justice  of  the  court  may,  upon  satisfactory  proof,  by  affidavit,  that 
either  the  plaintiff  or  the  defendant  resides  without  the  city  of  New  York; 
or,  where  there  are  two  or  more  plaintiffs,  or  two  or  more  defendants,  that 
all  the  plaintiffs  or  all  the  defendants  reside  without  that  city.t  di^^^ctM,  bt^  '«(» 
order,  Uiat  the  defendant  be  summoned  to  answex  VxOoAXk  ^  tAMaR^l»  te 


specified  tlierein,  cot  lesB  llinn  inn  dsys  nflei-  llie  servii-e  of  Iht!  Eiimmmn, 
cxi-'lusiTB  nf  Ihe  dny  of  servli:«  ;  tvliereapiiii  Ilie  BUliiinnns  niliel  I'orrespmiil 
Ui  the  order.  Tlie  urder  miint  be  iiiduiiiijd  upon  or  Hiiiiexed  to  the  nul' 
mcniB;  nud  h  copy  therefif  must  be  dalifered  with  aeop;?  of  the' ^ninrtiOiik 
The  josCk-H  may,  in  liis  difti^itttlori,  ns  a  cotiditiun  of  gniitrng  the  nnkr, 
require  the  pUiiaiff  lo  give  hd  undertukinii;,  nith  one  ui'  more  sureti(»t  V> 
the  etfeot  thnc  tlie  plniniiif  will  pay  any  judgnoDt  whioh  mny  be  ivodcnd 
a^inst  hint  in  the  scllou,  not  exetieuing  a  slim  Hpeoilied  in  the  undsruUogi 
which  muflt  bn  nt  least  two  hnndrefl  doIlarB. 

2.  Wiiere  au  ovder,  direotiug  xervioe  of  t)ie  HDmiuons  without  the  vjlrof 
New  York,  or  liy  publication,  is  ^iiinti'd,  tlie  siimmuriB  must  atitle  ihM  ibi 
lime,  witliiii  ifliiuh  tbe  delendunt  mine  serve  a  copy  of  his  answer.  i>  ua 
diiiA  nfier  riervice  thereof,  exclimire  of  the  day  of  servioc.  It  a  summooB, 
refiMiricK  thp  dpfendiint  to  answer  whhid  a  shorter  time,  )ins  b«en  twued. 
na  piesi'riljeil  in  this  sBCtion,  before  an  order  apeialied  in  tlua  gqhdiviHun  h 
gi'uiitcd,  tlie  jusliut  grunting  euch  ua  ordur  may  direct  that  tlie  suiniDWutx 
amended  nccordingly;  and  Ihei'eupon  tli^  suminouu  publisbaJ.  or  eerred 
without  that  eity,  piii«tiant  lo  the  order,  must  currevdy  stale  the  llmE. 

g  3166.  The  time,  within  wiiidi  ■  defendant  In  n  uiae  Bpeiilied  in  t» 
tiuu  four  hundred  xnd  Berentj-nine  of  this  net  must  demHnd  &  copy  nt  tlie 
complaint,  and  the  time  wilhiu  whiuh  the  piunlitT  must  serre  the  Mia^ 
after  iidcmiiiid  thereof,  as  preraiibed  in  that  see^uu,  and  the  ttne,  'illill 
whieh  a  t-opy  of  a  pleading,  snbsequeDt  lo  the  eomplaiiit,  mual  be  ^a'l^^ 
after  Ihe  aerrice  of  a  copy  ol  the  preceding  pleading,  is  the  eamc  BUWlW 
of  d'lye,  as  stuled  in  the  suuimunB,  within  wtiiub  the  defendant  id  rMjoint 
to  ftrve  a  cop;  of  Iijh  nuBvrer,  after  serriue  of  tlie  tHimmotia.  But,  nVt* 
as  otheririse  prescribed  in  seotion  three  ihouaand  one  liandred  and  aigkV 
ilve  of  this  act,  a  detendnnt,  arrestud  before  aiiiiwer,  hns  ten  days  afMT  M 
grresl,  within  which  Ea  demand  a  Uopy  ot  the  nonipliiint  up  to  *er»e  a  mfl 
of  liiu  answer,  as  the  case  teqnii'ee  :  uiid  jndj^eut  must  be  eUij'inl  auoHd- 
ing'r-  , 

§  3167.  Suction  three  thonaanrt  two  hundred  nnd  twenty-one  of  Ihii  •» 
applies  In  an  action  brought  in  the  eonrt  aaJ  to  the  jiidipnenl  nnd  etwallM 
agninst  llie  person  and  properly  of  the  judgment  debtor. 

%  3168.  The  lime  for  taking  certain  proceed! nss,  iu  an  nctiou  bniugW 
iu  the  conn,  ia  ax  follows  : 

1_  Senice  of  notii.'C  of  noti-nL'i>eptHQCe  of  bail,  witiiin  five  dan  afln  ill* 
delivery,  to  the  plaintiff's  attorney,  of  eertitied  fopies  of  tbe  niJir  of 
arreKt,  ivtum,  and  undei'taking,  hs  pieecribed  ni  set'lion  five  bniidratl  ■ui' 
Buventv-Bcven  of  this  act. 

2.  Serriue  of  notice  of  jastifiaition  of  the  bail,  wiihin  five  dnys  afle* 
Berrice  of  the  notice  specified  in  Bubdiviaion  tint  of  this  Motion. 

8.  Service  of  notice  of  exception  to  Ihe  enreties,  in  an  undartHking  g<n* 
by  the  plaintiff,  as  eecurify  fur  the  delendnnt'a  ooftn,  within  two  d«\»  •'f 
■errice,  upon  the  derendaiit'.q  attorney,  of  ■  wrilleu  notice  <it  Ihe  Blin? 
thereof ;  and  service  of  noiiee  of  the  justification  of  the  mme.  or  no"  Mt* 
tiel,  within  two  days  Hft«n-  ceivice  of  Ihe  DMwe  of  exeepuoo. 

g  3169.  In  order  to  entitle  the  pliiiutitF  to  a  wamuit  of  allachiMil 
aguinst  property,  lie  must  sbow  by  affldiivit,  to  the  Ratisfaclioa  of  Ihejw- 
lice  granting  )t,  thni  a  snfflc.ient  enu-ie  uf  aetlon  exists  against  the  iKhi'^ 
ant,  to  recover  damaj^ea  fur  one  or  more  oiiaes  •petified  in  seetioD  ^» 
fiundred  nnd  tJlirty-fivQ  ol  Ww  fli:\,\u  nn  noiount  etnted  in  tlie  aHiU'*; 
wiiitti,  if  the  ttctlon  ia  W)  teeovev  iwo^SP*  ^"^  '"'*"*■  "^  »  miitrari,  m* 
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ication  is  made,  may,  ia  liis  discretiou,  rH<|uire  or  disponse  with  an 
nrtaking  thereupon. 

3178.  The  order  of  arrest,  granted  m  prescriSeil  in  tlie  lu8t  sei-tion, 
I  require  the  sheriff  toanvst  the  defendant,  and  to  bring  bim  fortliwith 
re  the  court,  at  the  fhamF)ers  thert'of ;  or  if,  when  lie  ia  arrested,  tiie 
t,  is  not  in  session  at  chambers,  to  hold  hiiu  to  bail,  in  a  sum  fipccified 
16  order,  for  his  personal  attendance  at  the  opening  of  the  court,  on 
next  day  thereafter,  when  it  is  in  session  at  the  chambers  thereof.  The 
r  most  also  direct  that  the  defendant  be  Bunimoned  to  answer  tlio  coni- 
it  in  the  action  forthwith.  Thereupon  tlie  summons  must  conform  to 
»rder. 

3179.  Tlie  sheriff,  upon  arresting  the  defendant,  by  virtue  of  such  an 
r,  must,  at  the  same  time,  serve  upon  him  tlie  summons,  and  al^o  a 
'  of  the  order  of  arrest,  and  of  the  papers  upon  which  it  was  granted, 
nust  forthwith  bring  the  defendant  before  the  court,  at  the  chaniixMS 
eof,  if  the  court  is  then  in  session  at  chambers  ;  otherwise,  unless  )>ail 
ven,  as  presci-ibed  in  the  next  section,  he  must  take  the  (lelendant  to 
jail  of  the  city  and  county  of  New  York,  for  the  eontinoiiient  of 
>Der8  in  civil  causes.  The  keeper  thereof  must  confine  the  defendant 
em.  On  the  next  day  thereafter,  when  the  court  is  in  session  at  cham- 
,  the  sheriff  must  take  the  defendant  from  tlie  jail,  and  bring  him  l>ctore 
court.  ^ 

3180.  The  defendant  may  giw  bail,  by  deh'vering  to  the  sheriff  a 
ten  undertakin'^  to  the  plaintiff,  in  the  sum  specihed  in  the  order  of 
3t,  executed  bv  one  or  more  sureties,  to  the  effeet  that  the  (h-fendaiit 
attend  in  person  at  the  opening  of  the  court,  at  the  chnmbera  thereof, 
he  next  day  thereafter  when  it  is  there  in  session ;  or  ho  may  deposit 
I  the  sheriff  the  pum  specified  in  the  order  of  arrest.  In  cither  case,  the 
•iff  must  forthwith  release  him  from  custody. 

3181.  Where  bail  is  given,  as  prescribed  in  the  last  section,  the  officer 
ing  the  acknowledgment  of  the  undertaking,  must,  if  the  sheriff  so 
lires,  examine  under  oath,  to  a  reasonable  extent,  the  persons  offering 
i)ei'ome  bail,  concerning  their  property  and  their  circunistauces.  The 
mdant  may  give  bail,  or  make  the  deposit,  immediately  upon  his  arrest, 
.ny  hour  of  the  day  or  night ;  and  he  must  have  reasonable  opportunity 
eek  for  and  to  procure  bail,  before  being  committed  to  j.ul.  Wherr  a 
osit  is  made,  the  money  deposited  must,  before  the  expiration  of  the 
t  day  thereafter,  not  being  Sunday  or  a  public  holiday,  be  paid  by  the 
"iff,  into  court,  to  the  credit  of  the  action,  as  prescribed  in  section  three 
isand  one  hundred  and  sixty-four  of  this  act. 

3182.  At  any  time  after  the  return  of  the  sheriff,  and  before  final 
;nient,  a  justice  of  the  court  may  admit  a  defendant  in  custody  to  bail, 
How  him  to  make  a  deposit;  and  may  direct  his  release,  upcm  his  giving 

or  making  the  deposit  accordingly.     The  sum  to  Ije  deposited,  or  t)io 
specified  in  the  undertaking  of  the  bail,  must  bo  fixed,  lyid  the  sureties 
le  undertaking  must  be  approved,  by  the  justice  ;  who  must  be  satis- 
by  their  examination,  or  by  other  proof,  respecting  their  sufficiency. 
midertaking  must  be  to  the  effect  that  the  defendant  will,  a    all  times^ 
ler  himse}f  umennbJo  to  any  ;n;indate  which  may  be  'vs^mc^,  \.c»  <i\\\wvjvi  i^. 
jadgment  against  him  in   the  action.     Article   lounXv  ol  \!\\\<i  ^\>^VvA 
eraeventb  of  this  act,  applies,  where  bail  is  gvvcu  «i"A  \»Ye*tT\yi*i^*vcv'vi^^ 
iMSt  section. 


«04  iMMR  nrnttorveuiiB.      «« 

• 

§818S.  Unlen  Ml  it  gHm,  or  a  iipotil  it  vmOfb^m^^uMd 
la*t  iliree  aectioiia,  the  defendant  miwt  reosalii  in  the  )«fl  bj  virtw  w 
order  of  arrest,  untiL  final  Judgment  in  tbo  action ;  and,  if  tlia  '  * 
against  tlie  defendant,  until  tlie  ratam  of  an  ezeontion  agunst 
iasoed  thereupon.  But  the  court  mutt  dhect  him  to  lie  Imnght  fitto< 
at  the  time  of  the  trial ;  and  it  maj,  in  its  discretion,  direct  Um 
brought  into  court  at  any  otlier  time.    In  either  oase^  lie  mast  be 
from  the  Jidl,  and  brought  into  court  aouordinglj. 

%  3184.  The  aberlll,  after  senring  the  snmmont  and  eieeadiigtiiei 
of  Hrrext,  must  make  a  fall  ratnm  of  his  proceedings  tberei90B,t»i 
court  at  chambers.  The  return  must  be  made  forthwith,  udIms  tin 
is  not  then  in  session  at  chambers;  in  which  case  it  must  be  msde  i 
diately  after  the  opening  of  the  court,  on  the  first  day  thereafter,  vhASJ 
there'  in  session.  If  the  defendant  has  given  bail,  the  uodertskinK  ^  ^ 
bail  must  lie  returned,  to  be  delivered  to  the  plaintiff  wlien  toe  irt 
so  directs. 

%  3186.  Unless  both  pafties  toooer  appeai;  tlie  eonrt  mqirt  wiit « 
hour  after  tlie  return ;  or,  if  the  defendant  has  given  bail,  one  hoar  aft 
the  opening  of  the  court.  Am  soon  after  the  putiea  appear,  or  sflv  V 
expiration  of  the  hour,  as  the  business  upon  which  the  court  is  thescsiPl 
will  permit,  the  court  must  take  up  the  caose.  If  the  plaintiff  does  iM*lfi> 
nppear,  n  judgment  dismissing  iho  comlalnt,  with  costs,  must  be  KMkn 
If  the  defendant  does  not  then  attoafl^^  person,  the  plaintiff  sMit  th 
make  his  complaint,  and  the  defendanvs  default  must  be  entered.  U  i 
plaintiff  appears  and  the  defendant  attends  in  person,  the  pleadings  « 
then  be  made,  and  issue  must  bo  joined.  The  pleadings  may  be  oral 
writien ;  if  they  are  oral,  the  clerk  must  enter  the  substance  (hereof  in  t 
minutes.  If  cither  party  desires  a  trial  by  a  jury,  he  must  demand i 
same,  at  the  time  of  the  joinder  of  issue;  otherwise  the  issue  must  be tr 
by  the  court,  without  a  jury. 

§  3186.  Where  a  trial  by  jury  is  duly  demanded,  the  court  at  cht<nl> 
must  direct  the  issue  to  be  tried,  at  a  trial  term,  upon  sucli  notice  as 
deems  proper,  or  without  notice ;  it  may  also  direct  that  the  action  hav 
preference  upon  the  day  calendar,  either  generally  or  for  a  particular  d 
and  it  may  give  such  direction  as  it  deems  proper,  with  respect  to  filini 
note  of  issue.  Where  a  trial  by  jury  is  not  duly  demanded,-  or  where 
defendant  is  in  default,  the  evidence  must  then,  or  at  such  subsequent  ti 
either  at  chambers  or  at  a  trial  term  or  special  term,  as  the  court  at  cb 
f)ers  appoints,  be  given ;  and  thereupon  final  judgment  must  be  rendei 
But  the  issue  must  be  ap])ointed  to  be  tried,  within  six  days  after 
joinder  thereof,  unless  both  parties  assent  to  a  longer  time;  or  a  trial 
jury  is  demanded,  and  there  is  no  term  of  the  court,  at  which  it  can  bo  I 
within  that  time.  The  trial  cannot  be  adjourned,  without  the  consent 
both  parties,  beyond  three  calendar  months  from  the  joinder  of  issue. 

§  3187.  This  article  does  not  prevent  the  plaintiff  from  commencing, 
conducting  in  the  ordinary  manner,  an  action,  for  a  cause  specified  in  > 
division  second  of  section  three  hundred  and  seventeen  of  this  act. 

ARTICLE  FOURTH. 
Appeals  to  and  fro^  th^  G^svti^ja.  '^tom.  at  twa;  ^T^ct. 

i  8188.  Appeal  to  general  term,  ttom  *      %  a^*.  "^^^^^g^i,^ 

judgment.  ofV^^,  Ki>\«e\  *«'**•  vw«^ 

3160,  Idl;  ifom  an  order.  '*"**^-     ^"^  ^'^ 
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common  plena;  in  what  casM.  how  enforced.  Id.;  where 
1^  Id.;  procccaingB  regnliiicd.  new  triul  was  properly  grant- 
IB.  Id.;  within  what  time  ;  where  cd. 

heard.  |  8105.  Id.;  appeal  therefrom  to  court 

!M^  Id.;  determination  upon  appeal,  of  ap;H^ld. 

3188.  An  appeal,  to  the  general  term  of  the  court,  may  be  taken  from 
Dal  judgment  rendered  therein,  in  a  caso  where  an  appeal  may  be  taken 
h%  general  term  of  the  supreme  court,  from  a  final  judgment  rendered 
rein,  as  prescribed  in  section  one  thousand  three  hundred  and  forty- six 
Jiisact. 

1 3189.  An  appeal,  to  t!ie  general  term  of  the  court,  mnv  also  be  taken 
n  an  interlocutory  judgment  rendered,  or  an  order  made,  at  a  special 
Q  or  a  trial  term  thereof,  or  an  order  made  by  a  Justice  therof,  out  of 
Pt,  in  a  case,  where  an  appeal  may  be  taken  to  the  general  term  of  the 
reme  court,  from  an  intei  locutory  judgment  rendered,  or  an  order  made, 
ike  manner,  as  prescril>ed  in  sections  one  thousand  three  hundred  and 
y-seven,  one  thousand  three  hundred  and  forty-eight,  and  one  thousand 
«  hundred  and  forty-nine  of  this  act. 

3190.  An  appeal,  authorized  by  the  laf^t  section,  must  be  taken  within 

days  after  service  of  a  copy  of  the  judgment  or  order  appealed  from, 

a  wri^en  notice  of  the  entry  thereof.     In  every  other  respect,  titles 

and  fourth  of  chapter  twelfth  of  this  act,  apply  to  and  govern  an 

ml,  taken  as  prescribed  in  either  of  the  last  two  sections. 

3191.  An  api)eal  may  be  taken  by  the  court  of  common  pleas  for  the 
and  county  of  New  York,  from  an  actual  determination,  made  by  the 
Ine  court  of  the  city  of  New  York,  at  a  general  term  thereof,  in  either 
ie  following  cases : 

Where  a  final  judgment  has  been  rendered,  upon  an  appeal  taken  to 
general  term. 

Where  an  order  has  been  made,  granting  a  new  trial.  But  an  appeal 
LOt  be  taken,  from  an  order  granting  a  new  trial,  upon  a  case  or  excep- 
4,  unless  the  notice  of  appeal  contains  an  assent,  on  the  part  of  the 
^llant,  that  if  the  order  is  affirmed,  judgment  absolute  may  be  rendered 
Q3t  the  appellant. 

lamd  1882.]  Where  an  order  has  been  made  which  grants,  refuses, 

inues,  or  modifies  a  provisional  remedy ;  or,  where  it  involves  some 

of  the  merits,  or  where  it  aflFects  a  substantial  right,  or  where,  in  effect, 

!termines  the  action  and  prevents  a  judgment  from  which  an  appeal 

It  be  taken. 

3192.  Titles  first  and  third  of  chapter  twelfth  of  this  act  apply  to  and 
trn  an  appeal,  taken  as  prescribed  in  the  last  section,  except  as  other- 
!  expressly  prescribed  in  the  next  two  sections. 

3193.  An  appeal,  authorized  by  the  last  section,  must  be  taken  within 
ity  days  after  service  of  a  copy  of  the  judgment  or  order  appealed  from, 
a  written  notice  of  the  entry  thereof.  The  appeal  must  be  heard  at  a 
ivai  term  of  the  appellate  court. 

3194.  The  judgment  or  order  of  the  appellate  court  must  be  remitted 
le  court  below,  to  be  enforced  according  to  law.  Upon  an  appeal  from 
>rder  granting  a  new  trial,  on  a  case  or  exceptions,  if  the  appellate 
•t  determines  that  no  error  was  committed  in  gtv\\\V\w^  ^Xvci  w<i^  xxva^^W. 

t  reader  judgment  absolute  uf)on  the  right  ot  v.\\e  vx^V^^^^'^'^N  ^"^^^  \^^^^- 
Hn  assessment  of  damages,  or  any  other   procceOAW^^,  ve«\v\\>iv^  ^»  ^'w^- 
w  judgment  effectual^  may  be  had  in  the  mar'me  eoxitX.. 


I  81M>  tTpaa  M  nppnl  to  Ihc  cuun  uf  ii;>p«ils.  the  nutit*  nf  *I>P>d4 
■  ■  It  b»  nicil  Willi  the  uleik  uf  ilie  E      "  "  " ' 

MMry  papers  to  the  murt  of  appi 
■r  the  co«R  o(  Hppool*  iDDHt  be  ieaiti*«il  i 

TITLE  II. 
T^magot'nomt^flkedty  of  It^rm.  mJ  Ai  rtetrJa'*-* 
eiiMs  of  Vtiea  and  0 

I  SIM.  avllJDTl>dletl(nipre>>cnh.<l. 


i.1A.;a 


oiirt.  Id  at- 


%  SIM.  The  ciTll  jiirindiclioti  of  the  moor's  eourt  ot  Ihi-  tMj  of  Pj 
•on,  the  reciiTder'a  court  o(  the  city  of  Cti&v,  Htiil  tlie  iwamlrt's  wl 
the  elt;  of  Oiwm,  euend*  obIj  to  an  lotiofi  wimeor  jui4adlDtinii  hH 
praMl;  conferred  upon  the  court,  bj  a  pt«nsion  of  a  cintate  it: 
i  of ,  the  dty 

§  8197>  B*«IT  dril  RCthu),  noir  poidiag  tn  either  of  theee  cnvrM,  rf 
thiiD  an  nction  apecificd  in  t^  laat  awtkrii,  ia  heffilir  imnnferrvd  lo' 
aupreine  cuart;  ukI  ths  Hobaeigenl  prucGCdiDga  tfaeivin,  befora  ■ml  >' ,  _ 
the  judgnwlit,  luiut  be  the  uune,  a*  if  tbe  Miliuti  hod  been   uomaicBEdt  '■ 
the  Bupreow  court. 

§  3198.  All  jadgment-rDlla,  uaA  otiiar  reeorda,  and  all  booka  u 
rcluting  eii;luaiveli|   to  civil  aclioriB,  ollwr  than  ID  acthia  tfBtU. 
iHHt  aeclion  but  oiis.  now  remaining  in  either  of  those  courts,  nnut  be  deU*- 1 
ered  by  the  clerk   thd'eof.  or,  if  there  ia  no  i:lerk,  by  the  juJge  or  cil'~* 
officer,  hiiving  the  distodv  thereof,  lo  tbe  clerk  of  tbe  oountr  i      '  '"^ 
court  ie  located,  to  be  pnsMrved  Among  the  recorda  of   his 
expense  of  so  dnng  \a  ncauiitj  chnrge. 

§  3199.  The  supreme  court  mny  reFiex.  enforce,  vacate,   c 
final  judgment  1ierctofoi«   rendered  tij  cit^c^  of  ihuee  court: 
action,  other  thnn  hii  nciion  specified  in  nectiuii  three  ihounnd  uDenaiiw» 
and  nniety-xix  oF  thu  act,  niih  like  power  and  elAwt,  aa  the  court  in  wUrk 
it  was  eominenued  might  have  so  done,  if  tliis  act  hod  not  been  paMed. 

8  3200.  The  county  court  of  the  county  in  which  either  of  tiioaBCOiili 
ie  located,  may,  by  an  order,  remove  to  itself  an  actloD  of  which  eLlbv  ^ 
those  coui'ti  has  jurisdiction,  as  prescribed  in  aeclion  thr«e  thouBuxi  <« 
hundred  and  ninetj-six  uf  this  act,  upon  proof,  by  aStUavit,  that  the  jadgt 
tliereiif  is,  for  any  cause,  inciipiible  of  acting,  either  generidly  or  in  the  p«^ 
ticuiar  action.  Sectlone  Sii,  345,  and  346  of  thia  act  apply  to  Ktk  *° 
order  of  remoral,  and  Ui  the  proceedings  subsequent  thereto.  The  pnicarf- 
iiigs  subi<oi|u«it  to  the  order  are  the  eainc,  as  in  an  aclkm  brought  in  tt* 
county  court,  except  that  easts  must  be  awarded,  al  if  the  actioa  hH 
i-eniaiueil  in  the  court  from  whicli  it  vnt  removed. 

g  3201.  A  aubpmna,  iiwued  out  of  either  of  (hoae  coorts,  may  he  wnJ 
upin  a  wicncdH,  at  any  place  irilliin  the  State.  A  warrant  to  apprehand* 
witiHV!',  for  II  rnllill*  lo  oboj  snch  a  wiVivoswi,  iw^  t«  direrted  to  lk» 
sheriff  of  the  cmn  where  the  court  ■ttV>ww\,a,nA"««wA.'^V;to*'»'*» 
"".r  cwf,tj  or  m  BMW.  Tha  atayitt \>  ««^J^ ^.^r^H^^^ 
fniluiv  to  Km  •"  — "■■H  H,  «•  u  rt  """■  >«»'»^ 
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2  3202.  Ttiis  title  does  not  affect  Any  provisiou  of  law  cenferring  upon 
«Klge.  or  apon  the  judges,  of  either  of  tluxse  courts,  jurisdiction,  power 
authority,  in  an  action  brought  in  another  court,  or  in  a  special  proceed- 
s' 

TITLE  in. 

TJu  city  court  of  Yonken. 

BSOS.  Jorisdlcflon  in  civil  actions.  %  ^aXU^.  Thia  title  does  not  affect  juris- 

bXU.  LuHt  t*ection  qualified.  diction  of  the  court,  etc.,  in 

1^.  Suinn)on8,  where  nerved.  special  proccediugt*. 

§  3203.  The  jurisdiction  of  the  city  court  of  Yonkers  extends  to  the 
llowing  civil  jictions  only  : 

1.  Au  action  against  a  natural  person,  or  against  a  foreign  or  domestic 
rporation,  wherein  the  complaint  demands  judgment  for  a  sum  of  money 
ly,  or  to  recover  one  or  more  chattels,  with  or  without  damages  for  the 
king,  withholding,  or  detention  thereof. 

2.  An  action  to  foreclose  or  enforce  a  lien,  upon  real  property  in  the 
:y  of  Yonkera,  created,  as  prescribed  by  statute,  in  favor  of  a  pei-son  who 
8  performed  labor,  or  furnished  materials  to  be  used,  in  erecting,  alter 
g,  or  repairing  a  building,  building  lot,  or  appurtenance  thereto,  including 
uces,  sidewalks,  paving,  wells,  fountains,  fishponds,  ornamental  and  fruit 
ies,  and  every  other  improvement  to  a  building  or  building  lot. 

8.  An  action  to  foreclose  or  enforce  a  Iten,  for  a  sum  not  exceeding 
e  thousand  dollars,  exclusive  of  interest,  upon  one  or  more  chattels. 

§  3204.  The  jurisdiction  conferred  by  the  last  section  is  subject  to  the 
llowing  limitations  and  regulalicms: 

1.  In  an  airtion  wherein  the  complaint  demands  judgment  for  a  sum  of 
Miey  only,  tho  sum,  for  which  judgment  is  rendered  in  favor  of  the  plaint- 
,  cannot  exceed  one  thousand  dollars,  exclusive  of  interest,  and  costs  as 
ced :  except  where  it  is  brought  upon  a  bond  or  undertaking,  given  in  au 
lion  or  a  special  proceeding  in  the  same  court,  or  before  the  city  judge, 
here  the  action  is  brought  upon  a  bond  or  other  contract,  the  judgment 
ist  be  for  the  sum  actually  due,  without  regard  to  a  penalty  therein  con- 
ned ;  and  where  the  money  is  payable  in  instalments,  successive  actions 
ly  be  brought,  for  the  instalments,  as  they  become  due. 

2.  In  an  action  to  recover  one  or  more  chattels,  a  judgment  eannot  be 
idered,  in  favor  of  the  plaintiff,  for  a  chattel  or  chattels,  the  aggregate 
ue  of  which  exceeds  one  thousand  dollars. 

|{.  The  court  has  not  jurisdiction  of  an  action  against  an  executor  or 
ministrator,  in  his*  representative  capacity. 

4.  The  court  has  not  jurisdiction  of  any  action,  unless  one  of  the  parties 
M-eto  resides  in  the  city  of  Yonkers,  or  in  a  town  of  Westchester  county, 
joining  that  city ;  or  a  warrant  of  attachment  is  granted  to  accompany 
J  summons,  and  levied  upon  property  of  the  defendant,  within  that  city  ; 
the  action  is  brought  to  recover  one  or  more  statutory  penalties,  by  the 
y  of  Yonkers,  or  one  of  its  officers  or  boards  of  commissioners. 

§  3205.  The  summons,  in  an  action  brought  in  the  court,  may  be  served 
any  place  within  the  county  of  Westchester,  but  not  elsewhere. 

^  3206.  This  title  does  not  affect  any  provision  of  law,  conferring  upon 
f  court,  or  upon  the  city  judge  of  Yonkers,  jurisdiction,  power,  or  author- 
,  in  a  special  proceeding ;  or  conferring  upon  t\ie  e\V^  ^^^^'i  Q.lX<^v^«A\% 
wer  or  authority,  iu  an  action  brought  in  auolViet  cowvv.. 
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TTTLB  lY. 

The  diairiet  etmrU  of  the  eUifof  New  Twh,  md  Oa  jmtim'  emi 

cUim  o/Albtmy  ^md  2\wt, 

AwnciM  1.  Provl»ioD8  generally  appiicttble  to  all  ttie  conrii  speeeied  in  i 
S.  ProvMoiw  ezdBMveiy  appUcable  to  tbedtattiot  coarti  of  tli 

NewTorik 
8.  PtotMoiu  exdasively  applleable  to  the  Jnttioes*  oouto  of  AU 

Troy. 

ARTICLE  FIRST. 

FrOTISIONS  OKlinULLT  AVPLIOABLB  TO  AU  tHI  COCKIB  BWCIflP 

Trul 

I  8307.  Sorvices  of  complaint  with  «im«  tacbment ;  reqoisitio 

mons;     proceedings    there-  plovy. 

npon.  I  8tll.  The  Uirt  eoetlon  qnaliik 

8806.  Id.;  Hiid  proof  of  aenrlee.  88UL  Froceedlnge  where  tit) 

8209.  Action  to  be   commenced  by  property  Is  in  4|iieetio 

service  of  Hommoue.  8018.  Appeals. 

8810.  Order  of  arrest ;  warrant  of  at-  8814.  Sflect  'of  this  set,  upc 

dictloii  and  pruetMoii 

§  3207.  Section  8126  of  this  act  api^les  to  an  actkHi  to  recover 
for  breach  of  a  contract,  express  or  implied,  brought  in  a  district  * 
the  city  of  Kew  York,  in  the  juatioes*  ooort  of  the  dty  of  Albsoy,  ( 
justices'  court  of  the  city  of  Troy.  / 

§  3208.  In  an  action  brought  in  either  of  those  coorts,  the  n 
and,  in  a  proper  case,  a  copy  of  the  complaint,  may  be  served  by 
son  not  R  party  to  the  action ;  except  that,  where  the  action  is  brou 
district  court  of  the  city  of  New  York,  a  person,  other  than  a  cooi 
a  marshal,  serving  the  same,  must  be  first  empowered  to  do  so,  e 
the  justice,  or  by  the  attorney  to  the  corporation,  as  now  prescribed 
Proof  of  service  thereof,  by  sucii  a  person,  must  be  made  by  hi8  8 
which  must  state  the  particular  place,  time,  and  manner  of  service, 
the  affiant  knew  the  person  so  served,  to  be  the  person  mentio 
described  in  the  summons,  as  defeu'lant  therein. 

§  3209.  An  action,  brought  in  cither  of  those  courts,  at  any  ti 
this  chapter  takes  effect,  must  be  commenced  by  the  voluntary  ap 
of,  and  joinder  of  issue  by,  the  parties,  or  by  the  service  of  a  summ 

^  3210.  [amVM884.]  Articles  third,  fourth  and  fifth  of  title  8 
chapter  nineteen  of  this  act  apply  to  an  action  brought  in  either 
courts,  except  as  otherwise  prescribed  in  the  next  section.  An 
also,  that  where  the  warrant  of  attachment,  or  requisition  to  re 
issued  out  of  a  district  court  of  the  city  of  New  York,  against  a 
dent  defendant,  the  said  warrant,  or  requisition,  must  rt<|uire  the 
to  attach  or  replevy  the  property,  on  or  before  a  day  therein  8pecifi4 
must  be  not  less  than  two  nor  more  than  four  days  before  the  i-etui 
the  summons. 

§  3211.  The  provisions  of  the  last  section  are  subject  to  the  1 
qualifications : 
/.  Nothing  contained  in  cither  ol  X\\e  nvWdea,  ^xQaA^«V\^v:»^ 
to  an  order  of  arrest,  in  an  aci\oii  bvou^Viv  m  «.  six^\.v\s.\.  ^xwv  ^ 
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if  New  York,  or  affects  any  provision  of  this  title,  relating  to  the  jurisdic- 
tion of  citlier  of  the  courts  speciticd  in  this  title. 

2.  An  order  of  arrest,  in  an  action  brought  in  the  justices'  court  of 
Albany,  or  the  justices*  court  of  Troy,  or  a  warrnnt  of  attachment,  or  a 
requisition  to  replevy,  in  either  of  those  courts,  or  m  a  district  court  of  the 
city  of  New  York,  must  be  granted  by,  and  directed  to,  and  executed  by, 
the  officer  empowered,  by  the  statutes  remaining  in  force  after  this  chapter 
takes  effect,  to  grant  or  execute,  as  tlie  case  requires,  in  tlie  same  court,  a 
warrant  to  ari-est,  a  warrant  of  attachment,  or  a  requisition  in  an  action  to 
recover  a  chattel. 

X.  The  manner  of  applying  for,  grafting,  and  executinnjan  order  of  arrest, 
a  warrant  of  attachment,  or  a  jcquisition  to  replevy,  and  the  proceedings 
thereupon,  and  with  respect  thereto,  as  prescribed  in  tlie  articles  so  made 
applicable,  Jire  subject  to  the  statutes,  remainiug  unrepealed  after  this  chap- 
ter takes  effect,  specially  applicable  to  those  comts,  or  to  either  or  any  of 
them,  pi-escribing  the  duties  of  the  justices,  or  of  the  cleiks  thereof, 
or  regulating  the  moie  of  transacting  business  in  .^n  acj;ion  brought 
therein. 

§  3212.  Sections  2051  to  2958  of  this  act,  both  inclu«<ive,  apply  to  an 
action,  brought  in  either  of  those  courts ;  except  that,  where  the  action  is 
brought  in  a  district  court  of  the  city  of  New- York,  the  surety  upon  the 
defendant's  undertaking  is  liable,  in  the  case  specified  in  section  two  thou- 
sand nine  hundred  and  fifty-two,  to  any  amount,  for  which  judgment  might 
have  been  rendered  by  the  district  court,  if  the  answer  and  undertaking  had 
not  been  delivered. 

§  3213.  [am'd  1883.]  *An  appeal  from  a  judgment  rendered  in  a  district 
court  of  the  city  of  New  York  may  be  taken  to  the  court  of  common  pleas 
for  the  city  and  county  of  New  York  in  the  cases  and  in  the  manner  pre- 
scribed ill  articles  first  and  second  of  title  eight  of  chapter  nineteenth  of 
this  act.  The  appellate  court  may  reverse,  atfiim  or  modify  the  judgment 
appealed  friun,  and  where  a  judgment  is  reversed,  may  order  a  new  trial 
in  the  district  court.  Where  a  judgment  is  modified,  or  where  a  new  trial 
is  ordered,  costs  shall  be  in  the  discretion  of  the  appellate  court.  An  appeal 
from  the  judgment  rendered  in  the  justice's  court  of  the  city  of  Albany,  or 
the  justice's  court  of  the  city  of  Troy,  may  be  taken  in  a  case  where  an 
appeal  may  be  taken  to  a  county  court  from  a  judgment  rendered  by  a  jus- 
tice of  the  peace  as  prescribed  by  title  eight  of  that  chapter,  and  in  no  other 
case.  Such  an  appeal  must  be  taken  to  the  county  court  of  the  county 
wherein  the  court  is  located. 

§  3214.  Except  as  otherwise  specially  prescribed  in  this  title,  this  act 
does  not  affect  any  statutory  provision  remaining  unrepealed  after  this 
chapter  takes  effect,  relating  to  the  jurisdiction  and  powers  of  either  of 
ihoso  courts;  the  appointment,  qualification,  tenure  of  office,  powers,  or 
duties  of  the  justices,  or  of  the  clerk,  or  any  other  officer  thereof  ;  or  the 
proceedings  therein ;  except  that  a  provision  of  this  or  any  other  statute, 
whereby  a  proceeding  in  an  action,  brought  in  either  of  those  courts,  or  a 
special  proceeding,  brought  therein,  or  before  a  justice  thereof,  is  assimi- 
lated, either  expressly,  or  by  reference  to  another  provision  of  law,  to  a  pro- 
ceeding, in  an  action  or  a  special  proceeding  before  a  justice  of  the  peace,  is 
deemed  to  refer  to  the  corresponding  proceeding,  as  prescribed  in  chapter 
nineteen th  of  this  act. 
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g  3216.  Eiivl)  diMrict  oDurt  of  ihe  citj  of  Kev-Yorlc  Ims  juii^icliin  tl 
the  loUowing  i-isil  nelioiifl: 

1.  All  ui'tiou.  of  wliii.'h  n  justiue  of  Ihe  pence  has  jii  riadiclioii.  tt  pit 
seiibed  in  BCuliuna  1T!I?,  t!8til,  2B(i^,  and  i!8US  ti[  thin  iiL-t,  iai'luiliBKal 
aciioii  Hgiiiasil  u  dnine^tia  uorpociitluii,  or  xgtiiMt  n  foreign  rorporit^  \i>.<- 
iii^-  nil  ulQi^u  in  the  uity  ol  Nuiv-Yurlt,  where  the  Hum  L-hiimei.  «r  (l;e  »liit 
or  ilie  cliaitel,  or  of  all  the  rhaCtelfi  uLilnied,  iia  Mated  in  (hu  iMiiiiplninli 
lioea  iLiit  cxt'wii  two  hundred  and  tifl.v  dolhips;  eii*pt  lUal  «ulHl1vi»iini 
ihlnl  iiT  ^ivLiiiii  iivi>  thiiii^iiinl  cit(ht  huiidrcj  mid  ^iilr-twu,  iiiiil  #iiliilin»' 
ii.j,^  i.i-r  .,  .  I  ;...i  ;i,  ..|  -ltIjuii  hvo  thl^u^:llld  cp^ht  hmiJred  and  sixlJ-lhiW 
iifilii-  ■  II.  .in  .Hilmi  iM-t.'.iclit  ill  pUher  of  ihoseeourw. 

■J      \ 1.1    a   |i,>PK.liv,  ^iii'ii    U\    [hi:  chai-terut  ihoeilyrf 

or  til  I  i.'L'<»  L'l' u  |iL'ii,ik>  ^iVL'ii  \>j-  u  nliiiult'  ui  llii;  i^ate  ;  when  nil  ihe  |Mit 
tiers  ■"  rt^i;i>v<:r  whii.-li  ilie  HCLioii  ia  biuught,  do  iinl  eiL-eed  lvo  hunilnlai)' 
tilt;  dollHra. 

8.  Ao  autiuu  in  belialf  ot  tlie  people  of  the  Stiir.a,  broogbl  hf  (he  din* 
tiuii  iir  the  (lOinmigBioiierj  uF  public  uliHrltiea  -ind  i-omitiou  of  l\ieeirjil 
Nuw  York,  or  of  an  oveiweer  of  the  ponr,  uiioti  .i  tiusLirdy  or  iiiiaQdunniflii 
boiid,  ill  It  iiiBe  where  tl  h  pruajribed,  hy  n  ppw.-inl  KiaLUlorr  proTlsioB,  iW 
Buch  nn  uuCion  ea^i  be  mniutained  in  ii  di-iii-iul  uoui-t. 

4.  An  iicli.-n  upon  the  bondiif  a  m'lrshnl  of  Ih.ii  cit;^,  in  n  ease  nliew" 
is  pivtuiriiwd,  bv  K  !:peui[il  stUulorv  pruviision,  that  bqcIi  aii  lotion  mnt* 
miiirtuilned  in  a  distriui  voan, 

Noithai'  of  those  vonnt  has  jnrii^dlelion  of  ani  ch'll  ai'tion,  ciecpt,  *) 
prescribed  in  thia  Bectiuu, 

S  32!6.  h-  iin  ii-iv^n,  "n-.ifi'-l  -n  .'■I'llrvi-i^.n    Bwt  op  necond  of  ihoW 

EJ.'i'M...i   v. I  „   ,1 -  .    .  I,  .  .1 .  ,|.,i.  iif  the  idwtiel,  or  »t  «" 

till'  .  I ....;.,.,  n..'i.p.lfl  one  liiiiidteil  i'l*' 

1^||■^,  M.  iii.[    before   all  Bdjouniiiii''l' 


»mmon  pleat  fur  the  i^ily  iind  I'ountjr  of  N 
It  bu  granted,  upon  thedgfeiidnEil'a  filinif  will 
.  sum  fliied  by  Ihe  jintite,  not  eXL^coding   twii 


nges  cliiimed,  or  (iv 

.■e  tbo  value  of  liio  chulte^  orol  i>il  l.,u  ,  :,,il.;  J.,.:^,i:.^ 

i]iliiini,  Willi  one  01-  more  aaretiep.  to  the  <:IIeL'l,  Ib^^H 

dclL^iirtiinnivmimi 

iitlR' ]>l<iiiiiifT  the  amount  ut  unv  JuiIpneU,  tht^^H 

be  reo.vuicri  ,i,;,,iiL 

-  Iiiiri  in   ihei'oin-t  of  common  pleas,  iii  the  ODti^H 

n!iiim-c,J.      l.V>,i,]  11 

'  lini,:  of  ihL-  t-rantin^  of  IbG  oi'der.  thecoart  otco^^l 

jileiis  h;is  co(;iii?jin 

sii  lUt-ncUon;  iinvt  (he  derb  of  (he  district  tOUrt^^H 

/oitljwitli  deliver 

a  the  e\ev\t  irt  I'w  toou  i>\  ■asnmfix  ^teu,  ill  PT^H 
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■dings,  aud  other  papers  iu  the  action,  and  certified  copies  of  all  niinutep, 
nbs  and  orders  rcltiting  tliereto ;  which  must  be  tiled,  entered,  or 
ordcd,  as  the  case  requires,  in  the  la  iter's  ollice. 

\  3217.  An  order  to  arrest  the  defendant  must  or  may  he  granted,  in  nn 
wa  brought  in  either  of  those  courts,  in  any  c:ise  wlicre  u  warrant  of 
ett  must  or  may  be  issued  in  such  an  action,  as  pix'scribed  iu  tlie  stat- 
ft  remaining  unrepealed  after  this  chapter  takes  etlcct.  Such  a  wan'ant 
41  itot  hereafter  be  issued. 

}  3218.  An  oi*dcr  of  arrest  must  direct  that  the  sunnnons  accompanying 
le  made  returnable,  immediately  upon  the  airost  of  the  defendant  ;  and 
aaat  S|)ecify  a  sum,  in  which  the  defendant  may  be  lot  to  bail.  Sections 
^9  to  3181,  both  mclusivc,  section  :^182,  except  the  lust  sentence  thereof, 
(section  818.3  of  this  act,  apply  to  an  order  of  arrest,  granted  in  an 
ion  in  either  of  those  courts ;  and  to  the  proceedings  upon,  and  relating 
the  execution  thereof.  In  all  other  respects,  the  statutory  provisions 
laining  unreiKialed  after  this  chapter  takes  eifoet,  wiiich  apply  to  and 
uiate  the  application  for  a  warrant  to  arrest  a  defendant,  tiie  granting 
[execution  thereof,  and  the  proceedings subse(|aeiit  thereto,  apply  to  and 
alate  the  application  for  an  oitler  of  arrest,  the  granting  and  execution 
reof,  and  the  proceedings  subsequent  thereto. 

I  3219.  The  sum  speciiicd  in  an  undertaking,  given  to  procure  a  warrant 
ittachment,  must  be  at  least  twice  the  amount  of  the  plaintitf^s  demand, 
itated  iu  the  warrant.  Where  such  an  undertaking,  or  an  un<lertaking 
»n  to  procure  an  order  of  arrest,  is  executed  by  the  plaintiflf  without  any 
}ty,  the  plaintiff  must  state,  in  the  iflidavitof  justification  annexed  to  the 
eriaking,  in  addition  to  the  other  matters  required  by  law,  that  he  is  a 
dent  of,  and  a  householder  within,  the  city  of  Xew  York,  specifying  the 
et  and  the  number,  or  other  sufficient  identification,  of  the  building 
Tc  he  resides. 

3220.  Sections  three  thousand  and  seventeen  to  three  thousand  and 
nty-two  of  this  act,  both  inclusive,  apply  to  a  judgment  rendered  in 
er  of  those  courts,  and  to  the  proceedings  subsequent  thereto,  and  in 
action  wherein  it  was  rendered ;  except  that  the  transcript,  filed  in  the 
!e  of  the  county  clerk,  must  be  furnished  by  the  clerk  of  the  district 
il ;  that  a  judgment,  the  transcript  of  which  has  been  so  filed,  is 
lied  to  be  a  judgment  of  the  court  of  common  pleas  for  the  city  and 
lit}'  of  New  York;  and  that  an  execution,  upon  a  judgment  so  docketed, 
'  be  isstied,  at  the  option  of  the  judgment  creditor,  either  by  the  county 
k,  directed  to  the  slieritf,  or  by  the  clerk  of  the  district  court,  directed 

marshal.  In  the  lutter  case,  it  must  be  in  the  same  form,  and  exe- 
fd  in  the  same  manner,  as  if  the  judgment  was  not  so  docketed. 

3221.  In  an  action,  brought  in  either  of  those  courts,  by  a  female,  to 
»ver  for  services  performed  by  her,  if  the  plaintiff  recovers  a  judgment 
a  sum  not  exceeding  fifty  dollars,  exclusive  of  costs,  no  property  of  the 
>ndant  is  exempt  from  levy  and  sale,  by  virtue  of  an   execution  against 
3erty,  issued  thereupon ;  and,  if  such  an  execution  is  returned  wliolly 
artly  unsatisfied,  the  clerk  must,  upon  the  application  of  the  plaintiflf, 
e  an  execution  against  the  i)erson  of  the  defendant,  for  the  sum   re- 
iiing  uncollected.     A  defendant,  arrested  by  vxrlwe  ot  ww  c^^vi\\v\vi\v  "ycj, 
9d  Hgiiinst  his  person^  must  be  actually  confined  \u  \\ve  \\Ai  '''^'^^'^  ^^  "^^^ 
fed  to  the  Jiberties  thereof ;   but  he   must  be  A\ttcWv^viv\,  wlv^'c  \v«sx\\x% 
so  con  filled  fiftef^n   days.     After    his    dw<>Av^vtf<i^  v\t\   v^viv.«\\\\^A\   ^\^^^^v^i^^ 


)ib  penoii  cnniKiC  be  isBunl  upon  ihc  jtidgment,  bui  the  jiidgmcJit  omliiw 
niuy  enforce  ihe  judgment  agumat  [n'Opei-ly,  ua  if  ilie  eseuiilimi,  rrora  "(lii' 
llie  jiidfiiuunt  deliUir  Ih  diiJcliHr;^,  hull  Iwen  I'elui'iied  wilbuiit  tiis  bet 

g  3222.  RcFtioa  tbret^  tiioiimud  one  htindreJ  sud  thlrty-otie  of  lliis  i 
applicB  10  111  Hc-iion  Ibereiii  Rpecificil,  brought  in  ■  district  I'ourt  of  ihc  r;ii 
of  Ncvr  Tork ;  and  coxts  miiAt  li^  ullcrwoi  in  aiiub  an  tkctioii,  na  precriM 
in  tliiil  aeotion,  in  ndillLioa  to  [he  coHta  iillowed  in  a  dintriut  uWrt,  bj  ih 
Kbitatory  prurisJuDH  reioaining  in  Torce  HPter  tliia  ulmpter  (abeg  effoiA 

ARTICLE  THIRD. 

■OK  Jijsticeb'  Codbtb  Of  Ai 


itH,  Id.;  upon  iadgmtHit  b;  canfes-  Unn  tluneupuu. 

g  3223.  Tlie  juatioea'  court  of  tha  citj  of  Albrniy,  and  tlie  jusiiwu'  a 
'if  lh«  ulty  of  Tro}',  Imve  Juriwlioiliin,  esdi  williiti  tlic  liiy  wliere  tbe  c«rt 
id  locnted,  of  an  itL'tion,  of  whtcb  ii  jilalice  of  the  |>euoe  bna  jiiriadiixi 
prcsci-ibeil  io  secliona  one  tlmnsBiiil  seven  Imndred  uml  tLirlj-Be«i!i 
[bonsuud  eight  bnudred  and  Eixty.one,  two  tlousund  ciglil  liuudrei. 
eixtytn'o,  and  two  tfauusand  eight  hundred  and  sixty-thi'ee  uf  tliia  tei;  iid 
also  of  un  artloii  to  recover  u  pennlly,  givfn  by  the  cimrter,  or  o  liy-lo"  m 
iin  urdinaoce  of  the  common  L'omicil  of  Ihkt  city,  where  the  plaiiitil 
demands  judgn>ent  for  ii  emu,  nut  eiL'eedini;  two  liundred  dollars.  Niillu' 
of  those  i;ouria  liae  jnrisdiuliuii  of  any  olbcr  uivil  action;  but  this  Mi^lM 
does  not  affect  Ihe  jurisdiction  conferred,  by  the  stiitutory  protiflom 
reniatning  in  force  After  tbia  cbilpter  takes  effect,  npon  either  of  tbw 
ouurts,  in  a  Bpeolnl  pniceeiling. 

§  3224.  The  juiiadiction  of  each  ot  those  courts  extends  il-to  to  lit 
inking  unii  entry  of  a  judgment,  upon  the  eonfeasion  of  a  defenditil,  •■ 
presortbed  in  title  sixth  of  eliapier  ninetMlllh  o(  this  ucl,  where  Ihe  wo 
confessed  does  not  eiceed  five  hundred  dolhirs. 

g  3226.  The  profisiona  of  sections  three  Ihounaiid  and  seceoti 
three  thousand  and  tnenty-two  of  this  net,  both  inclusive,  npply  to  *  .  . 
ment  rendered  in  either  of  those  ooorlH,  ond  to  llie  proceedings  snhBefltitiv 
thereto,  and  in  tbe  nctiou  wherein  the  judgment  Wns  rendered ;  eicepl  Ihil 
the  transcript,  Sled  in  tho  clcrk'd  ulBce  of  (be  t-iHint;  nhereiu  Ihe  roun  '* 
tucated,  must  be  furnished  by  tlie  cleric  of  tbe  court,  la  which  tin  >dg- 
lusnt  WHS  reudered. 

TITLE  V. 
The  manicipal  touTt  uf  tht  citg  of  Roehater. 
I  smx.  PrnviBlons  nf  cbapter  19  gecrr-        {  SSZT.  Jurisdiction    In    aelion) 

g  3226.  The  provisions  of  chapter  nineteenth  of  this  act,  ciclndia|!  (ilia 
tenth  and  eleventh  thereof,  apply  to  tho  municipal  cotut  of  tbe  diT  ft 
Rochester,  and  to  tbe  judges  thereof;  eicept  so  fur  as  ther  are  Inoiai'' 
with  tlie  next  section,  or  with  any  other  special  provision  of  nntute,  «._ 
ing  ujirfipcaled  after  this  chapter  lakes  effect.  For  Ihu  parFuse  cf  ■pfthtie 
tiio  same,  the  court  is  deemed  n  justice's  court ;  each  judge  thrreof  is  A,vu< 
a  justice  of  tbp  peace-,  and  V'ae  iJAt  lA  RtKlvcater  is  dwri.t.)  , 
Monroe  cQunty. 


§  3227.  [am'd  1881.]  The  municipal  court  of  the  city  of  Rochester  has 
jurisdiction  of  an  action  to  recover  damages  upon  or  for  a  breach  of  con- 
tract, express  or  implied,  other  than  a  proTnise  to  marry,  when  the  sum 
claimed  does  not  exceed  five  hundred  dollars. 

CHAPTER  XXI. 

COSTS   AND   FEES. 

TITLE     I. — Awarding  and  enforcing  payment  of  costs. 

TITLE    II. — Fixing  the  amount  of  costs. 

TITLE  III. — Security  for  costs. 

TITLE  IV. — General  provisions  relating  to  fees. 

TITLE     V. — Sums  allowed  as  fees.. 

TITLE  I. 
Awarding  and  enforcing  payment  of  cost*. 

Articlb  1.  Gteneral  re.^ulations  respectinj?  the  awarding  of  costs. 

2.  Kegniatinns  ret<pecting  the  awarding  of  coie^tti  in  parlicnlar  casef. 
8.  Miscellaneous  provisions. 

ARTICLE  FIRST. 
General  Regulations  respecting  the  Awarding  of  Costs. 

S  8288.  When  plaintiff  entitled  to  costa       $  8234.  CoJ»t8.  where   there   nre  several 

of  course.  issues  of  fjict. 

8289.  When    defendant    entitled    to  3235.  Id.;   after  discontinuance  npon 

cos'tf?  of  course.    Kiile  as  to  answer  of  title. 

two  or  more  defendants.  3236.  Costs  of  a  motion. 

8280.  Wlien  costs  are  discretionary.  3237.  The  foregoing  sections  limited. 

Si231.  Cost,  where  several  actions'aro  8238.  Costs  npon    appeal    from  Hual 

brought  on  same  instrument,  judgment. 

etc.  3S^.  Id.;  upon  appeal  from  interloc- 
8282.  Interlocutory  costs  upon    issue  utory  judgment  or  order. 

of  law.  3240.  Id.;  m  a  special  proceeding. 
8238.  Id.;  bow  collected. 

§  3228.  The  plaintiff  is  entitled  to  costs,  of  course,  upon  the  rendering 
of  a  final  judgment  in  his  favor,  in  either  of  the  following  actions : 

1.  An  action,  triable  by  a  jury,  to  recover  real  property,  or  an  interest  in 
real  property;  or  in  which  a  claim  of  title  to  real  property  a)ises  upon  the 
pleadings,  or  is  certified  to  have  come  in  question  npon  the  trial. 

2.  An  action  to  recover  a  chattel.  But  if  the  value  of  the  chattel,  or  of 
all  the  chattels,  recovered  by  the  plaintiff,  as  fixed,  together  with  the  dam- 
ages, if  any,  awarded  to  him,  is  less  than  fifty  dollars,  the  amount  of  his 
costs  cannot  exceed  the  amount  of  the  value  and  the  damages. 

3.  An  action  specified  in  subdivision  first,  third,  fourth,  or  fifth  of  sec- 
tion two  thousand  eight  hundred  and  J^ixty-three  of  this  act.  But  if,  in  an 
action  to  recover  damages  for  an  assault,  battery,  false  imi)risonment,  libel, 
slander,  criminal  conversation,  seduction,  or  malicious  prosecution,  the 
plaintiff  recovers  less  than  fifty  dollars  damages,  the  amouul  of  his  costs 
cannot  exceed  the  damages. 

4.  An  action,  other  than  one  of  those  specified  in  the  foregoing  subdivis- 
ions of  this  section,  in  which  the  complaint  demands  judgment  for  a  sum 
of  money  only.  But  the  plaintiff  is  not  entitled  to  costs,  under  this  sub- 
division, unless  he  recovers  the  sum  of  fifty  dollars  or  more. 

§  3229.  The  defendant  is  entitled  to  costs,  of  course,  upon  the  re!iderin^ 
of  final  judgment,  in  an  action  specified  in  the  \a8V.  secxXotv,  WT\^^%>Jafc^"«5«A 


g  3233. 

in  ol  n  luutioti. 

S  3334.  In  nn  nctlnn  specified  in  sc^tiuu  llir-ce  tliauBnnJ 
and  twentir-eiichC  of  tliiH  act,  nbi-rna  itio  oompliiial  eels  foi...  __^.. 
tito  Ol'  more  CHiWBS  of  netion,  iilioii  iriiitli  heaes  of  fuel  iiro  joiiiecl,  if  Ih* 
plniiitiir  reoOTcrg  upon  one  ov  iiioro  of  tlie  iswox,  rnirj  tlio  ilsreiuiast  upoo 
ihc  otiier  or  olliers,  ciicli  ]viny  is  cntitleil  to  coals  afniiwt  the  ndi*raclM>Vi 
niilesa  it  is  terliEied  thiit  iIib  sul>stnntiiil  vuusu  of  nctiun  was  (b«  mdw  qiN 
eiifli  iasoG  ;  in  whicli  ciiiie,  the  pUintilT  only  in  snijtkd  to  co^ta.  Cost),  w 
whJL-li  n  fuinj  ia  no  eniitled,  iniiiit  be  ini'luilcd  in  the  flnnl  judgment,  1? 
adililiK  tliciu  lo,  or  offitettiiig  Ihcm  HgaiuEl.  Ilie  mim  awarded  (o  the  \f^ 
vailing  ])arty  ;  oi-  otherwise,  an  tint  case  reqait'OB.  But  tliia  (wttioD  doa  art 
entitle  a  gilaiiitifT  to  cosIb,  in  n  van:  ppeuiGed  in  eubdivisioD  fourth  of  rei'tiM 
tlirec?  thon^iiid  two  hnndrail  nud  twenly-eiiifat  of  this  act,  wlm«  ba  >>  w* 
entitled  to  uusM,  nfi  prescribed  in  that  sutidivision. 

g  3235.  Where  on  action.  brouE^ht  berore  n  justice  of  the  peace,  of  In  ■ 
diatriot  ( ourt  of  the  city  of  New  York,  or  a  jnstiees'  court  of  a  dli,  fc" 
been  diecontinued,  as  preamljcd  by  liiw,  upon  the  doliTory  of  an  iiniWi 
allowing  that  title  to  reiil  property  will  come  in  question ;  and  a  new  aclloa, 
for  the  Slime  eauae,  has  been  conimcnced  in  the  proper  court ;  the  i«rty,  i» 
whose  fuvor  final  judgment  in  tendered  in  the  iiew  action,  is  entitled  U 
cost»  eii-ept  timt,  where  finul  iii(lpnonl\aTCoicte4V\wni(a,\iv^K'w4<** 
defeadunl,  upon  trial  of  nn  ifWie  ol  IwA  l\«  vW«Vv«  ta  ««ifls&  ■*  «a>fc. 
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M  it  is  certified,  that  the  title  to  real  property  on  me  in  question  on  the 
L 

3236.  Costs,  upon  a  motion  in  an  notion,  wliere  tlic  costs  thereof  are 
{ipeciallj  regulated  in  this  act,  or  upon  a  rcft'reiiee  lunde  pursuant  to 
ions  six  bundreil  and  twenty-three,  six  hundred  nnd  twtMity-fonr,  eight 
drfHl  and  twenty-seven,  or  one  thousand  and  fifteen  of  tliis  act,  may  be 
rded,  either  absolutely  or  to  abide  the  event  of  the  action,  or  of  the 
rence,  to  any  party  in  the  discretion  of  the  court  or  judge. 

3237.  The  foregoing  sections  of  this  article  do  not  affect  the  recovery 
Dsts  upon  un  appeal. 

3238.  Upon  an  appeal  from  the  final  judgment  in  an  action,  the 
very  of  costs  is  regulated  as  follows : 

In  an  action  specified  in  section  three  thousand  two  hundred  and 
ily-cight  of  this  net,  Ih^  resptmdent  is  cntitleil  to  costs  upon  the  affirra- 
,  and  the  appellant  upon  the  reversal,  of  the  judgment  appealed  from; 
pt  that,  where  a  new  trial  is  dirccte<l,  costs  niny  be  awarded  to  either 
r,  absolutely  or  to  abide  the  event,  in  the  discretion  of  the  court. 

In  every  other  siction,  and  also  where  the  final  judgment  iip[)daled  from 
Irraed  in  part,  and  reversed  in  part,  costs  may  be  awarded  in  like  man- 
in  the  discretion  of  the  court. 

3239.  Upon  an  appeal  from  an  interlocutory  judgment  or  an  order,  in 
3tion,  costs  are  in  the  discretion  of  the  court,  and  may  be  awarded  abso- 
7,  or  to  abide  the  event,  except  as  follows  : 

Where  the  appeal  is  taken  from  an  order,  granting  or  refusing  a  new 
and  the  decision  upon  the  appeal  refuses  a  new  trial,  the  respondent 

titled,  of  course,  to  the  costs  of  the  appeal. 
Whe  e  an  appeal  is  taken  from  an  order,  refusing  a  new  trial,  and  an 

al  is  also  taken  from  the  judgment  rendered  upon  the  trial,  neither 

1  is  entitled  to  the  costs  of  the  appeal  from  the  order. 

3240.  [amd  1881.]  Casts  in  a  special  proceeding,  instituted  in  a  court 
cord,  or  upon  an  appeal  in  a  special  proceediner,  taken  to  a  court  of 
'd,  where  the  costs  thereof  are  not  specially  regulated  in  this  act,  may 
varded  to  any  party,  in  t!ie  dir^cretion  of  the  court,  at  the  rates  allowed 
imihir  services,  in  an  action  brought  in  the  same  court,  or  an  appeal 

a  judgment  taken  to  the  same  court,  and  in  like  manner. 

ARTICLE  SECOND. 
:lations  respkctino  thk   Awarding  op  Costs  in  particular  Cases. 

1.  Costs  against  the  State  ;   how       %  8244.  Oo9t8,  affainst  a  pohoo!  offlccr. 

paid.  ^  3a^.  Id.;  a^aiiii^t  a  manicipal  corpor- 

2.  Costs  where  action   brought  by  ation. 

people,  on  relation  of  private  awo.  Id.;  by  or  against  an  executor, 
person.  etc. 

J.  Id.;  for  the  benefit  of  a  connty,  8247.  Costs  in  case  of  transfer,  etc., 
etc.  of  cause  of  action. 

3241.  Where  costs  are  awarded  against  the  people  of  the  State,  in  an 
n  or  a  special  proceeding  brought,  by  a  public  officer,  pursuant  to   any 
ision  of  law,  and  the  proceedings  have  not  been  stayed,  by  appeal  or 
•wise;  the  comptroller  must  draw  his  warrant  upon   the  treasurer,  for 
»ayment  of  the  costs*,  out  of  any  money  in  the  UeasxxYN .,  w\>\»\:ii\>v\v\\ft,W'ji^ 
purpose,  upon  the  production  to  him  of   an   exew\\j\\^«i'\  vio^is  ^\  'v^cv'a 
ent,  or  order  awarding  the  costs,  and,  w\\ete  t\\e  vvmowwl  \^  v^ftX.  '^'kVi^ 
(^  of  a  taxed  bill  of  costs  ;  nceompan\*»c\.  \n  e\l\\w  <i«i*^,  V\Ocv  ^  o.^^^x'v: 
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r:\\o  fif  the  nttomev-pcneral,  to  the  effect  tlia*;  the  action  or  special  procwd- 
iii^  uii<  l)ruu;:lit  pursuant  to  laiw.  The  fees  of  the  clerk,  lor  the  cxera- 
|i:ilic<l   copy,   um^l  be  cerlitietl   thereupon   by    him,   and   included  in  ilie 

v\:irr:illt. 

fi;  3242.  Where  an  action  is  hn)U£;ht.  in  the  name  of  the  people  of  tbe 
St.iic,  upon  (he  rclntiun  of  a  private  corporation  or  indivitiual,  as  piescril)ed 
in  M'ction  one  ihousand  nine  hundred  and  eightv-six  of  thisact,  a  jud<!meDt, 
:i\\:ir(!iii;X  costs  to  the  dctcndant,  nniNl  award  them,  against  the  )x4iitor,iB 
tli<*  tirsi  instance  ;  and  against  the  {)eople,  only  in  case  nn  executiun,  Usacd 
thcriMipon  ag:iin.>t  the  property  of  the  relator,  is  returned  unsatidtied. 

^  3243.  In  an  action  or  a  s|>ecial  proceeding,  brought  in  the  name  of 
the  pcopi«*  of  the  State,  to  recover  money  or  property,  or  to  establish  i 
right  or  <'laim,  for  the  benefit  of  a  .-^onnty,  city,  town,  or  village,  eo5t^»  jhill 
not.  be  awanlt'd  against  the  people;  but,  where  they  are  awarded  to  the 
defendant,  they  must  be  awjirdecl  against  the  Ijridy  for  whose  benefit  the 
action  or  special  proceeding  was  brought. 

^  3244.  Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  against  i 
school  ollicer,  or  a  supervisor,  on  account  of  an  act  i)erfonned  by  liim.  hT 
virtue  of,  or  under  color  of  his  olHce ;  or  on  account  of  a  refusal  or  ar.  omi:^ 
sion  to  perfoiin  a  duty  enjoined  upon  him  by  law,  where  his  act,  refusa!,or 
omission  might  have  been  the  subjet.t  of  an  appeal  to  the  State  suj»eriuteud- 
ent  of  public  instru'jtion,  and  where  it  is  certified  that  it  appeared,  ujk« 
the  trial,  that  the  defendant  acted  in  good  faith.  IJut  this  section  d*>esiwl 
apply  to  an  action  for  a  penalty;  or  to  an  action  or  a  special  pi-oceeding, 'o 
enforce  a  decision  of  the  superintendent. 

i^  3245.  Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action  a-iainst  ii 
mumci[)al  corporation,  iu  which  the  complaint  demands  a  judgiiicFit  f«r  ^ 
sum  of  money  only  ;  iiidess  the  claiu),  upon  which  the  action  is  fouiiiiol 
was,  before  the  commcnci'ment  of  the  action,  presented  for  payment  lu  u--^ 
chief  fiscal  officer  of  the  corporation. 

^  3246.  In  an  action,  brouglU  by  or  against  an  executor  or  adniini.'tra- 
tor,  in  his  representative  c:ii):icity,  or  the  trustee  of  an  express  irii?t, »'"  :i 
jKM-son  expressly  authorizcMl  by  statute  to  sue  or  to  be  sucil,  costs  nui-t  W 
awarded,  as  in  an  action  by  or  against  a  person,  ])rosecuting  or  dcfeiuiiMu' 
in  his  own  right,  except  as  otherwise  prescribed  in  sections  18l{5  ami  1  *'•••'• 
of  this  act ;  but  they  are  exclusively  chargeable  upcm,  and  collectible  I'""'" 
the  estate,  luMd.  or  pei'son  repror'.ented,  nidess  the  court  directs  theni  ti»  bo 
paid,  by  the  parly  i)ersonally,  for  mismanagement  or  bad  faith  in  the  |'ri"^- 
cent  ion  or  defenec  of  tiie  action. 

^  3247.   Where  an  action  is  brought,  in  the  name  of  another,  by  aim:*- 

ferce   of   the  cause  of  action,  or  by   any  other  peison,  who  is   bcmMii'i:-!'^' 

interested   therein  ;  or  where,  after   the  connnencement   of   an  action,  lin" 

cause  «d'  action  becomes,  by  transfer  or  otherwise,  the  pr()|HM'ry  of  a  |>i';>"!:. 

not  a  party  to  the  action  ;  the  transferee,  or  other  person  so  interoti'*!,  i' 

lial)le  for  costs,  in  the  like  eases,  and    to   the  same  extent,  as  if  he  w:i>  i-i' 

piaintilf  ;  atid,  where  costs  art?  awarded  against  the  plaintiff,  the  court  ni:i}. 

I)y  orcKi',  direct  the  person  so  liable  to  pay  them.     Except  in  a  case,  \vlu'i<? 

he  could  not  have  been  lawfully  directed  to  pay  costs,  persimally,  if  he  h:>'l 

been  a  party,  as  prescribed  in  the  last  section,  his  disobedience  t«>  tluMii-.lt" 

is  a  coiiteinpt  of  court.     iUi\  \\\\s  ^ecVxou  v\v>«a  \\v^\.  wwly   to  a  ca<e,  wln-n* 

tlw  fn'i'son   so  bcDeficiaWv   n\\eves\ev\,  \^  \W  vwvviwwN  w  www^^A  \v>\  v* 

phintitf,  if  his  only  beneiicial  \ulerosl  cvmAAsoW  vv-\xv>v>  vv  vv^^^^v^^^v^^^^ 

sum  or  pi'opevty  recovered,  as  eou\vev\>>AV\ou  \v>y 
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ARTICLE  THIRD. 

Miscellaneous  Provisions. 

rtiflcate    entitling  party   to  litem. 

Dstsor  incrcaged  cosite.  $  8250.  This  title  not  to  affect  special 
sts  against  infant  plaintiff ;  provisions  of  law. 

^ilectible    of    guardian    ad 

.  Wiiere,  upon  the  trial  of  an  action,  the  title  to  real  property 
question,  or  any  fact  appears,  whereby  either  party  becomes 
costs,  or  to  the  increased  costs  specified  in  section  8258  of  this 
dge  presiding  at  the  trial,  or  tlie  referee,  roust,  upon  the  appliea- 
I  party  to  be  benefited  thereby,  either  before  or  after  the  verdict, 
decision  is  rendered,  make  a  certificate,  stating  the  fact.  Such  a 
is  the  only  competent  evidence,  as  to  the  matter,  before  the  tax- 

.  Where  costs  are  awarded  against  an  infant  plaintiff,  they  may 

d,  by  execution  or  otherwise,  from  his  guardian  ad  litem,  in  like 
if  the  latter  was  the  plaintiff. 

.  This  title  does  not  affect  any  provision  contained  elsewhere  in 
r  in  any  other  statute,  remaining  unrepealed  after  this  chapter 
it ;  whereby  the  award  of  costs  is  specially  regulated,  in  a  par- 

e,  otherwise  than  as  prescribed  in  this  title. 

TITLE  II. 

Fixing  the  amount  of  costs. 

ABTICI.E  1.  Sums  allowed  as  costs ;  disbarsements. 
2.  Taxation  of  costt*. 

ARTICLE   FIRST. 

Sums  allowed  as  Costs  ;  Disbursements. 

ount  of  costs  generally.  bill  of  costs. 

litional  allowance  to  plaint-       §  3257.  Increased  damages  not  to  carxy 

t  in   forecloaure,   partition,  increased  costs. 

tc.  .5258.  When  defendant  entitled  to  in- 

Utional   allowance  to  either  creased  costs. 

arty  indifBcult  cases^etc.  S259.  Increased     disbarsements    not 

>waiices  nnder  the  foregoing  allowed. 

actions  limited.  8260.  Costs  upon  a  settlement. 

ts    upou     adjournment    of  8:261.  This  article  not  to  affect  special 

■ial.  provisions  of  law. 

bursemeuts  to  be  included  in 

.  Costs,  awarded  to  a  party  to  an  action,  must  be  at  the  following 

le  plantiff : 

proceedings,  before  notice  of  trial,  in  an  action  specified  in  sec- 

uindred  and  twenty  of  this  act,  fifteen  dollars ;  in  every  other 

enty-five  dollars. 

i  additional  deleiidant  served  with   the  summons,  not  exceeding 

dollars  ;    and   for   each   necei^sary   defendant,  in  excess   of  that 

erved  with  the  summons,  one  dollar. 

curing  the  sippointnient  of  a  guardian  or  guardians  ad  litem^  for 

le  infant  de/end/ints,  ten  dollars. 

furiijfr  nil  injunction  order ;  or,  in.  the  marvvife  ^o\ix\.  ol  ^^  ^i^M   ^^ 

nu  order  of  uirest ;  ten  dollars. 

'  defenduit: 


lUmnxpfMrtteAR 


■^ 


Kor  nil  pi'ocMdiiigs,  berore  nolii*  of  triul,  escept  ua  olliernine  pr(*-tib«/ 
inthidawle,  leii  ilullHra. 

3.  TiieiLher.|)Hrty; 

Fur  nil  [iriK-eeilingFi, sfLer  notice  of  tiial,  and  betui'e  trial,  except  uollw- 
wIbc  presurilicd  in  tliia  nl'ticle,  fifleeii  dulliirB, 

For  biking  llie  deposition  of  a  vrltocBa  or  of  &  pnrty,  aa  prescritied  rn  MC- 
lion  uiglii  liuudrtii  aud  Biivenly,  aet-tion  ei({lit  liundiod  and  Beienlj-oue,  W 
Ef^tiiixi  <'i;:la  liuMili'ijil  iiiiii  iiiiJiHy-iliLvi:  ul'  iW\s  luii,  un  dc4lKra. 

lui^uiijii,  i.--iiLi|  il^  iiii-Miilj.'il  III  si'iiiiuiis  eight  liuildi'ed  auii  eigbrjtiglit, 

tihidliiMiJi^J  mid  ^Bitutv^oiiu  ^f  iLia  twl.,  len  doilHi«.    '  -^ 

Fut'  [liii  Ci'ml  of  nil  imua  uf  Liw,  laeiitv  dullui's.  .^H 

Fur  III.;  tiiiil  oi  au  issuu  ol  Inui,  Ui'ii'l.v  dollam;  atid.  wlieK  tk^H 
iiiiL'o^Eiiriir  OL'L'iipies  more  tlun  twu  daj^,  ten  dullura  in  addition  tl>wi^| 

For  iii^ikiiig  and  aerviiig  a  uiEe,  iweiitv  dolliirs ;  nnJ,  wlmre  tb^| 
neueaimi'ily  uontaliu  ln<H«  than  firty  foliu^j  [i:n  ilolliirs  iii  iiddiUoii  ikWa. 

For  mnldiig  and  serving  imiBDduii>uts  lo  n  uieb,  ten  dulinrH. 

Upon  II  iiiolion  fur  a  nun  tri:d,  upon  u  CMe,  ur  nu  iippliL'ution  fvr  'piS 
ment  upon  ri  ipetiul  vei'dit't,  ilie  name  «nDis  ua  upon  ku  Hppenl.  w  V 
aunlied  in  Bubdivisiun  lourtli  uf  llii^  aeutiou, 

[Ipoii  anyotliar  moEiuc,  or  upon  a  ivferenra  upedBed  in  BMiion  IM 
thun^and  two  hundred  and  tliirtjiiaii  of  this  net,  to  each  partv  lu  kIm 
uoEts  Kre  I'.wurded,  a  eqiu  fixed  bv  tlie  court  or  jiidije,  nut  cxi-ueding  H 
dollam  beiildirs  nei'esani'y  diBburaamBnu  for  priiiliug  iiud  n^faiiie'a  tvra. 

Wlieie  a  naw  trial  is  liud,  pai-aiunt  lU  un  order  gi-nniiiig  tlic  siimo,  InriB 
prui.'eedlaga  after  tbe  graining  of,  and  before  tlie  tieiv  trial,  t»iilil;-l>< 
dollars. 

For  one  term  of  the  marine  court  of  tbe  cit.i-  of  New  Yorli,  nl  wliioft  * 
ainm  Is  ucuceari  'j  on  tlie  u^lendur,  und  for  bik'Ii  loi'iu  uf  llie  i-iifnit  calUt 
or  trial  term,  or  Kptdnl  term,  uf  tbe  enpi-eme  I'Oiirt,  ii  cupcii'jL'  uiiy  •man.'* 
u  L-oUulr  coui-t,  not  em-eediug  Dve,  nC  nliii'h  the  vause  is  ncceKflaidf  M  lit 
ciilcjidar,  exidiiding  tbe  term  ikt  wliiuti  it  ia  tried,  or  OLl>«rivise  liaidlj  ft* 
(Kwedof:  tenduiliuv. 

4,  To  eitljer  pait.v,  Dpon  aa  appeal  to  tbe  supreme  u.iurt,  frum  an  H* 
fei'iur  uourt;  ot  upon  an  appeal  to  llie  general  term  uf  the  eu|!rcJM  •.'UO'^ 
or  of  a  superior  eii,v  court,  or  ot  the  inaiine  court  of  tlie  city  of  Sen  Y**. 
taken  frum  an  inter louutury  or  liiial  Judgment,  or  frum  iin  order  granlinE*' 
Cef  using  a  new  trial,  Tvadered  or  made  in  the  Inine  L-ourt.  or  in  a  i'ini<>< 
couiti  or  apou  an  appeal  to  tlie  oomt  of  ooumoo  pleas  fur  tite  atf  t» 
county  of  New  York,  fivin  tlie  niarin?  euurt  of  that  uity  ;  or  upon  an  •pp'^ 
uBtion  to  n  geneml  term  for  a  new  trial,  or  for  judgment  upon  t  ""di* 
rendei'cd  xuliject  tu  tbe  opinion  of  tlie  t4turt,or  wbei'e  eluiplioii*  ' 
to  lie  lu^ui'd,  in  tlie  first  inatan<.«,  at  the  general  term. 

Before  argument,  twenty  dollars. 
For  urfjument,  forty  dulkra. 

Foi'  one  geiieml  tei  lu  of   the  innrine  fourt  of  (he  city   of   Stt  X 
wt.ii'h  the  I'liUHe  Is  nccesBHril;  on  t!ie  intendar ;  und  for  ei 
iiL-eedhig  Bve,  of  (lie  supreme  cuiiit,  or  of  n  auperior  oi  _ 
.aiiBe  is  ueL'tasurily  on  the  Litleiidar,  excluding  the   leim  » 
argued,  or  otherwise  finally  disposed  of  ;  ten  dullnre. 
"   6.  To  tiliicr  purty,  u|ion  un  iip|>eal  to  the  court  of  appeala ; 
^_  Befon-  argninent,  Udvtj  duUaic^, 
■^r  arguLutiil,  aixlv  duUuta. 
■•  each  term,  iiol  axccedms  W^".  *^  •«\\\c\\  ««  cxn^ 


e  term  at  which  it  is  argued,  or  otherwise  finally  disposed  of, 

udgnient  is  affirmed  by  the  court  of  appeals,  the  court  may,  in 
1,  also  award  damages,  by  way  of  costsi,  for  the  delay,  not 
n  per  centum  upon  the  amount  of  the  judgment ;  or,  wiiere  it 
I  upon  an  appeal,  upon  the  amount  of  the  original  judgment. 

iVhere  the  action  is  brought  to  foreclose  a  mortgage  upon  renl 
for  the  partition  of  real  pi-operty  ;  or  to  procure  an  adjudica- 
tvill  or  other  instrument  in  writing;  or  to  compel  the  determi- 
laira  to  real  property ;  or  whtMo,  in  any  action,  a  warrant  of 
igainst  property  has  been  issued  ;  the  plaintiff,  if  a  final  judg- 
ered  in  his  favor,  and  he  recovers  costs,  is  entitled  to  recover, 
0  the  costs  prescribed  in  the  lust  section,  the  following  percent- 
uimated  upon  the  amount  found  to  be  due  upon  the  mortgage ; 
of  the  property  partitioned,  affected  by  the  adjudication  upon 
other  instrument,  or  the  claim  to  which  is  determined ;  or  the 
property  attached,  not  exceeding  the  sum  recovered,  or  claimed  ; 
aay  be : 

m,  not  exceeding  two  hundred  dollars,  ten  per  centum, 
idditional   sum,  not  exceeding  four  hundred  dollars,  five  per 

additional  sum,  not  exceeding  one  thousand  dollars,  two  per 

'h  an  action  is  settled  before  judgment,  the  plaintiff  is  entitled 
ige  upon  the  amount  paid  or  secured  upon  the  settlement,  at 

those  rates.  In  an  action  to  foreclose  a  mortgage  upon  real 
ere  a  part  of  the  mortgage  debt  is  not  due,  if  the  final  judg- 

the  sale  of  the  whole  property,  us  prescribed  in  section  1637 
the  percentages,  specified  in  this  section,  must  be  computed 
ole  sum,  unpaid  upou  the  mortgage.  But  if  it  directs  the  sale 
y,  as  proscribed  in  section  1636  of  this  act,  they  must  be  com- 
pile sum  actually  due ;  and  if  the  court  thereafter  grants  an 
ing  the  sale  of  the  remainder,  or  a  part  thereof,  the  percentages 
iputed  upon  the  amount  then  due :  but  the  aggregate  of  the 
shall  not  exceed  the  sum,  which  would  have  been  allowed,  if 
m  secured  by  the  mortgage  had  been  due,  when  final  judgment 
i. 

In  an  action,  brought  to  foreclose  a  mortgage  upon  real  prop- 
the  partition  of  real  property ;  or  in  a  difficult  and  extraordi- 
here  a  defence  has  been  interposed,  in  any  action ;  the  court 
its  discretion,  award  to  any  party  a  further  sum,  as  follows : 

ction  to  foreclose  a  mortgage,  a  sum  not  exceeding  two  and  one- 

tum  upon  the  sum  due  or  claimed  to  be  due  upon  the  mortgage, 

egate  sum  of  two  hundred  dollars. 

other  case,  specified  in  this  section,  a  sum  not  exceeding  five 

upon  the  sum  recovered,  or  claimed,  or  the  value  of  the  subject- 

ved. 

But  all  the  sums  awarded  to  the  plaintiff,  as  prescribed  in  sec- 
lousand  two  hundred  and  fifty-two  of  this  act,  or  to  a  party  or 
parlies  on  the  same  side,  as  preambed  \ti  V>£v<i\«kaX.%«v\\Kswi^vi\ 
ihousnnd  two  hundred  and  ftfty-one  ol  \Vv\a  «lC^»^  wsx^  \Vk.  'exi^ 
nd  of  the  last  section,  cannot  e^ceed^Va  ^Jaa  tt.^ggc^^j?s^>*^'*^' 


•M  INOBBiffHai  OO0I&  SgSS 

§3dM.  W1wraanapplicatioDitiiiadetotecNirU>raveferee,t( 
a  trial,  ilie  (wymeDt  to  the  advene  party  of  a  Sun  not  exceeding 
lars,  or,  in  the  marine  court  of  the  citj  of  New-Toric,  a  sum  not  c 
five  dolUra,  besidee  the  feet  of  his  witneaaot,  and  other  taxable 
menta,  already  made  or  incurred,  which  are  rendered  Ineffectus 
adjournment,  mi^  be  required,  as  a  eonditioa  of  granting  the 
ment. 

%  3266.  K  party,  to  whom  ooeta  are  awarded  in  an  action,  is  e 
include,  in  hit  bill  of  ooets,  his  necefwary  diaburaementa,  as  foil 
l<fgal  feet  of  witnesaes,  and  of  refereea  and  other  oflicers ;  the  n 
eompenMtion  of  commiaaioners  taking  depoaitioBB ;  tiie  legal  feef 
Heation,  where  publication  is  directed,  pursuant  to  law ;  the  legxl 
for  a  certified  copy  of  a  depoaition,  or  ether  paper,  recorded  or  fil 
public  office,  neeoaaarily  uaed  or  obtained  for  uae  on  the  trial ;  tl 
able  expenaea  of  printing. the  papers  for  a  hearing,  when  required 
of  the  court ;  proapective  chai^  for  the  ezpenaea  of  entering  an 
ing  the  judgmient;  ond  tlw  sherUBTa  fees  for  receiring,  and  retui 
execution  thereon,  including  the  search  for  property ;  and  such  < 
aonable  and  neoeesary  expenses,  as  are  taxable,  according  to  the  c 
practice  of  tlie  court,  or  by  express  proviaion  of  law. 

§  3267.  A  plaintiif,  who  recovers  double  or  other  increased 
doea  not  thereby  become  entitled  to  more  than  single  costs ;  exec 
it  is  otherwise  specially  prescribed  by  law. 

§  3268.  In  either  of  the  following  cases,  a  defendant,  in  whoi 
final  judgment  is  rendered,  in  an  action  wherein  thecmnplaintdeiro 
roent  for  a  sum  of  money  only,  or  to  recover  a  chattel ;  or  a  fina 
made,  in  a  special  proceeding  instituted  by  a  State  writ,  is  e 
recover  the  costs,  prescribed  in  section  three  thousand  two  bur 
fifty-one  of  this  act,  and,  in  addition  thereto,  one  half  thereof : 

1.  Where  the  defendant  is  or  was  a  public  officer,  appointed 
under  the  authority  of  the  State,  or  a  persun  specially  appointed, 
to  luw,  to  perform  the  duties  of  such  an  officer  ;  and  the  action 
proceeding  was  brought  by  reason  of  an  act,  done  by  him  by  virl 
office,  or  an  alleged  omission  by  him,  to  do  an  act,  which  it  was  ] 
duty  to  perform. 

2.  Where  the  action  was  brought  against  tlie  defendant,  by  ret 
act  done,  by  the  command  of  such  an  officer  or  person,  or  iu  1: 
assistance,  touching  the  duties  of  the  office  or  appointment. 

3.  Where  the  action  was  brought  ngainst  the  defendant,  fortafc 
tress,  making  a  sale,  or  doing  any  other  act,  by  or  under  "Color  of 
of  a  statute  of  the  StHte. 

But  this  section  does  not  apply,  where  an  officer,  or  other  pers 
fied  herein,  unites  in  his  answer  with  a  person  not  eutitlcd  to  i 
tioual  costs. 

§  3259.  The  increase,  specified  in  the  last  section,  does  not 
the  disbursements ;  and  an  officer,  witness,  or  juror,  is  not  entit 
other  fee  in  the  action,  except  the  single  fee  allowed  by  law  fo 
vices. 

§  3260.  Where  an  action,  specified  in  section  8228  of  this  act, 
before  judgment  no  greater  aum  sVvftXV  b©  ^ft\uia.w^^^  ^ea  <i«s\s^  Ui 
rates  prescribed  by  section  Zth\.  ol  tVi\»  acx.. 
S  326L  This  -cfc  aii?  i^von\«:\wv  ^wnmsx* 
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is  act,  or  in  any  other  statute  remaining  unrepealed  after  this  act  takes 
:,  whereby  the  amount  of  costs  is  specially  fixed,  in  a  particular  case, 
wise  than  as  prescribed  in  this  article. 

ARTICLE  SECOND. 
Taxation  op  Costs. 

I.  Costs  ;  bow  taxed.  Allowances,  $  8305.  Review  of  taxation. 

etc.;  how  compated.  8266.  Duty  of  taxing  officer. 

).  Notice  of  taxation.  8267.  Affidavit    ret<pccting    disburse- 

L  Retaxation.  nient^. 

3262.  Costs  must  be  taxed  by  the  clerk,  upon  the  application  of  the 
'  entitled  thereto ;  except  that  the  court  may  direct,  that  interlocutory 
,  or  costs  in  a  special  proceeding,  be  taxed  by  a  judge.     The  clerk 

insert,  in  the  judgment  or  final  order,  the  amount  of  the  costs,  as 
1.  In  a  case  where  the  costs  are  in  the  discretion  of  the  court,  the 
i;  or  decision,  or  the  direction  of  the  court  for  final  judgment,  upon  a 
lit,  or  after  a  jury  trial,  must  specify  which  party  or  parties  are 
led  to  costs ;  but  the  amount  of  the  costs  must  be  a.scertained  bv  taxa- 
The  allowance,  specified  in  section  8252  of  this  act,  must  be  (;om- 
1  by  the  clerk  upon  the  taxation :  but  the  value  of  property,  required 

ascertained  for  that  purpose,  must  be  ascertained  by  the  court,  unless 
5  been  fixed  by  the  decision  or  report,  or  by  the  verdict  of  the  jury, 

which  ibe  final  judgment  is  entered ;  except  that,  in  case  of  actual 
tion,  it  must  be  determined  by  the  commissioners. 

3263.  Costs  may  be  taxed,  upon  notice  to  the  attorney  for  each  adverse 
',  who  has  appeared,  and  is  interested  in  reducing  the  amount  thereof. 
ie  of  taxation  must  be  served,  not  less  than  five  days  before  the  taxa- 

unless  the  attorneys,  serving  and  served  with  the  notice,  all  reside,  or    . 
their  offices,  in  the  city  or  town,  where  the  costs  are  to  be  taxed  ;  in 
h  case,  a  notice  of  two  days  is  sufficient.     A  copy  of  the  bill  of  costs, 
fying  the  items,  with  the  disbursements  stated  in  detail,  must  be  served 
the  notice  of  taxation. 

3264.  Costs  may  also  be  taxed  without  notice.  But  where  they  are 
xed,  notice  of  retaxation  thereof  must  immediately  afterwards  be  given, 
escribed  in  the  last  section,  by  the  party  at  whose  instance  they  were 
I ;  in  default  whereof,  the  court  musf,  upon  the  application  of  a  party 
led  to  notice,  direct  a  retaxation,  with  costs  of  the  motion,  to  be  paid 
le  party  in  default.  The  court  may,  in  its  discretion,  upon  thcapplica- 
of  a  party  interested,  direct  a  retaxation  of  costs  at  any  time.     Any 

deducted  upon  a  retjixation,  must  be  credited  upon  the  execution,  or 
•  mandate  issued  to  enforce  the  judgment. 

3265.  A  taxation  or  a  retaxation  may  be  reviewed  by  the  coih*t,  upon 
tion  for  a  new  taxation.  The  order,  made  upon  such  a  motion,  may 
'  or  disallow  any  item,  objected  to  before  the  taxing  officer,  in  which 

it  has  the  effect  of  a  new  taxation  ;  or  it  may  direct  a  new  taxation 
re  the  proper  officer,  specifying  the  grounds  or  the  proof,  upon  which 
tern  may  be  allowed  or  disallowed  by  him. 

3266.  An  officer,  authorized  to  tax  costs  in  an  action  or  a  special  pro- 
log, must,  whether  the  taxation  is  opposed,  or  not,  examine  the  bills 
ented  to  him  for  taxation  ;  must  salist^f  Yi\Ti\«.«\t  \\\w\.  ^  S^^  xvkto*. 
'ed  hv  him  are  correct  and  legal ;  and  mus^l  sUWe  «v\\.  «l^^  0^^x^'»  \<s5 
other  than  the  prospective  charges  expveaaVv  aWo'Wfe^  V3\vv^^^\^«^^ 
oc  appear  that  the  services,  for  which  ihe^   blTO  OMkX%w^^ '^^'^-  ''^'^ 
terfortned. 


a  Htiendniiue  of  n  wUnees.  cnnoot  1 
....  .  ^  Ihc  (lumber  of  diija  of  hla   iiolunl  ■  . 

aiirt.  if  travel  fees  ntv  ufturgwl,  lUe  distniice  for  whkli  ihey  ure  nllowttTl 
cbai^,  for  It  uopy  of  a  dtKumctit  or  pntiur,  L-annot  lie  ]i11uw«d,  nilhuul  il 
nffldovii,  Slating  ihBt  it  wiis  nolHalij  und  nnjewarily  used,  or  whe  neeMMfflr 
ulicained  for  nue.  An  irein  of  disburse  men  la,  in  a  bill  of  cosre,  eanmA  bt 
aiiuffeil,  iit  ant  case,  unless  il  is  <eriSed  by  nffidavil,  anil  appeurs  W  lliTt 
been  nei;esBarilj  incurred,  and  to  be  reiiaonable  in  amount, 

TITLE  III. 
Seeuritif /or  conU,  ] 

t  SSeS.  When  d6f«ndnnt   aaij   rcqnlrs       (  SSTS,  Jnftfflcaeion 


sees.  Id.:  Dftei  dcIIdu  commenced.  XTe.  Ordettaalvi 

3970.  The  loftE  two  fli^clloiu  nunlifliid,  Proceealiun. 

mil.  Id.;  Ill   ticiions   bj  and  Bffiiiisl  JS77.  Bflrct  of  Mm 


-■'■   ■         xsn.  nam  or ... 


Sara.  Order  lo  gim  aeBurliy^^  anB.  Uab.....    _.  ,.  .. 

Sim!  nutlets   at  pxruptlon ;    [d,,   of  39T9.  TM»    title    aiigillea'  to  (ptflll 

jnsdBciilion.  procenllns*.     ' 

§  3368.  The  durcudfliit.  in  an  action  broiighi  in  n  t-oart  of  reconl.  wT 
reqniru  Beeurity  fur  oosts  to  be  given,  as  prpstiilied  in  (bis  title,  vbntM 
plulniiff  nna,  when  the  m'tion  vriia  uomniem-ed,  cither 

I,  A  perion  reeidlng  witlioui  Ilie  t^intc ;  or,  if  ihv  «<:i'ron  ia  limn^bt  l>  * 
county  uourt,  or  in  the  imirineconrt  of  llm  city  of  Sew. York,  Ibecilywnt 
of  Yiinlters,  or  tlie  justluea"  court  of  the  tiiy  o't  Albany,  residing  witliOW^ 
city  or  county,  as  tne  unae  may  be,  wbertin  the  uuiirt  ib  loeuted;  or 

^,  A  foreign  eurponiiion ;  or 

3,  A  person  impriaoned  under  execuii<H>  for  a  urime ;  or 

4.  Tlie  oflii^ial  HSsignra  of  ■  pursou  so  irapiisoned  ;  the  oSoiiil  nfsigUtV 
official  Iriistee  oE  a  debtor  ;  or  lui  nraigaee  m  bnnkniptcv ;  nbere  llie  Kl>>* 
ia  bmu^lit  upon  a  muee  of  acduii,  arising  befoi'a  the  HeBigniBeu^  tt* 
appointment  of  the  trustee,  ov  the  ndjiidiuntion  in  hnnkruptcy;  or 

fi.  An  infiinl,  >vho?e  guurdinn  ad  litem  bus  not  given  suub  seuurit]'. 
g  3S69.  The  defendant,  la  a  like  ouliun,  may  require  tmciiriiy  fur  f^ 
to  be  given,  where,  afvr  the  coniinent^uieut.uf  [lie  Mtiun.  the  itlttttB 

1.  Ceiisea  to  be  a  resident  of  the  State  ;  or,  where  lli«  action  ia  bnMf^ 
iu  either  of  llie  local  courts  specifieJ  in  subdivision  llial  of  ihE  la«l  wiW 
ceuecH  to  be  H  iBSident  of  the  city  or  eountj,  as  tlie  uase  iu»y  be,  iUM 
the  cQiirt  is  located  ;  or 

^.  I"  adjudi(.-ated  u  bankrupt,  or  discharged  from  liis  debts,  or  cioneMM 
from    iipprisunnient,  puraiiant    to  a  law  of  the   State,   or  of  tbe  Vull^ 

3,  Is  BCDtenced  to  the  State  {irison,  for  a  term  less  than  fur  life. 

§  3370.  In  a  case  specitieit  in  either  of  the  last  two  acoliona.  it  ikM 
are  two  oi  more  plaintiffs,  the  defendant  cannot  re(|ulre  Mvurlty  foe  M* 
to  be  given,  unless  he  is  entillud  to  require  it  of  all  llie  plaintiffs. 

§  3271.  In  an  action  brought  by  or  against  an  eiecuWt  or  ndiriaHl'*' 
(or,  in  lii«  repreaenlalive  i:nptto\i'),iit  vWiuuiiteo  of  an  express  iniM."" 
peraoa  eilpreBslj  nulUoi'iied  Vi'J  atawj.\«  \a  »w,  m  XaNw  saad-,  nt  b; 
"■■luJ  HSuiuiiM,  the  BBSiftOoeo'  *  vstevNai.™  'Cm.  <:wMdMi«  <J.  vi 
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ft  3272.  Where  fieenrity  for  costi*  is  required  to  be  given,  t!ic  court  in 
Loh  the  action  is  pending,  or,  except  in  a  c:i>e  sp^ciSe*!  *n  t!ie  l:i:<t  6ec- 
1,  A  judge  thereof,  upon  due  pro(»f,  by  afti'iavlt  of  the  fuc;s,  must  ni;ike 
vrder  requiring  the  phiintiif,  within  a  time  siMviti?!!,  cither  to  pay  into 
krt|  the  sum  of  two  hundred  and  tifty  dollars,  to  be  applied  to  the  pay- 
■U  of  the  coBts,  if  hdv,  awarded  against  him.  or,  at  his  election,  tu  tile 
>li  the  clerk  an  undertaking,  and  to  serve  a  written  notic*e  of  the  payment 
of  the  filing  upon  the  defendant's  attorney;  and  staying  all  other  pro- 
idings,  on  the  part  of  the  plamtifT,  except  to  review  or  vacate  the  order, 
Ul  the  payment  or  filing,  and  notice  thereof,  and  also,  if  an  undertaking 
a;iTen,  the  allowance  of  the  same. 

J  3273.  The  undertaking,  specified  in  the  last  section,  must  be  executed 
the  defendant  by  one  or  more  sureties,  and  must  be  to  tiie  effect  that 
!y  will  pay,  upon  demand,  to  the  defendant,  all  costs  wh:cli  n.ay  be 
aided  to  hira  in  the  action,  not  exc*eeding  a  >urn,  si)ecitied  in  the  nuder- 
dng,  which  must  be  at  least  two  hundred  and  fifty  dollars. 

J  3274.  Within  ten  days  after  service  of  the  notice  of  filing  the  under- 
iing,  the  defendant  may  8<.:*ve  upon  the  plaint  iff  V  att(»rnoy  a  notice  that 
excepts  to  the  sureties  therein.  Within  ten  days  after  service  of  such  a 
lice,  the  plaintiff  must  serve,  upon  the  delenilantV  attorney,  a  notice  of 
)  justification  of  the  same  or  new  sureties  before  a  judge  of  the  court,  or 
ounty  judge,  at  a  specified  time  and  place;  the  time  to  be  not  less  than 
e  nor  more  than  ten  days  thereafter,  and  the  place  to  be.  within  the 
luty  where  the  action  is  triable. 

§  3275.  Section  580  of  this  act  applies  to  the  justification  of  the  sure- 
3.  Where  the  judge  finds  the  sureties  sufficient,  he  must  annex  the 
itten  examination,  if  any,  to  the  undertaking,  indorse  h  s  allowance 
jreon.  and  cause  them  to  be  filed  witli  the  clerk.  Where  the  defendant 
Is  duly  to  except  to  the  sureties,  the  undertaking  is  deemed  allowed,  and 
ist  be  indorsed  and  filed  in  like  manner. 

^  3276.  At  any  time  after  the  allowance  of  an  undertaking,  given  pur- 
int  to  such  an  order,  or  as  prescribed  in  section  3278  of  tiiis  act,  tlie 
irt.  or  a  judge  thereof,  upon  satisfactory  proof,  by  affidavit,  that  the  sum 
scified  in  the  undertaking  is  insufficient ;  or  that  one  or  more  of  the 
•eties  have  died,  or  become  insolvent,  or  that  his  or  their  circumstances 
ire  become  so  precarious  that  there  is  reason  to  apprehend  that  the  under- 
ling is  insufficient  for  the  security  of  the  defendant ;  must  make  an 
ler,  requiring  the  plaintiff  to  give  an  additional  undertaking.  The  last 
ir  sections  apply  to  such  an  order,  and  to  the  undertaking  given  pursuant 
sreto. 

5  3277.  Where  the  plaintiff  fails  to  comply  with  an  order,  made  as  pre- 
ibed  in  this  title,  or  to  procure  tlie  allowance  of  an  undertaking  given 
rsuant  to  such  an  order,  the  defendant  is  entitled  to  a  judgment  dismis- 
g  the  complaint,  and  in  his  favor  for  costs.  The  defendant  may  apply 
^refor,  as  upon  a  motion. 

§  3278.  Where  a  defendant  is  entitled   to   require  security  for  costs,  as 
f8cril)ed  in  section  3268  of  this  act,  the  plaintiff's  attorney  is  liable   for 
J  defendant's  costs,  to  an  amount  not  exceedm^  ov\g  XwxwCvx^  ^v^a\%.^ 
tJ)  mecurfcr  is  given,  Hs  prescribed   in   this  t'u\e.     1^>ac  \Aa\\\V\^'*  *  ^\Xvvc\%&n 
^  reJJere  himself  from  that  liability,  nUhovig;\\  \.\\e  ^eK^wv^vvoX  V^^  ^^^ 
ired  aecurity  for  costs  to  be  given,  by  filing  a.ud  vvovi\xt\w^ ^^  v^X^-***^^ 
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iif  Mt)  ui)(lort:ikiii<;,  as  if  nn  oixier  hud  been  made  as  prescribed  in  Bectki.-j 

:;.i7.i  •>r  iiii:*  mt. 

j;  3279.  Tlio  forcr^tMiig  sections  of  this  title  apply  to  a  special  pnoeeA>, 
\iv^  iiiMitiiifd  in  ii  court  of  record,  in  like  manner  as  to  an  nctioa;  for' 
Mliic-h  piir|K)sc.  the  proseeiitiiij;  party,  other  than  the  people,  or,  where  All 
spiTJal  pnit'tH'iiiiig  is  institutt'd  in  the  name  of  the  people,  upon  therelatioi 
i»t'  a  private  c'orp(»rati()n  or  individual,  the  relator,  is  deemed  a  plaintiff,  ni 
the  advorse  party,  a  defendant. 


!*> 


not  allowed  fees. 
§  3289.  No  tve  for   ndministering  CS* 
tain  official  oathtt.       ^^  " 

3290.  CertJiin    Kcarchca  to  be  gittH- 

tous. 

3291.  Officer,    etc.,    may  charge  f« 

\uk\d  for  outh,  postage,  etc. 
8292.  Id.;  his  rt'cs,  etc.,  to  be  pm 

before  required   to  tnuusK 

paper. 
'3293.  Proviifiion    where     printere  h 

couiitv  refuse  to  jmbli^h. 
8294.  Affidavit  of  refusal  to  pnblbk, ' 

etc. 
3295.  Comptroller    to    audit  certili 

chargeB. 


TITLE  IV. 
General  provisio)is  relating  to  feet. 

%  32fl0.  Taking  fec«  not   prescriDed  by 

law,  prohibited. 
8*2S1.  Id.:  for  wrvicej*  not  rendered, 

e.xcepr,  etc. 
8*^^.  Penalty  for  extortion. 
i'AJ^i.  Cleric  of  court  of  a|))M?nU  to  ac- 

eouiil  for  and  pay  over  fees. 

3284.  Id.;    clerks    of    »«ui)erlor     ciiy 

courts    in    New    York    and 
Brooklyn. 

3285.  Id.;  cerluiii  county   clerk?  and 

rejristers. 
8280.  General    provision   as   to   fees, 

etc..  to  be  accounted  for. 
3287.  Fees  of   certain    officers  to  be 

taxed  upon  demand. 
328H.  Parlies,    allonii-ys,    etc.,  when 

s^  3280.  Each  clerk  of  a  court  must  perform  all  the  duties  required  of 
hiuj,  in  the  course  and  practice  of  the  court,  without  fee  or  reward,  except 
as  expres.<^ly  pres('ril)od  by  law.  Eacli  public  ofhcer,  upon  whom  a  duty  is 
expressly  imposed  l>y  law,  must  execute  the  same  without  fee  or  reward, 
exeej)!  wliere  a  fee  or  other  compensation  therefor  is  expressly  allowed  by 
law.  An  ollicer  or  other  person,  to  wliom  a  fee  or  other  compensation  B 
allowed  bv  law,  for  any  service,  shall  not  charge  or  receive  a  greater  fee  or 
reward,  for  that  service,  than  is  so  allowed. 

>^  3281.  An  ofhcer,  or  other  person,  sliall  not  demand  or  receive  any  fee 
or  compensation,  allowed  to  him  bv  law  for  any   service,  unless  the  service 
was  actually  rendered  by  him  ;  except  that  an  officer  may  demand  in  advance 
his  lee,  where  he  is,  by  law,  expressly  directed  or  permitted  to  require  pay-     j 
nient  tliereof,  before  rendering  the  service.  ' 

§  3282.  An  officer  or  other  person,  who  violates  either  of  the  provisiwi-^ 
contained  \\\  the  last  two  sections,  is  liable,  in  addition  to  the  punishment 
prescribed  by  law  for  the  ciimminal  offence,  to  an  action  in  behalf  of  the 
j)erson  aggrieved,  in  which  the  i)laintiff  is  entitled  to  treble  damages. 

^  3283.  The  clerk  of  the  court  of  appeals  must,  within  ten  days  .ifter 
the  first  dav  of  January,  and  after  the  first  dav  of  Jidv,  in  each  vear,  i-ender 
to  the  comptroller  an  accurate  account,  under  oath,  of  all  fees  received  by 
him  for  his  olficial  services,  since  the  last  account  was  rendered ;  and  rau*^ 
pay  the  same  into  the  treasury  of  (he  Stale. 

§  3284.  The  clerk  of  each  of  the  following  courts,  to  wit :  the  court  of 

cow  man  picas  A)r  the  city  and  county  of  New  York,  and  the  superior  court 

of  the  city  of  Vow  York,  nwist.  accouwI  U'jy  v\\\  ^vivi^  \wAi\\<i^\iN  \\\\\i  Csi?  hia 

o/nciul  scn-icTS   and  pay  the  san^e  \ulo  V\xe  mWn  vxvivv*vLVN,-;v>^  T^x^«.^.x^^^AV, 

/^^^     VI'  ctoi  o"  the  city  court  oi  livooU.u  u^^x..  .......  ..x  ^X^^ 
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I  to  him,  and  all  fees  received  by  him  for  bis  official  aerrices,  and  pay 
«ame  into  the  treasury  of  iho  county  of  Kings,  as  pi«i«cribed  by  l.iw. 

8285.  Except  as  otherwise  specially  prescribed  by  law,  each  county 
k  or  register,  who  receives  a  salary,  uiust  necount  for,  under  oath,  and 

to  the  treasurer  of  his  county,  in  the  manner  prescribed  by  law,  all 
1^  perquisiics,  and  emoluments,  received  by  hitn,  lor  his  official  services. 

3286-  Where  a  public  officer  is  required,  by  law,  to  keep  an  account 
or  to  pay  over,  the  fees  or  other  moneys,  received  by  him  for  official 
^ioes,  he  must  include  thereiu  all  sums,  received  by  him,  to  which  he  was 
itled,  by  reason  of  any  net,  performed  by  him  in  his  official  capacity  ; 
Mher  the  act  did  or  did  not  pertain  to  his  office,  or  to  the  business 
reof. 

{  3287.  Each  county  clerk  or  register  of  deeds,  who  claims  any  fees  by 
ae  of  his  office ;  and  each  sheriff  or  coroner,  who,  upon  the  collection 
in  execution,  of  the  settlement,  either  before  or  after  judgment,  of  an 
nn  or  a  special  proceeding,  claims  any  fees,  which  have  not  been 
ed;  must,  upon  the  written  demand  of  the  person  liable  to  pay  the  same, 
M  them  to  be  taxed  within  the  county,  upon  notice  to  the  i^erson  mak- 
the  demand,  by  a  justice  of  the  supremo  court,  a  judge  of  a  superior  city 
rt,  or  the  county  judge.  After  such  a  demand  is  made,  the  officer  can- 
collect  his  fees,  until  they  have  i>een  so  taxed. 

i  3288.  A  party  to  an  action  or  a  special  proceeding  is  not  entitled  to 
ie,  for  attending  as  a  witness  therein,  in  his  own  behalf,  or  in  behalf  of 
irty  who  pleads  jointly,  or  is  united  in  interest,  with  him ;  and  an  attor* 
or  counsel,  in  an  action  or  a  special  proceeding,  is  not  entitled  to  a  fee, 
attending  as  a  witness  therein,  in  behalf  of  his  client. 

3289.  An  officer  is  not  entitled  to  a  fee,  for  administering  the  oath  of 
.■e  to  a  member  of  the  legislature  to  any  military  officer,  to  an  inspector 
ilection,  clerk  of  the  poll,  or  any  town  officer ;  or  to  more  than  ten  cents, 
admiuisteriug  an  official  oath  to  any  other  officer. 

3290.  Each  of  the- following  officers,  to  wit:  the  secretary  of  State,  the 
iptroller,  the  treasurer,  the  attorney-general,  and  the  State  engineer  and 
reyor,  may  require  search  to  be  made,  in  the  office  of  either  of  the  others, 
►f  a  coucty  clerk,  or  of  the  clerk  of  a  court  of  record,  for  any  record, 
iment,  or  paper,  where  he  deems  it  necessary  fur  the  discharge  of  his 
:ial  duties,  and  a  copy  thereof  or  extracts  therefrom,  to  be  innde  and 
iially  certified  or  exemplified,  without  the  payment  of  any  fee  or  charge. 

3291.  Where  an  officer  or  other  person  is  required,  in  the  course  of  a 
f  imposed  upon  him  by  law,  to  take  an  oath,  to  acknowledge  an  instru- 
it,  to  cause  an  instrument  to  be  filed  or  recorded,  or  to  transmit  a  paper 
iiother  officer,  he  is  entitled,  in  addition  to  the  fees,  or  other  coiiipensa- 

for  the  service,  prescribed  by  law,  to  the  fees  necessarily  paid  by  him, 
he  officer  who  administered  the  oath,  or  took  the  acknowledgment,  or 
I  or  recorded  the  instrument ;  and  to  the  expense  of  transmitting  the 
er,  including  postage,  where  tlie  transmission  is  lawfully  made  through 
poHt-office. 

3292.  Each  provision  of  this  act,  requiring  a  judge,  clerk,  or  other 
er  to  transmit  a  paper  to  another  officer,  for  the  benefit  of  a  party,  is  to 
onstrued  as  roquinng  tiie  transmission  only  at  t\\e  Tec\>\e?.\.  qI  ^^  \>^'^- 
so  io  be  benefited,  and  upon  payment  by  hm  ol  l\\e  \^ca  vO\q^^^  V^ 
or  the  paper  transmitted,  or  any  copy  or  cerl\^c«iXe  cotvw%c\a^  \>aK«^ 
Md  the  expentics  Fpecitied  in  the  last  aeotiovi. 
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§  3293.  If  the  proprietor  of  each  newspaper,  published  in  & 
county,  in  w^)k.*h  any  notice,  order,  citation,  or  other  paper  id  reqo 
)uw  tu  be  publi<«heU,  retudes  to  publish  the  same,  for  the  fees  prescr 
law  for  the  puUlicutioii,  it  nia>'  be  published  in  the  newspaper,  pH 
Albany,  in  which  legal  notices  are  required  by  law  to  be  published. 
rc<iuired  by  law  to  be  published  in  ihat  newspaper,  and  also  in  ; 
newspaper  published  in  a  city  or  county,  and  the  proprietor  of  ead 
paiN?r  in  that  city  or  county  refuses  to  publitth  it  for  the  fees  so  pr« 
it  may  l>e  published  in  the  newspaper,  pubHshed  nearest  to  the 
wheie  a  poi*son  is  required  to  appear,  or  where  an  act  is  to  be  done, 
ant  thereto,  the  proprietor  of  which  will  publish  the  same,  for  tho: 
Publication,  luailc  as  prescribed  in  this  section,  is  as  valid,  as  if 
made  in  the  city  or  county,  where  t'.ie  publication  Uiercof  is  so  requ 
law. 

fi  3294.  Where  publication  is  made,  as  prescribed  in  the  last  ! 
elsewhere  than  in  the  city  or  county  where  it  is  otherwise  required 
to  be  made,  the  affidavit  of  publicati(m  must  cither  be  uccomptmied 
affidavit,  or  contain  a  statement,  to  the  e£fect  that  an  application  to 
the  ailvertisemcnt  was,  l)efore  such  publication,  made  to  the  propr 
eai'li  newspaper  published  in  the  city  or  county ;  that  the  amount 
\of^:\\  fees  for  such  publication  was  at  the  same  time  tendered :  and  i 
application  was  refused.  Such  an  affidavit  is  presumptive  cvidenci 
facts  slated  therein. 

§  3296.  Where  the  fees  or  other  charges  of  an  officer  are  ohargt 
the  i^tate,  they  must  be  audited  by  the  comptroller,  and  paid  on  hia  > 
except  as  otherwise  specially  prescribed  by  law. 

TITLE  V. 

Sums  allou<(d  as  fees. 

$  .Si.^5.  Rfferce'p  fee?  conerally.  ance  to  grand  and  trii 

HCUT.  1(1.;  upon  htilei*  of  real  property.        J  3315.  Id.;  extra  pay  upon  pi 
^~*'JS.  Fi't's  for  oaths  and  ucknowledg-  trials, 

inouts,  3316.  Jurors''  fees  in  special 
3^99.  Surveyors'  and   commistjiioners'  ings. 

foes,  in   action    for  partition  3317.  Fees  of  printers. 

or  dower,  etc.  3318.  Witnes^es^'  fees  geneni 

'SiWO.  Fees  of  the  clerk  of  the  court  33J9.  Id.:  on  depoi>ition  to  I) 

of  appealt*.  another  state. 

3301.  Clerk's    fees    in    civil    actions  33C0.  Ref-eiverV  cominission< 

Cenerally.  3321.  Fees  of    county   treaMi 

3302.  The  laM  section  qualiflod.  chamberlain  Of  N.  Y 
3-"i03.  Clerk's  f«'«'s  upon  iialuraliziition.  3322.  Fees  of  a  ju.^tice  of  tl 
3.'H)1.  Pees  of  ccniity  clerks  jrf^nerally.  3323.  Constiit)le's  fees. 
3.*X)5.  Certaiu  provisions  not  affected  3324.  Id.;    atiidavit    upon   c 

hy  the  last  section.  travel  fee-. 

330G.  Fees    of     register    and     otlier  3325.  Justice's  court,  fees  np< 

chirks.  mission. 

3307.  ^^heriff  .s  fees.  3326.  Id.;  juror's  fees. 

;j.'^)8.  Thsl.ist  section  qualified.  3327.  Id.;  x^ituesses'  fee?. 

3:i',!9.  Id.;  how  collected.  3328.  Id.:  fees  to  ho  paid  be 

3310.  Coroner's  fees.  vices  reuderea. 

3;^11.  Stenojjrapher's  fees  for  copies  of  3:^29.  Id.;  by  whom  tees  to 

notes.  33;:iO.  Certaiu    special    provii 

3312.  Compensation  of  constables  at-  cepied  fioni  thistiih 

tendinvf  courts.  3331.  Provisions  as  to  chani: 

3313.  Fees  of  trial  jurors.  3332.  This  title  applies  to  c 
83)4.  iJiipervisors   may  make   aUo'w-  only. 

^  3296.  A  referee,  \n  at\  aet\oA\  ot  v\  %v^-c\\\\  v>''^^'^'i'^^^^^^^'^^'«'5^^ 
couit  ot  record,  or  m  a  bpeaaX  pvoeeevyxuvL.,  vvvVv^vx  vx*  vxv.>v^x\;^ 
twelfth  of  chapter  seveuteeutYv  oi  t\u^  ^^v,.*  euuv\^^  v^^v^  ^v>\\ 
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lay,  spent  in  the  business  of  the  I'eference  ;  unless,  at  or  before  the  com- 
DDcnceuient  of  the  trial  or  hearing,  a  different  rate  of  compensation  is  fixed, 
by  the  consent  of  the  parties,  otiier  tbau  those  in  default  for  failure  to 
appear  or  plead,  manifested  by  an  entry  in  the  minutes  of  the  I'eferee,  or 
otherwise  in  writing,  or  a  smaller  compensation  is  fixed  by  the  court  or 
(udge  in  the  order  appointing  him. 

§  3297.  The  fees  of  a  referee  appointed  to  sell  rotjl  property  pursuant 
to  a  judgment  in  an  action,  are  the  same  as  those  allowed  to  the  sheriff  ; 
and  he  is  also  allowed  the  same  disbursements  as  the  sheiifT.     W here  a 
referee    is    required    to   take   security   upon   a   sale,  or  to  distribute,  or 
apply,  or  ascertain  and   report   upon  the  distribution   or    application  of, 
any  of  the  proceeds  of  the  sale,  he  is.  also  entitled    to    one-half  of   the 
commisstons  upon  the  amount  so  secured,  distributed,  or  applied,  allowed 
by  law  to  an  executor    or    administrator   for  receiving   and    paying   out 
money.     But  commissions  shall  not  be  allowed  to.  him  upon  a  sum  bid- 
den by  a  party,  and  applied  upon  that  party's  demand,  as  fixed  by  the 
jadgment,  without  being  paid  to  the  referee.     And  a  referee's  compensa- 
tion, including  commissions,  cannot,  where  the  sale  is  under  a  judgment 
in  an  action  to  foreclose  a  mortgage,  exceed  fifty  dollars,  or  in  any  other 
esse  five  hundred  dollars. 

§  3298.  Any  officer,  authorized  to  perform  the  services  specified  in  this 
section,  and  to  receive  fees  therefor,  is  entitled  to  the  following  fees : 

1.  For  administering  an  oath  or  afiSrmation,  and  certifying  the  same 
"When  required,  except  where  another  fee  is  specially  prescribed  by  statute, 
twelve  cents. 

^  2.  For  taking  and  certifying  the  acknowledgment  or  proof  of  the  execu> 
^n  of  a  written  instrument ;  by  oh6  person,  twenty-five  cents ;  and  by  each 
additional  person,  twelve  cents :  for  swearing  each  witness  thereto,  six  cents. 

§  3299.  A  surveyor,  employed  as  prescribed  by  law,  in  an  action  for 
Partition  or  dower,  or  to  determine  dower,  is  entitled  to  five  dollars  for  each 
^y,  actually  and  ne(?essarily  occupied  in  surveying,  laying  out,  marking,  or 
'(lapping  land  therein.  Bach  assistant,  so  employed,  is  entitled  to  two  dol- 
^>^  for  each  day,  actually  j\pd  necessarily  occupied  in  serving  under  ihe 
■Orveyor's  direction.  Each  commissioner,  appointed  as  prescribed  by  law, 
^  make  partition  or  admeasure  dower,  is  entitled  to  five  dollars  for  each 
^«y*s  actual  and  necessary  service. 

§  3300.  The  clerk  of  the  court  of  appeals  is  entitled,  for  the  services 
specified  in  this  section,  to  the  following  fees : 

For  filing  a  notice  of  appeal  to  that  court,  and  all  the  papers  transmitted 
•J»erewith,  fifty  cents. 

f*ur  filing  any  other  paper,  ten  cents. 

For  drawing  an  order,  twenty  cents  for  each  folio. 

For  entering  an  order,  twenty  cents ;  and  for  each  folio  more  than  two, 
•^U  cents. 

For  drawing  a  judgment,  twenty-five  cents  ;  and  for  each  folio  more  than 
^o,  ten  cents. 

For  entering  a  judgment,  twenty-five  cents ;  and  for  each  folio  more  than 
^Oy  ten  cents. 

For  a  certified  copy  of  an  order,  record  or  other  paper,  entered  or  filed  in 
lis  office,  ten  cents  for  each  folio. 

Eor  engrossing  a  remittitur,  ten  cents  for  each  folio. 

For  a  certific^ite,  other  than  that  a  paper,  for  the  copying  of  ^iVvvqVl  Vft  ^ 
Utitled  to  a  fee,  is  a  copy,  twenty-five  cents. 

For  sealing  any  paper,  when  required,  fifty  ccula. 


g  aaoi.  [miW  188I.J  boil*  M  «lk««to  »iuiuHii>i  die  i 
tloB,  each  cbtfc  of  a  c— it  9i  rwdJi  ■irtMlii,  lor  fcl»  lenrfew  fai 
or  a  apodal  proewdiaS|  broaghl  te  op  tiomfffriwlf  thfroowt  «f 
to  olork,  tD  Uw  foUoWSig  font: 

UpoB  tbo  trial  of  tlw  otAkM,  or  tho  iMutag,  npoQ  llio  mnts,  of 
cial  prooeediDg,  from  tho  party  bringiog  te'-oa,  oaoJoliar. 

For  enterinft  6iial lotfgni^t.itt  tlip ocitioiiL  oc eotpqu^gatfinpX ord 
special  prooeeaiii&  iioliidiiig  the  llUiig  of  tno  Jodgment  lolL  and  i 
the  judgment  to  maert  Uimiii,  ilf^  oobm;  wl  ieo  contr  to  uM 
eaeh  folio  exoeeding  toOy  oontaiiMd  In  tlie  order  or  jadgmeot. 

For  entering  any  other  order  or  an  inlerlooatory  judgmenti  ten 
each  folio  exoeedlng  fivo- 

For  a  eertifted  or  oc)ier  oopj  of  an  order,  vepordi  or  other  pipe 
or  filed  In  his  offlee,  life  oqata  for  each  foliOf 

For  a  certified  tianMript.9f  the  docket  ol.a  judgment,  twelve  « 

For  filing  a  tranaori|ft  jenjl  rtorkotlng  or  lo-dooketing  a  ju^gow 
upon,  six  cents.  .       , 

He  is  not  entitled  to  aiiy.fep  or.  Other. obnipensatloii,  for  any  oth 
in  an  action  or  a  speetal  prp^eediilg  in  Uie  oourt,  except  that  wb 
also  county  clerk,  be  may  charge  lees  as  preiwribed  in  section  tJi 
sand  three  hundred  and  four  cS  (his  act,  subject  to  the  limitHtioi 
contained. 

Where  the  attorneys  for  all  the  parties  tntereeted,  other  than  i 
default  or  against  whom  a  Judgment  or  a  final  order  has  been  tBk< 
not  appealed  from,  stipnlate  in  trWtlng  that «  paper  is  a  copy  of  i 
whereof  a  certified  copy  is  required  by  any  provision  of  this 
stipulation  takes  the  plaee  of  a  certificate,  as  to  the  parties  bo  b 
and  the  clerk  is  not  required  to  certify  the  same  or  entitled  1 
therefor. 

He  is  not  entitled  to  any  fee,  or  otiier  oranpensation,  for  any ' 
vice,  in  an  nctioa  or  a  special  proceeding  in  the  court,  except  that 
is  also  county  clerk,  he  may  charge  fees  as  prescribed  in  sectio 
this  act,  subject  to  the  limitations  therein  ijoutained.    . 

§  3302.  The  last  section  does  not  apply  tsi  the  clerk  of  a  8 
court,  of  the  marine  court  of  the  city  of  New  York,  of  the  city 
Yonkers,  of  the  justices'  court  of  the  city  of  Albany,  or  of  a  i 
recorder's  court, 

§  3303.  The  clerk  of  any  court,  which  has  jurisdiction  to  nat 
alien,  is  entitled,  for  the  services  specified  in  this  section,  to  the 
fees : 

For  all  services,  upon  the  filing  of  a  declaration  of  intention  I 
to  become  a  citizen,  including  the  oath  or  affirmation,  tlie  recordi 
same,  and  a  certificate  thereof  delivered  to  tl^  alien,  twenty  cents 

For  all  services,  upon  the  admission  of  the  alien  to  be  a  citizen, 
the  recording  of  the  papers,  and  a  certified  copy  of  the  record,  w 
be  delivered  to  any  person  requiring  it,  fifty  cents. 

§  33Q4.  A.  county  clerk  is  entitled,  for  the  services  specified  ij 
tion,  except  where  another  fee  is  allowed  therefor  by  special  stal 
vision,  to  the  following  fees : 

For  searching  and  certifying  t.\\e  title  to^  and   incumbrances 
property^  for  each  year  for  N»\\ic\i  xXie  s^vitc\v  v^xBk»Afe>\.w  «»K5a 
each  kind  of  conveyance  or  Wen,  ^ve  ceivxs^ 
For  a  copy  of  an   order,  record,  ov  ox.W  v^^t,«.v««^  ^ 

omce,  eight  cents  ior  each  foVio. 
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For  filing  a  transcript,  und  making  an  entry  as  prescribed  in  section  1268 
>f  this  act,  twelve  cents.    - 

For  issuing  an  execution  upon  a  judgment,  a  transcript  whereof,  or  of 
he  docket  of  which,  has  been  tiled  in  his  office,  fifty  cents,  to  be  paid  by 
he  party  at  whose  request  the  execution  is  issued,  and  to  be  collected  by 
he  sheriff  in  addition  to  the  sum  due  upon  the  judgment. 

For  recording  and  indexing  n  notice  of  the  pendency  of  an  action  filed  in 
lis  office,  ten  cents  for  each  folio  contained  in  the  notice. 

For  cancelling  such  «  notice,  or  a  notice  filed  in  his  office,  as  prescribed 
n  section  649  of  this  act,  twenty-five  cents. 

For  recording  any  instrument,  which  must  or  may  legally  be  recorded  by 
lim,  ten  cents  for  each  folio. 

For  filing  a  certificate  of  satisfaction,  or  other  satisfaction-piece,  of  a 
mortgage,  and  entering  the  satisfaction,  twenty-five  cents. 

For  affixing  and  indexing  a  notice. of  foreclosure  of  a  mortgage  as  pre- 
scribed in  section  2390  of  this  act,  twenty-five  cents. 

For  entering  a  minute  that  a  mortgage  has  been  foreclosed,  ten  cents. 

For  filing  and  entering  a  satisfaction  or  an  assignment  of  a  judgment, 
twelve  cents. 

For  filing  and  entering  the  bond  of  a  collector  or  other  officer  authorized 
to  receive  taxes,  twelve  cents. 

For  seai-ching  for  such  a  bond,  six  cents. 

For  entering  satisfaction  thereof,  twelve  cents. 

For  sealing  any  paper,  when  required,  twelve  cents. 

For  filing  and  docketing  notice  of  a  mechanic's  lien,  ten  cents. 

For  filing  and  entering  speciticntions  and  all  other  papers  relating  to  a 
'Hen  against  a  vessel,  twenty-five  cents. 

For  filing  any  paper  required  by  law  to  be  filed  in  his  office,  other  than 
*8  expressly  provided  for  in  this  section,  six  cents. 

For  filing  any  paper  deposited  with  him  for  safe  keeping,  six  c*»nts  ;  and 
lor  searching  for  such  a  paper,  when  required,  three  cents  for  each  paper 
necessarily  opened  and  examined. 

For  a  certificate,  other  than  that  a  paper,  for  the  copying  of  which  he  is 
•fititled  to  a  fee,  is  a  copy,  tirenty-five  cents. 

For  inquiring  into,  determining,  and  certifying  the  sufficiency  of  the  sure- 
■^  of  a  sheriff,  fifty  cents. 

For  attending  upon  the  canvassing  of  votes,  given  at  an  election,  two  dol- 

For  drawing  the  necessary  certificates  of  the  result  of  the  canvass, 
•*ghteen  cents  for  each  folio ;  and  for  the  necessary  copies  thereof,  nine 
^tits  for  each  folio. 

?or  notifying  the  governor  that  any  person  has  taken  an  oath  of  office, 
'•n  cents  and  the  necessary  postage. 

I'or  notifying  the  governor  that  any  person  has  neglected  to  take  an  oath 
*f  office,  or  toiile  or  renew  any  security,  wiihin  the  time  prescribed  by  law, 
'^  of  a  vacancy  in  an  office  in  his  county,  ten  cents  and  the  necessary 
•'^stage. 

I'or  notifying  any  person  of  his  appointment  to  office,  twenty-fi«e  cents, 
'id  the  expenses,  actually  and  necessarily  incurred  in  giving  the  notice, 
'Hii'h  the  comptroller  deems  reasonable. 

{"or  entering,  in  the  minutes  of  tlie  county  court,  bl  Wvi^vviei  \.ci  V^%>^  ^ 
*^^v,  and  for  a  copy  thereof,  one  dollar. 

I^or  taking  and  entering  a  recognizance,  from   ;\T\y   pet^oxv  ^lvsAX^^vvij^  ^» 
ep  n  ferry,  twenty-^ve  cents. 
9ut  a  county  clerk  is  not  entitled    to  any  fee,  uudet  VVv\«.  ^«'A^.^:^oxv^  V«« 


§  330G.  The  lust  aecliun  doea  not  atfeut  nii;  Ep()i:ia1  stMlllorf  pruviiiu*, 
wioaiiiiiig  umepeiilad  lifter  Ihia  title  tnkuB  eflact,  ivherebv  h  rei),  dilTmai 
(I'uiii  the  Tco  tliuTCin  ulloiveJ,  is  Bllnweil  tu  llie  L'lerk  (it  tlie'titj'  ddiI  cMiolf 
ul'  Nen  Yarb,  or  □£  tlie  c(iut>ty  of  iLUigf,  fui'  u  aerv-ii-e  liiercia  »]>«.-ifieii. 

g  3306.  The  register  of  snj  (^nuntv,  or  the  clei'k  of  hdv  t^rart  sF  nrnM, 
ti  entil.lcil.  fur  nit;  aefciueB  spet^'Sinl  in  ifap  luHt  aevtiuii  but  uue,  wlilcli  ktlt 
nurlioiizcd  to  pecfoi'm,  to  Lhu  lues  bpei'ified  Qiereiii,  Bubjcvt  to  llie  itinlifloh 
tiuiiii  thcroiii  eonlalDeJ. 

%  3307<  A  sheriff  is  entitlei],  for  tlie  sei'vices  s[]eLilied  in  ilita  eectinn,  U 
the  fullowjng  feen : 

].  For  sei'Tiiig  0  aiunmon^  witli  or  without  either  a  cop;  of  llie  Mfli- 
pinint,  or  a  notiee  xpeL-iGeii  in  aeelion  four  hiiiidri^il  iitkI  nuiet^i^n  oi  -i-iUm 

lour  hundred  and  twenty-llirue  of  thip?  nii  :  or  fiv  ■fvlr'^  '—  .■■■ • 

order  of  orrest,  or  nliy  other  niuudaLc,  !■■    ■  !■■  - 

no  other  fee  is  flpeeiiilly  presei-ibLiI  l:i"  i 

eiich  person  served  01' BS  to  wliom   it   i     . 

liug  tu  aerve  or  eiei'ute  the  flame,  Hi\  <  'III '   ' I - 

and  I'etnming;  the  imvellin;^  fees  to  be  <.(iiiipiiLi-il  li<iii>  iht'  iwni  Ium-h  'iI 
the  uouiil}' ;  or,  if  there  are  two  or  more  uiuit  liousus,  from  tlut  UMM 
to  the  plaee  of  Berviee  or  exei-utiuu.  But  wbero  two  or  mora  mHudatnm 
dellvei'ed  to  a  Hlienff.  tu  he  fervid  upun  or  eieciiled  ugniii^t  one  pciaNII 
one  thne,  in  one  iivciue  or  epednl  pinjueei^hig  ;  or  nhel'e  ii  mniiilile  i>««ta' 


for  to  paj  the  eaine  to  the  aheriff.    For  niuLing  uud  filing  n   .ii 
renl  pi-operlv,  or  nn  ini-enlorj  of  per6oniLl   |Muperty   alttulni: 
Lvots  fDreiieii  folio  ;  lor  CHeh  uece^sury  enpv  thereof,  in^lv  hi'  -   ' 
folio ;  logelhw  witlj  Bueli  i-ompeuBatlon  Id  iIjc  uppiiilfeis  aa  tlit-  jnuge  a"^    j 
ing  llie  warrant  hIIdwb,  not  eiiieediug  tiv<i  liolliii  s  to  euch  upp<ui«<i  Ivf  umii  J 
d:iy  uiIuhII;  cmpluyeJi  for  idvertisiiig,  iliiriiif*  tlie  ]>eriileiiuT  ut  iliit  Kli«^  I 
pei-soiinl  property  nttnched,  the  atiniP  f(<ce   i!»  nre  ulloived    to  ■ilwrilTIW] 
niivertiaiiip;  penoaal  property  for  rule,  by   virtue  of  an  exeuutioii.     II  )k>  I 
iiu^ou  is  EBttled,  either  before  or  nfici'  judgment,  the  sherift  is  entiueil  w  ■ 
poundiige  upon  the  cslue  uf  tlie  property  utuuhed.  pat  cxceediug  the  (M 
BE  whteh  the  Eettlenient  is  in»de. 

S.  For  a  copy,  neceaHarily  lunde  by  liim,  of  n  sumukona  ur  otiier  aur 
dnie,  nr  o'f  »  eomplnint,  uOidavit.  qr  Other  piiper  aerred  by  liiiu,  «li«r*  ■• 
fee  therefor  is  speciBlU  presciibed  by  luw,  twelve  i;enlB  for  cavh  (olio.        • 

4.  I'or  iiiiiiljiligi'mwslo  a\.v™i  a  \.'™,\  Mum  ot  a  court  of  tecord,  IIH 
t'enla  fur  eiioli  u.iuae  ^AafeAu^ttlXw.  «'i\«iaOT,W'iiiiJi\v)  i>^<wt,ui  b«  (Mf 


1 8807  AMOUNT  OF  FEES.  631 

Lrinl  hy  n  jury,  until  the  fee,  specifieti  in  this  subdivision,  is  paid  to  liini, 
for  the  use  of  the  sheriff.  And  where  the  cause  is  tried  at  a  subsequent 
term,  without  a  new  note  of  issue,  as  prescribed  in  section  nine  hundred  and 
gevcnty-seven  of  this  act,  the  pui  ty  moving  the  trial  must  pay  to  tlie  clerk, 
for  the  use  of  the  sheriff,  tlie  calendar  fee  or  fees  remaining  paid. 

6.  For  notifying  jurors  drawn  to  attend  upon  u  writ  of  inquiry,  or  to  try 
the  validity  of  a  clain)  to  personal  property,  seized  by  virtue  of  a  warrant 
of  attachment  or  an  execution,  or  in  obedience  to  a  precept,  issued  by  com- 
missioners appointed  to  inquire  concerning  the  incompetency  of  a  person  to 
manage  himself  or  his  affairs,  -in  consequence  of  idiocy,  lunacy,  or  habitual 
drunkenness,  or  in  any  case  not  provided  for  in  the  last  preceding  subdi* 
vision  of  this  section,  including  the  making  and  return  of  the  inquisition 
when  required,  for  each  juror  notified,  twenty-five  cents.  For  attending  a 
jury,  when  required,  in  such  a  case,  two  dollars. 

6.  For  receiving  an  execution  against  property,  entering  it  in  his  books, 
searching  for  property,  and  postage  on  the  return,  when  made  through  the 
post-office,  fifty  cents.  If  required  by  the  sherifi',  that  fee,  together  with 
lii:*  fee  for  returning  the  execution,  must  be  paid,  by  the  person  in  whose 
behair  the  execufion  is  issued,  at  the  time  when  it  is  delivered  to  the  sheriff, 
who  is  not  bound  to  execute  it  unless  the  fee  is  so  paid.  For  mile^ige  upon 
an  execution,  for  each  mile,  going  only,  ten  cents  ;  to  be  computed  as  pre- 
scribed in  subdivision  first  of  this  section. 

7.  For  collecting  money  by  virtue  of  an  execution,  a  warrant  of  attach- 
ment, or  an  attachment  for  tlie  payment  of  money  iu  an  action  or  a  special 
proceeding ;  or  by  virtue  of  a  warrant  for  the  collection  of  money,  issued 
by  the  comptroller,  or  by  a  county  treasurer;  in  any  county  except  New 
York,  Kings,  or  Westchester,  three  per  centum  upon  the  sum  collected,  not 
cxceednig  two  hundred  aiid  fifty  dollars  and  two  per  centum  upon  the  resi- 
due of  the  suuj  collected ;  and  in  either  of  the  counties  of  New  York, 
Kings,  or  Westchester,  two  and  one  half  i>er  centum  upon  the  sum 
euliected,  not  exceeding  two  hundred  and  fifty  dollars,  and  one  and  one 
quarter  per  centum  upon  the  residue  of  the  sum  collected  ;  and  also,  where 
HO  execution  is  stayed  after  a  levy,  by  order  of  the  court  or  otherwise,  or 
where  a  levy  is  upon  a  live  animal,  or  speedily  perishable  property,  such 
Additional  compensation,  for  his  trouble  and  expenses  in  taking  care  of  and 
preserving  the  property,  as  the  court  or  a  judge  thereof  allows.  W^here  a 
settlement  is  made  after  a  levy  by  virtue  of  an  execution,  the  sheriff  is  enti- 
tled to  poundnge  upon  the  value  of  the  property  levied  upon,  not  exceeding 
the  sum  at  which  the  settlement  is  made,  and  to  the  additional  com[)eusa- 
tion,  if  any,  provided  for  in  this  subdivision. 

8.  For  advertising  real  or  personal  property  for  sale,  by  virtue  of  nn 
execution,  warrant  of  attachment,  or  other  warrant  specified  in  the  last  pre- 
eeding  subdivision,  two  dollars,  unless  it  is  stayed  or  settled  before  sale ; 
and  in  that  case,  one  dollar. 

9.  For  making  duplicate  certificates  of  the  sale  of  real  property,  by  virtue 
of  an  execution,  twenty-five  cents  for  each  folio.     For  diawing  and  execu- 
ting a  conveyance,  upon  a  sale  of  re<il  property,  two  dollars,  to  be  paid  by 
the  grantee.     The  sheriff  is  also  entitled  to  the  printer's  fees,  as  prescribed 
by  law,  paid  by  him  for  the  publiciition,  not  more  than  six  weeks,  of  a 
notice  of  the  sale  of  real  property,  and   he  may  require  the  party  directing 
the  sale   to  advance  the  printei's  fees,  in  wh\c\\  cv\ao,  \vfc  xi\\i^\.  \QL\k^"^  ^^ 
same  out  of  rhe  proceed^.     Where  the  notice   ib  \)wVA\ft\\evi  vworwi  \>c\i\w.^w 
weckft,  or  the  finle  is  pos/po/K*/,  the  expense   of   co\\V\\\\vvv\\»  \V\ci  \^!i^c^S^i•^^.^S5?ev^ 
r  of  publhbinfT  the  notice  of  postponeniowt,  TOWst  \>tt  VoX'X  >o^   >iX^«!i  \s^»«^ 
^vesting it.     Where  two  ov  more  executions  agavust.  \\\e  ^^oV««V3  ^^  ^ 


Jodgnwnt  debtor  an  III  tlw  hmii  «f  tiw  tlMriC,  «t  Hm  UMw  iMi 
«rtj  is  flnt  adfertlMd,  tbe  ilwrlff Ib  tttthM  ttf  pritttet^  temmgm 
exeeatlon;  and  be  nmM  «leot  wftm  irbMi  aiuiliMtt  betriD  iMabt 

■ame.  J^ 

10.  Forret«nthig  any  '—adate,  whfcfa  be  i>  Tecjatrtd  ty  bw  %»i<l| 
twelre  oenta.  For  a  certified  eepgr  of  an  ezeMrtion,  and  ef  'tb»'iwlil 
aatisfaction  tbAvupoo,  dtHvtaved  aa  pMaeifbedte  aaortaw  lM9ef 'IMN 

twenty-ilYe  cents.  J 

11.  FbrpoetragandirabHahiqgthenotlDe  of  aale,adHbiKaBfleRlNi 
resi  property,  hi  pnrsoanceof  a iHrnetleMi  ocntained  in  a  JodMaC tbN 
feer,  SB  for  the  aame  sei'flcca  opon  tbe  sale  of  real  property  by  Tbmli 
execution ;  bnt  where  reid  property  Is  sold  nnder  a  JadgnMit^insBirt 
to  foreclose  a  mortgage,  tbe  riierilTa  entlro  ooinpeuaatfc»  euaot-tfl 
fifty  dollars. 

12.  Fkyrtakhig  a  bond  for  tbe  liberties  of  tile  Jail,  one  dollar.  Forbk 
any  other  bond,  or  any  nndertaklngi  whbft  be  is  aothoriaed  to  tik%4 
cents.  For  a  certified  ec^  of  snch  a  bond- or  undertakings  tireSIf 
cents. 

IS.  For  ezecnting  any  mandate,  requiring  bim  to  pat  a  person  titoj 
session  of  real  property,  other  than  a  warrant  spiceHted  in  soMbl 
eighteenth  of  this  section,  and  removing  the  pemm  in  poSssssioa,  eaf 
lar  and  fifty  cents,  and  the  'same  tnvel  feea  as  npon  tbe  serviesof  1 1 
mens. 

14.  For  ea(^  pereon  committed  to  or  diseharged  from  prison,  in  ns( 
or  a  special  proceeding,  one  dollar,  to  be  pi^  by  the  person  at  s' 
instance  he  is  impriMioed.  For  attending  before  an  officer,  for  theiw 
of  BurienderiDg  a  prisoner,  or  receiving  into  custody  a  prisoner  aarrm 
in  exoneration  of  his  hail,  including  all  his  services  upon' such  a  sarre 
or  receipt,  one  dollar. 

15.  For  attending  a  view,  two  dollars  for  each  day,  and  for  trarei 
goinq  and  returning,  eight  cents  for  each  mile. 

16.  For  bringing  up  a  prisoner,  upon  a  writ  of  habeas  corpus  to  iB< 
into  the  cause  of  detention,  one  dollar  and  fifty  cents ;  and  for  travelKr 
and  from  the  jail,  twelve  cents  for  each  mile.  For  bringing  up  a  pris' 
upon  any  other  writ  of  habeas  corpus,  the  same  fees ;  and  for  attendin] 
court  or  judge  thereupon,  one  dollar  for  each  day.  The  sheriff  is  enli 
in  addition  to  the  sums  specified  in  this  subdivision,  to  his  actual  and 
esaary  expenses. 

1 7.  For  any  services,  which  may  be  rendered  by  n  constable,  other 
those  specially  provided  for  in  this  section,  the  same  fees,  asareallowc 
law  to  a  constable  for  those  ser\'ice8. 

18.  For  executing  a  Avarrant,  to  remove  any  person  from  lands,  belor 
to  the  people  of  the  State,  or  to  Indians,  such  a  ^m  as  the  compH 
audits,  and  certifies  to  be  a  reasonable  compensation. 

19.  For  giving  notice  of  any  general  or  special  election,  to  all  the  off 
to  whom  he  is  required  by  law  to  give  such  a  notice,  one  dollar  for 
town  or  ward,  in  addition  to  the  expense  of  publishing  the  notice 
required  by  law  ;  payable  from  the  county  treasury. 

20.  For  notifying  constables  to  attend  a  court,  fifty  cents  for  each 
stable  notified. 

21.  For  attending  a  term  ot  a  coxitl,  v<\\\cK  bft  la  required  by  la 
attend,  for  each  day,  three  doWtvTs. 

S  ^^l/)fl     Th«  liiflt  section,  except  \\ve  Y\ti\\VaXAw\  o\.  Kc&<aiQxw\.  cf(»v\3 


-S8U  AHOUNT  OF  F£ES.  688 

g  UDrepealed  after  thiA  title  takes  effect,  relating  to  the  fecfl  and 
of  the  sheriif  of  the  city  and  county  of  New-York,  or  the  sheriff 
uQty  of  £iug8. 

9.  Tlie  fees  of  a  sheriff,  upon  nn  execution  against  property,  other 
ie  with  rettpect  to  which  it  is  specially  prescribed  by  statute,  either 
must  be  paid  by  a  particular  person,  or  that  they  may  IfO  included 
»tti  of  the  party  in  whose  favor  the  execution  is  issued,  nmst  be  col- 
'  viitue  of  the  execution,  in  the  same  manner  as  the  sum  tht-rein 
to  be  collected. 

0.  A  coroner  is  entitled,  for  the  services  specified  in  this  section, 
I  lowing  fees: 

performing  any  duty  of  a  sheriff,  in  an  action  or  a  special  pro- 
in  which  the  sheriff  is,  for  any  cause,  disquuliticd,  the  Siune  fees  to 
sheriff  is  entitled  for  the  same  services. 

confining  n  sheriff  in  a  house,  by  virtue  of  a  mnndsite,  and  main- 
im  while  there,  two  dollars  for  each  day,  to  be  paid  by  the  sheriff, 
i  is  entitled  to  be  discharged. 

1.  [rtmW  1S85.]  Except  where  special  provision  is  otherwise  made   I- 
■e,  a  stenographer  is  entitled,  for  a  coi)y,  fully  written  out  from  his 
)hic  notes,  of  the  testimony,  or  any  other  proceeding,  taken  in  an 

•  a  special  proceeding  in  a  court  of  record,  or  before  a  judge 
md  furnished,  upon  request,  to  a  party  or  his  attorney,  to  the  fol- 
es,  for  each  folio:  in  a  circuit  court  or  court  of  oyer  and  terminer, 
pecial  term  of  the  supreme  court,  in  the  third,  fourth,  fifth,  sixth, 
^r  eighth  judicial  district,  or  in  the  superior  court  of  Buffalo,  six 

any  other  court  or  case,  ten  cents. 

2.  [am'd  1881.]  A  constable  or  a  deputy  sheriff  is  entitled  for 
:  a  sitting  of  a  court  of  record,  pursuant  to  a  notice  from  the  sheriff, 
lowing  fees  for  ench  da\'s  actual  attendance  in  any  county  in  the 
.•ept  Kings  or  New  York,  two  dollars  and  mileage,  as  allowed  by 
ial  jurors  in  courts  of  record.  Those  fees  must  be  paid  by  the 
easurer,  upon  the  production  of  the  certificate  of  the  clerk,  stating 
►er  of  days  that  the  constable  or  deputy  sheriff  attended. 

3.  A  trial  juror,  in  an  action  or  a  special  proceeding,  in  a  court  of 

*  entitled,  except  as  otherwise  specially  prescribed  by  statute  in  a 
r  court,  or  a  particuhir  county,  to  the  following  fees:  twenty-five 

each  caupe  in  which  he  is  empanelled,  to  be  paid  by  the  party 
the  cHUPe  for  trial ;  or,  if  it  is  noticed  by  more  than  one  party,  by 
'  whom  the  court  directs  to  pay  it. 

1.  In  the  county  of  New  York,  the  common  colineil,  and  in  any 
nty,  the  board  of  supervisois  may  direct  that  a  sum,  not  exceed- 
lollars,  in  addition  to  the  fees  prescribed  in  the  last  section,  or  in 
!r  statutory  provision,  be  allowed  to  each  grand  juror,  and  each 
r,  for  each  day's  attendance  at  a  term  of  a  court  of  record,  of  civil 
al  jurisdiction,  held  wiihiii  their  county;  and  also  travel  fees  for 
and  returning  from  the  term,  not  exceeding  five  cents  for  each 
he  sum  so  allowed  must  be  paid  by  the  county  treasurer,  ui)on  the 
3  of  the  clerk  of  the  court,  slating  the  number  of  days  that  the 
aally  attended,  and  the  number  of  miles  travelled  by  him,  in  order 
The  amount  so  paid  must  be  raised  Vn  l\\ft  %«lviv^  Tt\«cws\«c^^9»  ^^sKiwix 
argcs  are  raided. 

Whore  the  trial,  by  a  jury,  of  au  \Sdue  ol  Ua.mcvNJasK  s>.  w^' 
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or  a  criminal  action  or  special  proceeding,  in  a  oooii  of  reoord, 
mora  than  thirty  days,  the  court,  bj  an  onler  entered  In  the  mhiila|) 
fix  and  ulluw,  to  each  juror,  fluch  an  extra  compensation  as  it  deeoii 
able,   for  his  servicer  thereupon;  the  amount  of  which  eonipfl 
togetiiur  with  the  expeiuHM,  actually  and  necessarily  incurred,  for  lOsdJ 
tlie  jurors  during  the  trial,  is  a  county  chnrgi. 

g  3316.  A  trial  juror,  sworn  in  a  special  proceedings  before  iJB4l< 
court  of  record ;  ur  upon  a  writ  of  inquiry;  or  upon  a  trial, before ti^~ 
of  u  claim  to  personal  property,  seized  by  virtue  of  a  Wiirrantof  at 
or  an  execution;  is  entitled  to  twenty-fite  cents,  to  be  paid  by  the] 
at  whose  instance  the  jury  is  empanelled. 

g  3317.  Except  as  otherwise  specially  proscribed  by  law,  the .  . 
of  n  newspaper  is  entitled,  for  publishing  a  summons,  notice,  order,  citiiiBi| 
or  other  advertisement,  required  by  law  to  be  published,  other  thuntiie*! 
8ion  laws,  for  each  folio,  to  .hc von ly-flvo  cents  for  the  first  insertioB,!^! 
fifty  cents  for  each  subsequent  ini<crtion.  The  compensation,  forpabEdafj 
the  session  laws,  must  be  fixed  by  the  board  of  supervisors,  at  not 
than  fifty  cents  for  each  folio. 

§  3318.  A  witness  in  an  action  or  a  special  proceeding:,  attending  bebn  | 
n  court  of  i-ecord,  or  a  judge  thereof,  is  entitled,  except  where  another  fK 
is  specially  prescribed  by  law,  to  fifty  cents  for  each  day's  attendance;  U^ 
if  he  resides  more  than  three  miles  from  the  place  of  attendance,  to  i^ 
cents  for  eaich  mile,  going  to  the  place  of  attenUaucc. 

g  3319.  A  witness,  attending  before  a  commissioner  or  an  ofiflRi 
authorized  to  take  his  deposition  to  be  used  without  the  State,  in  i  e«tt 
other  than  one  specified  in  ueetion  3327  of  this  act,  is  entitled  to  iwodol' 
l.ns  for  each  day's  actual  attendance,  and  toeiglit  cents  for  each  mile, going 
to  the- place  of  attendance. 

§  3320.  A  receiver,  except  as  otherwise  specially  prescribed  by  statue, 
is  eniiiled,  in  addition  to  his  lawful  expenses,  to  such  a  commission,  not 
exceeding  five  per  centum  upon  the  sums  received  and  disbursed  by  him,>s 
the  court  by  which,  or  the  judge  by  whom  he  is  appointed,  allows. 

§  3321.  A  county  treasurer,  or,  in  the  city  and  county  of  New  York,  the 
chuniberlaiii,  is  entitled,  for  the  services  specified  in  this  section,  to  the 
loliowing  fees  : 

For  receiving  money  paid  into  court,  one  half  of  one  per  centum,  upon  the 
sum  so  received. 

For  paying  out  the  same,  one  half  of  one  per  centum,  upon  the  sum  so 
paid  out. 

For  investing  money,  pursuant  to  the  direction  of  a  court,  one  half  of 
one  per  centum  upon  liie  sum  invested,  not  exceeding  two  hundred  dollar*, 
and  one  quarter  of  one  per  centum  upon  the  excess,  over  two  hundred  dol- 
lars. 

For  receiving  the  interest  upon  an  investment,  aud  paying  the  same  to 
the  person  entitled  thereto,  one  half  of  one  per  centum  upon  the  interest  so 
received  aud  paid. 

§  3322.  A  justice  of  the  peace  is  entitled,  for  the  services  specified  in 
this  section,  to  the  following  fees : 

y.   In  an  action  brought  before  a  ^xisVAce  ol  \Xvei  ^^^^^a^. 
For  a  suraraons,  twcnty-tive  cot\1^. 
For  na  order  of  arrest  twenty-^ve  ccvyia. 
For  a  Tvarranr.  of  uttnoUmenl,  Vwenu-hvc  c^xix^. 
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)ui8iti(»i  in  an  action  for  a  chattel,  twenty-five  cents. 

ibpoBna,  including  all  tiie  names   inserted  therein,  twentj-five 

icknowledgmcnt  of  a  power  of  attorney,  twenty-five  cents, 
ig  an  affidavit,  or  administering  an  oatii,  ten  cents, 
ing  an  affidavit,  application,  or  notice,  required  by   statute,  five 
icli  folio. 

ing  a  bond  or  an  undeitaking,  twenty-five  cents, 
ing  an  application  for  a  commission  to  examine  one  or  more  wit- 
v  cents. 

rder  for  such  a  commission,  and  attending,  settling,  and  certify- 
Tatoi  ies,  fifty  cents. 

nig  an  aipplication  to  discharge  a  defendant  from  arrest,  or  to 
modify  a  warrant  of  attachment,  or  mcrease  the  plaintiff's 
?reupon,  fifty  cents. 

Jjourument,  except  where  it  is  made  by  the  justice  upon  his  own 
3uty-five  cents, 
lire,  tvventv-five  cents. 

melling  and  swearing  a  jury,  twenty-five  cents, 
ing  the  plaintiff's  evidence,  where  the  defendant  does  not  appear, 
cenU. 

;rial  of  a  demurrer,  twenly-five  eent<». 
aial  of  an  issue  of  fact,  where  the  defendant  appeam,  seventy- 

iving  and  entering  the  verdict  of  a  jury,  twenty-five  cents. 

ring  judgment,  iwenty-five  cents. 

;  each  paper  required  by  statute  to  be  filed,  five  cents. 

mscript  of  a  judgment,  twenty-five  cents. 

jy  of  any  paper  ifor  which  a  fee  is  not  expressly  prescribed  by 

Its  for  each  folio. 

xccution,  or  the  renewal  of  an  execution,  twenty-five  cents. 

ing  a  return  upon  an  appeal  from  si  judgment,  two  dollars. 

rder,  directing  an  action  or  a  special  proceeding  to  be  continued 

:her  justice,  twenty-five  cents. 

ices  when  associated  with  another  justice,  in  any  case  where  a 

r  is  not  expressly  prescribed  by  law,  for  each  day  actually  spent 

special  proceeding,  or  an  action  not  brought  before  a  justice  of 

rrant,  in  a  case  where  a  fee  therefor  is  not  expressly  prescribed 
3nty-five  cents. 

irrant  for  the  apprehension  of  a  person  charged  with  being  the 
fi  bastard,  fifty  cents  ;  for  indorsing  a  warrant,  issued  from 
mty,  tvventv-five  cents. 

ices  when  associated  with  another  justice,  in  any  case  where  a 
r  is  not  expressly  prescribed  by  law,  for  each  day  actually  spent, 
I. 

ecept  or  other  mandate,  whereby  a  special  proceeding  is  cqm- 
a  case  where  a  fee  therefor  is  not  specially  prescribed  by  law, 
cents. 
)w  of  real  property,  in  a  case  where  it  is  required  by  law,  fifty 

mini;  of  attachment  to  arrest  a  de\\u«\\ifexv\.  \vi.\w  Q>^  ^\\»fc^'^v 

'ents 

ig,  feigning,  and  depositing  with   t\\e.   c\ftvV,,  «^  \XV\\\\\V^  '^^  ^^^'^^ 
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For  a  sabpoinn,    iiitluiliiig   nil   ihe   iiiiiiiea    insuHBd   lliEreiu,    li»«i.l*-ii™ 

For  ft  precept  u>  notify  ii  jiir.v,  Hfiy  (.-etiis. 

For  fcinpaueUiag  nnd  swe^ii'ing  n  jill't,  twenlr-flve  conla  ;  eiwpi  in  |iro- 
cecdiuga  to  alter  ur  lay  out  h  liigbwuy,  iu  nliicli  unae  lie  U  entitled  is  in 
dollai's. 

t'or  huaring  Ihe  luntl 

For  I'ecelying  iiid  oiii 
thereupon,  twenty-live 
.  for  nny  service  for  nliich  n  fee  is  iu)C  GipreBuly  nllowed  Iit  Lliif  nUi- 
viaiuu,  iiiiil  for  wliiuli,i[  i-endei'ed  iu  nii  ucliod  b«fnre  a  justK-e.  ii  Ih«  ■ 
nllowed  liy  tiie  fiivt  RHHlivigiuu  uf  tbJB  Bmliuii,  Cliu  fee  allowed  in  (>wti  u 
uelKlD  fiH-  llie  lama  Bi^rrlue. 

For  taking  tllo  depoailioo  of  a  witness,  iipoil  on  onler  mnde,  or  Munl*' 
bIoii  laatied,  by  a  toart  of  iiwU'd  of  llie  ^Niie,  or  a  coilit  la  aiiollier  lim  v 
u  1*011017,  or  a  fopeign  couulry,  ten  ceuta  for  each  folia 

For  iiiahiug  the  neiwasuiy  I'etaro  unit  uertificute  tlici'eto,  fift]'  L'unu. 

For  taking  nil  aStdaTit  or  mlniiiii^teriiig  an  oiith,  ten  cents. 

%  3323.  A  consUible  is  entitlol,  for  lliu  Borrives  specified  In  tliia  MC^ 
to  tlie  following  (c<m  -. 

1.  la  an  iictioo  tiranglit  before  n  Justice  of  tlie  pence,  or  In  n  jrutiO^ 
court  of  a  city. 

and  C'XGuuling  nu  order  of  urreBt.  oue  dullar. 
and  levying  a  wurrnnt  uf  attiK-liincnt.  uii«d<ilhT. 

For  serviDg  a  BuniuiuuB  mid  uRiduvit,  and  executing  11  requisition,  la  10 
action  for  11  chattel,  one  dollar. 

For  nerving  en  order,  direuting  tlie  action  to  bo  continued  before  a  ju* 
tice,  other  tbnn  tlie  one  before  whom  it  is  pending,  nnil  for  ntienilliit 
before  the  Utter,  fifty  cents,  and  Gft;  ccnta  io  addition  if  be  m  niuiila 
with  a  person  in  hia  custody. 

Fur  collecting  money  by  virtue  of  an  eieuutiun,  for  every  dallnr  cdHmmIi 
to  the  amount  of  fifty  dollars,  five  cents;  tor  every  .dollar  collected  "w 
Dfiy  dollara,  two  and  one-half  cents.  Where  n  judgmeDt  or  an  eteuDlioait 
settled  after  a  levy,  the  uonstiibla  is  entitled  to  [lonniliige  upon  (he  sun  i* 
wliich  the  setilemeiit  is  made,  not  exceeding  Ihe  value  of  [lie  proponjr  l«t>*l 

For  each  mile  necessarily  travelled,  going  and  retin-nin^,  to  serve  a  >IIB- 
moiia  or  lo  serve  or  execute  nny  other  mundute,  ext.-e|it  u  venire,  the  iB»- 
tnnce  to  be  computed  from  the  place  of  abode  of  llie  person  icrvcd.  oc 
the  place  where  it  is  served,  to  Ihi;  place  where  it  is  returnable,  ten  wnti; 
but  where  two  or  more  iiiaudHtes  hi  one  action  arc  Mrved  nr  elKUWl 
up<Hi  one  journey,  or  where  a  mandate  is  served  upon  or  executed  aplM 
iwo  or  more  persona  in  one  uction,  he  is  entitled,  in  ul,  to  onl;  loo  «*ii<« 
for  each  mile  necessarily  travelled, 

~  f  notifying  the  vUlniVtl  u(  vhe  esctution  of  an  oi'der  of  nrrcst,     , 
Cplila  ;  UCii  ft"  feo'ing  <.u  v\ie  v\a:niVi'fi"a  iswitviBtt,  iK,if  Im  it 


io  the  place  where  lie  is  found,  to  serve  such  a  notice,  for  each 

ed,  going  and  returning,  ten  CLiits. 

cenuing  each  witness,  not  excewiing  four,  twenty-live  cents. 

ring  the  jurors  to  attend  a  trial,  seventy-live  cents. 

ag  charge  of  a  jury  during  tlielr  deliberations,  lifty  cents. 

iritnesses,   not   exceeding   lour,  are  subpoenaed   by   any  person 

a  constable,  the  lee  therefor  is  ten  cents  each. 

pecial  proceeding. 

ying  jurors  to  attend  to  assess  damages,  in  proceedings  relating 

3,  two  dollars. 

ying  jurors  to  attend  in  any  other  case,  unless  a  fee  thei*efor  is 

escribed  by  law,  for  each   person  notified,  ten  cents;  and  for 

ctually  and  necessarily  travelled,  going  from  and  returning  to  his 

(idence,  ten  cents. 

ne:  a  precept  or  other  mandate,  by  which  the  special  proceeding 

ed,  twenty  live  cents. 

ng  «  warrant,  in  any  case  where  a  fee  therefor  is  not  specially 

by  law,  fifty  cents. 

ing  an  order,  directing  the  special  proceeding  to  be  continued 

slice  other  than  the  one  before  whom  it  is  pending,  and   for 

elore  the  latter,  fifty  cents,  and  fifty  cents  in  addition  if  he  so 

h  u  person  in  his  custody. 

Jting  and  committing   any   person,  pursuant   to   process,  one 

oenaing  each  witness,  not  exceeding  four,  twenty-five  cents. 

mile  necessarily  travelled,  going  and  returning,  to  serve  or  exe- 
iate,  the  distance  to  be  computed  from  the  place  where  it  is 
xecuted,  to  the  place  where  it  is  returnable,  unless  a  different 
el  fees  upon  the  service  or  execution  thereof  is  specially  pre- 
Statute,  ten  cents.     Where  two  or  more  mandates  are  served  or 

one  special  proceeding,  the  limitation  upon  the  amount  of  travel 
3d  in  the  last  preceding  subdivision  applies. 

A  constable  who  charges  any  travelling  fees,  must  show,  by  affi- 
the  travel  was  necessary  to  perform  the  service  with  respect  to 
charged;  that  no  more  miles  are  charged  for,  than  were  actually 
d  faith  travelled  for  that  purpose;  that  he  had  at  the  time  no 
il  or  private  business  upon  tbe  route  so  travelled  ;  and  that  the 
ees  are  charged  upon  one  mandate  only,  which  must  be  attached 
bed  in  the  affidavit.  The  justice  taxing  the  fees  must  be  satis- 
e  miles  charged  for  were  actually  and  necessarily  travelled,  as 
le  affidavit. 

A  party  recovering  costs  in  an  action  before  a  justice  of  the 
hose  behalf  a  commission  has  been  issued,  and  who  introduces  in 
deposition  taken  thereunder,  is  entitled  to  recover  his  actual  dis- 
i  thereupon,  not  exceeding  the  following  sums :  commissioner's 
ting  and  returning  testimony,  one  dollar ;  each  subpoena  issued, 
oinistered,  by  the  commissioner,  six  cents ;  expense  of  serving 
3na,  twenty-five  cents  ;  each  witness's  fees  for  each  day's  atteiid- 
i  the  commissioner,  twenty-five  cents  ;  postage  for  sending  and 
he  commission  and  papers  annexed  thereto,  one  dollar. 

Except  as  otherwise  specially  prescribed  b'^  \«L^,^T^«v^«^^^'^'=»'^^-. 
d  as  a  juror,  /s  entitled  to  twenty -ftve  cewls,  ^w  ^XVfexvXv^^  w\* 
n  the  trial  of  an  action  or  the  hear'mg  oi  «l  ^v^cavsX  V^^-^^^^"^^ 
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^liSa^M 

pe   -e    u  d    r>      □  cen  s 

-ending  U.  WTTt 

fi 

M.'l.  JnnV  •WMt 

a  spe«iul  pcMMd- 
c  pcHL-e,  OP  bdm 

I        db      ^ 

a  UourL,  uul  of  rM 

s        u     g  d   0     nd      a      w 
uu     pa  meut  o    Wnde    o    h  «    ee 

or  wiUieae,  tefon 
ice  Et>e.:iii«l  in  ihi« 
Uierelur. 

<i    before  n  jua     e  o      e  pmi 
nd  ne  n  gl             j        he    ce 
>y  piiv  thuse  fees,  iind  tlie  union 

f  anv  servii>«  m 
owed  Ihcprfur  bj 
E  tlicreof  inual  l« 

g  3330.  The  allowaucc  of  u  fee,  b;  Hub  title,  liuta  not  nppi;  to  i  uut, 
whore  speciul  prarisiuu  ie  otJietviiie  mude  by  stntute  for  coiiipeiisaliuu  for  ■ 
[jurtJuiiUlr  BBrvke.  | 

g  3331.  Where  «n  officer  liHi,  ivIieD  his  lille  takes  effevt.  cotnimnc*)  | 
th(^  perrormnocc  of  a  eervice,  for  »hiuh  k  foe  if  nlluwed  by  tlie  «lauiM  . 
heielolope  in  force,  he  is  entilleil  lo  the  fee  sg  nilo'ved,  for  ihe  compl«l«  I 
of  tlinl  service,  add  he  IB  not  entitled  to  die  lee  for  the  same,  or  i  w-  I 
responding  sepvite,  HilQwed  bj  tiiia  Utle, 

i^n]y  prescribed  tberein,  this  tide  du* 
riiniiial  uction  or  siieciul  proceeding,<> 
a  cDUci,  or  Dcroi'e  au  omuei'. 

I 
CHAPTER  XXII. 

DEFimriONS  AND  REGULATIONS  CONt'ERNISG  THB 
CONSTRUCTION,  EFFECT,  AND  APPLICATION  (it 
THIS  ACT. 


TITLE      I 
TJl'I.E    11 

— (JeNEBAI.    DKyiSlTlOKS,    AN 
— PK0v:S[ON8     ItKODLATlSO 

\TZv>. 

DT°°""™™,.>   « 

TITLE  I. 

General  drfinilioivi,  ana 

rule^  o/  n 

m^i-ariimi. 

i  S333.  Ocfln 

333B.  DcHi 
xe^  Part 

■  FpecisI  iirocucdlng." 

niiual. 
tiniiof'criinJiialMtioii." 

ea  lnaRivi[Ktlwi. 

1  3M0.  Rnit!  nC  i»a»trDcIlon  ig  to  |Mh 
lii'r.tron,  etc..  In  cvniiii  cun 

g33S.  OulyuuL'  furmof  dvlJ  acilan.  nud  niJpi  ofcouoLnicUDa. 

§3333.  Tlie  word  "  aetion  ",  as  n^^d  in  the  New  JietUJon  of  ibeSMV 
ules,  when  applied  to  judicial  proceeillngii,  fligniBea  iiii  ordiiiarv  piwei-iitiaB, 
in  a  court  of  juBtice,  by  a  party  ngidnst  another  party,  for  the  enforcaiBBil 
or  protection  of  n  rigiit,  the  redress  or  prevenlioii  of  s  wrong,  ur  Ibe  |it» 
jlituueiit  of  a  pnbhc  uiIi:iiL>e. 

I.  Erery  oiIht  proBecminn  by  a  |>iii-tT,  for  either  of  tlie  f 
n  the  Insl  Mctioti,  i*  a  »vf '^■'^  fi^oise^n^ 
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§  3335.  ActioDS  are  of  two  kinds  : 

1.  Civil. 

2.  Crimmal. 

g  3336.  A  criminal  action  is  prosecuted  by  the  people  of  the  State,  as  a 
party,  agiiinst  a  person  charged  with  a  public  oifeuce,  for  the  punishment 
thereof. 

^  3337.  Every  other  action  is  a  civil  action. 

g  3338.  The  party  prosecuting  a  civil  action  is  styled  the  plaintiff;  the 
adverse  party  is  styled  the  defendant. 

g  3339.  There  is  only  one  form  of  civil  action.  The  distinction  between 
actions  at  law  and  suits  in  equity,  and  forms  of  those  actions  and  suits, 
have  been  abolished. 

§  3340.  Each  provision  of  this  act,  requiring  the  publication  of  a  sum- 
nouns,  notice,  or  other  paper,  in  one  or  more  newspapers,  or  authorizing  or 
rei^uiring  a  court,  or  a  judge,  to  designate  one  or  more  newspapers,  in  which 
such  ti  publication  must  be  made,  or  requiring  the  posting  of  a  notice  or 
other  paper,  is  to  be  construed  as  not  affecting  any  special  provision  of  ♦he 
statutes,  remaining  unrepealed  alter  the  former  provision  taices  effect,  pre- 
Bcribing  one  or  more  particular  newspapers,  in  which  such  a  publication 
must  or  may  be  made,  or  one  or  more  particular  places,  in  which  notices  or 
oth(^r  legal  papers  must  or  may  be  posted,  in  a  particular  locality,  or  in  a 
IMirticular  case. 

g  3341.  Each  provision  of  this  act  is  to  be  construed  as  not  affecting 
any  special  provision  of  the  statutes,  remaining  unrepealed  after  the  former   • 
provision  takes  effect,  which  is  applicable  exclusively  to  an  action  against 
the  mayor,  aldermen,  and  commonalty  of  the  city  of  New- York,  including 
the  recovery,  entry,  and  collection  of  a  ju<lgment  in  such  an  action. 

§  3342.  Each  provision  of  this  act,  conferring  power  upon,  or  authoriz- 
ing a  proceeding  to  l)e  taken  at,  a  general,  special,  or  trial  term,  which 
is  applicable  to  a  county  court,  is  to  be  construed  as  applying  to  any 
term  of  the  county  court,  held  pursuant  to  an  appointment  made  as  pre- 
scribed by  law. 

§  3343.  In  construing  this  act,  the  following  rules  must  be  observed, 
except  where  a  contrary  intent  is  expressly  declared  in  the  provision  to  be 
construed,  or  plainly  apparent  from  the  context  thereof : 

1.  The  *' superior  city  courts'*  are,  collectively,  the  court  of  common 
pleas  for  the  city  and  county  of  New- York,  the  superior  court  of  the  city  of 
New  York,  the  superior  court  of  Jiuffalo,  and  the  city  court  of  Brooklyn. 

2.  The  word,  *'  mandate ",  includes  a  writ,  process,  or  other  written 
direction,  issued  pursuant  to  law,  out  of  a  court,  or  made  pursuant  to  law. 
by  a  court,  or  a  judge,  or  a  person  acting  as  a  judicial  officer,  and  com- 
manding a  coUrt,  board,  or  other  body,  or  an  officer,  or  other  person,  nanicd 
or  otherwise  designated  therein,  to  do,  or  to  refrain  from  doing,  an  act 
therein  specified. 

3.  The  word,  "judge",  includes  a  justice,  surrogate,  recorder,  justice  of 
the  peace,  or  other  judicial  officer,  authorized  or  required  to  act,  or  prohib- 
ited from  acting,  in  or  with  respect  to  the  matter  or  thing,  referred  to  in 
the  provision  wherein  that  word  is  used. 

4.  The  word,  "  clerk  ",  signifies  the  clerk  of  the  court,  wherein  the  action 
or  special  proceeding  is  brought,  or  wherein,  or  by  whose  authority,  the  act 
is  to  be  done,  which  is  referred  to  in  the  provision  in  which  it  is  used.  IH 
the  action  or  special  proceeding  is  brought,  ovtV\ft  act  \^ X<i  Xifc  ^««»ft,\^  ^it"^ 
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ilw  Miiilu»rity  tif  tho  siipreiiM*  CDurt,  it  sigiiifies  the  clerk  of  thecomty 
wliciciii  tlic  iu-tiiiii  or  sjMH'i.il  procvfiliii*^  is  triable,  or  the  net  is  to  be  done. 

.'».  i'hr  wiinl,  "  iv|Mut/'  whoii  used  in  connect  ion  with  a  trial,  or  otbef 
imiiMn,  or  a  jinlj^iiK'hl,  moans  a  referee's  report ;  and  the  woni,  "  dwisiua," 
wluMi  usi'd  ill  I  he  >anu'  eunnection,  means  the  decision  of  the  cuurt  ujwB  i 
I inir,  or  till'  trial  of  an  issue,  Inifore  the  court  without  a  jury. 

•i.  I'lic  won  Is,  "  real  property,"  aii*e  co-extensivo.  with  lands,  teiiementl, 
:iIm1  iMri'dilriiiieiitS. 

7.  'I'luj  words,  '•  |>ers<>ual  proi)erty,"  include  money,  chattels,  things  ii 
atti'Mi,  and  evidences  of  debt.  The  word,  "  chattel,"  is  co-exieiisive with 
goods  and  chatteN. 

f<.  The  word,  "  property,"  includes  real  and  personiil  property. 

1».  A '•  i)ersonal  injury,"  includes  lihel,  slander,  criminal  converswlioB, 
siMliietion,  and  malicious  prosecution ;  also  an  assault,  battery,  falft 
impri>ionnient,  or  <ither  actionabh;  injury  to  the  person  either  of  the  p^liD^ 
ifl',  or  of  another. 

H>,  An  *'  injiMT  to  pi'operty"  is  an  actionable  act,  whereby  the  estate  of 
unoiher  is  lesscied,  other  than  a  jwrsonal  iiijiUT,  oriho  breach  of  a  contrail, 

1 1.  The  word,  '*  atiidavit,"  includes  a  verified  pleading  in  an  action,  or  a 
verified  p<>iition  or  answer  in  a  special  proceeding. 

12.  .V  warrant  of  attachment  against  property  is  said  to  be '*  aumilH" 
whi>n  the  action,  in  which  it  was  granted,  abates  or  is  disconiiiiued ;  or  a 
final  jtidgfuent,  rendereil  ihea'in  in  favor  of  the  i)luiuti£f,  is  fully  pajJ;  or 
a  iiu.il  judgment  is  rendered  thereifi  in  favor  of  ilie  defendant.  Bat,  in  ilw 
case  last  sj>ecifietl,  a  stay  of  proceedings  suspends  the  effect  of  the  unniil- 
ment,  and  the  reversal  or  vacating  of  the  judgment  revives  the  warrant  . 

I'i.  The  term,  ''judgment  creditor,"  signifies  the  person  who  is  enliiKJ 
t<t  cnlh'ci,  or  otherwise  enforce,  in  his  own  right,  a  judgment  for  u  suiiml 
iiioiii'v,  or  directinji  tiu^  pnyinent  of  a  sum  of  money. 

1  1.  A  "  jiidgniviit  cn.'dilor's  action  "  is  an  action  brought  as  prcsorilx'-i 
in  aiiiflo  first  of  lilh*  foiu-th  of  chai)ter  sixteenth  of  this  act,  or  any  oflur 
action,  hioimlit  In  a  judgment  creditor  to  aid  tlu;  collection  of  a  judgnifiit 
i'ov  a  sum  of  money,  or  directing  the  payment  (>f  a  sum  of  money. 

IT).  The  words,  "  iuiijicy,"  and  "  lunatic,"  embrace  every  descnptiim  of 
unsoundness  <»l  mind,  except  idiocy. 

1«).  A  "  distinct  parcel  "  of  real  property  is  a  part  of  the  property,  wiiuli 
is  or  may  be  set  oil"  by  boundary  lines,  as  distinguished  from  an  undivi  iiM 
share  or  interest  therein. 

17.  Tiie  word,  "territory,"  when  apfdied  to  a  portion  of  tlio  LVilfni 
States,  without  the  State,  includes  the  District  of  Columbia. 

is.  A  "domestic  corj)oration  "  is  a  eorj>oration  created  by  or  uinler  llit; 
laws  of  tli(»  State;  or  locjited  in  the  State,  and  created  by  or  under  the  l:i«> 
of  the  rniteil  States,  or  by  or  pursuant  to  the  laws,  in  force  in  the  colony 
of  Xew  York,  !)elore  the  \\H\\  (ia\  of  April,  in  the  year  1775.  Every  oilier 
corporation  is  a  "  foreign  corporation." 

11).  The  terms,  "  trial  juror,"  and  "  trial  jury,"  are  respectively  equivaltin 
to  the  tCMins,  "petit  juror,"  and  "|)etit  jury,"  as  used  in  the  coustitutit'ii 
and  laws  of  the  State.  The  word,  "  notify,"  as  used,  with  respect  ti»  1»'"- 
curing  the  attendance  of  a  juror,  is  e(p;ivaient  to  the  word,  "  suniniou,  :»^ 
used  in  the  like  connection,  in  the  same  constitution  and  laws. 

20.    T)ie  word,  "action,"  riders  to  a  civil   action;  the  word,  *' judgnu'Ht. 
to  n  judgment  in  such  an  uciiou;  V\\e  \v>y\v\/'  ^vv-VvA  vv^i^^viv'viu\y^."  to  a  nvil 
sprvjnl  /)/ (H-ccdill«' ;   the  word,  "  ovdev,"  Vo  vwwwvVx    vvvv^vV  \x\  ^^v^^^^  xvc. -^v-nv^^^ 
or  specml  proceedini^;  tlie  wova^s,     auacvu>uv>v  ^ 
recover  the  iiiiinediate  possessiou  of  rea\  v^ov^iTVN. 
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21.  The  term,  **  poblic  holiday,"  includes  each  of  the  following  days,  to 
wit:  the  first  u^iy  of  January;  the  twenty-second  day  of  February;  the 
thirtteih  day  of  May;  the  foutth  day  of  July;  the  txfenty-fifth  day  of 
December  ;  unless  either  of  tiiose  days  falls  upon  Sunday,  and,  in  that  case, 
the  next  day  thereafter ;  also  each  general  election  day ;  and  each  day, 
appointed  by  the  President  of  the  United  States  or  the  Governer  of  the 
Suite,  as  a  day  of  general  thanksgiving,  general  fasting  and  prayer,  or  other 
general  religious  obserranco. 

22.  Each  of  the  words,  '*  now,"  "heretofore,"  and  "hereafter,"  refers 
to  the  time  when  the  provision  containing  it  lakes  (.ffect. 

:iS.  Where  an  instrument,  specified  in  this  act,  is  described  as,  or 
expressly  required  to  be,  written  or  printed,  it  may  be  partly  written  and 
partly  printed. 

24.  The  word,  "  folio,"  signifies  one  hundred  words,  counting  as  a  word 
each  figure  necessarily  employed. 

TITLE  II. 
Provisions  regvlating  the  effect  and  application  of  this  act. 


%  8844.  Short  title  of  this  act. 

8345.  Rule  of  Btrict  constrnction  not 

applicable  thereto. 

8346.  Pani^hmcnr  of  crinien  and  mli?- 

demeanor^  created  thereby. 

8347.  A i)pli cation  of  certain  portions 

thereof,  regulated  and  quali- 
fied. 
8848.  Id.;   what  deemed  commence- 
ment of  action,  etc. 

8348.  Id.;  when  proceedings  to  be  un- 

der former  statutei?. 
8^0.  Effect  of  this  act,   npon   trial 


jurors  and  jaries,  in  criminal 
causes. 
§  3351.  Id.;    upon    grand    jnrors   and 
juries. 

3352.  Id.;  ni)on  proceedings  taken,  or 

rights    accrued,   etc.,    under 
former  t*tatutet». 

3353.  Id.;  upon    former  appointment 

of  terms. 

3354.  Id.;  upon  officers  and  offices. 

3355.  When  this  act  deemed  to  have 

been  passed,  etc. 

3356.  When  this  act  takes  effect. 


§  3344.  This  act  constitutes  a  portion  of  the. New  Revision  of  the 
Statutes.  It  may  be  styled,  in  any  act  of  the  legislature  or  proceeding  in 
a  court  of  justice,  or  wherever  it  is  otherwise  referred  to,  "  The  Code  of 
Civil  Procedure**. 

§  3346.  The  rule  of  the  common  law,  that  a  statute  in  derogation  of  the 
common  law  is  strictly  construed,  does  not  apply  to  this  act. 

§  3346.  Where  it  is  preset ibed,  in  a  provision  of  this  act,  that  a  person 
"doing  or  omitting  to  do  any  act  is  guilty  of  a  particular  crime,  or,  generally, 
of  a  misdemeanor,  he  shall  be  punished  theretor  in  the  manner  and  to  the 
extent,  prescribed  by  the  statutes  remaining  unrepealed  after  the  provision 
in  question  takes  effect,  for  the  punishment  of  the  crime  so  specified ;  or 
for  the  punishment  of  a  misdemeanor,  the  punishment  of  which  is  not  spec- 
ially prescribed  m  the  statute  defining  it. 

§  3347.  The  application  and  effect  of  ccrt.'iin  portions  of  this  act  are 
declared  and  regulated  as  follows;  except  that,  where  a  particular  pro- 
vision, included  within  a  chapter  or  a  portion  of  a  chapter,  specified  in  a 
subdivision  of  this  section,  expressly  designates  the  courts,  persons,  or  pro- 
cee<lings,  affected  thereby  ;  that  pmvision  is  deemed  excluded  from  the 
application  and  effect,  prescribed  m  the  subdivision : 

1.  In  chapter  second,  the  pjisoners  referred  to  are  civil  prisoners  only, 
except  that  section  122,  and  article  third  of  title  second  thereof,  apply  to 
uU  prisoners,  civil  or  criminal. 

2.  In  chapter  third,  sections  308,  304.  305,  and  S06  apply  to  trial  ^a^csva 
upoa  the  trial  of  an  indictment  or  other  crim\u*d\  ca\i\^«\  ^^  Y^e^'^^'^^'^''^^ 
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f>u))(IiT!!>ion  seventh  of  this  flection,  with  respect  to  the  applicatioD  of  tidei 
thiril  and  fourth  of  rhapter  tentli,  und  us  Kpocitied  in  the  next  t^o  sectiooi 
;{.  In  chapter  filth,  sections  440,  449,  450,  454,  455,  and  458  to  4l)8,bodi 
incliisivp,  apply  to  un  action  commenced,  in  any  court  of  the  Siitate, oi « 
Hflcr  the  lirsi  day  of  Scpteml)er,  1877. 

4.  Tlie  remainder  of  chapter  lifth,  und  the  wb.ole  of  chapter  sixth,  tpp^T 
only  t )  an  action  commenced,  on  or  after  the  first  day  of  September,  1871, 
ill  ilio  ^up^cmc  court,  a  superior  city  court,  the  marine  court  of  the  cityol 
New  York,  or  a  couniy  court. 

5.  Chapter  seventh,  excludmcc  section  648,  and  articles  first  and  seomdof 
titio  fourth  thereof,  applies  only  to  an  uctioii,  in  one  of  the  courts  specified 
in  subdivision  fourth  ot  this  section,  in  which  nn  application  for  an  (Htlerof 
arrest,  an  injunction  order,  or  a  warrant  of  attachment  against  property, is 
made,  on  or  after  the  first  day  of  September,  1877.  Articles  first  and  secund 
ol  title  fourth  of  that  chapter  apply  cmly  to  proceedings  taken,  in  one  of 
those  eouits,  (m  or  after  that  date. 

0.  [tith'd  188 J.]  Chapter  eight  applies  only  to  the  proceedings  tjiken  on 
Ol-  alter  the  lirst  day  of  September,  1877,  in  an  action  or  special  proceeding 
ill  one  of  the  courts  B])ecified  in  subdivision  fourth  of  this  section;  except 
that  SJHJtions  721,  722,  724  to  727,  both  inclusive,  und  817  to  819,  boiii 
inclusive,  ai)ply  to  all  courts  of  record  ;  sections  728,  729,  730,  749,  787, 
7.'S8,  81(;,  to  810,  both  inclusive,  and  820,  to  proceedings,  taken  on  or  after 
that  dav,  in  any  court  or  before  anv  officer  or  body  ;  and  sections  723,  764, 
705,  785,  780,  790  and  825,  to  all  courts. 

7.  Ill  chapter  tenth,  titles  first,  secoiid,  and  sixth,  and  article  second  of 
title  li!tli,  ajiply  only  to  proceedings  taken,  on  or  after  th^.  first  day  of  Sep- 
tember, 1877,  in  one  of  the  courts  specified  in  subdivision  fourth  of  this 
section.  Titles  iliiid  and  fourth,  and  article  first  of  title  filth,  of  that  chap- 
ler  :i|)ply  only  to  jurors  drawn  for,  and  juries  formed  at,  a  term  of  a  court, 
coinnieiu-inji;  not  less  than  tweiitv  duvs  after  the  first  dav  of  May,  1877. 
Subject  to  tiiat  qujiliticatioii,  they  apply  to  jurors  selected  under  the  stat- 
utes, leiTiaininu;  unrepealed  alter  that  day,  and  the  lists  and  ballots  prepared 
nccoi'dingly  ;  until  new  jurors  are  selected,  and  new  lists  _aijd  ballots  ave 
piepai'cd,  as  prescril)e<l  in  those  titles.  The  same  portions  of  chapter  tenth, 
excluding  article  third  of  title  third,  apply  equally  to  a  criminal  and  a  civil 
action  or  special  j)rocee«ling,  and  to  a  couit  of  criminal  and  a  court  of  civil 
juiisdietion.  But  tith»  third  does  not  affect  any  special  provision  of  law, 
i(Mnainiug  unrepealed  after  the  first  day  of  May,  1877.  whereby  trial  jurors 
are  directed  to  be  procured,  for  a  particular  court  of  record,  from  a  par- 
ticular locality  ;  or  whereby  a  county  is  divided  inti)  two  or  more  iiirvuii»- 
tricts,  and  the  selecting,  drawinj:;,  summoning,  or  attendance  of  jurors  fr'>ni 
the  particular  locality,  or  the  dilTei'ent  jury  (Ustricts,  is  regulated.  Ead  tf 
those  provisions  becomes  applicable  to  and  affects  the  selecting,  drawiiij:, 
iioti lying,  or  attendance  of  jnroi>,  as  prescribed  in  that  title,  in  likemaiu.cr 
as  it  applied  to  and  atfected  the  statutes  previously  in  force,  upon  the  suiiic 
subject.  So  much  of  the  provisions  of  title  fourth,  as  relates  to  the 
remission  or  onrorcement  of  a  fine  imposed  ui>on  a  trial  juror,  applies  to  a 
fine  imposed  upon  a  grand  juror,  as  prescribed  in  the  statutes  remaining 
unrepealed,  after  the  first  day  of  May,  1877. 

8.  In  chapter  eleventh,  'irticles   first  and  second  of  title   first,  and  the 
^vboJc  of  title  third,  apply  on\y  lo  \wocv}evlu\<i,s  iu  one  of  the  courts  specified 

in  subdivision  fourth  of  l*\\is  seeUuw,  \-.\\s.e\\  e.w  w  v\Uvi\  Wv-  ^v-*\  i\vvs  w^'^'^- 
toinhcr    1877      But  wliciv  nu  acV\mY  Wa:.  \.evn\  vhaawnvawvAXxx  OvvVv^v  v>\  vVv>^<^ 

courts,  hefovo  Una  date,  u  3«>'S'"«»\^>\^^".^,,^^,V,^  «^  *.w,g^*v,\V>,- 
l>ro.<crihfd  hv  the  statutes  in  toiie  ««  t\w  v\uxvs  «  . 
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9.  Chnpter  twelfth  does  not  affect  the  statutes  remaining  unrepenlet 
^tter  the  first  day  of  September,  1877,  touching  the  levjew  of  prot'eedingi 
^^  a  criminal  cause. 

10.  Cliapter  thirteenth  applies  only  to  an  execution  issued,  on  or  afte 
^he  first  duy  of  Septemlier,  1877,  out  of  n  court  of  record,  other  than  ai 
^ircation  issned  out  of  sucli  a  courc,  and  directed,  pursuant  to  hiw,  to  a  con 
•table  or  mui'shal ;  and  to  sales  and  other  proceedings,  by  virtue  of  mi 
^Mention  directed  to  a  sheriff,  and  delivei-cd  to  iiini,  after  that  date.  Sec 
tkniB  1418  and  1414,  and  sections  1417  to  1427,  botii  incUieive,  apply  onl; 
to  A  caise  where  such  an  execution  is  issued  out  of  ouc  of  the  courts  s|)ccifie( 
ia  subdivision  fourth  of  this  section  ;  or  where  a  warrant  of  attachmen 
igiiDst  property  is  granted  on  or  after  tlwit  d>ite,  in  an  action  brou(;ht  ii 
one  of  those  courts.  Title  third  of  tiiat  chapter  applies  only  to  an  execu 
lion,  issued  upon  a  judgment  rendered  in  one  of  those  courts. 

11.  [ani'd  1881  &  188:1]  So  much  of  cliaptcrs  fourteenth,  fifteenth 
sixteenth,  seventeentli,  eighteenth,  nineteenth  and  twentieth  as  regulate  the 
proceedings  to  be  taken  in  an  action  or  s|)ecial  proceeding,  and  tlic  effec 
thereof,  applies  only  to  an  action  or  a  special  proceeding  commence<l  on  oi 
after  the  first  day  of  September,  1880.  And  all  appeals  taken  from  an\ 
order,  sentence,  decree  or  determination  of  a  surrogate's  court,  made 
or  entered  in  such  court  on  or  after  the  first  day  of  September,  1880,  inanv 
matter  or  proceeding  pending  or  undetermined  in  such  court,  on  the  firsi 
day  of  September,  1880;  and  all  appeals  to  the  court  of  appeals  from  an) 
order  or  judgment  of  the  supreme  court,  affirming,  reversing  or  modifying 
any  such  order,  sentence,  decree  or  determination  of  a  surrogate's  court 
shall  be  taken  and  perfected,  heard  and  decided  in  conformity  to  the  Iaw£ 
and  practice  regulating  appeals  from  orders,  sentences  and  decrees  of  sur- 
rogate's court,  and  the  hearing  and  decision  thereof,  in  force  in  this  state 
on  the  thirtieth  day  of  April,  1877  ;  and  all  ap|>eals  from  any  order,  sen- 
tence, decree  or  determination  of  such  court,  brought  in  confonnity  thereto 
since  the  first  of  September,  1880,  are  hereby  declared  to  be  valid  anc 
effectual,  except  that  sections  lt»70  to  1686,  l>oth  inclusive,  apply  also  tc 
the  proceedings  therein  specified,  taken,  after  that  date,  in  an  action  there 
tofore  commenced,  or  upon  a  judgment  theretofore  rendered,  and  sectior 
1674  applies  to  a  liotice  of  pendency  of  action  theretofore  or  thereaftei 
filed ;  sections  1881  to  1892,  both  inclusive,  do  not  apply  to  an  action  upon 
any  bond  therein  specified,  where  an  order,  allowing  any  person  to  prosecute 
the  bond  in  the  name  of  the  people,  has  been  duly  made  before  that  date 
and  is  then  in  force,  in  which  case  future  actions  upon  the  same  bond  are 
regulated  by  the  laws  in  force  on  the  day  before  that  date,  notwithstanding] 
the  repeal  thereof ;  sections  2181  to  2187,  both  inclusive,  2197  to  2199, 
both  inclusive,  and  2218  to  2218,  both  inclusive,  apply  also  to  a  case  where 
a  discharge  is  thereafter  granted  ;  and  sections  2228  to  2280,  both  inclusive, 
apply  also  to  trustees  theretofore  or  thereafter  appointed  in  proceeding!: 
taken  under  any  statute  superseded  by  t!ie  title  containing  those  sections, 
sections  2253  to  2265,  both  inclusive,  apply  also  where  a  final  determination 
has  been  made  before  the  first  day  of  September,  1880,  in  proceedings  taker 
under  any  statute  superseded  by  the  title  containing  those  sections,  and  tc 
the  process  issued  thereui)on  ;  sections  2320  to  2344,  both  inclusive,  applj 
also  to  proceedings  taken,  before  that  date,  under  any  statute,  snperstjded 
by  the  title  containinn^  ihem,  whether  u  comnuUee  \\v\?i  ov  \vv\"^\\<:5\,\iViV!^\  w; 
pointed;  section   2537  «/>/>lies   also  to  every  pv\\Tcvcw\.  v^v  v\v^\)V>»iA\.  <k\^\' 

fipeviSed,  made  on  ov  nftev  the  first  day  of   feevlcvxvX  e\\\'^'^V»  \  v\wOv>^^viN 
2796  to  2801,  both  inclusive,  apply  also  to  a  case  vi\i<iv<i  w  «\fevi,vftfe  "^ox  ^ 
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or  iitlior  di^poHitinn  of  the  reiil  property  of  a  decedent  has  been  duly  made 
bi'Tort!  tliut  ilatH,  in  a  surrogate's  court. 

12.  So  inucii  of  L'liupterd  niiieteviith  and  twentieth,  as  relates  to  the  juris- 
diction of  the  several  courts  therein  specified,  ai>plies  only  to  an  action  or 
s|H>ciul  i>itK*ctNiinj;  commenced  on  or  after  the  first  day  of  September,  1880. 

lo.  In  i-hapler  twiMity-lii'St,  titles  first,  second  and  third  apply  only  to  an 
action  in  one  of  the  courts  specified  in  subdivii>ion  fourth  of  this  section. 

}J  3348.  Where  a  provision  of  this  act  is  made  applicable  by  the  last 
.'*rcti»)n,  to  an  action  or  a  8|)ecial  proceedmg  commenced  on  or  after  a  day 
thrrcm  siK>cifie<l.  if,  before  that  date,  a  summons  in  an  action,  or  a  citation 
issucti  from  a  surrogate's  court,  has  been  served  upon  one  or  more,  but  nut 
upon  all,  of  the  pe^^ons  to  be  served ;  or  an  order  for  tJie  service  of  a  sura- 
nioti'*  as  prescribed  in  article  second  of  title  first  of  chapter  fifth  of  this  act 
has  been  made ;  or,  in  a  special  proceeding,  elsewhere  than  in  a  surro<;ate'8 
couri,  the  i>clition  or  other  paper,  upon  which  the  first  order,  process,  or 
oth(>r  mandate  may  be  made  or  issued,  has  not  been  presented,  the  action  or 
special  proceeding  is  not  deemed  to  have  been  commenced  within  the  mean- 
ing of  that  section. 

§  3349.  Where  any  provision  of  this  act  is  made  applicable  to  future 
proiecdings  in  an  action  or  special  proceeding,  the  proceedings  therein, 
until  the  provision  in  question  becomes  applicable,  are  governed  by,  and 
niust  be  conducted  according  to  the  laws  in  force  on  the  day  before  the  pro- 
vision takes  effect,  except  as  otherwise  prescribed  in  subdivision  seventh 
of  the  last  section  but  one. 

^  3360.  A  jury,  for  the  trial  of  an  indictment  or  other  criminal  cause, 
at  a  term  of  a  court  of  record,  commencing  on  or  after  the  twenty-fii'St  day 
of  May,  1S77,  must  be  pi-oeuied  tro.n  the  trial  jurors  selected,  drawn,  and 
nofititsi,  as  prescribed  in  this  act.  for  the  term  of  the  court  at  which  it  is 
triable,  ineiiuiing  the  talesman  or  additional  jurors,  procuied  as  prescribed 
therein;  and  the  same  must  be  tried  by  the  jury  so  formed.  But  the 
statutes  remaining  unrepealed  after  the  first  day  of  September,  1877,  velat- 
ing  to  challenges  or  disf.iualitieations  of  petit  jurors  in  a  criminal  cau^^e,  or 
])res('ril)ing  the  cases  wlicre  talesmen  or  additional  petit  jurors  must  be 
summoned  in  a  criminal  cause,  remain  unaffected  by  this  act,  anil  are  ap- 
plicable to  the  proceedings  taken  as  prescribed  in  this  act,  and  to  the  trial 
jurors  therein  specified. 

§  3351.  This  act  docs  not  nffect  any  provision  of  the  statutes,  remain- 
ing unrepealed  after  the  fii'St  day  of  Septeftiber,  1877,  relating  to  grand 
jurors  or  grand  juries  ;    excej)t  as  follows: 

1.  A  line  ini])osed,  after  the  first  dny  of  September,  1877,  upon  a  person 
(liawn  as  a  grantl  juior,  and  duly  sumnioned  to  attend  a  term  of  a  court  of 
record  as  a  giand  jiu'or,  as  j)rescribed  in  those  statutes,  must  be  itnposcd  as 
j)res('ribed  in  article  fourth  of  title  third  of  chapter  tenth  of  this  act;  ami 
sections  1078  to  1(>77  of  this  act,  both  inclusive,  apply  to  such  a  person,  as 
if  he  had  been  drawn,  and  tiotified  to  attend,  as  a  trial  juror. 

2.  Where  a  })rovision  of  those  statutes  refers  to  the  lists  of  petit  jurors, 
the  ballots  containing  tiieir  names,  the  box  or  boxes  in  which  those  ballots 
are  deposited  or  contained,  tht^  selectiuii;,  ilrawing,  sununoniuir,  of  empanel- 
ling of  petit  jurois,  th(?   imposition  of  a   fine   u\Hm   a   petit   juror,  or  '1'^' 

cnforconxmt,  reduction,  or  rem\ss\o\\  v\unw^\,  w  \s  v^viviwx^ivi  \v>  voter  to  tlu' 
f^nino  subject^  as  pnjvidod  for  \u  t\\\s  -.u-l,  \\\  WVvi  avwvwww  wa  \\  \vi\vi\^  v^ 
tijosif  stntutvs.  _  ^       .V 

^  3362.  Kothins  contained  in  any  ptov-Voxv  ol  V-V*  -V  <.vV«  ^W^ 
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chapter  fourth,  renders  ioeifectual,  or  otherwise  impairs,  any  proceeding  in 
an  action  or  a  special  proceeding,  had  or  taken,  pursuant  to  hiw,  or  any 
Other  lawful  act  done,  or  right,  defence,  or  limitation,  lawfully  accrued  or 
established,  before  the  provision  in  question  takes  effect ;  unless  the  con- 
trary is  expressly  declared  in  the  provision  in  question.  As  far  as  it  may 
be  necessary,  for  the  purpose  of  avoiding  such  a  result,  or  carrying  into 
effect  such  a  proceedmg  or  other  act,  or  enforcing  or  protecting  such  a 
right,  defence,  or  limitation,  the  statutes  in  force  on  the  day  before  the 
provision  takes  effect,  are  deemed  to  remain  in  force,  notwithstanding  the 
repeal  thereof. 

§  3353.  This  act  does  not  affect  the  appointment  of  a  term,  or  the 
designation  of  one  or  more  judges  to  hold  a  term,  made  pursuant  to  the 
statutes  in  force  on  the  thirty-first  day  of  August.  1877,  until  new  terms 
are  appointed,  or  one  or  more  judges  are  newly  designated,  as  prescribed  in 
this  act. 

§  3354.  This  act  does  not  create  a  vacancy  in  any  office  or  employment, 
designated  or  referred  to  therein,  by  the  title  or  description  thereof,  con- 
tained in  the  statutes  in  force  on  the  day  before  the  provision  referring 
thereto  takes  effect,  or  by  another  title  or  description ;  nor  does  it  affect  any 
provision  of  those  statutes,  relating  to  the  amount,  or  the  time  or  the  mode 
of  payment,  of  the  compensation  of  an  officer  or  emplo3'ee,  so  designated  or 
referred  to,  who  is  in  office  or  employed  on  that  day :  except  that  where  the 
tenure  of  bis  oflSce  or  employment  is  not  prescribed  in  this  act,  he  may  be 
removed  at  pleasure  by  the  court,  officer,  or  officers,  authorized  by  this  act 
to  appoint  a  person  to  discharge  the  same  duties.  Until  he  is  removed,  or 
his  office  or  place  becomes  otherwise  vacant,  the  provisions  of  this  act 
apply  to  him,  and  to  the  discharsje  of  his  duties.  The  court,  officer,  or  offi- 
cers, authorized  by  this  act  to  appoint  a  person  to  an  office  or  employment, 
may  from  time  to  time  fill  a  vacancy  therein. 

§  3355.  [amW  1882.]  For  the  purpose  of  determining  the  effect  of  the 
different  provisions  of  this  act  with  respect  to  each  other,  they  are  deemed 
to  have  been  enacted  simultaneously.  For  the  purpose  of  determining  the 
effect  of  this  act  upon  other  acts,  and  the  effect  of  other  acts  upon  this 
act,  chapters  fourteen  to  twenty-two  of  this  act,  both  inclusive,  are  deemed 
to  have  been  enacted  on  the  twelfth  day  of  January,  in  the  year  eighteen 
hundred  and  eighty ;  and  all  acts  passed  after  the  last-mentioned  date  are 
to  have  the  same  effect  as  if  they  were  passed  after  those  chapters. 

§  3356.  Subject  to  the  qualifications  contained  in  the  foregoing  sections 
of  this  title,  this  act  shall  take  effect  as  follows  :  titles  third  and  fourth,  and 
article  first  of  title  fifth  of  chapter  tenth,  on  the  first  day  of  May,  in  the 
year  1877  ;  the  remainder  of  chapters  first  to  thirteenth,  both  inclusive,  on 
the  first  day  of  September,  in  the  year  1877  ;  chapters  fourteenth  to  twenty- 
first,  both  inclusive,  on  the  first  day  of  September,  1880;  and  this  chapter 
immediately. 
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\Vilne8>^'s  ontb  before  justice  of  the  peace,  SOOO. 
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Of  actiouu  at  law  aud  enits  in  equity  are  abolished,  38S9. 
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[The  nambef9  refer  to  the  gectioDs  of  the  Code  of  Civil  Procedure.] 


A. 

^^ANDONUBNT— of  action,  821,  882 ;  of  appeal,  1296-1299. 

"^^ATEMENT— none  by  vacancy  in  judges'  office,  etc.  25. 
Ibiilure  or  adjournment  of  court,  44. 
if  canee  of  action  survives  755. 
on  death  or  marriage,  761,  762. 
by  death  after  verdict,  etc.  764. 
by  death  of  public  officer,  trustee,  etc.  766. 
of  appeal.  1297,  1299. 
of  action  of  ejectment,  1521. 

id.;  action  to  be  divided,  after  death  of  party,  when,  etc.  1522,  1523. 
and  revival  of  action  for  chattel,  17^6. 
of  action  by  executor  or  administrator.  1828. 

action,  etc.,  not  to  abate  ou  account  of  change  of  name  of  defendant ;   amend- 
ment, etc.  2417. 

^^BREVLA-TIONS— in  process,  etc.  22. 

^^SENCE— effect  on  limitations  of  actions,  391,  401. 

designation  of  person  ou  whom  to  serve  summons,  430. 

? [round  for  service  by  publication,  etc.  435,  438. 
or  attachment,  636. 
presumption  of  death,  841. 
of  witnci^s  to  will  muet  be  accounted  for,  before  testimony  dispensed  with,  on 

probate  of  will,  2619. 
id.;  proof  of  handwriting  of  testator,  when  admitted,  2620. 
testimony  taken  upon  probate  of  will  may  be  used  on  hearing  for  revocation  of 
probate,  when  witness  abseut  from  the  Btate,  2651. 

^^BSSNTEE -'temporary  administrator  for,  2668.    (Sue  Adximistjeutob,  txmfo- 
BABY,  2668.) 

Account — ^when  cause  of  action  accrues  on,  386. 
how  pleaded  ;  demand  of  copy  of,  531. 
discovery  and  inspection  of,  803-809. 
sabpcena  duces  tecum,  867. 
reference,  1013. 

of  sale,  etc.,  of  real  estate  of  infants,  etc.  2361. 

"judicial  settlement  of,"  and  '  intermediate,"  in  surrogate's  court,  3514. 
decree  settling,  in  surrogate's  court.  2551. 
when  justice  of  the  peace  has  jurisdiction  in  action  on,  2863. 
pleading  in  actiou  on  account  in  justice's  court,  2041. 
party  may  be  compelled  to  exhibit,  in  such  court,  2942. 
judj^ent  in  justice's  court  when  accounts  exceed  $400,  2950. 
action  in  jastices'  courts  o[  Alb:  ny  and  Troy,  wh^u  <xc^vui\A  «sai^'\V^>*^B9S^. 


eierk  of  court  of  appeals  to  render  account  of  feeft,^SS^. 
id.;  SB  to  justice  of  the  peace  in  Brooklyn,  ail8. 


\^ 


M.;  •»  CO  derlu  of  oeitftfn  ennrtf  ef  K«w  Toik  asd  BnoktriiJ 
111.:  «^  to  ct>ruin  coanty  oinin  Mid  resliitmttJM. 
whAi  f(w«  arc  to  be  aocoautod  for  by  oBoer,  ano^ 

.CCOUNT  OF  TESTAMKMTABT  TBU8TBB-fiiMnBedlati.aMNiil||1 
id.;  when,  may  be comimlMiy.  ttOI. 
iiiiUr.ial  seUlement  of,  tiow  eompelkHL  1807. 
Id.;  who  may  apply  chcrL*for;  proeeedliici  tbeteapoB^ 
Id.;  on  ptftiiiou  or  cmch  iru»toiB,ttlO. 
Id.;  certain  {%rov{iiioiis  aa  So  iyia<|iin|tPf,J|MT. 

kCroUNT  OF  GUABDIAN—aecOeiiunit  of, maybe  allovped; 
ward  or  now  guardian  mar  raqinlre,  nS7. 
to  lie  made  and  filed  yearly  in  earrqgate^  oOoe,  IBM. 
afflduvit  to  be  annexed  therato,.Sfitt.  _   ...  ^ 
miii«t  lie  annually  examined  by  ennogate,  MM. 

^!S!^s^ji^^ts:^'&'^ss^^j--  ■-■  ■■•■  ■■'■  -« "^ 

id.;  lib  to  guardian  of  person,  SM8. 
when  guai^ian  may  compel  HetiMdiml  df^  Mtt.  ?. 

citation  and  proceeding  therenmm,  MO.  ,*  ^ 

certain  provisions  relative  to,  snsO.  ^^ 

appointed  by  will  or  deed,  intermediate,  nay  be  reqnlnd,  MBL  ,  .; 

afiiduvit  thereto  ;  examination  thereof ;  proceodinga  when  dMNttn^jV;,^ 
when  surrogate  may  compel  aettiemeitft or.  by  dqad  or  wULlBll...  .  .  ,^tiA 
proceedings  tbereou,  eamo  aa  whan  gQardndi  il|lpa&rtadb7iuiipli(B"T; 
effect  of  decree  for  sQCb  aetttaiMMit,  RIM!.  .■  ■•- '  {Jf 

lCCOUNT  of  £XSCUT0R  OB  AOlONISnULTOB,  aBTTUHDff^VHP 
Uonal  allowance;  on,  8508. 
by  executor  or  deceaaed  execator,  BOOB.  ■:'''■ 

application  for  settlement  of,  on  pattUpn  of  ttiwwrtw, 

proccediii^  thercapon,  SOOO.  '•     •'    'i-- 

neglect  to  appear  on  citation  ground  for  revocatioil  of 
decree  on,  when  may  award  relief,  8781.      __ 
intermediate  acoountmsr,  when  voiaatary,  SKQl 

Id.;  when  compulsory,  2723.  

when  («iiiTogatc-muy  require  settlement  of  account,  8TM,  8f9S. 

who  may  apply  for  acconnting  ;  citation  thereupon,  snO. 

order  to  acrount ;  Buppiemoutal  citation,  87!W.* 

peri«on  oiled  may  bring  in  other  parties ;  proceedings  therenpoa,  _^ 

executor,  etc.,  may  petition  for  settlement ;  citatiou  tJiereupon,  SSflk 

hearing,  2730. 

creditor,  etc.,  not  cited,  may  contest,  2781.  

executor  whose  letters  have  l>een  revoked  may  petition,  8788. 

affidavit  to  be  annexed  to  account,  2733. 

vouchers  to  be  produced ;  proceedings  in  case  of  lost  vonchcn',  SVtL 

accounting  parly  to  be  examined,  etc.  8735.  

account  of  executor,  etc.,  may  at  any  time  bo  ordered  filed,  8785. 
compensation  of  several  crecutora  or  administrators,  8786. 

when  compensation  not  allowed,  2737.  

one  compensation  allowed  on  different  letters,  JfTSS.  

surrogate  may  determine  certain  claims ;  bearing  of  coBteati  STIBl 

effeCL  of  the  st:Uute  of  limitations  on  such  claims,  8740. 

surrogate  may  allow  for  property  lost.  etc.  2741. 

effect  of  judicial  settlement  of  account,  2743. 

decree  for  payment  and  distribution,  S743. 

id. ;  when  specific  property  may  be  delivered,  8744. 

id.;  when  money  may  be  retained,  2745. 

id.:  share  of  infant,  2746. 

legacy,  etc.,  to  unknown  person  :  claims  thereto,  8747. 

when  legacy,  etc.,  to  be  paid  to  county  treasurer,  2748. 

executor,  etc.,  may  be  compelled  to  render  accoant,.a758. 

ACKNOWLEDGMENT— under  statute  of  limitations,  878, 805. 
of  bond  or  undertaking,  810. 
when  evidence,  935-887. 
of  asaignment  of  judgment,  1203. 

iCTIOm-not  abated  by  vacancy  \n  i^dgeV  oS^eft, ». 
ftipnlation  to  try  elsewhere  t.\\aT\  at  couTt-Yxouec,N»\i«x,'w. 

continuing  trial  beyond  ^*-'"^»^^v^  4\7 
when  deemed  commenced,  3»www,  ••    ♦ 
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Tioys— continued. 
coDsolidation,  817-819. 
severance  of,  466,  511,  1905, 19S0. 
on  nndertaking  given  on  injunction.  085. 
on  nndertaking  e\wen  on  i^peal,  1900. 
to  recover  attacncd  property,  etc  663,  677,  680. 
time  for  commencenienc  or  continuance  cannot  be  extended,  7M. 
against  one  or  more  defendants  after  several  jndgment  ajj^aintt  ottitra,  U&L 
to  recover  property  levied  upon,  14S0. 

to  recover  back  pnrcbara  price  of  execatiou  sale,  1479, 1480. 
not  allowed  on  mort«i:agi!  debt,  except,  etc.  16)18-1690. 
for  money  only,  not  affected  by  provisions  as  to  naisaace,  1668. 
i^rainst  guardian,  etc,  holding  over,  etc.;  damages  therein,  1664. 
for  real  property,  when  infant  may  maintain,  1686. 
on  andertaking  in  uclion  for  chattel,  when  maintainable,  1788. 
for  suinff,  etc.,  in  name  of  another.  1990. 

for  caaslng  death  by  nejoii^nce  may  be  brought  by  execotor,  1908; 
for  glander  of  a  woman  by  imputing  nnchastity,  1906. 
when,  for  libel  cannot  be  maintained  1907-1908. 
by  transferee  of  claim,  1000. 
upon  jndgment  regulated.  1918. 
ancillary,  for  discovery  abolished,  1914. 
npon  a  penal  bond,  1015. 
by  surety  or  traetce,  to  recover  costs,  1916. 
npon  lost  negotiable  i>aper.  1917,  1018. 
by  tax  payer,  againnt  a  public  officer,  1925. 

by  and  against  certain  county,  town,  and  mnnicipal  officers,  1936-1981. 
to  charge  joint  debtors  not  pcrHinally  (*er%'ed  with  summons,  l(Ni7-1941. 
composftiou  by  one  joint  debtor ;  etfect  of,  etc  1942-1944. 
against  i^rsons  engaged  iu  transporting  pastsengers.  etc.  194*^ 
may  be  maintained  against  partner,  not  joined  as  defendant  in,  1946. 
certiorari  cannot  issue  to  court  of  record  or  judge  thereof,  2121. 
for  damages  by  person  dispossessed  by  summary  proceedings,  2868. 
by  person  wroii^nlly  evicted  from  real  property,  2818. 
to  compel  couviyance  of  real  property  of  lunatic,  infant,  etc.  2845-2847. 
ajniinst  party  revoking,  to  recover  costs,  etc.,  of  arbitration,  2884,  2885. 
on  undertaking  on  appeal  from  surrogate's  court,  when  not  brought,  267S. 
on  bond  of  executor,  etc.,  for  money  receii'ed  in  any  capacity,  2396-2609. 
temporary  administrator,  liow  far  may  maintain  or  defend,  2676. 
time  of  pendency  of,  between  creditor  and  executor,  etc.,  extended.  2751. 
for  reimlMirsement  from  after-discovered  property,  miter  aale,  etc.  2801. 
definition  of,  as  used  iu  the  new  revision.  8888. 
division  of  actions  into  civil  and  crimiuaL,  3386. 
definition  of  criminal  action,  3386. 
id. ;  of  civil  action,  8387. 

S Arties  to  civil  action  how  styled,  3338. 
istinction  between  actions  at  law  and  suits  In  equity  abolished.  3389. 
application  of  provisions  concerning  commencement  of  action,  3347,  3848. 
proceedinjgs  rightfully  taken  iu,  not  affected  by  this  act,  8352. 
by  or  against  nnincori)orated  association.    (See  Association.) 
by  or  against  cor{)oration.    (See  Corporation.) 
for  proceedings,  etc.,  in  action  for  divorce  and  for  separation.    (See  Diyobos  ; 

Separation.) 
for  proceedings,  etc.,  in  action  to  annul  marriage.    (See  Marriaok.) 
pendency  of.    (See  Notice  or  Pbndency  op  Action.) 
m  belialf  of  the  people.    (See  People  of  the  State  ;  Attorney-General.) 
for  public  funds  converted.    (Sec  Public  Funds.) 
to  establish  wills.    (Sec  Will.) 
against  next  of  kin,  heirs,  etc..  of  deceased  debtor.    (Sec  Creditor.) 

TOW  FOR  A  CHATTEL— certain  writs  abolished,  1688. 

ivhen,  may  l}c  maintained,  1689. 

irhen  cannot  be  maintained,  1090. 

ieooDd,  cannot  be  maintained  after  judgment  against  plaintiff,  etc.  1601. 

Hrhen.  may  be  maintained  by  assignee,  1092. 

Inriediction,  etc.,  when  replevin  precedes  summons.  1693. 

when  plaintiff  in,  may  require  sheriff  to  rep]e\'y,  1694. 

wqaisiteti  of  affidavit  for  replevin,  in.  1695. 1698. 

d.;  where  several  chattels  are  to  be  replevied,  1097. 

ifoviaion  where  part  only  of  cl)atix;ls  ia  replevied,  1698. 

eqnisites  of  plaintiff^s  undertaking  for  replevin,  1699. 

tn^  of  sheriff  iu  repJevyiug  chiutal,  1700, 
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NireClnin  updcrtaking,  ivbeo  tmdluiw  to  juuL^.  ITDo. 

when  and  tOHbDBiluciflaiBMddiTweMuel.bi.  ITOBi. 

raaiilr  lac  wteaa  Oeanir  ta  etiBriS.  In,  1707. 

■ndeiUklne  Id,  to  whom  to  be  dcKvvrfld.  170B. 

claim  or  title  lijr  (bird  iwnun  t  pmaeisdliK*  llurcupiia.  ITOt. 

ulionaBaiDBli'bi'rIffofliiKbdiiimof  lille,  ITIO, 

Indemnlt/  lo  ahertX  ■g>lai<t  mcb  nBllnn.  ITII, 

wben  ogiflrt.  aUoRi^,  etc.,  Hi(ir  nuke  arndtiKi  tn,  1713. 

•  ._j  ....wu — ncnt  leplei'iQ ;  pnKscdlnH  ibcsvupwi.  1713. 

.  —  jiid«  ofarrut  onaied,  1114. 

n:u.m  bj  BberiffBfrcr  r.'plBTln,  In-.  1110,  «]«. 

replevin  f>perBK>t«ia  iMit  «f  jadgnwut-ioll  [n,  1717. 

■vKiHi  not  HUEctcd  bvKti»ntaKti»»r.  171H. 

when  and  bow  plulDllff  mny  ataaadoa  bl»  lAitm  In  kmit,  ITlft 

UUe  how  >«ilGd  iu  pi  eudi  nSi  <■><  TliO. 

wnmgtDl  tatlng  nr  detentloa  bow  etnted  tn  coi 

''■mauGB  when  ebatteJ  Injun^  h]'  dufoudaal.  I' 
BBWiTpattlDE  ptaimilTB  title  Jiil^Enoln.  17!^ 
UHBr  tluit  cSalul  iveb  dl»cnined  dolDB  danuge,  ITSL 
■—— InilginfDl  for  ntnni,  1736. 
,      .  iteriTaB, 

__.  ineerMIn  cwKStOr  bdlagot  valncin,  17B7. 

TrTdl.X.  eu..  for  put  ol  Hrenl  cbflUels ;  judgmviit.  ITS. 

'  m»ge»  haw  wcerwloM  mi  delauil.  hi,  ITMU. 
il  jndgmeiil  in  ;  dockiting.  ate.  1790; 
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seen  ted  ;  service  of  euminont,  etc. 
,  2923. 

e^  to  saretiei ;  proceedings  thereapon,  9ttM. 
laim  chattel ;  proceedings  thereon,  8025. 
idea,  &090. 

ly  be  arrested  for  taking,  etc.,  chattel,  989ft. 
I  constable  must  deliver  chattel,  MST. 
lelivery  by  constiible,  2928. 
rd  person,  2929. 

nund  jadgmcnt  for  return,  2990. 
ftction  ;  nction  on  undertaking,  2981. 
summons  not  personally  served,  iS98$. 
rected  by  fuUare  to  replevy,  8988. 
In  such  action,  when  avaibible,  9957. 
lent  in  action,  and  docketing,  8019. 
ice's  judgment  in  such  action,  8088. 
ght  before  justice  of  the  peace  in  Brooklyn,  8117. 
l^ew  York,  or  justice's  court  of  Albany  or  Troy,  8910,  8211. 
;ht  in  district  court  of  New  York,  8216. 
brought  in  justices'  conrt  of  Albany  and  Troy, 


OSB  LIEN  UPON  A  CHATTEIr-when  maintainable,  1787. 

ittel ;  proceedings  thereupon,  1788. 

nt  in,  17;J9. 

ourt,  1740. 

:oing  provisions,  1741. 

district  court  of  New  York,  8215.  . 

rts  of  Albany  and  Troy,  3223. 

l^onkers,  3:203. 

court  of  record,  proceedings  on,  84. 
>  appear,  35,  36. 
41. 

ement,  etc.  44.  - .      « 

api)llcali()n  of  debtor  for  discharge,  2212. 
on  of  controversy  to  arbitration.  ^(SS. 
tice  of  the  peace  :  when  justice  may  adjourn,  9960.  ; 
•n  application  of  plaintiff,  2960. 
n  application  of  defendant,  2961-2964. 
jonmmcuts,  2965. 

ipose  conditions  upon  adjournment,  2966. 
hen  attachment  against  absent  witness  is  issned,  9967. 
lot  to  exceed  nint-iy  days,  2968. 
ion  is  issued,  '^983. 
larine  causes,  in  N.  Y.  marine  court,  8186. 

-of  dower.    (See  Dower.) 

-jth  will  annexed  ;  when  letters  may  be  issued,  9648. 

;  proceedings  thereupon,  2644. 

tc.,  of  persont<  having  prior  right,  2644. 

;ive  bond,  etc.  2645. 

on  application  for  revocation  of  probate,  2649. 

proceedings  pending  Kuch  application,  2690. 

appointment  of,  26w). 

ment  of,  2666. 

'n  on  application,  2661. 

ffect  of  renunciation.  2662. 

inted  without  citation,  2662. 

id  public,  when  to  be  cited,  2668. 

it  to  administer,  how  made,  2664. 

lay  ap|)ear  on  hearing.  2665. 

in  snch  proceeding.^,  2666. 

See  Account.) 
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epecial  pawHsoF  Mmiwury  admlnistnitor  oTaliEcnlee,  $919. 
Id,:  may  prrivlde  tot  laraWt.SCTT. 

depnelt  of  nume;  by  wmpnniry  Hdnjintstratnr,  tmS-SaSQ. 
revocatlao  of  letnn  to.    (Sen  BxTOctTtuH.J 


AD  ttCOD  DAMNUM— writ  of  (see  AsBBSsirKST  OT  DiBAOHB],  SIOS. 
ADVSBSa  VOaSES!zlOTi.    <Seo  LmiATIuH.) 
AI  fTDAVlT— want  or,  or  dofeet  In.  tllla  of,  does  not  rmpslr,  TS8. 
nf  mviitx,  inqnrtft  tor  wunt  of,  cnnnol  l>e  takvD  wberc  amwer  rarlfii 


isfbitnlKHn  Dwr  bstnhan 


""—    he  receWert  nn  «pjieiil  from  JHElice's  jEdgnienl,  i 


f<KllH]lld  □ 


anil  otl.K-r  psper  to  be  filed  bj  Jtudce,  3143. 


t<r  is  lu  queHtluii.  Mli. 
i  |.roce«iing».  SJU. 


ALIBN— ennDr,  llmllUloiiii  of  actions,  404. 

Jary.  1190. 
AL[MONY-in  action  for  divoroa  or  scpamLiun,  1TB9 

18«  DiTOBOB  ;  8»Fiiu.noii.) 
ALLOWANCE— additional,  to  plainllS  lu  forecln^nrt 

U.i  to  either  puty  In  ^HHrult,  etc..  caFpf,  SiK. 

aa  Id  allowance  by  SQiragnle.  elc.  '(Sri  Acooinr 
AHEXDMEST— ol  pWadlDg,  Ui,  dm,  5M. 
Id.;  compelird,  MJ. 

of  procevdlngs,  etc..  by  ineeitlng  trne  iiHma,  4IU. 
Id-;  by  brJa^Dg  1l  purEie?.  45S, 

of  iciutn  by  officer  or  subordinate  courts  T35i 
not  slloM'ed  withont  order.  7S7. 


by  lefereu,  IDIB. 


, jctioDa.  apply  to  special  pro«ediBg»,  _^ 

or  dcfecie  in  proceedlngn  on  apwul  from  aomigale'e  court, 
of  plcadluga  Id  juetica'a  cuiirt.  taiU. 
proceedings  ou  appeal  from  judgment  of  jnn 
ANCILIAHY  LETTEB9.    (Soc  LcTtJSBs  TtariJiESTART ;  LErrasa 


onnft  »lia7^ns,  eM.    (Se*  Stbati. 
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—isontinued. 
i  of,  is  appearance,  4St 
«  subscribed,  86,  481. 
erved,  42i. 

lUrrer,  \»  only  pleading  on  part  of  defendant,  487. 
murrer,  todUEereot  canses  of  action,  488. 
rer  to,  when  allowed,  494,  495. 
oni»  to  complaint  may  be  taken  by,  when,  486. 
•t  taken  by,  or  by  demarrer,  deemed  waircd,  490. 
ition.  528,  527. 

icrved  on  co-defendant,  581,  1204. 
latier  deemed  true,  522. 
stricken  oot,  on  motion,  588. 
to  antuwer  amended  pleading,  543. 
i  served  witliin  twenty  days  after  arrest,  666. 
aardiau  appointed^  1218. 
1  to  oppose  injuuction,  680. 
n  out  for  not  making  discovery,  806. 
t<sue  rait<ied  by,  964. 

:ition,  mdy  controvert  title  of  plaintiff,  etc.  1548. 
ionrt  must  ut«certHin  rights  of  parties  in  partition,  1545. 
indant,  in  action  to  determine  claim  to  real  property,  1640, 16IL 
ndant  in  action  for  dower,  1648. 
»w  stated  in,  in  action  for  ctiattel,  1720. 
;  plaintiff's  title  in  issne,  in  such  action,  1723. 
attel  was  distrained  doing  damage,  in  sach  action,  1734. 
;ndant  in  action  for  divorce,  1757. 
ir.y  be  set  up  in,  in  action  for  separation,  1765. 
orporate  existence  need  not  be  proved.  1776. 
aer  in  such  action  deemed  waived  unless  pleaded,  1777. 
',  in  action  against  corporation  on  note,  etc.  1773. 
>n  against  executor,  etc.;  regulations  affecting,  1817, 18S4. 
lot  available  in  action  against  legatee,  etc.,  of  decedent,  1887. 
>n  to  charge  defendant  jointly  indebted,  but  not  served,  1939. 
ftnm  of  precept  in  summary  proceedings,  2244,  2245. 
»n  for  chattel,  in  justice's  court,  2930. 
ces'  court,  2938.  ^ 

leral  rules  of  pleading,  2940. 
:onnt  or  instrument  for  payment  of  money,  2941. 
material  variance  to  be  dit^regarded,  2943. 
lere  executor  or  trustee  is  a  party,  2946. 
isequence  of  neglect  to  plead  couuter-cloim,  2947. 
;  last  section  qualified,  2948. 
jwer  of  title,  2951. 
ier taking  thereupon,  2952. 
what  court  new  action  to  be  brought,  2953. 
en  action  to  be  dii«contiuued.  2954. 
3Ct  of  failure  to  give  undertaking,  2955. 
swer  of  title  as  to  one  of  several  causes  of  action,  2958. 
action  after  discontinuance  upon  i*uch  answer  of  title,  2907. 
eedings  before  justice  relative  to  animal  found  straying,  8000. 
3  owners  have  separate  right  to,  in  such  proceedings,  8110. 
2,  also,  Dkfbnce  ;  Counterclaim.) 

general  provisions,  1298-1323. 
I  of  appeals,  190,  191,  1324-1339. 
erne  court  from  inferior  court,  1340-1345. 
;eneral  term  from  chambers  or  special  term,  1346-1355. 
iial  determination  in  special  proceeding,  190, 192,  1366-1361. 
:  of  sessions,  in  certain  cases,  48. 
emoval  of  cause,  271. 
y  appearing,  as  poor  person,  466. 
idgment  on  frivolous  demurrer,  537. 
ju  of  time  for,  784,  785. 
cessary  on,  998. 

der,  on  motion  for  new  trial  on  minutes,  999. 
idgment  in  notion  for  dower  ;  stay  of  execution,  etc,  161Q« 
•der  refusing ccrriorari  or  habeas  corpus,  etc.  ^20^. 
orarJ  or  liabens  corpus  cat-es,  by  the  people,  20T)\). 
to  be  admitted  to  bail,  pending  au,  2060-20«il. 
tf  prisoner  no'  baiied  pending  ;  recoguizaiice,  etc.  5!»^^^tKA^ 
ujua  proceedings  ;  bUiy  of  proceediugs,  2087 . 


i-iii  INDEX.  [B^euMm 

KVrr.AL-nmtiHyfti. 

fiiiiii  fliiul  nnirr  .'iwnnlinf;  ahiiohite  writ  of  prohibition,  2101. 

wiKii  ririjf>r:iri  rniiiint  U-  ii<f<iii-ti  U>  n>vif\v  lU'tcrmiiiatiOli, Sltt 

fr  •111  fill.. I  iiuivT  iiiMilc  in  hiiimimry  pnHviHiing.i,  ddUO. 

cili-ii  of  Mich  ap|ieal  IlojiUtl  in  cctrtiiin  cacwtt'  :Otfl. 

w:irraiit  Imw  »<ia\  til  on  appeal  iu  tmch  proceediugis,  89SL 

when  ulioivt'd  tii  roiirt  of  iipiH>HlK.  2:281. 

r('^!ltuIioll  hy  :iii|H-ll:iio  court  in  »uch  proceedint^  ;  damagea,  flSfiS. 

fniiii  «inlir.  or  JuiiiruK'Ui,  on  auardia  arbitnition,  :M81. 

fr«>iii  onti-r  ni:iiif  in  .-npnlcmcnttiry  proceedings.  44i38. 

fniiii  ili»tiici  ruurt  of  New  Y(»rk,  and   from  jiuticea*  oonrta  of  Albuytl 

Iruy.  ;fc;i:). 
huu    Tar  p^lvi^iuns   cunceruin;;,   affect    review   of  prooaediiigi  io  coiw 
laUM-.  :{34r. 

J^ri'EAL  FKOM  JtSTK'E  OP  TUK  PBACB— jusUce^a  jadgment  reiicwd  t 
u|i)K-:tl.  .'iiMI. 
M  111)  may  ap)M>ul ;  to  what  court  appeal  to  be  taken,  d04S. 
appeal :  wlii-ii  Miul  how  to  i>e  taken.  8046. 
MTvict'  «>r  notice  till  juhtlce  ;  payment  of  coeta  and  fee,  8047. 
PtTvirt-ot  iituice  on  ^p^poudent,  804H. 
uineiKhneiit.  when  allowed,  9019. 
niiiltrrnk:iii;  to  t«tHy  execution  on  judgment,  3060. 
^tay  nf  jinK'ecdinj.'H.  JWSl. 
pHM*i-f(iiiii;s  when  jufiice  is  dead,  etc.  805i2. 
ret  urn.  :ia.>3. 

id.;  V. hen  justice  hati  gone  out  of  office.  SOM. 
lunhi-r  return  ;  return  how  compelled,  8055. 
w  hen  justice  is  dt*ad,  etc.  a05«. 
w  hi'ii  error  in  fact  ih  alleged,  8057. 
ret>i:iuiion  on  reveri*al,  8Uj8. 
K'ttiiijr  off  coftH  jiiid  recovery,  8059. 
crr'aiii  sumtt  may  t>t^  included  in  diebursementa,  8060. 
jiultrineiit-roll  on.  ^Mil. 
he  /iiiij:  of  .ipjKal ;  dii<nii»fal  thereof,  8062. 
juili:u)riit  th(>!eon.  .H(M)8. 

>\iiiii  lU'W  trial  ill  jii!<tice'H  court  may  be  ordered,  8064. 
procitiiiiii!:-*  lu'foie  jutstice.  30')5. 

for  a  iH'u  trial  in  apiK'ilale  court ;  when  may  he  demanded,  8066. 
ill.;  uiideriakintr  to  l)c  jriven,  JftWJJ. 
id.;  oiTci  to  coinproniise  Wcfore  return,  3070. 
id.;  [trocet'ilmj;^  in  appellate  court,  3071. 
id.;  otTi  r  to  compiomiM'  after  return,  3072. 
id.;  ain«>!:nt  of  co>t.<.  3073. 

in  [)roitcding«  relative  to  strays,  ete.;  claim  to  purplus,  3095. 
id.;  appi'al  fioiu  order  on  deinuud  of  possession,  310;;i. 
id.;  .>-tay  of  procei'din^s.  Iiow  ob.ained,  3103. 
id.;  from  liiial  order  in  ^ucll  proceedings,  3104. 
id.;  sta>  of  proceedings  and  delivery  of  i>ossession,  etc.  8105, 
id.;  proreediiiu'i*  on  amrmaiice,  310t). 

il'PKAL  FKOM  SL'KIiOCiATES  COURT— from  order  on  motion  for  new  iri«l 
wliai  may  l>c  revieweti  tm  apjieal  ;  when  decree  reversed,  2545. 
eo»ts  of  appeal,  iJ5f^l}. 

from  order  on  application  to  surrogate  for  additional  allowance,  2364. 
\Nlien  parly  may  appeal.  :2,5()H. 
wlieii  person  not  a  party  may  aj)peal,  Ji5ti9. 
to  what  court   it  may  bo  taken,  i;.')70. 
intermedia  I'  order,  how  reviewed,  2571. 
time  to  appeal,  27)72. 
who  must  l)e  made  parties,  2r>73. 
ai)peal,  how  taken  ;  service  of  notice  of,  2574. 
certain  |)roviHioiis  «)f  chapt(!r  12  made  applicable.  2575. 
appeil  ma\  be  on  the  law  or  the  facts  ;  case  to  be  made,  etc.  2570. 
srcunty  lop»rtect  ai>i>eal.  25^7. 

id.;  wliere  decree  is  for  money  or  delivery  of  property,  etc.  2S7S. 
seenrily  to  stay  proceedim;i-  in  case  of  commitment,  'A7*J. 
iinhmnt  of  iiiiderlakriii::.  how  t\.\ev.\.  2^>J:»<.\. 
n'(y/i/>;f('N  oi   iMidertakuit;. ->\.  ^    ,  ^    ^,^^ 

(irrnv  for /)f.. bale,  elr..  bow  Vivr  sun>vlwaev\\^^,•  ?^VVVia\,-icRa. 

nrrlrrtoil  ^.pnea!  Mays  P'-^^^/^'^^^l^^f^Xu^^^^ 
ni,prui  Iww  hoard  ;  proceetlUiK*  uit^tiuv 
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SURROGATE'S  COVWr-contitwed. 
3llate  coar: ;  fanner  te«timoDy,  ij568. 
iril«;:  npou  appeal.  SUtff. 
trial  i.pon  reversMl  .n  probate  cacec,  SS68. 
4  to  dispose  of  real  property,  2709. 

RINE  COURT  OF  THE  CITY  OF  NEW  YORK.    OSee  lUaiNB 
'  Nsw  YOBK.) 

iT  OF,  190,  etc.,  18W,  etc 

by  defeodant,  421. 

loticc,  4sil. 

itary  general,  424. 

mand  copy  at  complaint.  479. 

f  proceedings,  anthoriceu  on  jadgment  after  lenrice,  24118. 

;qaired  by,  m  sarrc^ate'^  conrt,  M74. 

rrogare'e  court;  effect  thereof,  2B!ii8. 

ited  on  probate  of  wifl,  261  . 

mr  on  hearing  of  petition  for  probate  of  heirthip,  26GS. 

»ar  on  application  for  administration,  2Q66. 

lurt ;  when  action  commenced  by,  2876. 

ay  appear  in  person  or  bv  attorney,  2886. 

ad  litem  for  infant  plaintiff,  2887. 

i  defendant,  2888. 

stable,  etc.,  may  not  act  as  attorney,  2881. 

of  attorney  ;  how  proved,  2890. 

:o  prove  his  case.  8891. 

t  may  offer  to  compromise  ;  proceedings  th^reov,  Z&BtL 

wait  one  hoar,  2893. 
ff  required  after  notice  of  arrest  of  defendant,  2899. 

f  attached  vessel,  661. 

bond  or  undertaking,  586,  661,  819. 

-limitations  of  actions  in  case  of,  41L 
i54. 

ion  to,  cannot  be  made,  2365. 
:^rt>ie$  may  be  submitted,  and  how,  2366. 
of  additional  arbitrator,  or  umpire,  2367. 
ng  ;  adjonrnment,  etc.  2368. 
be  sworn,  2369. 
witnesses,  etc.  2370. 

meet ;  when  majority  may  award ;  foes,  287L 
authenticated,  etc.  2372. 
firm  award,  2373. 
award,  2374. 
'  or  correct  award,  2375. 
;n  to  be  made  ;  notice  thereof,  2376. 
ing  award.  2377. 

Award  ;  when  and  how  entered,  costs,  3878. 
;  docket  of  judgment,  2379. 
raent ;  how  enforced,  2880. 
)rder  or  judgment  2381. 

*8  death,  lunacy,  etc.;  proceedings  tkereapon,  888S. 
submission.  2;*3. 

rty  who  revokes,  for  fees,  etc.  2384. 
recovery  against  him,  2385. 
this  title,  2386. 

pending  action.  548-COl. 
order  may  be  granted,  548-56.5. 
ciitiug,  and  vacating  or  modifying,  556-578. 
efendant  on  bail  or  deposit ;  jastificatloQ,  678-flBOl 
discharging  bail,  591-601. 

unt  of  costs,  15. 
on  contract,  16. 
it^onor.  110. 
\i)g  to  jiiil,  119. 
CO  to  jnil  libertivs,  149. 
tiffti  linbility,  358,  169, 
>roncr,  174-177. 


widiDg  RpplleiiiBn  lo  obiaLi 
pretErenou  on  oolBDdkt,  TBI. 
immiitiaii  If  wICDBBB  nlvying  Btitipo?itn.  900-805. 
nmnot  he  jnVMeii  In  WHitniveny  luliinltttil,  MSI. 
leplevin  nhBrn  ordei  of,  gisnUHl  In  Hctkin  fnr  chulkil,  1714. 
officer  of  uuincorponted  anaucdukm  exeiouE  frani.  J9^1- 
iii  actllm  to  charge  deteniUuiti.  jofDIli'  indebted,  not  )<crv^.  ItMP. 
0(]icnaD  iBnrplnetifflci].  In  Bctlon  In  name  of  Lbe  ]>en|jle.  IMB, 
penple.  pnblic  olllcer,  Rtc.,  not  rcqnimi  »i  give  tecnrlly  on,  tSK), 
orpcnon  bBviDKcnModiaI|^BaiMriibiNi(TiehieT«t>(>ved.jDM^rar. 
in  sctiOD  niion  jiidetueuT,  wlwu  not  altoneO.  HiH. 
of  dcnnqaeDE.  on  wunsBIlit  coUen  One,  8886. 
warranlfor.  iiiaapplementBry  pfoceedUifiB,  (HSf-USff, 
andpitiikinifniii;  Im  roqalredHrur.  of  litdi^ntiienior,  3440. 
npplieadon  of  emliiin  jikivIbIouk  doiiCBmloe.  SW7. 
ciemptinn  of  Inwliont  debior  from.    (Set  Inhiltint  DiorraB,  S 
riuiM  Abhebt,  cm.) 
ABBKST  IN  CODHT  OP  JUSTICE  OFjrHB  PEACB-ordei  of,  gnnlrf,  XU. 

upon  whAt  pnucrti  ord«r  may 
couUjnlB  of  order,  3897. 


molionB)  discharge  drfenduut  frum  aupUiirrest.  MM. 

bffoct  o[  defvndunt'n  didoharee  from,  2003. 

whsi  plainlillnmBt  ptov.'  w  olrtalu  judgment  nfter,  SBB. 

prtiik'BB  trom  .irreel,  eflM. 

underrokiiig  oo  nntwur  of  IlEle,  ufLer  oriler  of,  VOSl. 

when  duleiiduni  iiiii^t  Iw  dlvchaised  fnim.  89M. 

of  defunltlDg  witnes.  bofora  jnstlw  ;  flue,  cm.  SBTS. 

AKKaST  IN  UARINE  COCHT  OF  THE  dTY  OF  NEW  YORK  ;  DKIW^ 

COUST  OP  NEW  YORK.  AMD  JUSTICBS'  COUKTS  OF  ALRAST*t-D 

TBOY.    (&Be  TiTLis  or  -raotx  Cohbtb.) 

ASSAULT  AND  BATTEST— JimilfttlonB  of  noliout.  88*. 

Jimtlce  of  Ibc  pvuCH  hut  nn  jurtFdlctlon  In  action  for.  ESSI. 
.  on  Ihe  blEl  hkw,  adion  for,  in  N.  Y.  marUie  court.  31:7-8187, 

wliou  For,  ctmuatbeiDulntaloed  in  dleiricC  conn  of  Mciv  Yoili,  S19. 

id.;  in  JoiiiiceB- oourlB  ol  Alhgnj  andTroj.  gffiS. 

i>  Inclnded  in  term  '-perBoml  Injury'"  In  the  nimnci^on,  SSIS. 
ASSESSMENT.    [See  Tax.) 
ASSES9UBHT  OF  DAMAGES-testimony  taken  liy  commiuloo,  888. 


f  jnry.llga-llB*. 

n  Jndemciit  by  .lefnalt.  1«»-]9]B. 
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S^EK—official,  may  conrent  to  diMhnrge  of  insolvent,  2158. 
J|B<^lal.  of  criminal  imprisoned  to  file  fcciirity  for  coeu*,  when,  8208,  8870. 
facial,  security  for  coetK  when  required  by,  8271. 
*  iiiHolvent  debtor,  action  ui)Ou  ')oud  of.    (See  OmcLiL  Bond.) 

J^NmENT— of  judgmeni  to  be  noted,  etc.  1262-1268. 
^*  dower  is  bar  to  action  for  dower,  1604- 
?>  caase  of  action  ;  effect  of.  1909. 
•Jdjrment,  when  transferable,  1912. 
J*oit  caneied  of  uct!on  tnuisferable  by,  1910, 1911. 

^Hcr  filing  petition  for  voluntary  dissolution  of  corporation,  is  void,  9480. 
(See,  also.  Insolvent  Debtor  ;  Judgment  Debtor.) 

UZB-writ  of,  abolished,  1687. 

^^'lATION— action  by  or  asrninst  unincorporated,  1919, 
Vrhat  is  deemed  on,  for  this  purpose,  1919. 
Proceedings  in  case  of  death,  etc.,  of  member  of,  1990. 
officer  cannot  be  arrested  in  such  action,  1921. 
effect  of  jadgment. ;  execution  thoreu]>on,  1921. 
Mibsiqaent  action  against  members  of,  1922. 
certain  sections  permissive  ;  statute  of  limitations,  1928. 
when  objection  of  misnomer,  etc..  not  available,  1924. 
ictfon  against,  engaged  in  transportation,  etc.  1945. 
coneent  of,  to  discharge  of  insolvent,  2154. 

'ACHMENT  FOR  CONTEMPT.  (See  Contbmft  ;  Shbbipv  ;  Juror  ;  Wmnsi.) 

'ACHMENT  OF  PROPERTY— in  what  cases  granted  ;  and  proceedings  upon 

granting,  635-642. 
executing  the  warrant,  644-681. 
vacating  or  modifying  ;  dischargin^r,  682-696. 

(ffeet  OT  two  or  more  warrants  against  same  defendant,  697,  705, 1407. 
iroceedings  aft6r  judgment ;  rights  of  parties  ;  duties  of  the  sheriff,  706-718. 
exempt  property,  138&-14(W. 
ittncbment,  arrest  and  injunction,  together,  710. 
ipplication,  how  soon  decided.  720. 
)roof  of  levy,  etc.,  on  applying  for  judgment,  1217. 
lot  granted  in  controversy  submitted,  1281. 
evy  sot  to  be  discharged  on  appeal,  1311. 
execution,  after  warrant  has  issued,  1870. 
jreference  of,  over  executions,  etc.  1407,  1408. 
vhcn  warrantor,  vacated  or  annulled,  1415. 
iction  against  ofdcer  ;  rights  of  indemnitors,  1491-1427. 
lotion  cannot  be  maintaiued  to  recover  chattel,  when.  1690,  2919. 
provisions  concerning,  applicable  to  foreclosure  of  chattel  lien,  1788, 1740. 
.n  action  to  charge  defendants  jointly  indebted  not  served,  1940. 
people,  public  officer,  etc.,  not  required  to  give  security,  1990. 
idditional  allowance  in  action  wh<n  warrant  of,  has  issued,  3252,  8254. 
when  warrant  is  said  to  be  '*  annulled, ''  3343. 
iipplicntion  of  certain  provisions  concerning,  3347. 

'ACHMENT  OF  PROPERTY  IN  JUSTICE'S  COURT— when  granted,  2905. 

what  must  be  shown  to  procure  a  warrant,  £006. 

warrant ;  form  and  contents  thereof,  2907. 

ander taking.  2908. 

warrant ;  how  executed,  2909. 

service  of  summons  and  warrant  upon  defendant,  2910. 

undertaking  by  defendant ;  re-delivery  thereupon.  2911. 

claim  by  third  person,  bond  and  delivery  thereupon,  2912. 

action  on  bond,  2913. 

when  defendant  may  prosecute  bond,  2914. 

return  of  attachment.  2915. 

motion  to  vacate  or  modify  warrant,  2916. 

effect  of  vacating  warrant,  2917. 

proceedings  vvlien  eiimmous  not  personally  served,  2918. 

title  of  purchaser  at  sale,  not  affected  by  restitution  on  reversal,  3058. 

PACHMBNT  OF  PROPERTY  IN  MARINE  COURT  OF  THE  CITY  OF 
NEW  YORK;  DISTRICT  COURT  OF  NEW  YORK;  AND  JUSTICES' 
COURTS  OF  ALBANY  AND  TROY.    (See  Titi.es  or  those  Courts.) 

PACHMENT  OF  THE  PERSON— for  contempt.    (^SeeCoH'tis^y^.^ 
judfrmeiit  for  costs  nmy  0<*  collected  by,  ngjiinst  (Wtectox,  ^\,t.  \^Kl. 
nay  he  ist^iied  for  disohvdiciici'  of  certioran,  ele.  '^^. 
ower  of  comity  may  be  ca/iod  on^  to  execnte,  20;^. 
defaaJting  witoet^if,  in  ju.'-tice's  court,  2971-2Wa. 
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iTTOIlNKV    nr  nffircr.  pmrt***  to  lie  unhficilbed  or  indoracd  with  Buneaf,)^ 
p.iilifio  iii;i>   ripiieiir  in  intmih.  or  hy.  .W 
iii-:;'li  or  ili«iihiiity  of :  |iror«'itliiis:»  ilicroiipon.  G5. 
iiiii"t  -iili-rriiii'  rouniniuiis.  417. 

In  •'itli-rriiH-  iiotur  of  appoiiniiirt',  nii-wrr.  otc.  421. 
for  pl:iiii|!ff.  m:iy  liiiiir  film-  for  >.frvU-i'  of  HiimmoiiM.  435. 
io  In-  :i-M::iiril  III  (in 'Trill I'  or  <I('fL'iid  for  poor  iicreon,  460,  466. 

of  iMMir  )HTM>II.  ('0^t  Io  iir  |Kli«I  to.  4<i7. 

ii|i|H-;iriiii;  for  luo  or  iiion'  di'fciiduuib  to  recLivc  one  copy  compbunt,  Hi 

III  ""Uti-rrilir  |>U-adiii<;.  .VJl). 

xiT'rtriittoii  of  pli'iidin:;,  hy,  when  allowed,  5S&. 

III.;  i-opy  of  :uToiiiit.  by.  531. 

to  ouIi'i'tHu*  «irdrr  of  arrt'Ht  and  may  limit  time  for  its  execntion,  561. 

nii«i  *-uh«rrilu'  warrant  of  attachmoiit.  641. 

>*rr\ur  i»f  |i:iiMT:«  oii.  how  made.    (St*e  Seiivicb.) 

«lun  ?o  Ih*  MTVcd  wilh  iMiiM're.  iuKtead  of  party.  799. 

iii:4>  lAtriitr  >.iii-fa<-tion-pie<'e  of  jiidgnicut  within  two  yeare.  12G0. 

ftM  P  .ciitiflf   in   cji'ctnK-nt    may    l>u  comiK'lled    to   produce  anihority  to  ip 

IO  :i\:\  III!  jiid::i-  t«r  n-fenf  on  view  of  projierty,  in  action  for  waj?te,  1658. 
p..:::i  «  ii> 'pr<H-i«'iliiii;  in^tllu(ed  by  Statu  writ  may  appear  b}\  1995. 
Mil!,  c-'-v  n"l  br  roiniM'l  or  attoniev,  etc.  3495. 

i.»»-::i:-r.  l;iw  pariii«T.  or  clerk  of  jiii»tice,  cannot  act  as  attorney, S88B. 
.tuihtT'l)  i>f.  io  art.  how  prtived  in  Huch  action.  2K00. 
uv.w  in:ik«'  .ilHtlavit  in  nction  for  ehnttel  in  ju<«tice*s  conrt.  S9S9. 
V  :. !»  ^l.^l  in  H'covery  for  M-rvires.  not  liable  for  Ct>i$t£>,  £^7. 
■  .:'     r\  of.  f«»r  e«»-lH.  wh«>n.  3'*7S. 
\k\  k-\  \  iird  to  wiiiiess  fer,  wIumi  aitendiug  in  behalf  of  client.  3888. 

^  •.'l\MiNK\  i.K.NKKAL— may  brin^^  action  for  jwnalty,  given  to  proeecator;  liJ 
;..;i.Mi!'.  i'fc'7. 

S*«-.  alfo.  Attorneys  and  (■<)ux:»klloks.) 
..•■•»•  >.r\«'d  with  huninioiiH,  in  imnition.  16U4. 
■■•   «   .••■i!j:  ju-i'on  aL'ain>t  directors,  t-tc.  of  corporation,  1782. 
tt'..i»  W:i-z  nriivm  to  diKM)lve  corporation.  17S6. 
Vi  ■»•.  t".-.i  n  aciion  touiiiiiil  corporation,  when.  1797,  1798. 
«    .  :■    v.>;^i  brini;  anion  a!;ai^^^t  corporaiion.  180S. 
•■    \   >:i:i:  ;uiu>ii  against  uMirp'-r  of  offloe,  etc.  1948. 
;   .s^v.v'j;"  Ml  siH'li  action  ;  irial.  etc.  1019.  1950. 
.N»«  ■■•r.';-.-u  i»f  i»flloe  by  person  entitled.  1951. 
;   -.s..  %iri:'.  Io  eoini)el  delivery  of  books,  etc.  1952. 
,'-.N.;.i%:.  »  l.»»\\  reeovi  red  in  action  iirouiiht  by,  1953. 
N,  .  .*:.  iua\  be  brought   by,  a«;ainst  s-everai  claimant.'*  to  office.  1954. 
■1  •:*:•.•.  on  :ii::.inst  persons  ille-rally  acriiiir  as  corporation,  1955. 
livji.  ;:-«;::meni  in  action  for  u^nrpinir  office,  etc.  1950. 
ni  .>  I':-.!;;:  aenon  tt»  vacate  letlerf-patent.  when,  1957. 
iT-.fi    of  sj:eh  iieiion  ;  judirinenl-roll,  etc.  1958- I9t:0. 
m«>i  haxe  uotu-e  of  application  for  diH])ositicn  of  proceeds  of  action  for  CC 

w'"«ioii  of  i»ui>lic  liJn(N,   T<J75. 
mnM  bum  Mion  action,  V.)7i\. 

^i^^■ime  I  s:'ii  for  real  i)roperty  escheated  or  forfeited,  1977. 
roi.reo;  o.  u\'.  of  >»icb  action  to  be  piil)lishod,  1978. 
w:>i  ivjN^n  invoveries  to  connnis><ioiiers  of  land  <»ffice,  11)81. 
n,.'*:  onr.j:  aouon  for  personal  properly  lorfeited  for  treason,  lOftJ. 
,.■.:: :e«^  J«>  s^Mvi.nJ  eonip;  nsalion  wln-re  relator  joined  with  i>cople,  1986. 
v.'.^  'ipjV'.'^  f«»t  State  writ  in  action  by  people,  100.3. 
li:.- •M'V.I  of  fiH'^  not  r«'<jnired  on  habea^  corpus.  lAX^U. 
,n-.f  »^f  c«Mm>el  mvd  not  be  sworn  to,  in  habeas  corpus,  2012. 
iv;.-.«i:.'  Ti  halH'rtis  corp'is  and  certiorari,  in  name  of  people.  2059. 
j.,f,.  :v.  •"»«  U«r  writ  of  a^^Kesslnent  of  dainaires.  21(\5.* 
n.-'^J.k  «  C  '"  contempt  when  proseented  by.  221H). 
V.  »«  hcs.'i>l  ^he^itf  tor  lakinj;  insufficient'  undertaking:,  2291. 
•.•9M-W-  .1.  ctriain  public  offices  to  be  made  without  fei*.  ;J290. 

i:t\n»V^V.\>  iiM)  COUNdKLLDUS— attorneys  and  counscllora  at  law,  admi« 
■-,   ««-:v».ivwof.  55-81.  198. 

-.     .». .      •  *  i^^ft**. )^^«^?^  *  \VAtU\er  or  cl*ivk,  to  act  as.,  49,  50. 
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AND  OOXrSSRLLOiaS-eomUnumi. 

8  prohibited  ;  buying  cJaiine,  etc.  70-80. 
'om  urreut,  5H!i6. 
836. 

—evidence  of,  to  appear  for  plaintiff,  1513-1514. 

r  court  to  act  as  surrofi^te,  2487. 

Mirt  at  general  term  for  that  iMirpoee,  248B. 

unlhonty  is  8open>eded,  2489. 

amentary,  etc.,  conclusive  evidence  of,  9601. 

,  to  aet  in  action  before  justice  of  the  peace,  2608L 

e  Arbitration.) 

B. 

18.  14. 

l>erson8  surrendered  in  exoneration,  110. 

irreuder,  276,  346. 

•educe,  567. 

r<im  arrest,  on  bail,  573-600. 

nd  disctiarging  bail.  601-601. 

held  on  irregniar  commitment  in  habeas  corpus,  908B. 

prisioncr  inav  be  committed  to  another  officer,  2096. 

iiuy  be  i88ued  on  application  for  habeas  corpus,  2041. 

ri,  when  and  how  ordered  ;  how  taken,  9045,  9040. 

if  pri8onor  after,  therein,  2D47. 

ting  diycharije  upon  giving,  2048. 

lo  appealH  must  bo  admitted  to  bail,  2060-2062. 

prisoner  until  he  gives  such,  2063. 

je  when  valid  for  an  adjournment,  etc.  2064. 

arine  coiiit,  3168. 

TLKd  OK  THOSE  COURTS.) 

L'btor,  examined  in  supplementary  proceedings,  9441-2459. 

io^rure  of  lieu  of,  upon  chattel.    (See  Action  to  wobmioloum  Lnv 

.  Chattel.) 

judgment  against,  how  discharged,  1268. 
luiary  proceedings  to  remove  him.  2231. 
uired  to  file  security  for  costs,  3260. 

action  on,  bond  may  be  brought  in  district  ooart  of  N.  T.  8915.  . 

SE — ia  ground  for  summary  proceedings,  2231. 

e  served  upon  landlord  ;  petition  in  summary  proGeedings,  9987. 

HANGE.    (See  Promissort  Note.)  # 

TICULARS,  531. 

mandamus  or   certiorari  to.    (See   Ckrtioraju  ;   OoHTtmATlON ; 

MU8.) 

)MMITTEE--may  administer  oaths,  848. 
low  issued  and  served,  854. 

OUSE  KEEPER— us  to  foreclosure  of  lien  df ,  upon  chattel.    (See 
to  foueclose  Lien  upon  a  Chattel.) 

or  officer"  In  certiorari,  what  to  include,  9146. 

upon  a  penal,  1915. 

ce  or  lunatic,  for  sale  of  real  estate,  2351. 
of  infant  in  such  a  proceeding,  2S^. 
ouds  prosecuted,  2353. 
decree  for  discovery  of  property,  2713. 
nired  by  decree  lor  payment  of  legacy,  2719. 
r  at  sale  of  land  contract,  2780,  2781. 
rson  on  claim  to  proijerty  attached,  2912. 
tch  bond  ;  judgment  thereon,  2913. 
(laiit  may  prost-cute  such,  2014. 
stiticutioii  of  sureties  in  N.  Y.  marine  court,  3161. 
officer,  and  action  upon  official  l)oi\d.    ^.Sftft  OTOGVki*  "fiKSKl^^ 
6'ee  Costs.) 

^ERTA  KING— general  regulations  Te6pect\tv^\^creAa  koA.  >«A«<vs2v 

foCf,  nlO  S16. 


BiH-n  liy  slHUiff.  uorouct  may  proK-giit*  or  bmIeu,  ITS. 
id.;  inisou  arrcMed  iu  acUuii  bronght  Uy  elKiritt;  IW, 
BOOKS  AND  PAI-BRS— Iks  p'idviictB, M2-SM. 
aiKUvety  and  iuHpecIion  of.  WS  ks. 

^llubp(en<I  dDC(»  Mcam.'gW^.* 
Wbal  Iwuk*  [Q  be  kupi  by  «BrRif[iUe ;  index,  elc.  MSB.  SM 
Uj  be  pnwerved,  S5I)U. 
dbcBvery  or.  pniviiiaii*  relntlve  lo,  !n  mm^be'  couiB.  tffi 
Id  Uv  deposited  with  towii  or  ultj  clm^,  etc.  SI44. 
ocHtOciUi!  as  m  ]i]dgiDi:iit£  in  ilnckut-lNHik  m  Mcliwlrcd.  S 
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n  and  Eeuero)  rrgulntinnp.  3e8-iM5-lll: 
1  aiHoug  supotiw 


:rtLuv*  and  fece.  SS84. 


[un'ccivuBUluciiiit  iu  Jleuuf  fveai  itiui  aver  fma  luonihly.  311S. 

iiiiiy  u!  cumiilaini  Berrtid,  wltb  amuiiiuiuj :  uroaeediuge  inenDpOD 

jury  trial  :  tvncii  uiid  how  d^nMudvd.  81^, 

uetlliig  uside  default,  eie.  J)al. 

■idilll^flal  ciMitB  npun  nwpverj  ol  %l«l.  SISS. 

Cl»l4  upon  adjoanimviil.  sW 

BUFFALO,  SPPEKIttR  CODKT— a  conrt  of  record,  2. 

l>r<>ii!iiliu>;x  iiuj  be  coailBml  bufore  kuoihur  Jfldjte,  XTH, 

Kiui:rai  jjnivi;ioiii'  iiB  CD,  ■jaa-aaa, 

fuiiuIlcLiua  or,  :n3.  aM.  a»,  iftd,  W3. 
ol  ccruilu  ttCituua  dlecomlnued  Iu  ]astli:fl>  conrt,  SH. 
apiillcuiiou  for  habeas  coriniHorrenlonirl  Toads  lu  juilee.  lOTT,  S 
Id.;  wtaBii  writ  miiHt  bv  gnuitod  ;  iiciialiy  lor  mniEiii^,  atU. 
-.1 —  „..„k  _^. k.. .J  f„  iniKher  uonntv.  litea. 
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a  gnch  writ  [o  Inmg  witliout  Hpuncutic: 

cediugu  oil  njtam  of  writ  or  tuiiwHi^  ca 

snt  to  hriug  up  priaimer  about  beluu  nraoveu,  -Ji 

Irallon  Inr  chauge  or  UHinemay  bn  mads  lo,  Mil 

Q  new  iwiiqu  muni,  be  bruught  Ut.  2»3a. 

i&l  troin  jnagDuini  or  Jui>tlC4)  ol  ibe  jiHice,  aois, 

.  appeal,  whsn  mupt'be  heani  ai  evnerni  term,  IM 

[See.  nl*o,  aupKiiioiiUiT!  touuti.i 


J 


^  ^^SheUm<\  INDEX.  vr 

^Jf^AR— printed,  19,  20. 

rjjieiidar  practice  in  New  York  city,  TM,  T06,  977. 

**^fereucefi.  978,  789-795. 

-^DA— will  of  personal  property  in,  when  may  be  proTed  here,  S611,  SUS. 

v^t— settlement  by  jadge  out  of  office,  25. 
JJ>  canse  tried  at  certain  circuits  in  N.  Y.  236. 

^^  appeal,  or  motion  for  new  trial,  when  necetkiary  ;  bow  made  and  settled,  997. 
^"Vben  appeal,  etc.,  may  lie  hc^ird  withont  case,  9&)6. 
*^nirea  on  appeal  from  order,  vua  to  new  trial  on  minutes,  999. 
H  preparation  and  pctrlement  of.  not  a  stay  on  judgment,  1006. 
statement  of  exceptions  in,  no  prejudice  to  motion  for  new  trial,  lOOS. 
%abmission  of  controversy  without  action,  1:^,  1280. 
Vben  reauircd  on  ap)M>ai  to  court  of  appeals,  etc.  1889. 
xm  appeal  from  surrogate's  court,  2576. 
*nount  of  costs  for  making  and  ser\'ing,  32^. 

CrSiS  OP  ACTION— pointier  of,  484. 
what  m.-y  be  joined  in,  against  executor,  etc.  1815. 
civil  aqd  criminal  prostecntion  not  merged,  1899. 
eilect  (A  transfer  of,  1909. 

what  caoscs  of  action  may  be  transferred,  19)0t  1911. 
how  far  aasignmeut  of  judgment  transfers  the,  1012. 
joinder  of  i>everal,  against  same  person,  in  favor  of  people,  1966. 
consolidation  of  actions  against  ditferent  parlies  for  same,  1969. 
what  may  be  joined  in  justice's  court,  2937. 

JTIFICATE— to  be  used  as  evidence,  937-959. 
when  must  be  under  sea),  958,  95'9. 

ilTLORAKI,  TO  INQUIRE    INTO    CAUSE    OP    DETENTION— ia  a  State 

writ,  1991. 
person  served  with,  must  obey  writ ;  fees  to  be  paid,  2006. 
who  entitled  to  ^)ro8ecute  this  writ,  2015. 
when  the  writ  will  not  be  allowed,  2016. 
application  for  writ  :  how  ami  lo  whom  made,  2017. 
application  in  another  county  ;  proof  required,  2018. 
contents  of  petition  for  such  writ,  2019. 
when  writ  must  be  granted  ;  penalty  for  refusing,  2020. 
form  of  such  writ,  2022. 

when  writ  returnable  before  another  judge,  2023. 
writ  must  be  obeyed,  etc.  2024. 
when  writ  to  issue  without  application,  2025. 
return  to  writ ;  its  cont(;nts,  202(5. 
proceedings  on  disobedience  of  writ,  2028. 
id. ;  precept  to  bring  up  prisoner,  2029. 
id.;  power  of  county  may  be  called,  2030. 
wlien  prisoner  to  oe  discharged  in  civil  cases,  2038. 
legality  of  certain  inandaten,  not  to  be  inquired  into,  2084. 
notice  of  hearing  for  discharge  of  prisoner,  when  given,  2088. 
when  to  issue  on  application  for  habeas  corpus,  2011. 
proceedings  upon  return  of  writ,  2042. 

id.;  when  discharge  to  be  granted  ;  when  proceedings  to  cease,  2048, 
when  does  not  prevent  habeas  corpus,  and  vice  versa,  2044. 
bail  on,  when  and  how  ordered,  2046. 
id.;  by  whom  and  how  taken,  204ti. 
discharge  of  prisoner  bailed,  2047-2049. 
when  such  prisoner  may  and  may  not  be  re-imprisoned,  2060. 
penalty  for  violation  of  last  preceding  provision,  2051. 
id.;  for  concealing,  etc..  prisoner  for  purpose  of  avoiding  writ,  2062. 
id.;  for  aiding,  etc.,  in  such  concealment,  etc.  2053. 
warrant  to  bring  up  prisoner  about  to  be  removed,  etc.  2054. 
when  offender  in  such  case  to  be  arrested,  2055. 
execution  of  such  warrant ;  proceedings  to  relieve  prisoner,  2056. 
id. :  proceedings  to  punish  offender,  5J057. 
penalty  of  refusing  copy  of  process,  2005. 

aTIORARI  TO  REVIEW— is  a  State  writ.  1901. 

person  t*erved  with,  muni  obey  writ  ;  fees  paid  or  tcndLQTe^.t  *<tKRiS. 

cases  where  Hiicti  writ  may  issue,  2120. 

»0e0  where  it  cannot  i»»ae,  2121,  2122. 

ben  to  issue  from  sapr^me  court  or  superior  city  coutI,  %\!Sft. 


iBuniiii.'iii  i>riKi-t'iiiriK~na  In  ■■■  Hcllrm, 3IM. 

l£;  bw  cntai«>l1i'il :  (iv<  tar  nuktng.  acst. 
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CBALLKMQS-of  Jnnr.  lUS-IOii 
CHANOE-af  debb.    (S«  Nub.) 

t.1iA1TKIr>-«ctlaD ror  ■.    [nim  n w  iin  i  r^MiBi.) 

■cUou  lafpnclaw  ttoi  npoa  ».    (Hm  AonM  >a  Mass 


CIRCUIT  COURT.    (See  Cmm.\ 

[riul  III.  dh  n.-vi-rHiJ  of  litxne  at  mrteg^V*  mdrt,  MB. 


CITATION.  IN  aUKI{0GATB<8  COURT— JDritdkttos  uqnMd  bj,  8 
fiirroKnlv  inoy  Ihhuc.  In  coartorontatcoort.  MSI. 
return  or  s.  ilraiiitlun  of.  uo  Died  in  snmif^tH'  Mnrto,  MM. 


id.;  Hervkc  of,  ptrminnlly.  by  publlcntlmi,  e 
n-ho  lo  Ws  died  on  peUtton  for  probale  of  wl 

rt  UO[  clieii  m 


Public  Officih.) 
CITT  COURT  OF  BROOKLYN.    (See  Bbockli 
CITSr  COURT  OP  NEW  YORK.    tSee  MtUNS  ' 
CIVJL— civil  »rtlnn  dt^liied.  8837,        __ 
oiilv  one  form  ut  allowed,  iMSa. 
•,  df»rIiiiiT!t  of,  etc.    Wi'b  Iswi.'ii^ 
-,  etc.) 


imnEeB  tbcrelD,  IWr,  Mtt. 
.u  ..m,  Mton.-  JuHice,  BW* 
nilon  uf  paDllc  Timde,  etc    [See  PuBUo  n 
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TO  RBAL  PROPERTY— action  to  compel  dotermiiifttioii  of,  wbo  maj 
^^      maintain,  1688. 
1^*^   complaint  in,  1639. 

1^*  V  proceeding  whvn  plaiDtJiT^  title  ia  denied  by  answer,  1040. 
1^"  ^  answer  niuy  plead  title,  1641. 
I^*  >  proceedings  9ame  as  in  ejectment,  16^. 
|§-^  proceedings  where  defendant  claims  in  reversion,  lOiS. 
m'^  jndffment  awarding  defendant  possession  in,  1644. 
|]^-^  final  judgment  for  plaintiff,  164R. 
I^***  effect  of  final  judgment  in,  1&16. 
t^*«  proceedings  for  new  trial  same  us  in  ejectment,  1646. 
"»2*i  to  determine  widow's  clai 


ij^H  OP  TITLE~by  third  person,  to  property  seized,  168, 10^ 
J^  attached  vessel,  660-678. 
!>  ^<>  real  property,  80*-376. 

"^^toYMAN— privilege  as  witness,  888. 

^^^JK— -punishment  for  miscondact,  14. 

^^"ts,  process,  etc.,  to  be  filed  with,  23,  816. 

^r  depnty-clerk.  etc.,  not  to  practice  in  his  own  court,  61. 

^nost  act  as  guardian  ad  litem,  472. 

^)aths  taken  before,  842. 

fSnties  as  to  commissions,  904-907. 

Certified  copies  of  records  evidence,  838. 

^nst  search  and  certify,  961. 

to  df^liver  papers  when  plnce  of  trial  changed,  968. 

lo  enter  jadgment  by  default,  1812. 

nmonnt  bow  assessed  by,  1213. 

to  keep  jndgment  book.  etc.  1236. 

Yo  file,  endorse,  etc.,  judgment-roll,  1237-1230. 

notice  of  pendency  of  action,  in  foreclosure.  1631. 

to  make  entry  in  docket  of  judgment  against  joint  debtors,  where  some  are 

not  served,  1936. 
must  make  entry  in  docket  on  satisfaction  of  jndgment,  194S. 
mnst  make  schedule  of  lines  imposed,  when,  etc.  2293. 
must  issue  warrant  to  collect  line,  etc.  2294.  2295. 
In  emrogate^s  office  ;  appointment  of ;  compensation,  2506. 
of  surrogate's  court ;  how  up]>ointed  ;  powers,  2509. 
sarrogute  liable  for  acts  of  clerk  of  court.  iJbH). 
not  to  act  as  appraiser  in  surrogate's  court,  2511. 
of  surrogate's  court  mnst  furnish  transcript  of  decree,  2563. 
id. ;  may  issue  execution  to  enforce  decree.  2564. 
of  justice  may  not  act  as  attorney  before  justice,  2889. 
when  service  of  notice  of  ap|)enl  made  by  leaving  same  with,  8048. 
nndertaking  on  apiieal  may  be  served  on  clerk,  3051. 
id.:  when  may  be  liied  with  clerk  of  appellate  court,  3062. 
of  ju.«tice  of  the  peace  in  Brooklyn  ;  appointment,  etc.  3119. 
id.;  duties,  3120. 

of  city  or  town,  books  and  papers  to  be  deposited  with.  3144-8148. 
of  mayor's  court  of  Hudson,  and  recorders  cuuris  of  Utica  and  Oswego,  8193. 
of  district  court  of  New  Ywk,  issue  of  execution  by,  3220. 
costs  must  be  taxed  l)y,  {$^2. 
review  of  taxation  of  costs  by,  3265. 
doty  of,  in  taxing  costs,  3260. 

of  court  must  perform  service  without  fee,  except,  etc.  8280. 
of  court  of  appeals  to  account  for  and  pay  over  fees,  3^. 
of  courts  in  New  York  and  Brooklyn  to  account  for  fees.  3284. 
certain  State  ufiicers  may  order  searches  of,  withoutfee,  8!i^. 
definition  of,  8848. 

(See  CooKTY  Cleiik  ;  Fees.) 

^ODE  OP  CIVIL  PROCEDURE-title  of  this  act,  3S44. 
rule  of  strict  construction  not  applicable  thereto,  8345. 
punishment  for  crimes  and  njisdenieanors  ihereuudet^'dSAft. 
application  of  portions  of,  re^'uJated  ;  when  o\d  \aNV  ^.ON^YWft^^^A-^^. 
eOect  of,  to  jurors,  etc. ;  in  criniinul  cauaea,  3350. 
/</.;  concerning  grand  jurortf,  3351. 
does  not  attcct  proceed iugs  rightfally  taken  m  aclVou,  tttQ.  ^SKft. 

B 


i 


^viVx  INDBX.  [JUf0reim 

iH)HE  OP  CIVIL  PROrRnURB-«>«/intt<'rf.  J 

(■iTtTt  ut.  n|M)ii  }i])|Miiiitiii«'iit  of  UTins,  flc.  8353.  - 

id.:  n|N)ii  otilrcrx  :iii(t  iittict'c,  3854. 

whvu  ii>  Uikc  cfftTt  :  when  (litMiivd  piii*0ed,  3855,  38S6. 

('l)LLK('TOKS    pnnifionH  conci'riiing  prior  temporary  udminietratorB  and  CflDi^ 

('OMMISSI()N--t<>  «'xninine  witnet«9,  on  written  interrogatories,  887-8BB. 
id.;  on  oral  qii«>>rioiii>.  tXivi.  Hl)5. 
o|H'n,  whfM  to  i:«rtuo,  Hi)4,  HU5. 
u)M>ii  con  son  t,  when  to  insue.  008. 
fnini  fori>i>;n  court,  to  cxnmine  wilnets,  915. 
In  diKcovor  death  of  liTe-ienHnt.  SBJll. 
generul  proviniont*  n't»i)ectin.i;  such.  8312. 
petitioner  to  };ive  notice  of  ex(K;ntion  of  snch,  2318. 
execntioii  of  Huch  connnisHion,  2314. 
r(>tnni  ro  t>ucli  cominibbion  whnt  to  i^tHte,  3314. 
proceedinjjH  on  return  of.  in  siicli  proceedings,  2315. 
certtiin  provisions  relative  to.  apply  to  snirogiites'  conrte,  3538. 
to  talce  testimony  isrfn«-d  from  N.  Y.  marine  court.  3171. 
amount  of  costi*  for  drawing  interrogatories  to  be  annexed.  3831. 
t>v  justice  of  the  peace  ;  to  examine  witness  upon  interrogatories,  SySOi 
id.;  orally  ;  cony  of  section  900  to  be  annexed,  2M1. 
id.;  when  and  now  granted,  29H2. 
id.;  adjournment,  2iHl 

id.;  execution  and  remrn  of  commiet<ion,  2964. 
id.;  receipt  thereof  by  justice,  2985. 
id.;  when  depot)ition  evidence  ;  when  taken  orally,  2986. 
id.;  powerti  of  commiuHionerti,  29H7. 

COMMISSIONKH  OF  HIGHWAYS.    (See  Ovbrbekb  of  Hiqhwatb.) 

COMMiaSiONEIl  OF  JUKORS,  1027-1199. 

COMMISSIONKIIS  OF  THK  LAND  OFFICE— entry  to  be  made,  on  vacatingietta 
patent,  eic.  Iii59. 
transcript  of  such  entry  to  be  sent  to  county  clerk,  1960. 
att(*rncy-<:enerai  to  report,  escheats,  lilSl. 

COMMITTEE.    (.S  e  Board.) 

COMMITTEE  FOli  LUNATIC,  IDIOT,  OR  UABITUAL  DRUNKARD-^PpoJ"! 
niont  of,  2.'W2. 
jurisdiction  and  duty  of  court  in  puch  proceeding,  2820,  2321. 
applicatioM  for  sucii  connnitteo  :  by  whom  made,  2323. 
duty  of  cfitaiu  otticers  to  apply  for  such,  2324. 
petition  for  such;  proceedini^s  on  presontiition  thereof,  2325. 
when  foreii^n  couiniitteu  may  l)e  a|)j)oinled,  2^20. 
order  for  conmiission  or  tor  trial  by  jury  or  court,  2:327. 
couients  of  such,  coniniission,  2.328. 

counnissioners  to  be  sworn  ;  vacunciet?,  how  tilled,  2329. 
jury  to  l-e  procured  ;  procee(linu;a  thereupon.  2;^i0. 
proceedings  upou  I  lie  he:irin<i;  before  such  couiinissiou,  2331. 
return  of  inquisition  and  couimissi»)u.  '^'i:i'2. 
expenses  of  conmiis.Hion  ;  pay  of  jurors,  etc.  2.*i33. 
proceedings  upon  trial  by  jury  in  court.  2334. 
subject  of  inquiry  in  ca>(^'*of  lunacy,  23;i). 
pioceedinir-^  upon  verdict  on  return  of  commission.  233(5. 
4?(  curity  must  l)C  required  of  ;  provisions  concerning,  2337. 
compensation  of  f?ucn,  2:i'iH. 

is  under  control  of  court  ;  limitation  of  powers,  2339. 
of  prt)perly  may  nniinlain  actions,  etc.  2:340. 
id.;  to  tile  inventory  and  account,  2:341. 

id.;  couipeiled  to  tile  sauie  or  render  additional  account,  234^ 
how  discharged,  aiul  property  restore(i,  2:3 1'i. 
proceedings  m  case  of  death  of  lunatic,  etc.  2:3U. 
application  for  sale,  etc.,  of  real  estate  oflunatic,  etc.  2348. 
jd.;  by  whom  made;  petition,  2:319,  2.350. 
bond  ot\on  siich  appluMU\o\\,'i;VA. 
J(/,;  ijow  proaocufed,  2;r>3.  „ 

fl-rec/iic'lir  to.  ^uc'li  nale  ;  t\uu\  otd^t  ;  eouveNvuxtv.,^>aE«, 

report  of  mcli  ^f^^^^  .^auued  vu  vveiunxM,  ^>rA. 


INDSX.  ziJL 

» jail,  of  person  dii*obeying  certiorari,  etc.  8018. 

labeas  corpm  cmg  when,  irregalar,  2085. 

tempt  canuot  iMue,  wbeD,  227». 

ceedingB.    (See  Oontbiipt.) 

to  compel  execator,  to  file  inventory,  etc.  8715. 

rged,  2716. 

leifi*  iu  justice's  court,  3001-3008. 

)R— mis- joinder,  etc.,  of  parties  not  a  defence,  except,  etc  IMS. 

ow  proved,  942. 

idence,  962. 

pecial  proceedings,  abolished,  1687. 

uorpas,  application  to,  2060. 

icable  to  this  act,  8845. 

OF  N.  Y.— a  court  of  record,  8. 
tinned  before  another  judge,  26. 

•8,  109. 

.  264,  265.  286. 

litK:harge  certain  judgments,  286. 
B  or  forfeited  recognizance,  286. 

ny  special  proceeding  cognizable  by  a  county  court,  288. 
neral  regulations,  powers,  etc.  287-291. 
tike  bail  pending  appeal,  2060,  2061. 
vent,  for  dischanre,  must  be  presented  to,  2160. 
discharge  insolvent  debtor,  2188. 
>r  discharge  of  judgment  debtor,  2801. 
,  may  be  made  by,  2410. 
;e  return  of  changes  of  name,  2418. 
Toceedings  instituted  before  judge  of,  2484. 
.vers  of  surrogate,  when,  2186-2491. 

proceedings,  based  on  decree  of  surrogate's  court  in  New  York, 
.  on  judgment  of,  2554. 

f  be  awarded  iu,  on  reversal  of  decree  of  surrogate's  court,  8S68. 
N.  Y.  marine  court,  3191,  3192. 
time  ;  where  heard,  3193. 

3n  npon  an  appeal  ;   new  trial  affirmed;   appeal   to  court  of 
i,  3195. 

;  to,  from  district  court  of  New  York,  3216. 
;count  for,  and  pay  over,  fees,  3284. 
ig  superior  city  courts,  3343. 

of  executor,  guardian,  trustee,  etc.    (See  FSBS.) 

ral  rules  as  to,  478-488. 
1  summons  ;  cont<equence  of  failure,  419. 
rvice  by  publication,  442. 

IS  waived  unless  taken  by  answer  or  demurrer,  ^S* 
ions  deemed  true,  522. 
•  bupplement^il  complaint,  784. 
usal  to  make  di.scovery,  808. 
to  serve  summons,  821. 
o  proceed,  822. 
exceed  demand,  1207. 
hen  prevents  new  action.  1209. 
fiken  for  amount  claimed,  1213. 
526. 

liat  it  must  state,  1.510,  1511. 
iteuts  of.  etc.  1533,  15*2,  1548. 
Acr,  contents  of,  1606. 

>  state  if  other  action  brought  for  mortgage  debt,  1680. 
rmiiie  claim  to  real  property,  1639,  1649. 
ttel,  contents,  etc.  1720-1723. 
action  for  teptiration,  1764. 
igaiuft  corporation,  1776,  1777. 
-,  etc.,  when   personal  and  representative  causes  of  action 

>n  ngHini>t  iieir,  etc.,  must  dee^CTlbe  \a3aA,,  \^8BV« 
e  defendants  not  served,  1038. 
is  one  of  the  pleadings,  2»att. 
faction  may  bo  joined, 2837. 


CX)HPLAINT~i»Ml«f<d. 

«rYioe  of  MimTimnn  In  jnH 
■iiD^  for  >ervl('u  or,  In  N.  1 
Id  cerulii  nurlne  cantei-,  ie 


COMPTKOLLEH— iHuy  reqolw  wnrohCB  lo  lia  msde  wlrhoilt  fee,  SB 
CONCEALlplB>T-of  prlsDiier,  tii  batoiim  mrpo»,  pfocesOiDgMMt 
CONFESSION  OF  JUDfiMBNT,  WS-IKB, 
CUKFESSION— of  purtj  nol:  Hlorre  pmot  U  atrunl  ngrrla^,  179. 

or  iudgmeot,  by  eonxmitiuii.  wlieu  vnirj.  MOO. 

of  indgmeiit,  KhitB  insUce  of  the  iMacc  uiBy  enlor,  SBM. 


mf<™-mBMma   Mit 


jndnariit  niKin  »iicb  coofiiretiiti.  3010. 

of  jiidEBiiint,  in  jnfllccs' courliOfAllinny  suaTroy,  3 


N  OF  ACTIONS- In  ame  coort,  81T. 
lu  cuntrunt  couilit,  BIS. 
aauiuit  Joint  HDd  uvenil  deblom  BBS. 
In  la\ai  of  |Ku|>le  sgiilnBt  ceviinJ  dt<teDd(tiiU.  19a>. 
of  pron!eding»as''fi'"'^sccu(or,  eti:.,  to  acccmnt,  8788. 
of  proAeixtinsi!  «guln«t  [cutumenurT  tntUee  lo  uccnacl ;  t 
OOHSTABLES— sol  It)  pnictles  m  ■ttome^B.  Be. 
sheriff  to  noiity,  lo  attmil  coucl.  ST.  W,  Mi. 


llmlUtlQii  of  wrioiii  agnlnet.  319, 38S. 
fH»  to  !«  luid  IB  h>be»  eur|>nB.  2000. 
fiWB  lu  *ncb  cane  to  pprwrns  not  oJHcere,  8091. 

wlici  KITEd  SMtmoDf  not  lo  Mt  BS  stnitlH';  befnre  juatlce  ot  [be  pM 
dnty  of,  In  eiei^nting  ordor  of  smiM  iwued  by  Jostlcc  of  tlie  petct,  98 

muet  kt-ei 
duty  of,  ii 
dnty  of,  ■ 

peiially,  for  wmiis  ^Bllvety  of  dmRel  by.' W8H. 
dilm  of  third  penon  In  scclou  for  chnttid.  — ■ 
"" '-  "*  in  enco  dolm  ;  Indemnilj  lo 


**«  BteHmiM.}  INDEX.  xxi 

^^AHLBB-ftwWiiiMrf. 

^55  to  buy  claim  for  piirpoflte  of  enit,  etc.  8187. 
yualty  for  violation  of  nnch  pn)viHion,  8138. 
2*Mjr  of,  niwn  truD^fer  of  action  ;  fees,  8152. 
^ben  private  perMm  may  serve  mandute,  8156. 
^aetj>ertH>i)ally  ezcente  mandate  delivered  to  him,  8157. 

•berlff  to  act  wlien  ezecntiou  thereof  in  rerfeted,  8168.       

j^   Compeni>ation  for  atteudioK  courts  ;  feen  genemlly,  8818,  888S. 

^^SULTATION— writ  of,  abolinhed,  2100. 

^^WEMPT— defined  and  reflated,  8-16. 
]»1«onerto  be  actiiully  confined,  167. 

ttisobedieuce  to  order  for  inventory  of  attaclied  proi>eriy,  661. 
id.;  for  deposit,  delivery,  etc.  718. 

id  ;  to  provision  forbidding  renewing  motion  without  leave,  778.' 
id.;  to  order  requiring  dit?covery.  808. 
arrest  of  witness  in  cortuin  cases  is,  8()8. 
disobedience  of  sub|Mena,  868,  874. 

withholding  real  property  from  person  entitled  to  by  Judgment,  a,  1075. 
disobedience  of  order  restraining  waste,  is,  1(381. 
sheriff  may  be  punished  fgr,  iu  action  for  chattel  when,  1715,  1716. 
when  disobedience  of  order,  in  action  for  divorce,  etc.  is,  1778. 
non-payment  of  costs  awarded  bv  State  writ.  i»  a,  2007. 
prisoner  held  for  criminal,  in  liubeas  corpus.  2082. 
failure  to  demur  or  make  return  to  mundfumus  is  n.  2073. 
Jndge,  etc.,  when  punishable  for,  in  not  mtiliing  return,  2090. 
other  than  a  criminal,  how  to  be  puuislied,  22(i6-2292. 
pnniiihment  for  offence  committed  in  presence  of  court,  2267. 
when  warrant  to  commit  for  contempt  mny  issue  without  notice,  8866* 
order  to  show  cause,  or  warrant  to  attach  offender,  2209. 
notice  to  delinquent  ofiicer  to  show  cause,  2270. 
order  or  warrant  when  granted  out  of  conit.  2271. 
id.;  when  contempt  committed  before  referee,  2272. 
effect  of  order  to  stiow  cause  and  warrant,  2278. 
copy  aflidavit  and  warrant  to  l>e  served,  2^4. 
indorsement  upon  warrant  for,  2275. 
warrant  for.  how  executed,  227(3. 
undertaking  to  procure  discharge,  2277. 

habeas  corpus  may  issue  wtien  accused  already  in  custody,  2S78. 
sheriff  to  file  nudertaking  with  return,  2279. 
interrogatories  and  proofs,  2280. 
when  and  how  accused  to  be  punished,  2^1. 
id.;  upon  return  of  habeas  corpus,  2282. 
id.;  upon  return  of  order  to  show  cause,  2283. 
amount  of  fine  ;  collection  of  same,  2284. 
duration  of  imprisonment,  2286. 
when  court  may  release  offender,  2286. 
offender  liable  also  to  indictment,  2287. 
proceedings  when  accused  does  not  appear,  2286. 
undertaking  ;  when  prosecuted  by  person  aggrieved,  2289. 
id.;  when  prosecuted  by  attorney -general,  etc.  2290. 
sheriff  liable  for  taking  insnfllcient  sureties,  2201. 
punishment  of  mlsconuuct  at  circuit,  2292. 

punishment  for,  in  disobeying,  order  in  supplementary  proceedings,  2457. 
disobedience  to  order  to  pay  costs,  when  a,  3247. 
failure  of  guardian  ad  litem  to  pay  costs  against  infant  plaintiff,  is  a,  3240. 

Contempt  in  SURKOGATE'S  t:OURT-surrogate  may  punish  for,  2481. 
enforcement  of  decree  of,  by  punishment  for,  2555. 
undertaking  to  stay  execution  of  order  for,  on  appeal  from,  2679. 
amount  of  such  undertaking,  2580. 
requisites  of  such  undertaking,  2581. 

disobedience  of  order  of  surrogate,  when  co-executors  disagree,  3602. 
disobedience  of  decree  requiring  delivery  of  property,  etc.,  withheld  from  ex- 
ecutor, is  a,  2714. 

'Contempt  before  justice  of  the  PEACE-criminal,  justice  of  the  peace 
has  DOwer  to  punihb  fur,  28^0. 
id.;  pnnlfbwent  tor,  USTl. 
id;  offender  tt)  he  heard,  2872. 
Jd.;  record  of  conviction    3^7S. 
Id.;  rcqainitei*  of  coin inifnieut,  liJ874. 
id.;  £ue  to  wUoia  paid.  iJ875. 


OONTIHlTAHCC-bT  on*  Jnfbie,  of  pi 
of  kUoh,  afur  tninafer  oT  iDltim 
ld.1  aner  dsuti,  TUT,  U87. 

COmV&CT— for  pnrchaw  of  itial  pn 


BcdoD  to  coinpei(x«n;*>ica  DPder.  \>j  lunatfi:,  lirfmt,  etc  Ok 
(drlADd,  bam  MM  for  pcyuMBt  of  itoblg  of  daoedant,  9nV4l8l. 
COMTBIBDnOir— bMmes  ownen  ittrt  Mb  oo  •ZMOtkn,  USL 
WhBB  part  ometradeOH  from  Hie,  1481. 
~~*ar«  bynal  ptawrti  Id  Mch  cum,  1481. 

-  — ■  > »  «f  arif[inil  jndimiBIiV  MM, 

at,  how  pwmmia,  MKl 


(Bea  ABBtiBinoB.)  ' 

CONVEVAHCE— of  «•!  iito[*ttj  by  iheriff,  718,  !Ma,  1!M. 
rteoril  us  «vii).iqcc.  m. 
CKrliflcutu  of  ackiionlMlgmtiil  mlinttHi,  030. 
or  teul  properly  lu  imoilUT  SIuic,  how  provod.  lUS.  H7. 
on  tbenlTi  OPiBfBIW.  raluof  rail  pmncrly,  IKW,  1344. 
DPOD  >  Ml*  on  jiidanic^t  or  toriKloi^Dre,  tdTocl  ot,  IB&L 
effect  of.  Id  tain,  etc,  of  InfaDC'e.  etc..  reul  estaie.  23^. 
nu^  n«Mi»B*ry  Co  pnaii  title  oo  forcclopiini  iiy  advertise mral.  MOD. 

nndPr  nnJiT   f..r  «ilr   of  rtol    propoity   for   ptyrapnt    of    debti   1*  !«► 

daBi,nT»«SK 
■ctloli  lo  eompal,  ofratl  prtqiectj  of  Infut,  lunatic,  (to.    (Pm  LnaiBDl 

COFTEIGHT-of  lav  repoita,  Sll 
COBONEB— punishment  of,  for  mlacandnct,  U. 

pmcednre  whem  nherlfl  Is  «  partf,  17£-lBL 

■«  ID  onrffolnft  ■herlft.  180. 

lliatiillaD  of  acllons  ugniast.  %8.  383. 

when  eieciuinn  lo  it-eae  to.  dntie,.,  etc.,  thereon,  1863. 

redempiloii.  ttc.,  ou  eiecatlun  sulei-.  1477. 

proceeding  ui  ohtoln  convejauce  in  uiae  of  death,  etc.,  of,  after  ula  on  »»■ 
culloii,  1478. 

fees  of,  mui^c  be  lHH>d,  on  demuid ;  (.mount  ot  eame,  aS87,  SBIO, 
CORPORATION— forcljgm  maj  bo  Hied  in  mperlor  city  court.  263. 

BnperLor  city  court  JiiriBdicI  ion  tuecll  property  of,  or  to  dtoeolve,  OO. 

when  dWDied  resident  of  city,  HM.  341. 

lortidictton,  etc.,  irf  county  court  ovlt  property  of  domestic  religiona,  ML 

llmllallon  of  acthKi  ajnliift  din-cior  or  tlockboldcr  or,  8M. 

pamual  ewloe  of  munmoiie  ou.  431 ,  4S2. 

nrrlce  bf  pobEleMbni,  438-430. 

TeriOealloa  of  pleadlns  by,  ssa. 

■anrlpn  nf  ujDnellou  on.  BIO, 

i:-ialned  liy,  from  Injunction,  «M. 


oicut  of  proi ...  

.„j.  BDb«rlptrona  and  phares  of  atock  attached,  A4S. 

InCcrcet  In.  attached.  047. 

ofllcM  to  fnmtiili  cvtllflCBlc  of  defendant's  Interwl.  MO. 

nXeer  refusing  cerllllcBle,  etc.,  iu  be  examined,  SSI. 

foreign,  judgment  agalni-t,  when  L^nforceatHc  only  on  attached  p 

preference  of  actlonii  ^{ainel,  TBI. 

■dmtfBlon  of  memher  of,  when  CTldence  agalnet,  839. 

traduction  of  hookn  HUd  piipera,  SiM.  E«8. 
irelgn,  books  of.  preannipuve  evidence.  ISB. 
when  cniy  of  nuiy  be  read,  DEO,  S31, 
■eal  how  affiled.  MO. 
nfi-rence.  in  action  to  diwolve,  etc.  I0I3. 
fOr^pi,  applldUan  tOI  jnd|inient  agalnnt.  IfllT. 
Junnic/jifll.  fecnrily  ou  iipiniil  lij .  \«w. 
parly  lo  action  to  deUTmlui'  cliiim  lnrett\siavert.i,l»«fi. 
actions  by  ot  BgalnM,  1T!S. 
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)RPORATION— «w«ntted. 
when  foreign  may  sue,  1779. 
when  foreign  may  be  ened,  1780. 
action  against  directors,  etc.,  of,  for  miscondact,  1781. 
by  whom  snch  action  to  be  bronght,  1788. 
visitatorial  power  of  pnblic  officer,  etc.,  not  affected,  1788. 
action  by  judgment  creditor  of.  for  seqnestration,  etc.  1784. 
attorney-general  must  brmg  action  to  annul,  when,  1797. 
id.;  npon  leave  of  court,  1798. 
leave  of  court,  how  obtained,  1799. 
action  to  annul,  triable  by  jiiry,  1800. 
Jur1gment«n  Ruch  action,  1801. 
injunction  may  issne  in  such  action,  1802. 
copy  of  judgment-roll  therein  to  be  filed  and  published,  1808. 
certain,  excepted  from  certain  of  foregoing  provisions,  1804. 
officers  and  agents  of,  may  be  compelled  to  testify,  1806. 
injunction  sttiying  actions  by  creditors  against,  1806. 
creditors  of ,  how  may  be  bronght  into  action,  1807. 
when  attorney-general  must  bring  action  against,  1808. 
appointment  of  receiver  of,  in  certain  cases,  1810. 
judicial  suspension  or  removal  of  officer  of,  1811. 
application  of  the  last  three  sections,  1818. 

domestic,  not  subject  to  action  by  creditor  to  compel  discovery,  18T9. 
action  by  attorncy-genernl  against  ))er8ons  acting  as,  1948. 
such  action  tria'ole  ny  jury.  1950. 
when  injunctions  may  be  granted  in  such  action,  1955. 
snch  action  must  be  brought  in  name  of  the  people,  1964. 
judgment  for  costs  against,  in  favor  of  people  how  collected,  1967. 
domestic  municipal,  not  required  to  g^ve  security  for  attachment,  etc.  1990. 
included  in  term  **body  or  officer,"  2146. 

having  property,  etc.,  of  judgment  debtor  may  be  examined,  2441. 
provisions  concerning  supplementary  proceedings  not  applicable  to  certain,  2468. 
service  of  citation  upon,  in  surrogate's  court,  2586. 
action  by  or  agaiupt,  may  be  bronght  before  justice  of  the  peace,  2866, 
service  of  summons  upon,  in  action  before  justice  of  the  peace,  2879. 
id.;  as  to  railroad  corporations,  8880,  2882. 
id.;  as  to  express  companies,  2^1,  2882. 

municipal,  costs  when  recoverable  in  action  for  money  against,  3245. 
foreign,  when  may  be  required  to  file  security  for  costs,  3266-8870. 
definition  of  "  dometjtic  "  and  of  "  foreign  "  corporation,  8-i43. 
action  to  recover  public  funds  held  by.    (See  Public  Funds.) 
as  to  action  for  dissolution  of  corporation.    (See  DissoLUrioir  oif  Ck>RPOBA.TlOW.) 
receiver  of.    (See  Receiver.) 

►STS — interlocutory,  arrest  for  non-payment  of,  16. 

judge  not  interested  in,  47-49. 

of  trial  before  sheriff's  jury,  109. 

on  remitting  fine,  etc.  362. 

on  special  application  for  judgment  by  default,  419. 

of  defending  when  no  personal  claim  is  made,  423. 

when  party  sues,  etc.,  as  poor  person,  461-467. 

liability  of  j?uardian  of  infant,  477. 

where  part  of  plaintiff's  claim  is  admitted,  611. 

on  exoneration  of  bail,  COl. 

of  action  to  recover  attached  property,  677. 

effect  of  tender,  733,  7;i4. 

effect  of  offer  of  judgment,  738,  739. 

of  motion,  how  collected,  779. 

fees  of  referee  to  superintend  discovery,  807. 

on  order  for  new  trial  on  account  of  failure  to  file  decision,  1010. 

decision  of  court  or  referee's  report  to  award  or  deny,  1022. 

mny  be  inserted  in  blank  in  judgment,  1231. 

on  confession  of  judgment,  1275. 

on  submission  of  controversy  without  action,  1281. 

in  partition,  fees,  etc.,  of  commissioners  to  form  part  of,  1555. 

plaintiff's,  in  partition  to  be  awarded  by  final  judgment,  1559. 

against  unknown  defendant  in  partition,  how  fixed,  1^)6^. 

in  partition,  how  paid,  1579. 

in  action  for  dower,  expenses  of  commiss'ione.Tft  ^otxjv  v^ccV  ol^'V^V^. 
in  action  to  determine  claim  to  real  property,  vj\\^tv  «i\\cwe^,  ^S>^* 
may  bo  awarded  in  judgment  for  divorce  or  »cpa.Ta.Wo\\,Vl^*^- 
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C08T8— <»nrt»u«l. 

whcu  and  how  awarded  in  action  against  executor,  1885. 

in  joint  action  againijit  lej]^ateee,  bow  apportioned,  1^. 

in  action  to  chaise  property  of  defendauts  not  eerved,  1941. 

iiidgment  for,  may  be  Uiken  against  tlie  people,  etc.  1985. 
low  collected  ill  action  by  peoplo  aguiutM;  corporation,  1967. 
f)uni8hmcut  for  non-payment  of,  awarded  by  State  writ,  2007. 
u  mandamuH  proc<!e<ling8.  20H6. 
may  l)e  awarded  on  writ  of  prohibition,  2100. 
on  certiorari,  to  review,  etc.  2143. 

may  be  awarded  on  op|)ot*ition  to  insolvent's  discharge,-  2167. 
may  be  awarded  on  petition  of  insolvent  for  exemption.  2193.      ^ 
amount  of,  m  summarj^  proceedinKS  ;  how  collected.  2250. 
and  cxpent^es  incurred  in  contempt  proceedings,  how  paid,  8290. 
in  proceedings  for  discovery  of  death  of  lifc-tenaiit,  2316. 
on  vacating  award  in  submisaion  of  controversy,  2'irr. 
of  judgment  on  award,  8878. 

liability  to,  of  {>arty  revoking  sabmis«ion  of  ccmtroTersy,  8384. 
on  foreclosure  bv  advertisement,  2401. 
expenses  in  such  proceedinus  allowed,  2408. 
taxation  of  such  costs  and  expenses,  2403. 
in  supplementary  proceedings,  to  judgment  creditor,  8406. 
id. ;  to  judgmeni  debtor,  etc.  2456. 

COSTS  IN  JUSTICE'S  COURT— on  discontinuance  after  anawer  of  title  in  jus- 
tice's court,  2954. 

of  justice,  and  fee  for  return  to  be  paid  on  service  of  notice  of  appeal,  3(M7. 

and  recovery  raav  be  set  off  on  ap|)eal  from  judgment  of  justice,  3059. 

what  may  be  included  in  disburHuments  ou  such  appeal,  3060. 

when  awarded  ou  uppenl  from  justice  of  the  peace,  when  new  trial  not  bad  in 
appellate  court,  3066. 

amount  of  costs  in  such  case.  8067. 

recoverable  iu  case  of  offer  of  compromise  before  return  to  appeal  from  jiwtice, 
for  new  trial  in  ai)pellate  court.  3070. 

recoverable  in  case  of  such  offer  after  i-etuni,  3072. 

amount  of.  on  appeal  for  new  trial,  from  junt ice's  judgment,  3073. 

when  prevailing  party  to  recover  ;  what  costs  taxable,  3074. 

when  neither  party  to  recover,  3075. 

amount  of  costs  limited,  3076. 

costs  upon  demurrer.  8077. 

taxation  of  cot*ts.  307S. 

double  and  tn'ble  conts,  3079. 

costs  on  judgment  for  one  or  more  defendants.  3080. 

costs  wronj^fulJy  collected  mjiy  be  recovered  hack,  3081. 

in  proceedingH  relative  to  animals  straying,  on  decision  in  favor  of  person  Mi" 
sweriug,  3096. 

COSTS— rt)w/iwi^</— when  plaintiff  entitled  to,  of  course,  3228. 

when  defendant  entitled  to,  of  oonrr^e  ;  rule  as  to  several,  3229. 
when  costs  are  discretionary.  3230, 
wliere  several  actions  on  same  instrument,  3281. 
where  there  are  issues  of  fact  and  of  law,  3232. 
how  interlocutory  costs  collecti^d,  3233. 
where  there  are  several  issues  of  fact.  3'i34. 
after  discontinuance  upon  answer  of  title,  3235. 
of  a  motion,  how  awanUjd,  3236, 
the  foregoing  seciions  limited,  3237. 
on  appeal  from  flnal  jiulginent.  32'J8. 
on  appeal  from  interlocurory  judgment  or  order,  3239. 
in  a  special  proceeding.  3240. 
against  the;  State,  how  i)aid,  :]2U. 

in  action  by  people,  on  relation  of  private  person,  3242. 
in  an  action  for  the  beneiit  of  a  comity,  etc.  3243. 
id.;  against  a  school  oflicer.  3x:44. 
id.;  against  a  municipal  corporation,  3245. 
id.;  hyoragainsr  an  executor,  etc.  324G. 
in  case  of  transfer,  etc.,  of  cause  of  action.  .3217. 
certificate  entitling  party  to  costs  or  increased  costs,  3246. 
iigninsl  infant  i)lainliff,  Ikav  enforced.  3219. 
th'fiact  not  to  affect  special  pvovisicms  of  law,  3250. 
ninomn  of.  genera II v,  3251. 
court  of  appeala  may  awavd  da\ua\iea\i^  \\w>i  ol  cv^*\a,'32£»\. 
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ySTS—conHnued. 
additional  allowance  to  plnintifl  in  foreclosure,  etc.  8262,  8868. 
additional  allowance  to  either  party  in  difllcnlt  caMes,  etc  8868. 
allowances  nnder  certain  nections  limited,  8:251. 
on  sdjonrnment  ot  trial,  8:355. 
disbnreementt  to  be  iocinded  in  bill  of  co^ts,  3256. 
increased  damages  not  to  carry  increased  covts,  SB)67. 
when  defendant  entitled  to  increased  costs,  8258. 
increased  disbnrstemeuts  not  allowed,  8^58. 
costs  on  a  settlement,  8:260. 

article  concerning  costs  not  to  affect  special  provisions,  8261. 
how  taxed  ;  allowances,  etc.,  how  compnted,  8262. 
notice  of  taxation,  8263. 
re-taxation,  3264. 
review  of  taxation,  8265. 
dntv  of  taxing  officer,  82S6. 
afildavit  respecting  disbnrsements.  3267. 
application  of  certain  provisions,  8847. 
security  for,  when  defendant  may  n^quire,  8268. 
id. ;  after  action  commenced,  3269. 

id.;  where  all  the  pluiutitfs  Hubject  to  the  requirement,  8270. 
id.;  in  actions  by  and  against  execniors,  etc.  H271. 
id. ;  order  to  give  sccarity,  8272. 
id. ;  security  to  be  in  form  of  undertaking,  8273. 
id.;  notice  of  exception  ;  id.;  of  juftiAcation,  3274. 
id.;  justification  of  sureties  ;  allowance,  3275. 
id.;  order  to  give  additional  security  ;  proceedinirs,  8276. 
id.;  effect  of  failure  to  iilo  security  after  order,  'SUftl. 
id. ;  liability  of  attorney  for  cost^»,  35f78. 
id.;  foregoing  provisions  np|)ly  to  special  proceedings,  3279. 

3TS  IN  SURROGATE'S  COURT— on  apixail  from  order  on  motion  for  new 

trial.  2.^49. 
apou  order  ;  bow  made  payable,  255G. 
awarded  by  decree  in  nucn  court,  bow  payable,  2557. 
when  costs  will  be  awarded  by  such  court,  2558. 
amount  of,  in  surrogate's  court,  bow  fixed,  etc.  2550. 
id.;  when  the  same  as  in  supreme  court,  25()0. 
id.;  when  to  be  ti.xod  by  hurrogute,  2561. 
additional  allowance  on  settlement  of  accounts,  2563. 
id.;  in  contested  cases  in,  2563. 
id. ;  how  made  ;  appeal  from  order  thereupon,  2S64. 
allowance  on  sale  of  real  property,  2565. 
of  appeal  from  surrogate's  court,  how  awarded,  2581). 

UNTEROLAIM— general  rules  of  pleading  as  to,  600-507,  512. 
founded  on  title  to  real  pn)perty,  etc.  366. 
mles  of  limittition  apply  to,  366,  397. 
demurrer  to,  493-496. 
reply  allowed,  to  answer  containing,  514. 
judgment  on  failure  to  reply  to,  515. 
several  replies  allowed  to  same,  517. 
verification  applying  only  to,  527. 

one  or  more  may  be  stricken  out,  for  disobeying  order  for  discovery,  806. 
offer  of  judgment  on,  736-763. 

what  is  deemed,  in  action  for  divorce  or  separation,  1770. 
in  action  to  charge  defendant,  jointly  indebted  not  served,  1989. 
in  answer  in  justices*  courts,  2938,  2945-2949. 

JNTY—actions  against  officer  of,  1925-1931. 

jurisdiction  of  surrogate's  court,  1^79. 

transfer  of  such  proceedinj^t?  to  proi>er,  2480. 

action  to  recover  public  funds,  etc.    (See  Public  Funds.) 

power  of.    (See  Powkb  of  County.) 

JNTY  CHARGE— expense  of  book  for  record  of  notices,  a,  1672. 

compensation  of  clerkn  in  surrogate's  court  to  bo  a,  2608. 

id.;  as  to  stenographer  in  New  York  and  Kings  county  surrogate's  oonrta,  SSiS. 

INTY  CLERK- seal  kept  by,  27,  28. 
8|>ecial  deputy,  to  attend  courts,  89. 
to  attend  general  term,  212. 
deputies,  etc.,  oaths  taken  before,  842. 
certiiica/e  to  traLbcript  of  justice's  docket,  98d. 


COXRTTT  OLRBgr-flOfirtmf<tf. 
mntt  ■taroh,  nd  certify,  961. 
to  keep  JndgnRit-book,  ete.  im 
to  kee^  docket-book,  etc  IMfr-UM. 
to  tie  and  enter  Mtignment  of  Jodgaient.  WO. 
IHng  confeeiion  and  entering  indgnNtt  twvMto,  Mli,  IMi,  m 
rabminkm  of  controverajr  witDear  aetkHi,  U88i' 
to  keep  book,  and  to  Tecord  deaignaikNi  of  eamnpt  l^ammibBtdt  ML 
to  record  cortiftcate  of  rale  on  tautmtkm^  14M. 
to  file,  enter,  etc.,  satisfaction,  1408. 
to  record.  Index,  ete.,  notloe  of  peodener  of  aetkm^  UflU, 
to  cancel  notice  of  pendenej  of  Mtioa,  tm4. 
dnty  of.  In  forecioenre  by  advertisement,  tSOO. 

his  fee  for  afllzing  same,  8M0  

to  note  affidavits,  on  record  of  mortgage,  SBW. 
must  tasE  costs,  ete.,  on  foreclonue  oy  advertisement,  ttfH 
to  main  annoai  retam  of  all  changes  of  namesi  Stflflk 
to  record  orders,  etc.  In  sapptaBentary  tirooesdhMpi,  MO. 
penalty  upon,  for  neslect.  to  rraord  sneb  orden,  iiniL 
to  record  wills pf  reuproperty,  etc axttt. 
to  Index  rame  ;-feev,  MM^ 

duty  of,  in  filing,  ete.,  transetlpt  of  jndgment,  m7,  Z 
docketing  of  jndgment  of  district  coart  of  New  Ton, ; 
Id.;  of  Justices^  conrts  of  Allieay  and  Troy,  Wtt. 
receiving  salary,  mnst  aceoent  ror  fees,  WB5. 
fees  of,  mnst  be  taxed,  on  dem«nd  of  party,  8807. 
certain  searches  made,  ete.,  In  ofllce  of,  withont  fee, 
(See,  also,  Fus.) 

COUNTY  COURT-igenend  pArrSekms  aato,  MO,  881. 
a  cqnrt  of  record,  fL 
sea)  of,  87.  ' 

Jarisdictlon  of,  840. 
may  aj^Kilnt  receiver,  718. 
power  as  to  money,  etc.;  In  oonrt,  748. 
to  order  additional  jnrors,  1068,  l(n9. 
to  order  discharge  of  levy,  ou  appeal  from  jndgment,  1811. 
appeal  from,  13^1344. 

appiication  of  gnardian,  etc.,  to  agree  to  partition,  1590. 
district-attorney  must  render  account  to,  19G8. 
petition  of  Insolvent  for  discharge,  presenied  to,  2160. 
may  exempt  insulvcnt  debtor  from  imprisonment,  2186. 
application  made  to,  for  discharge  of  judgment  debtor,  S901. 
care  of  |)risoner's  property  during  im))nsonment,  2210. 

J'arisdictiou  of>  over  person  and  ))roperty  of  lunatic,'^  etc.  8820. 
Luty  of  such  court  exercising  such  jurisdiction,  2321. 
application  for  change  of  name  may  be  made  to,  2410,  2411. 
new  action  may  be  brought  in,  2953. 
appeal  from  justice  of  the  peace  mast  I>e  to,  3046. 
rule  of  construction  as  to  certain  provisions,  8342. 
application  of  certain  provisions  of  this  act  to  action  in,  38f7'. 

COUNTY  JUDGE— may  appoint  temporary  court-house,  48. 
warrant  for  witness  before  sheriff's  jury,  108,  109. 
duties  of  justice  at  chambers,  241. 
orders  in  superior  city  court,  277. 

has  same  powers  as  justice  of  supreme  court,  when,  348,  849. 
may  make  order  in  county  court  of  another  county,  wlicn,  864. 
to  appoiut  terms  of  county  court,  356. 

may  make  order  for  substituted  sorvice  of  summons,  ete.  48S. 
id.;  service  of  summons  by  publication,  etc.  44K). 
may  appoint  gnardian  ad  litem  for  infant  party,  472. 
may  grant  order  of  arrest,  556. 
id.;  injunction  order,  600. 
id. ;  warrant  of  attachment,  638. 
ex  parte  order,  out  of  court,  772,  773. 
order  made  by,  by  whom  reviewed,  774. 
may  discharge  witness  arrested,  862. 
may  entertain  application  for  deposition,  872. 
may  grant  order  for  commiss\on,  8ya. 

may  finhpoBim  witnews  on  (le\>o»\i\o\\  lo  Xjc  \i«QA>KV0EiQva.>X\.^%\»jtA^01B,  WT. 
to  attend  drawing  jurors,  X044, 104ft. 
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}^E— continued. 
dditioDal  jnron,  1066. 
uror  to  attend,  1060. 

fibeas  corpus  to  testify,  when,  2000, 9010, 9011. 
for  hikbeaii  corpus,  made  to.  9017,  9018. 
gtsac  soch  writ  without  appHcatioD.  SS(XS6. 
for  refusing,  etc.,  to  issue  habeas  corpus,  2090. 
ivarrant  to  bring  up  prisoner  about  to  be  remOTBd ;  prowedhiM 
2054-2057. 

lii  pending  appeal  in  halMsas  icorpns,  206O,  9061. 
in  summarv  proceeding!*  made  to,  22:31. 
^  warrant  in  summary  proceedings,  2902. 
n  £>npplementary  proceedings,  24Stt. 
lings,  when  based  on  decree  of  surrogate's  court,  SBM. 

II  of,  wlien  acting  as  surrogate,  2188. 
>cccdiug8  before,  acting  as  surrogate,  2184. 

in  ess,  when  acting  as  surrogate,  2506.  __ 

tation  for  discovery,  in  surrogate's  absence,  S&QBl 

iSUREE— moneys  in  court,  745-^M. 
tiey  to  iMy  over  moneys  to,  1987. 
into  surrogate's  court,  paid  to,  2587. 
)piy  for  temporary  administrator,  2070. 
official  bond  of.    (See  Official  Bond.) 

ration  and  classification,  1-4. 
?r8  and  attributes,  5-30. 
IS,  etc.  81-45. 
iidicial  officers,  46-^54. 
c.  55-81,  188. 

isions  concerning  officers,  82-99. 
beas  corpus  to  testify,  when,  2008,  201L 
to  grant  habeas  corpus,  2066. 

sd  in  expression  '^ body  or  officer,'' in  certiorari,  2146. 
of  misconduct  at  a  term  of  the  circuit,  2282. 
of.    (See  Jurisdiction.) 

may  be  awarded,  ou  reversal  of  probat6  in  probate  cases,  2588. 
bition  to.    (See  Prohibition.) 

^PEALS— jurisdiction   and  general    powers    defined    and    rem- 

^-208. 

ib^ectto  certain  general  regulations  of  all  appeals,  1288-1888. 

ations  of  appeals  to  this  court,  1824-1888. 

r  and  reports,  209-216. 

jcord,  2. 

I,  to  be  published,  18. 

y  change  place  for  holding,  88,  89. 

as  not  neard  argument,  4o. 

dmission  of  attorneys,  57,  188. 

ivard  damages,  for  delay,  Avhen,  3251. 

account  for  fees  ;  amount  of  same,  8288,  8800. 

I — sale  of  liquors  in.  32,  33. 
3rc  by  stipulation,  37. 
to  appoint  temporary,  43. 

CCOKD— provisions  relating  to,  and  members  and  officers  there- 

and  classification,  1-4. 

rs  and  attribntee  of  the  courts,  5-30. 

s  provisiuits  relating  to  sittings  of  the  courts,  81-46. 

w  commenced,  416. 

hen  privileged  from  arrest,  r)65. 

direct  discovery  of  books  and  papers,  803. 

w  many  trial  jurors  to  be  drawn  for,  1042. 

.rcr  dockets  or  their  judgments  kept  by  county  clerk,  1969. 

len  action  by,  lies  against  debtors  next  of  kin,  1887. 

miy  be  joint  or  several,  1838. 

U)  present  claim  to  executor  does  not  impair  right  to  soch  aA> 

r. 

HCtion,  recovery  and  costs  to  be  appotlVoned,  t^S)^. 


CBSDirOB-^PnllitiMel. 

•moant  of  recovMy  when  each  sctioo  Is  aefoml,  IM: 
leqoUitM  to  recover  aninvt  Imteo  in  eueli  aetioii,  uMl* 
id.;  •ninet  preferred lARAtve,  Jfl|0. 
liability  of  belri  ami  4eTlacfa  flor  ^itH  of  tecefent,  IMS. 
when  action  to  enforce  wen  HahHity  but  be  bnqglit,  ISM. 
apfrfication  to  sell  real  propertj;  atay  of  praeeed&MB,  VM, 
action  by,  agalnit  hctaa  or  aetweee.  moit  be  iobit»  ISiab 
reootery  io  each  action  to  be  appornonedi  IBe** 
reqaisltee  to  recovery  by,  a^ainat  belw,  UMB. 
id.:  against  deviCMin,  1810. 
dednction  from  d«bt  for  prior  teooveriea,  1880. 
eompUdot  In  nich  action  moat  deKrfbe  land.  IflU. 
iodgment  in  audi  action. to  be  NtiMed  oot  of  land,  18BK 
Id. ;  when  tim  a  Hen  on  land  alleued,  VjKOL 

id.;  how  taken  when  land  altooed,  1861  

claeeiflcatlon  of  debta  to  be  enforrad  by^  ancli  aetlon,  18B6u 

defence  of  other  equal  or  prfor  cilama*  1880: 

Id. :  when  aoch  chum  Ifc  paid.  1867. 

action  against  heir  or  devisee,  not  antpended  br.  Inftmcyt^  18B8L 

provitiooB  not  applicable  when  wiN  cbanpea  real  property.  1 

one  action  wliere  earoe  pereon  la  heir  ana  deviaee,  etc.  IM9« 

penalty  npon,  for  awearloK  faliely,  tUttit 

may  notify  debtor  to  appSy  Iter  diaebarge,  MIA, 

apnoliitment  of  tmstee  of  criminal  darmg  imprftonment,  ^_^ 

oroer  to  show  canee  tot  diiwolDtioii  of  corporation,  to  be  aerved  opoB,  I 

appointment  of  receiver  in  nippieinentaxy  proceedinn,  MBS. 

nghta  of,  nnder  exteneion  of  former  rec<nvenihip,  MM. 

notice  to.  pnbllBhed  hy  temporary  adminlatrator,  flOSS. 

citation  to.  on  application  for  ancillary  letten.  M96L 

may  compel  return  of  iuTentory  by  esocntor,  etc.,  8716.     

may  petition  surrogatc^ii  court  to  compel  jMiyment  of  debt,  8717. 

may  be  cited  to  attend  settlement  of  ex(*oator*8  account.  S9M,  STSL 

may  apply  for  dieposition  of  real  estate  of  decedent,  8780,  8761. 

notice  of  pendency  of  action,  between  creditor  and  execotor,  8ffil. 

net  cited  may  contest  settlement  of  testamentary  trustee,  etc.  8810. 

<tefiuition  of  jndgment  creditor,  3343. 

definition  of  jndgment  creditor's  action,  8343.     . 

action  by  judgment  creditor.    (See  Judgment  Creditob.) 

CRIER— regnlations,  as  to,  02,  90,  93,  242. 

CRIMINAL— prosecntion  not  to  affect  or  delay  civil  action,  1890. 
special  proceedings,  iiabeas  corpus  to  testify,  2009,  8011. 
certiorari  in  civil  cases  not  applicable,  except,  etc.  2148. 
may  be  required  to  file  security  for  costs,  when,  8268. 
definition  of  criminal  action,  3336. 
punishment,  for  crime  under  Code.  3346. 
proceedings  for  review  of  criminal  cause,  3347. 
care  of  property  of,  during  imprisonment.    (See  Prisonbb.) 

CRIMINAL  ACTION— pleading  not  evidence  in,  523. 
prefcred  ou  calendar,  790. 

CRIMINAL  CONTEMPT-deflned,  8. 

CRIMINAL  CONVERSATION— justice  of  the  peace  lias  no  jnrisdictloo,  88* 
action  for,  cannot  be  maintained  in  district  court  of  N.  Y.  8216. 
id.:  as  to  justices*  courts  of  Albany  and  Troy,  8^. 
included  in  term  **  personal  injury"  in  the  new  revision,  8848. 

CURTESY— tenant  by.    (See  Estate.) 

CUSTODY— of  prisoner,  pending  appeal,  nntil  bail  isa^ven,  2068. 
surrogate  may  direct  us  to  custody  of  property,  2602. 

D. 

DAMAGES— limitation  of  actions  for,  882-384. 
on  injunction,  how  ascertained,  617,  623,  (i24. 
aeeeesing  in  actions  for  money,  1183. 
single  and  double,  etc.  11»4. 
rate  to  be  recovered  in  acuon,  Vif^. 
bow  ascertained,  on  judgment  \fe  bv  ^ftt«a\l,  A-SKV^. 

offer  to  liquidate,  7H6.        ,    ^  4     „a  ,^»^a\«.  \Aai 

in  action  of  ejectment  include  reutAaiiA  vxo^v»,  \ANn. 
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Ji-AOES—corUinued.  ^ 

in  action  of  ejectment,  what  to  consiet  of,  1581. 
recoverable  in  action  for  dower,  1600-1608. 
in  action  of  ejectment ;  recovery  of  dower  ai^inet  infant,  1606. 
to  be  awarded  defendant  in  action  for  real  property,  1644. 
jadgment  in  action  for  waste,  1655, 1656. 
m  action  for  wai<te,  1668. 
in  action  for  nuisance,  1663. 
recoverable  in  action  aeainst  tm!>tee,  etc.  1664. 
treble,  when  awarded  in  action  for  cutting  trees,  1668. 
id.;  recoverable  in  action  for  forcible  entry,  etc.  1669. 
id.;  in  anion  for  sning,  etc.,  in  name  of  another,  etc  1001. 
id.;  inaction  to  recover  back  illegal  fees  paid,  8^. 
when  chattel  injnred,  etc.,  by  defendant,  1722. 
mopt  l>e  fixed  by  verdict,  etc.,  in  action  for  cliattel,  1726. 
how  ascertained  on  default,  in  such  action,  1739. 
part  only  of  penalty,  etc.,  may  be  awarded  as,  1898,  1964. 
IQ  action  for  death  caused  by  negligence,  etc.  1903,  1904. 
in  action  for  slander  of  a  woman,  \wQ. 
recoverable  in  action  on  penal  bond,  1915. 
may  l)e  recovered  ni  action  against  usorper  of  office,  1953. 
need  not  be  proved  in  action  on  forfeited  recognizance,  1966. 
in  action  for  public  moneys  vest  in  tbe  (>eople,  1972. 
when  relator  to  recover,  in  mandamus  proce(Hiin<4s,  )H)88. 
when  chattel  injured,  etc.,  by  defendant,  in  justice's  court,  2981. 
mast  be  fixed  by  verdict,  etc.,  in  such  action,  2931. 
defaulting  witness  in  justice's  court  liable  for,  2979. 
how  determined  when  caused  by  animals  trespafsing,  3109. 
increased  damages  do  not  curry  iiicreiiifsed  costs,  3257. 
writ  of  assessment  of.    (See  Assessment  of  Damages.) 

ATH — or  disability  of  officer  in  special  proceeding,  52,  53. 
of  attorney,  66,  1802. 

of  person  entitled,  or  liable,  etc.;  effect  of,  on  limitation,  402,  408. 
of  party,  767-760. 
of  plaintiff,  761,  762. 

of  party,  after  offer,  verdict,  etc.;  entry  of  judgment,  768,  764. 
of  defendant,  before  verdict,  etc..  765. 
of  officer,  etc.,  not  to  abate  bis  action,  766. 
presumption  of,  811. 

of  iastice  of  the  peace,  proof  of  proceedings  in  case  of,  940. 
judgment  against  party  after  death,  1210. 
Id.;  on  conrest«ion,  not  to  be  entered  after,  1276. 
motion  to  set  aside  judgment  after  party's  death,  1284. 
appeal,  how  taken  after  ;  substitution  of  parties ;  undertaking,  1297-1899. 
of  party,  pending  an  appeal,  proceedings  on,  1298-1299. 
of  attorney,  notice  of  apeal,  how  servedin  case  of,  1302. 
execution,  bow  obtained  after  death  of  creditor,  1376. 
id.;  after  death  of  debtor,  1879-1381. 
of  sheriff,  how  execution  enforced  after,  1388. 
homestead  exemption  from  execution  after  death,  1400-1403. 
of  sheriff  or  coroner  conveying  real  property  sold  on  execution,  1475. 
of  person  in  custody  under  execution,  1478. 
of  party  in  ejectment,  1522,  1523. 
of  party,  in  partition,  proceedings  in  ca^e  of,  1588. 
action  for  chattel  survives  after  death  of  party,  1786. 
action  for  causing,  by  negligence  when  brought  by  executor,  1902. 
damages  therein,  anc^  distribution  thereof,  1903, 1904. 
disposition  of  property  of  Iniiatic,  in  case  of.  2844. 
effect  of,  of  party,  upon  proceedings  in  arbitration.  2882. 
appeal  in  surrogate's  court,  after  death  of  adverse  party,  2575. 
proceedings  in  snch  court  when  party  dies  pending  appeal,  2675. 
order  of  substitution  in  such  cases,  2575. 
or  disability  of  witness  to  will,  when  proved,  2619. 
Id.;  proof  of  handwriting  of  testator,  when  admitted,  2620. 
Temiuning  executors,  etc.,  may  act  in  case  of  death  of  one,  2698. 
etc.,  of  executor,  etc.,  not  to  affect  decree,  2770. 
undertaking  on  appeal  from  justice's  judgment,  how  fi,\e^,  ^1^^. 
ptoceedingB,  where  jaetico  dies  before  return,  3056. 
proof  of  judgment  ou  death,  etc.,  of  justice  of  the  peace,  ^Va. 
'^{^^ proved  when  docket  book  lost  or  destroyed,  aitjT^. 

protxedlDJgB  to  discover  death   of  life-tenant.     (See  l>iacaTKB.x  ot  \ii&>fc.'t»'  's* 
LMrm-TMNAXT ;  alio,  Abatomzht.) 
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KXEfnJTION— «>n«wwtf. 

wlien  coart  may  onicr  ievy  (liacbanced  on  appeal,  1811. 

cn!*to<ly  of  prtiM>iier  urrpHtcd  ou,  IIQ. 

prisoiKT  am^ted  ou,  entitled  to  jail  liberties,  149. 

EXECUTION  AGAINST  PROPERTY— on  appeal  from  judgment  in  action  for 

dower.  1010. 
when  granted  on  jiidf;iu«fnt  for  defendant  in  reversion,  etc.  1643. 
on  judgment,  in  action  for  u  cliarici,  1781. 
flheriire*  iiower  undor,  in  nach  action,  178S. 
when  pcrHoniil  and  n>prouentativo  canned  joined,  1615. 
in  action  against  cxccntorn,  when  Bome  only  appear,  1817. 
leave  to  \ti»ue,  reqnin'd  in  action  against  oxecntor.  etc.  18£3,  1896,  18Sf. 
may  issue  on  judgment  recovered  by  former  executor,  18^. 
indorsement  upon,  etc.,  in  action  on  shcriiTs  Ixmd,  1888-18SD. 
in  action  against  nuincorpnrated  asf^ocintiou.  1931. 
of  certain  public  offlccRS  wlien  not  to  issue,  1931. 
on  judgment  against  defendants  jointly  indebted,  not  served,  1964, 19S8. 
of  defendants  jointly  indebt^Kl  but  not  served.  1941. 
shall  not  b<>  issued  agninst  the  people  of  the  State,  1986. 
how  stayed  in  SLnimary  ]>rocet'diiigs,  8854. 
where  mast  issue  to  authorize  supplementary  proceedingB.  8468. 
enforcement  of  decree  of  surrosrate's  conrt  by.  2554. 
intermediate  account  of  executor,  etc..  when  may  he  compelled,  STK. 
after  discharge  of  defendant  from  arrest  in  justice's  conrt,  S^l.  S90B. 
in  justice's  conrt  upon  judgment  when  summons  not  personally  served,  and 

attachment  issued,  2918. 
in  action  for  chattel  in  justice's  court,  power  of  coastabie,  2931. 
to  collect  fine  imposed  by  justice  on  defaulting  witness,  2977. 
money  collected  thereon,  how  utj])lied.  2978. 

issued  by  county  clerk  upon  justice's  judgment  docketed,  3017-aOSS. 
on  judgment  of  justice  of  the  jieace  agaiust  joint  debtors,  9020. 
w  hen  justice  of  the  peace  may  issue,  SQ24. 
by  justice  of  the  ii^nco  ;  general  roquibites  of,  3025. 
id.;  execution  upon  judgment  for  money  ;  id.,  for  penalty,  8026. 
id.;  renewal  of  execution,  90^. 
id.;  property  exempt  from  execution,  .S028. 
id,;  indorsement  of  levy  ;  notice  of  sale,  8029. 
id.;  mode  of  levy  and  sale  ;  certain  provisions  apply  to,  3030. 
id.;  return  of  execution.  30:^1. 
id.;  execution  upon  .iud^2:ment  in  replevin.  3088. 
execution  upon  judgment  docketed  with  county  clerk,  3043. 
stay  of,  iiow  procured  on  appeal  irom  judgment,  3050. 
in  ju>tice's   cf»urt,  title  of   purchaser  at  sale   not  affected  by  restitution  on 

reversal  judgment,  3058. 
provisions  relative  to,  on  decision  relative  to  strays,  309(J. 
sale  of  perishable  projKjrty  on,  in  N.  Y.  marine  court,  3175. 
on  filing  tranfcri])t  of  judgment  of  district  court  of  New  York,  3220. 
id.;  on  filing  transcript  of  justices'  court  of  Albany  or  Troy,  3225. 
may  issue  to  collect  interlocutory  costs.  3333. 
upplication  of  provisions  concerning,  3347. 

EXECUTION  AGAINST  THE   PERSON— against  joint  debtors,  where  pnrl  wis 
arc  served,  1U34. 
enforcement  of  such,  1935. 

when  creditor  may  issue  new.  after  dischai^c  of  debtor,  2214. 
to  collect  fine  imposed  by  justice  on  defaulting  witness,  2977. 
after  transcript  of  justice's  judgment  docketed.  3018. 
upon  justice's  judgment,  3020, 

id.;  cxeeution  against  the  |)erson  ;  imprisonment,  3032. 
id.;  when  judgment  delilor  to  be  discharged,  3033-3037. 
id.;  C(mstal)le  not  to  act  under,  after  return  day,  3040, 
party  imi)risoned  on.  may  be  dis<!harjj:e(l  by  marine  court,  3163. 
on  judgment  in  favor  of  woman  for  services,  3107.  3221. 
discharge  of  jnd<>;ment  debtor  inii)risoned  on.    (See  Judgment  Dsbtob.) 
application  of  provisions  concerning,  3347. 

EXPXUTOR— receiver,  as  successor  of  deceased,  1869. 
must  it;cord  will  of  real  ])roperty,  2().'J3. 
when  letters  testamentary  may  be  issued,  2030. 
/iwiring  upon  objections  to  issue  of  letters,  2037. 
hoiid  of,  upon  issuin*;  letlors,  \\\\o.u  Yvc\vv\\-ed,  '^038. 
jcniuiriiilion  of;  retiiutiou  U\ereoi/i^i«i. 
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'JSXBCUTOR-eontinued. 

Hiiection  of,  niukT  a  valid  power,  S540. 
•obiectioQ  to  pereou  m  twlected  ;  how  taken,  S841. 
faiiinf^  to  9Qaliry  or  renonnce  ;  now  excluded,  2842. 
muBt  qualify  ;  boiid  to  Im  given  when  required,  2615. 
08  to  bond  of.    (See  Official  Bond.) 
(Sec  Lettsbs  Tsbtamentary.) 

BXBCUTORS  AND  ADMINISTRATORS-actiou  by  and  against,  limitatioQ  of, 

883,  890-892. 
may  8nc  witliunt  joining  permo  iutereeited,  419. 
coanterclaims  in  actions  oy  and  ag:iin8t,  COS.  500. 
cannot  be  arrested,  except  for  iMtrwiuii  act,  065. 
preference  of  actions  by  and  agaiuHt,  791. 
sccaritT  14100  appeal  by,  may  be  diHjientied  with,  1312. 
cxecntion  against  property  in  baiida  of,  etc.,  wtiat  to  require,  1871. 
of  deccaeed  jndgment  creditor,  how  to  obtain  execution  within  five  year«,  1876. 
what  evidence  to  fnrnuih  ou  redumption  of  real  property  «M>Id  un  execution, 

1404-1406. 
conyeyanco  by  sheriif  to,  when  person  entitled  thereto  is  dead,  1478. 
action  by  or  nealnst,  brought  in  repreM^ntativc  capncity,  1814. 
when  perMmaiaud  repretieutative  canoe  of  action  joined  ;  jadgments ;  execa- 

tiont>,  etc.  181&-18ie. 
resniations  where  some  arc  noi  served,  etc.  1817. 
who  haa  uot  qualified  not  necei>8ary  party  to  action  against,  1818. 
action  against,  to  recover  legucv  ;  lioiitatiou.  etc.  1819. 
id. ;  tiy  uifaut ;  goardiau's  bond,  etc.  Ib20. 
limitation  of  action  agaiiwt,  by  creditor  on  claim  rejected,  18;i2. 
RufBcicncy  of  assets  uot  to  b<i  pleaded  in  action  against,  IHSU. 
execution  against,  how  procured  ;  order,  etc.  18£>,  1820. 
security  may  be  required  of  a  legatet>,  Hil7. 
action,  etc.,  not  toalMte  on  death,  removal,  etc.,  of,  1828. 
execution  upon  judgment  recovered  bv  former,  1829. 
action  against,  who  bus  been  superseded,  1880. 
cannot  be  made  Uabie  by  reason  of  falik:  pleading,  1881. 
liability  of,  for  uncollected  deniimds.  18:)a-lH84. 
may  bring  action  for  cuitsing  death  by  negligence,  1000. 
consent  or.  to  discharge  of  iusolvcut  debtor,  2158. 

may  maintain  action  to  compel  conveyance  of  real  estate  of  lunatic,  etc.  2846. 
ganerul  jurisdiction  of  surnwate^s  court  as  to,  2472. 
provisions  concerning  jurisdiction  of  nuch  court,  etc.  2478-2482. 
additional  allowance  to,  by  surrc^ate,  250t;^-25C5. 
decree,  etc.,  susijending,  not  stayed  by  apfwal,  2588. 
as  to  letters  testamentary  and  of  administration.    (See  those  titles.) 
official  oaths  of,  2594. 

deposit  of  securities,  to  reduce  penalty  of  Ixmd,  f&H^. 
provisions  conccniing  bond  of.  2505-2009. 

(See,  also.  Official  Bond.) 
snrrogate  may  direct  as  to  custody  of  property,  when,  2602. 
application  of  foregoing  provisions  to  executors,  etc,  2010. 
as  to  revocation  of  letters  to.    (See  Kbvocation.) 
as  to  settlement  of  accounts  of.    See  (Accocmts.) 
remaining  executors  may  act,  when  one  disqualified,  or  his  letters  revoked, 

2692. 
in  other  cases,  successor  to  be  appointed,  2093. 
general  provisions  relative  to,  27(^. 
proceedings  bj.  to  discover  property  withheld,  etc.  2700. 
id.;  when  person  withholding  is  in  another  county,  2707. 
order  accompanying  citation  ;  how  citation  and  order  ser^-cd,  2706. 
id.;  certain  officeiM  may  act  in  surrc^ate's  absence,  2709. 
examination,  decree,  etc.  2710-2718. 
warrant  to  SAlse  property,  2714. 

executor,  etc.,  how  compelled  to  return  inventory,  2715. 
id.;  how  discharged  from  commitment,  i2710. 
proceedings  by  creditor  or  legatee  to  compel  payment,  2717-3719. 
proceediuj^s  for  not  setting  apart  exempt  j)roperty,  2720. . 
Id.;  upon  indicial  settlement,  2721. 

fees  el,  when  personal  estate  exceeds  one  hundred  thousand  dollure,  2786. 
id.;  when  not  allowed  to,  2787. 
id.;  only  once  allowed  on  different  letters,  2738. 

Jtroceedings  when  same  person  is  trustee  and  executor,  etc.  2819. 
nstice  of  the  peace  has  no  jurisdiction,  2803. 


DBMnRRBR-H»fi/iJiir«r. 
ill  Boffulo  Miperior  coBit, 
vervfce  of,  i«  apiieaniucei 
miitit  iw  subtKsrilMKl,  4n. 

iwr^tKl  before  ezpinUoa  of  Ume  for  «p|wuniet»  4n. 
I»lcudin((  over,  or  amendment,  487. 
divltflon  of  action  alter,  487. 
olijecciona  taken  bjr  aaswer,  Inrtatd  of  dHMfltnc  4I8L 
id. ;  when  waived,  anleta  taken  by  aaawer  or  iImiiiiim. dH. 
to  partial  defenea,  608. 
need  not  be  veriiiBd,  Ml 
u»  pleading,  etc.,  aa  frivoknu,  087. 
lo  ainended  ptoadiof.  cdfett  of  failnra  to  aerye,  M. 
iwue  of  law  ariww  onlj  on,  CM. 
wbere  triable,  800. 

in* « rtocQtoiy  or  final  Jndgmant  rendiarfd  as  didaion  of,  KU. 
to  fln»t  writ  of  naadamw,  inn. 
to  altttruative  wnt  of  mandamon,  aPW.- 
to  return  to  alternative  mandamnt,  9038. 
to  nicli  writ,  aud  to  rvtam  tlMmto  moat  be  aerved,  MSL 
in  jn«tice*t  court 


to  complaint  or  answer  in  JDBlice^  conrt. 
general  mlea  of  pleading  in  Mieh  cowt,  8810. 

DENIAL.    (See  AHawaa ;  BnT.) 

DBPOSrr— In  Hen  of  nndertaUng  on  appeal  from  aurafate^i  eMtti  WM. 
of  securities  to  redsee  penalty  of  bond  of  ezaeator,  ete.  >BfB. 
of  money  by  temporary  adndniftrator ;  bond,  etc  8810  MQOl 
of  money  to  secure  payment  not  dae  on  exeeator*a  aoooos^  SMB. 
application  of  certain  provisions  eoneemiQgi  88I7. 
or  monej  in  place  of  bail.    (Bee  Bail;) 
of  money  in  ooart.    (See  Patwutt  xhto  Comnr.) 

DEPOSITION— taken,  and  f6r  nse  iftithin  tbe  Stale,  nffalatad  in  detail, 
taken  within  the  State,  for  nee  elsewhere,  814-880. 
taken  without  the  Stiite,  887-913. 

cer(ttin  provi»ion8  relative  to,  apply  to  Burrogate^a  coorts,  8688. 
for  use  before  jastice  of  the  peace.    (See  OoxMitiisiON.) 

DESIGNATION— by  railroad  corporation,  of  person  to  be  served,  2880,  S8B1> 
revocation  of  such  service  in  such  case,  2883. 

DETAINER— forcible.    (See  Entbt.) 

DETERMINATION— as  used  in  certiorari,  etc.,  what  to  ioclnde,  SMft. 
of  claim  to  l^id,  action  for.    (See  Claim  to  Real  ¥bofb.b.ty.) 

DEVISE— property  8ul>ject  of  action  of  partition,  when,  1687. 
complaint  in  partition,  1542. 
when  pnrchaser  protected,  notwithstanding,  2828. 

DEVISEE— action  to  enforce  liability  of,  for  debts  of  decedents.    (See  CbumnI 
action  against,  by  child  boru  after  will,  when,  1866. 

DIRECTOR^etc,  of  corporation  may  be  sued,  1781. 

restrained  in  action  to  dissolve.  (;tc.,  corporation,  1787. 

may  be  joined  as  dcfeudauu  in  action,  when,  17^. 

When  separate  action  may  be  broagnt  agtiinst  them,  1791. 

proceedings  in  either  of  last  namecfactions,  17if2. 

judgment  in  such  action  ;  as  to  liabilities  of,  1795. 

of  corporation  may  he  compelled  to  testify.  1805. 

judicial  suspension  of  officers,  etc.,  of  corporation,  1811, 1812. 

costs  against  illegal  corporation,  when  collected  from,  1987. 

when  may  petition  for  dissolution  of  corporation,  2419, 2420. 

petition  therefor  and  proceedings  thereon.  (See  Dissolution  or  CobfobaHO! 

DISABILITY— when  time  of,  not  to  form  part  of  limitation.    (See  LnoTATioX. 
action  against  widow  for  dower  right  not  mainraiiied.  while  under,  1647. 
proceeduigs  in  case  of  disability  of  surrogate,  !if4Sl-2492. 
testimony  taken  on  propate  of  will  where  witness  under,  2651. 
revocation  of  letters  testamentary,  on  ground  of,  2t)85-2(%$8. 
proceedings  on  appeal  from  justices'  jnugment,  SU56. 
removal  of  action  from  mn^or'ft  cown  ot  m\^«o\\,  ww^  x«KATdAc*ftooortof  U 

and  Oswego,  in  case  ot  disaV>\\\X^  o1  \xx^^<.  ^*0. 

(tiee^  ai80,  Death.) 
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VXXCUTOB-emtinued. 

H)lectioQ  of,  niidcr  &  ralid  power,  S540. 
•ot^iecUoo  to  person  eo  sclccred  :  how  taken,  S841. 
failing  to  qaalify  or  renonuce  ;  now  excluded,  2812. 
moBt  qoalify  ;  bond  to  Iw  given  when  required,  2645. 
08  to  bond  of.    (See  Official  Bond.) 
(See  Lbttsbs  Tsbtaxentary.) 

BXECUTORS  AND  ADMINISTRATOBS<-«ctiou  by  and  against,  Umitation  of, 

883,  390-892. 
may  enc  witbunt  joining  permn  intcreeited,  449. 
connterclaims  in  actions  oy  and  ag:iinst,  505.  506. 
cannot  be  arrested,  except  for  iMirsoiuii  act,  565. 
preference  of  actions  by  and  againi<t,  791. 
6ccurit;{r  upon  appeal  by,  may  be  ditipent^ed  with,  1812. 
execution  against  property  in  bands  of,  etc.,  what  to  require,  1371. 
of  deceased  judgment  creditor,  how  to  obtain  execution  within  flvo  years,  1876. 
what  evidence  to  furnish  on  redemption  of  real  property  sold  uu  execution, 

1464-1466. 
conveyance  by  sheriff  to,  when  person  entitled  thereto  is  dead,  1473. 
action  by  or  against,  brought  in  representative  capiicity,  1814. 
when  personal  and  representative  cause  of  action  joined  ;  judgments ;  execa- 

tions,  etc.  1815-1816. 
r^ginlations  where  some  are  noi  served,  etc.  1817. 
who  has  not  qualified  not  necessary  party  to  action  against,  1818. 
action  against,  to  recover  legacy  ;  lioiitation.  etc.  1819. 
id.;  by  uifant ;  gaatdiau's  bond,  etc.  IbSO. 
limitation  of  action  against,  by  creditor  on  claim  rejected,  18;i2. 
sufficiency  of  assets  not  to  b<i  pleaded  in  action  against,  1824. 
execution  against,  how  procured  ;  order,  etc.  1825,  1826. 
security  may  be  required  of  a  legatee,  Hil7. 
action,  etc.,  not  to  abate  on  death,  removal,  etc.,  of,  1828. 
execution  upon  judgment  recovei-i;d  by  former,  1829. 
action  against,  who  bus  been  sup<;r8eucd,  1830. 
cannot  be  made  Uabie  by  reason  of  falsiu  pleading,  1881. 
liability  of,  for  uncollected  demands.  18:)a-1884. 
may  bring  action  for  causing  death  by  negligence,  1900. 
consent  or,  to  discharge  of  insolvent  delitor,  2158. 

may  maintain  action  to  compel  conveyance  of  real  estate  of  lunatic,  etc.  2846. 
ganeral  jurisdiction  of  surix^atc^s  court  as  to,  2472. 
provisions  concerning  jurisdiction  of  such  court,  etc.  2478-2482. 
additional  allowance  to,  by  surrogate,  256c^25(]5. 
decree,  etc.,  sus|}ending,  not  stayed  by  ap|)eal,  2588. 
as  to  letters  testamentary  and  of  administration.    (See  those  titles.) 
official  oaths  of,  2504. 

deposit  of  securities,  to  reduce  penalty  of  Umd,  ^95. 
provisions  concerning  bond  of,  2505-2609. 

(See,  also,  Official  Bond.) 
surrogate  may  direct  as  to  custody  of  property,  when,  2602. 
application  of  foregoing  provisions  to  execntoi*s,  etc,  2610. 
as  to  revocation  of  letters  to.    (See  Kbvocation.) 
OS  to  settlement  of  accounts  of.    See  (Accounts.) 
remaining  executors  may  act,  when  one  disqualifLcd,  or  his  letters  revoked, 

2692. 
in  other  cases,  successor  to  be  appointed,  2693. 
geneml  provisions  relative  to,  2702. 

f>roceedings  bj,  to  discover  property  withheld,  etc.  2706. 
d.;  when  person  withholding  is  in  another  county,  2707. 
order  accompanying  ci tuition  ;  how  cit;itiou  and  order  served,  2706. 
id.;  certain  officers  may  act  in  surrogate's  absence,  2709. 
examination,  decree,  etc.  2710-2713. 
warrant  to  f«tse  property,  2714. 

executor,  etc.,  how  compelled  to  return  inventory,  2715. 
id.;  how  discharged  from  commitment,  !>716. 
proceedings  by  creditor  or  legatee  to  com|)Ll  payment,  2717-2719. 
proceedings  for  not  setting  apart  exempt  property,  2720. . 
id.;  upon  judicial  settlement,  2721. 

fees  «f,  when  personal  estate  exceeds  one  hundred  thousand  dollars,  2736. 
id.;  when  not  allowed  to,  2737. 
id.;  only  once  allowed  on  different  letters,  2738. 

Jtroceedings  when  same  person  is  trustee  and  executor,  etc.  2819. 
nstice  of  the  peace  has  no  jurisdiction,  2803. 
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DISSOLUTION   OF  CORPORATION  BT  VOUINTABY  PBOCEXDINGS-» 

Ul.:  t(i  Ik'  tHTvcd  on  crediton*  and  Btofkhokifre,  9i25. 

Iicurinu  ;  rrjiort  of  ivferee.  i4S6. 

ul.:  orizinui  iMpcrv  muy  t»e  uifed,  9tf7. 

upplicutitMi  for  liiml  order,  24iS. 

final  order  :  receiver  oiiiy  bu  appointed,  MM. 

oifUin  Makitt.  etc..  vokU  )M80. 

certain  cor|>oration8  exce|Med  from  this  title,  2481. 

DISTUIBUTION— of  pt*ute  of  decedent,  gcnenl  jorisdictioii  of  snrrogate'e  eoot 
p>  to.  2478-a4«8. 
of  estate  of  d<*ci»dent  by  execntor.  etc.    (See  Account.) 
of  proceeds  of  sale,  of  real  property  of  decedent.    (See  JKbai.  PBonsrr;  Do* 

l»Or»ITION   OF.   CIC.) 

money  on  forecloHure,  etc.,  paid  into  sarrogateV  coort,  IS790. 

DISTKICT-ATTORNEY— partner  of,  or  person  wtko  has  been,  not  to  defend cef- 
tain  pro«e€iition»,  iH-UO. 
to  t>e  notified  of  application  to  remit  fine,  etc.  353. 
niuy  hue  for  penalty,  etc.,  given  to  prosecutor,  9S7. 
niuhi  render  account  of  actionn,  etc.  1968. 
niny  apply  fur  State  writ  in  action  by  the  people.  199S. 
payment  of  feea  not  required  on  bai)ea8  corpus.  d002. 
advice;  of  counsel  not  sworn  to,  in  habeas  corpus  to  testify,  SOIS. 
when  to  act  an  Hurro^ate,  when  that  officer  disqualified,  etc.  9484-9^ 
when  to  prosecute  undertaking  in  contempt,  SSSUb. 

DISTRICT  COURTS  OF  NEW  YORK.    (See  Nkw  York,  Distbiot  Cobbb  of 
TUB  City  or.) 

DIVORCE- -service  by  publication,  etc.  488. 
evidence  of  husband  or  wife,  831. 
reference  l)y  consent,  1012. 
referee  to  wliom  all  narties  object,  1094. 

jud^^nieiii,  how  rendered.  1229. 

in  whiit  cases  action  for.  may  be  maintained,  1756. 

answer  in  nction  for  ;  mode  of  trial ;  jud<;mcnt  by  default,  1757. 

when  denied,  althoiiiili  adultery  prove<l.  1758. 

i('t,'Uiutions.  when  action  broii;;ht  by  wife.  1759. 

id.;  when  action  hioiii^ht  by  husband.  17G0. 

niarriajii- after  divorce  for  adultery.  1761. 

as  to  action  for  limited.     (See  Skpakation.) 

married  woman  pJaintiff  deemed  resident,  when,  1768. 

alimony  in  action  for  ;  costs  ;  execution.  1709. 

what.  ir<  d(H!med  counterclaim  in  action  for,  1170. 

court  to  u'ive  directions  as  to  custody,  etc.,  of  children,  1771. 

support,  etc.,  of  wife  and  children,  in  action  for,  1772. 

id.;  when  enforced  by  punishment  for  contempt,  1773. 

rcKuliitions  respectiuij  judgment  by  default  in  action  for,  1774. 

DOCKET -BOOK  -justice  must  enter  tine  imposed  on  defaulting  witneflS,  2978. 
justice  of  the  ])eace  must  keep  entries  therein,  3140,  3141. 
alphabetical  index  thereto  must  be  kept,  3142. 

dejiosit  of,  with  town  or  city  clerk  on  removal,  of  justice,  3144-3141. 
of  ju-^tice,  when  presumptive  evidence,  3155. 

DOCKET  OF  JUDGMENT,  1245,  etc. 

as  evidence,  iW8,  951. 

DOWEK-  when  may  be  brought  in  superior  city  court,  263. 
(oinity  court  has  jurisdiction,  340 
stay  by  injunction.  010. 
preferred  on  calendar,  791, 
triable  by  jury,  968. 
place  of  trial.  982. 

where  action  for,  is  maintainable,  ejectment  abolished,  1499.. 
who,  must  l)e  made  parties  in  partition.  15:J8. 
ri<,du  of,  not  admeasured,  how  treated  in  partition.  1553. 
rijiht  in  partition,  court  may  direct  sale  of.  etc.  1567-1570. 
married  woman  may  release  her  inchoate  rij^ht  of.  1571. 
iuve.stment  of  proceeds  of  sale  of.  in  partition,  1583-1585. 
limitation  of  action  for,  I.V.IG. 
iigniuH  whom  nction  for.  may  be  brought.  1597. 
who  nmy  be  nuide  defem\iu\lV  u\  ac\\o\\  K^\,  \:^s^1K,  \^S!ft. 
datungeti  may  be  recovered  \i\  acivou  *ov  ;  \\o\\  ^i*vvKw\\.t^,  \^«i. 
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TEB — continued. 

iamagt^  in  action  for.  ngainpt  niicnee,  etc.  1601. 

d.;  to  be  awarded,  only  for  property  held  by  defendAUt,  180E3. 

d.;  ngainvt  licirs,  etc.,  alieuini;  land,  1603. 

Ation'for,  burred  l)y  asftignmeut  of,  1604. 

:olIii8ive  recovery  of,  not  to  prejudice  infant,  1605. 

;ompIaint  in  action  for,  what  to  i<tute,  160!5. 

nterlociitory  jndgment  for  udmeutiiirciuent  of,  1607. 

:ommi88ionerH  to*  adnicai^ure  ;  removal,  etc.  1608. 

how  to  be  admeafurcd  by  comminfiionera,  etc,  1609. 

meetings  of  commi^fioners  to  admehHiire  ;  their  re|)ort,  etc.  1610. 

report  of  conimip9ionen>,  etc.,  may  be  i«ct  anide,  1611. 

rvc8  and  expenses  of  commissioncn*.  etc.  1612. 

Soal  jadgBienl  ou  confirmation  of  report,  1613. 

plaintiff  may  recover  hiim  awarded  at*,  1014. 

jnnior  Vwi\»  not  affected  by  admcutinrenient  ef,  1616. 

Slaintiff  may  consent  to  receive  groBs  Kiiro  in  lien  of,  1617. 
(  fendant  may  pay  snch  grot<H  Pum  ;  proceedings,  etc.,  1618. 
interlocutory  jndgmcnt  for  sale,  161J). 
id.:  directing  di^ttioct  parcel  to  be  admeasured.  1620. 
liens  to  be  aEiceriaincd  before  judgment  for  nale,  1621. 
payment  of,  or  sales  subject  to  liens,  1022. 
report  of  sale,  1623. 
final  judgment  ou  report  of  sale.  1624. 
provisums  OS  to  sale.  etc..  tn  }>artition,  in  action  for,  1036. 
claim  for,  in  nction  to  determine  claim  to  real  pro|>crty,  1688. 
action  may  be  maintained  against  widow  to  determine  her,  1647. 

i>roceedii)gs  where  defendant's  right  is  admitted,  1648. 
d.j  when  defendant's  right  denied,  1649. 
writ  of,  abolished,  1087. 

right  of,  how  affected  by  jndgment  of  divorce,  1750, 1760. 
wi\|en  right  of,  included  in  sale  of  real  estate,  286ti. 
id.:  when  belonging  to  infant,  etc.  2863. 
right  of,  w;hMi  barred  by  sale  on  foreclosure,  2805. 
in  lands  under  contract  and  sold  in  proceeding,  27'04-270&. 

[JNKARD,  HABITUAL,  340. 

[JKEENNESS— action  against  seller  of  liquor  for  damages  caused  by.    (See 
Liquor.) 


RNINGS — of  debtor  when  exempt.    (See  Ezejcpt.) 

[TOR— when  action  for  libel  cannot  i>e  maiotained  against,  1907, 1908. 

SCTMENT— sUy  hv  ininnctiou,  616. 
interpleader  by  order,  m,  820. 
triablo  by  lury.  008. 
place,  of  trial,  982. 

Jndgmcnt  enforced  by  execatioo,  1240. 
definition  of  action  of.  1496. 
damages  in  action  of,  what  to  inclnde.  1407, 1531. 
who  uiay  maintain  action  of,  1498-1601. 
against  whom  action  mast  be  brought.  1602. 
who  may  be  joined  as  defendants  In  action  of,  1506. 
may  be  l>rought  for  non-payment  of  rent.  when.  1504. 
may  be  brought  when  right  of  re-entry  is  reserved,  1505. 
against  tenant,  proceedings  on  imyinent  or  tender,  etc.  1506. 
against  tenant,  amount  in  arrear  how  fixed,  1507. 
against  tenai\U  .wimn  possession  to  be  restored,  1506. 
id.;  when  nseof  property  set  off  against  rent,  1509. 
wtiat  complaint  must  state,  in  action  of,  1510,  1511. 
when  ouster  to  be  proved,  in  action  of,  1515. 

action  of,  to  be  severed  when  there  are  distinct  occupants,  1516, 1517. 
id.;  plaiatiftmay  recover  a  portion  only  of  property  claimed,  1518. 
idv,  xerdiot,  etc.,  where  plaintiff^s  title  expires  before  trial,  1520. 
abatement  of  action  of,  1521. 

action  of.  when  different  i)orsons  suc(  eed  to  the  property,  etc.  1522,  1588. 
id.;  effect  of  judgment  after  trial,  1524. 
id.;  new  trial  may  be  granted,  when,  etc.  1525. 

effect  of  jadememt  in-  default,  etc.  1526.  ^^ 

/oo  ofpfdintiff  u/ider  judgment  affected  by  \actkW\iVL  \v3Att5£kKa\.,'V5fi8e» 


Watlevjat. 

,  . . .  im  of   xucDtiOD  aOSl 
;  I'lecDtlon  iipou  .indemant  In  replevin,  MAS. 
e^vcadon  upon  jiid^rncnt  docketnl  with  ci>anly  c 

itav  of,  haw  procured  on  nppeBl  jrnm  Judgment, 

in  iDMlce'B  conn,  tillo  of  pnrctaasor  lit  cals  not  iCooted  by  n«tiniDH> 

reversal  jndenwnL.  SOW. 
pruvlHlons  relative  to,  on  decieloQ  relative  lo  Mnn.  aOH. 
ule  of  pnithaiHe  property  on.  In  N.  V;  nwrina  coorl,  SITS. 

id,;  on  Ay.oe  trauacripl  ofjuelicM'  conn  of  Alhuij  ot 'Floi,'stKi. 
■PpllcatiOQ  of  proTtslons  wnccrniug,  3M7. 
BXKCUTION  AGAINST  THE  PERSON— Igalnal  Joint  deblors,  when 
art  Herved^  1031. 
eBforcGnient  of  eucta.  19». 

when  eredllor  may  iwme  new,  nf  tsr  diHcbtuvo  of  debtor,  3114. 
to  colli-ct  fliie  inipowd  hy  ju»ti™  on  dcfaulifna  wltnen,  3K7. 
■Iter  tnntcrtpt  of  jiuUce'n  Jm^meut  dockuuia.  8018. 


p«Tt7  hnprlwRed  on.  may  ba  dl«;barg«d  by  nmrlDo  on 
on  indgment  in  fai-or  of  woman  tor  wtvices,  Sla7.  am. 
dlmSiarge  of  Jndj^cnt  debtor  tuipriaoncd  ou.    (Sco  Jm 
oppllciitiaD  or  provMona  concuming,  SS47. 
EXECUTOR— receiver,  aa  Bacciasor  of  dccciwed,  IBM. 
mnat  record  will  of  real  propi^rty,  HMX. 
wben  Icltera  taatainentiiry  may  bv  l»BDcd,  SfOa. 

band  lit,  npon  IssHliig  lenct«,ivhen  rtonired,  M38. 
reouDdaliq'i  of ;  rutraclion  l\ieiGul,^IK»i. 
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DENCE— <ow/fntt«d. 

jiidfirment  annulling  ranrrinffe,  how  far  conclnwvo,  1754. 
to  obtain  judgment  ot*tal)li^ing  iof>t  or  destroyed  will,  1865. 
secondary,  in  action  npon  lost  negotiable  paper,  1917,  1918. 
iudgment  againel  joint  debtors  is  conclusive,  1033. 
now  far  discharge,  etc.,  in.  for  dlHchargo  of  insolvunt.  2181. 
affidav'its  on  mortgage  foreclosnrc  Uy  uiivortii«emout,  presumptive,  j3398. 
answer  in  supplementary  proceedings  not  used  us,  against  witness,  3460. 
order  for  decree  for  payment  ngainsl'execntor,  etc.,  is  evidence  of  assets,  2553. 
further,  may  be  received  on  appeal  from  surrogate,  2586. 
letters  testamentiiry,  etc..  are  conclusive  of  anthority,  etc.  2591. 
required  on  probate  of  lost  or  destroy  d  will,  2621. 
will,  etc.,  certified  bysuiTOgate  may  Im  read  in,  2629. 
probate;  how.  far  conclusive,  2326.  2627. 
record  of  certain  wills  heretofon;  proved,  bow  far,  2631,  2632. 
record  of  will  of  real  i)roperty  to  Imj  received  in,  2633. 

when  testimony  on  probate  of  will  may  t)e  used  on  revocation  of  probate,  2651. 
decree,  etc..  for  probate  of  heirship  is  presumptive,  etc.  2657. 
record  of  will,  proved  in  other  Slates,  is  presumptive,  2703. 
on  examination  for  discovery  of  pro|)erty  withheld  from  executor,  2711. 
of  payments  made  by  executor,  etc.,  in  case  of  lost  voucher,  2734,  2811,  2860. 
judicial  nettlcment  of  account  of  executor,  etc.,  is  what,  3742. 
judgment  or  decree  is  presumpiive  evidence  of  dcl)l  l)efore  surrogate  in  pro- 
ceedings to  dispose  of  decedent's  real  property,  etc.  2756,  2737. 
constable's  return  is  presumptive,  iu  acticMi  for  chattel  in  justioe^s  court,  S931. 
entries  in  docket-book  of  justice  arc  presumptive  only,  3148. 

A.M1NATI0N— of  insolvent  debtor  applying  for  discharge,  2172. 
of  insolvent  debtor  applying  for  exemption  from  imprisonment,  2193. 
for  discovery  of  property,  withheld  from  executor,  etc.  2710,  2711. 
of  executor,  etc.,  for  accounting,  27.'J5. 
of  testami-ntary  tmsree,  for  accounting  2811. 
of  inventory  and  accounts  of  guardian  made  annually,  2844. 
of  giiardian,  etc.,  in  proceedings  for  accounting,  2850. 

of  judgment  debtor,  etc.,  in  supplementary  proceedings.    (See  Sitfflbmbh- 
TARY  Proceedings.) 

DEPTIONS— settlement  of,  by  judge  out  of  office,  25. 

in  causes  tried,  at  certain  circuits  iu  New  York,  236. 

what  decisions  may  be  excepted  to,  992. 

refusal  of  court  or  referee  to  make  finding,  998. 

when  and  how  taken  after  trial  by  court  or  referee,  994. 

during  trial  and  to  charge  of  judge,  995. 

ruling  excepted  to :  how  reviewed,  996. 

to  be  stated  in  case  on  a|)peal,  or  on  motion  for  new  trial,  997. 

wh's-n  may  be  ordered  heard  at  general  term,  1000. 

motion  for  new  trial  ou,  at  general  term,  after  interlocutory  judgment,  1001. 

does  not  operate  as  stay,  unless  order  made,  1005. 

not  to  prejudice  motion  for  new  trial,  1006. 

ECUTION— when  may  issue,  1240. 

forms  of,  time  and  maimer  of  issuiug  ;  genera!  duties  of  officers,  1362-1388. 

propeicy  exempt  from  levy  and  sale,  1389-1404. 

lien  of  an  execution  upon  pergonal  property  :  levy  upon  and  sale  of  personal 

property  ;  rights  of  indemnitors  of  sheriff,  1406-1429. 
sale,  redemption,  and  conveyance  of  real  property  ;  rights  and  liabilities  of 

persouH  interested,  1430-1478. 
remedies  for  failure  of  title  to  real  property  sold,  and  to  enforce  contribution, 

14:'i9-1486. 
execution  against  the  jierson,  1487-1495. 
return  by  sheriff,  1264-1266. 
return  partly  ^atiI?fled,  377. 

ou  judgment  on  counterclaim,  against  executors,  etc.,  when  allowed,  506. 
when  necessary,  before  action  against  bail,  597. 
ou  jadgraent  tor  monev,  1272. 

on  confession  of  judgment,  when  whole  amount  not  due,  1277. 
to  issue  after  expiration  of  term,  to  t»heriff  levying  attachment,  706. 
or  to  person  de?;ignate(l  to  complete  unflnished  business,  706. 
where  attachment  hna  i*!t:jicd,  how  collected,  708. 

collectible  solely  out  of  porsonal  property,  \ssv\a\)\e  tot  to%V'&ci\xsCk»\N«vi,*71f^% 
'aniica  to  collect  tines  of  jurors  in  New  York,  1117. 
i.:  in  KiUf^i?  connty,  1156. 
owlevicfl  otireni  property,  after  ten  yoixrs,  VV:^^, 


EXECUTION— OKfinunL 

when  conrt  may  onSer  levy  dlaelurgeit  oi 
custody  ot  priaomT  umnhil  wi,  110. 

KXKCtmON  AGAINST  PnOT-KIiTT— on 
dun'iir,  IDIU. 
wben  emiilFd  on  jndeuwDi  for  rtcTendnal 
en  ]n^«it  in  nctmii  tor  a  Flurwl,  1!3I. 
AartirD  iKnter  gnilnr.  In  kdcIi  nclion,  lias, 
wtten  pewonnl  anil  repriiaBnuUTa  laai**  Jebml.  ISIS. 
Id  adlau  ogatiBi  cseenlon-,  Miiii  sooB  oolr  appvar.  I 


uaNBlnnniiir.  etc.  iSTi.  l»W.  !8!r. 


-jy  fOTDHir , 

,. _ Jli  rtw-rtCs  bone,  tl«S-ISe». 

action  ngfllHM  niiloooipnrjtcd  aipoclRtion.  19TL 
'1  nnhllE  oSwR,  uIm»  not  (o  luua.  ign. 

,  IDSt,  ISN). 


lot  be  iBtued  Ignf HH  the  peoiile  of  tbo  Kuuo,  t98t. 
d  1 _ liugBiKH. 


wftHIcd  )n  *EnDiBi:ir  unKailiugB, 


Bntomeroeul  of  iteoret ^.  . 

iBWnniidiitB  acconat  of  execulor,  We.,  when  may  he  onnwDefl.  31% 
ntlerdlMkareeo'  d^^Dflunt  froni  ur»t  In  JnsikrvV  cnnrt.  aCai.SMB, 
Ib  JaRlOD^doiiTt  ipun  Jndgaenl  wben  Himinmn  not  pcmmiilly  rnVMli  u 


inaction  fOt  duItellnlubilcc'HcanK, voweroC  cugMubk-.  vmi. 
K)  collesi  Hod  impoied  iij  jaiticc  on  defauUlog  wllnuiu,  raTi. 
^y  ooltooted  tlHtreon.  Iiow  Hpi.liefl.  (878. 


iwoed  by  county  clerk  uijnn  jusricr-f  jndgnjent  doeltBled,  Sfll 

on  Joditment  of  Jurtim  of  thi-  [H'licc  agHinat  JnJnt  dcUloni.  Wi 

Hbsn  JBPlice  of  Un  peace  muy  Irbuc.  smtl. 

hy  jimlGDaf  ibe  ji^nce;  etncnil  minldleg  ot.SSSI. 

Id,:  eiMnllwapoiiJwuiiieiit  laimoDBr:  t^..  f<"  penally,  S 

la.;  rcoewiil  ef  namUon.  StRT. 

Id.;  property  exempt  from  oSLftillim.  SOi». 

id.;  rndorsement  oMeyy ;  Dotiteor  ►bIu.  BCIBB. 

hi.;  mode  ot  levy  and  Hale  1  certolu  pruvIgiOHs  anily  lo,  30SO; 


, upon  jBd<nnentln  wplfTir 

eieantlDD  npon  jndi^nitM  iloiikBtud  with 

ftay  of,  liow  procured  on  appeal  Irom  Judnmcni.  ttaO. 

ir]B,llce' ■   ■■"-"'   ■ ■■■   ■-  --" 


_    .   _...  ...  .         .      nSoetcd  by  n 

rutciBft]  lodgaeDi,  aoBB. 
Dturii'lone  relative  to,  on  dcdaloa  r^tlw  in  olmyi,  aoen. 
■ale  of  prM^iIs  pntpat^  on.  in  N.  Y.  maiiiie  coDrc.  eiTK 
on  ailnR  immmipcor  jBilgBHoitaC.dii'CrliXHnirtottiew  Vork,  SM 
id,;  on  Bling  traoecrlpt  ofjnBllM*'  conrt  of  Albany  or  Troy,  SBU. 
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EX:iSCUTOBr-continued. 

Mjlection  of,  nndor  a  valid  power,  3340. 
•objection  to  ))erson  bo  selecred  ;  liow  taken,  2841. 
failing  to  qualify  or  renonuco  ;  now  excluded,  2842. 
must  qoalify  ;  bond  to  l>o  given  when  required,  SM345. 
08  to  bond  of.    (See  Official  Bond.) 
(See  Letters  Testamentary.) 

BTXSCUTORS  AND  ADMINISTRATORS-«ction  by  and  against,  limitatioQ  of, 

883,  390-«hJ. 
may  sue  witiiont  joining  person  interested,  449. 
counterclaims  in  actions  by  and  agstinst,  505.  506. 
cannot  be  arrested,  except  for  )Mtrsouitl  act,  565. 
preference  of  actions  l)y  and  ogainnt,  791. 
sccnritj  upon  appeal  by,  may  be  dis]ient>ed  with,  1312. 
cxecntion  against  property  in  bands  of,  etc.,  wlmt  to  require,  liiTl. 
of  deceased  judgment  creditor,  bow  to  obtain  execution  within  five  years,  1876. 
wtiat  evidence  to  famish  ou  redemption  of  real  property  sold  on  execution, 

1464-1406. 
conveyance  by  sheriff  to,  when  person  entitled  thereto  is  dead,  1473. 
action  by  or  against,  brought  In  representative  capucity,  1814. 
when  personal  aud  representative  cause  of  action  joined  ;  judgments ;  execa- 

tions,  etc.  1815-1816. 

XIations  where  some  are  not  served,  etc.  1817. 
has  uot  qualified  not  necessary  party  to  action  against,  1818. 
action  against,  to  recover  legacy  ;  lioiitatiou.  etc.  1819. 
id. ;  1^  uifaut ;  guardiau'i>  bouU,  etc.  1620. 
limitation  of  acUou  against,  l)y  creditor  ou  claim  rejected,  1822. 
sufficiency  of  assets  uot  to  Ixi  pleaded  in  action  against,  1824. 
execution  against,  how  procured  ;  order,  etc.  1825,  1826. 
security  may  be  required  of  a  legatee,  lijJ7. 
action,  etc.,  not  to  abatu  on  death,  removal,  etc.,  of,  1828. 
execution  upon  judgment  recovered  by  former,  1829. 
action  against,  who  has  been  superHeucd,  1830. 
cannot  be  nuMle  Uobte  by  reason  of  false  pleading,  1881. 
liability  of,  for  uncollected  demands.  183^1884. 
may  bring  action  for  causing  death  by  negligence,  1900. 
consent  of,  to  discbarge  of  insolvent  debtor,  2158. 

may  maintain  action  to  compel  cx)nveyance  of  real  estate  of  lunatic,  etc.  8846. 
ganeral  jurisdiction  of  surn^te^s  cotirl  as  to,  2472. 
provisions  concerning  jurisdiction  of  sach  court,  etc.  2478-9482. 
additional  allowance  to,  by  surrogate,  2S6(;^-25(]5. 
decree,  etc.,  sus|)ending,  not  stayed  by  apf>eal,  2588. 
OS  to  letters  testamentary  and  of  administration.    (See  those  titles.) 
official  oaths  of,  2594. 

deposit  of  seciu-ities,  to  reduce  penalty  of  l)ond,  2595. 
provisions  concerning  bond  of,  2595-2609. 

(See,  also,  Offioiai.  Bond.) 
surrogate  may  direct  as  to  custody  of  property,  when,  2602. 
application  of  foregoing  provisious  to  oxecutors,  etc,  2610. 
as  to  revocation  of  letters  to.    (See  Kevocation.) 
as  to  settlement  of  accounts  of.    See  (Accounts.) 
remaining  executors  may  act,  when  one  dit<qualifted,  or  his  letters  revoked, 

2692. 
in  other  cases,  successor  to  be  appointed,  2693. 
genei-al  provisions  relative  to,  2702. 
proceedings  by,  to  discover  property  withheld,  etc.  2706. 
id.;  when  person  wiihbolding  is  in  another  county,  2707. 
order  accompanying  citation  ;  how  citation  aud  order  ser^'ed,  2706. 
id.;  certain  officeM  may  act  in  surn^ate's  absence,  2709. 
examination,  decree,  etc.  2710-2718. 
warrant  to  Mfaro  property,  2714. 

executor,  etc.,  how  compelled  to  return  inventory,  2715. 
id.;  how  discharged  from  commitment,  2716. 
proceedings  by  creditor  or  legatee  to  conn)Ll  payment,  2717-2719. 
proceedings  for  not  setting  npart  exempt  j)roperty,  2720. . 
id.;  upon  judicial  settlement,  2721. 

fees  OT,  when  personal  esttite  exceeds  one  hundred  thousand  dollars,  2786. 
id.;  when  not  allowed  to,  2737. 
id.;  only  once  allowed  on  different  letters,  2738. 
proceedings  when  same  person  is  trustee  and  executor,  eXc.'^Vi. 
justice  of  the  peace  bnif  uo  jurisdiction,  2863. 


x1  UflMX.  •    [AfjAMMi 


mUBCTJTOR  AND  ADMnOSTBAlOL. 

•etion  by.  may  be  broiiKltt  buftmi  Joidba  df 
ancillary  wUem  to.    i8««  Lbttim  TKnA! 

Tioy.) 
dl»|Mwitiou  of  real  iMoperty  1)j,  for  piymeiit  of 

KRTT,  DWPOaiTIOM  OF,  CtC)  ^^ 

•ettlement  of  accoont  of.    (8m  Acoomrr.)    ' 

■oearlty  fdr  coat*  wlien  r«viirad  la  moUhi  b|cor  aoateiC,  aVL 
coau  In  action  by  or  agalnrt ;  hcAr  awftnled,  eco.lMI. 

EXEMPTION  FROM  E3LBCUTI01ll-.«gBjUaa  la  Artiil,  WMMl 

EXEMPT— property,  f ron  ezeoatioB,  m(  whjiiui  to  cradMoi^ 
property  not  taluu  on  rapptoinoataiy  puicwillan^  Nfli. 
pruceeoinga  against  eieeutor*  eco..  Ktrnot  autn 
Ml.:  on  Judicial  •I'ttleiiient 4if  aoeoant,  OTL 

real  property  eaempt  fraa  •xneaiiMi- oaaaot  b« 

property  exempt  from  eaemicioa  i»  JwHoto^eomrC^ 


EXEMPTION  OF  PEBSONEVBOMABBBST.    (Biw  Fkmutta^ 
of  debtor  froia  arrwt.    (jBee  IifaoLTMT  Osmat  """^ 


EXTBNTION  OF  TDfE^  TBI,  7»-7m, 

F. 

PALSB  IMPRISONMENT-Jwtfec  of  tto 

on  the  blgb  leas,  action  for,  la  K.  T.  Aariiw  eovL^tlST 
action  for,  cannot  be  malBUuned  in  dIMtfet  eqort  w  H.  Y, 
id.;  in  jofltices'  courts  of  Albany  and  Timr*  T 
ii»  iiicladed  in  term  **  iteraonul  iignry,**  SHI. 

B'EES— Judge  forbidden  to  take,  SL 

uf  stenographer.  85,  80,  88,  «a.  $S^  ttOl 

of  officers  attending  enprtnne  court  geneial  tarm,  Immt  paid,  MIL 
of  clerk  of  »iiperior  court  of  Bnffalo,  J398b 
of  etciiogrnplKT  of  Buffalo  sni^eifior  court,  800. 
clerk  of  city  court  of  Brooklyn,  310. 
.id.;  N.  Y.  mariue  court  to  account  for,  881. 
officers  of  N.  Y.  murine  court  not  to  rvccive,  886. 
of  marshal,  for  executing  mandate  of  N.  Y.  marine  coort,  888. 
party  i^uiug,  etc.,  as|M)or  person,  not  liable  for,  461. 
of  referee  anpointcd  lo  i*iii>erintend  discovery,  etc.  807.   ■ 
referee  failing  to  report,  not  entitled  to,  1019. 
jiid^e  whoii  not  entitled  to,  as  referee,  lOnM. 
of  comniissioniTs  in  partition  to  be  taxed,  etc  1666. 
of  officers  on  (<ale  in  partition,  how  paid,  1679. 
and  expenseei,  to  admeasure  dower,  how  paid,  etc  IOUl 
and  expenses  of  sheriff  in  replevin,  how  taxed,  etc.  1709. 
prisoner  ordered  disnhurged  cannot  be  detained  for,  S81S. 
of  arbitrators  on  snbmi«sioii  of  controversy,  2871. 
of  county  clerk  for  affixing  notice  of  mortgage  sale,  2800L 
of  Himraiserin  9urrogateV  court,  25tfG. 
of  officer,  witness,  etc.,  in  surrogate's  court,  2566. 
of  surrogate,  2507. 

of  executors  and  administrators,  etc.  2736-2788. 
of  executor,  etc.,  only  once  allowed  on  different  lettant,  £788. 
of  testamentjiry  trustees,  amount ;  how  allowed,  etc  9811. 
and  comiwusatiou  of  general  guardian,  2^30. 
of  justice  and  constable  against  defaulting  witneee,  9972. 
of  just.ce  on  sale  of  animal  found  running  at  large,  8090. 
of  justice  of  the  peace  and  constable  on  transfer  of  action,  81B9. 
private  persons  executingmandatenot  entitled  to.  8166. 
taking  fees  not  prescribed  by  law,  prohibited,  8280. 
id.;  for  seiYices  not  rendered,  except,  etc.  8281. 
penalty  for  extortion,  8282. 

certain  clerks,  registers,  etc..  to  account  for  fees,  8288-8286. 
justices  in  lirooklyn  to  receive  salary  ;  to  account  for  fees,  etcSllflL 
id.;  as  to  clerk  of  justice,  etc..  In  Brooklyn,  3119. 
surrogate  must  re|>ort  fees  to  supervisors.  2501. 
id.;  in  New  York  county,  must  tile  reiwrtof  fees,  2508. 
genarnl  provision  us  lo  fees,  tile,  toVivitivwi«vu\\wi\w,«!ttU 
teea  of  certain  omccn*  lo  he  vuxeA  wvow  vXvimxvw^,  -JfiKl. 
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d. 

ney»,  etc.,  when  not  allowed  fees,  8S88, 

miniHtering  cerUiin  official  ualhi*,  8989. 

let)  to  bo  gratuitouH,  8s2tfO. 

lay  chiirge  fee  paid  for  oaths,  postage,  etc.  8891. 

trHiismitLing  paper  for  party,,  3292. 

<)  iiiidit  certnin  cliurgei«,  8*^. 

'  certain  provisions,  8347. 

uerally,  8290. 

!  of  real  property,  3897. 

til  or  ackuowludginent,  3298. 

etc.,  in  action  for  partition,  dower,  etc  VH/k 

)urt  of  appeals,  3800. 

3urt8  of  record,  in  civii  actions,  etc.  8801. 

)n  qnalifled,  3802. 

II  imtiiraliRition,  8803. 

'IcH,  generally,  8804. 

•n  limitid,  8805. 

f  deeds  and  certain  clerks,  8806. 

07. 

n  qualified,  8806. 

w  collected,  8;»9. 

eio. 

er!«,  for  copies  of  notes,  8811. 

or  cont<t;ibles  attending  courts,  881S. 
t>,  generally.  3818. 
ce  to  grand  and  trial  jnrors,  8314. 
trial  jurors,  on  protracted  trials,  8315. 
'pccial  proceedings,  3;il(J. 
M'i. 

generally,  3318. 

ition  for  u^e  in  another  State,  8819. 
imisHions,  3^^. 
it^nrers  and  N.  Y.  chamberlain,  33S1. 

the  peac(j,  3822. 

generally,  3323. 
)ii  claim  for  travel  fees,  8824. 
/,  on  a  commission,  3825. 

3326. 

!*es,  generally,  3327. 
prepaid,  8328. 

to  be  paid,  8829. 

I  laws  excepted  from  this  title,  8880. 
D,  change  in,  3331. 
y  to  civfl  cases,  3882. 

CS— abolished  ;  order  for  trial,  888. 

me.    (See  Name.) 

lal  contempt,  9. 
n  pleas  may  remit,  286. 
nay  remit,  etc.  850-853. 
HI  for,  549. 

lent  in  action  for  usurping  office,  1966. 
len  cannot  be  maintained,  1961. 
i8t  be  in  name  of  the  i)eopie  of  the  State,  1964. 
'  contempt  by,  2:206. 

ollection  of.  in  contempt  proceedings,  2284. 
Contempt.) 

out  schedule  of  fines,  2293,  2299. 
iect  same  to  be  issued  by  clerk,  2294. 
nquent  resides  in  another  county,  2295. 
ivarrant  to  collect  a,  i^UO. 
warrant,  2297. 

fine  not  collected,  2298-2301. 
ontempt.  before  justice  of  the  peace,  2871. 
of  ;  to  whom  paid,  2875. 

appear  and  testify  in  justice's  court,  2974,  2975. 
led  a  judijuicnt  ;  execution  thereon,  2976,  2977. 
juror,  in  justice's  court,  3009. 
this  act  concenuDg  «;rand  jurors,  8351. 

^VERY-  procveaiwii  by.  abolished,  1G8T. 


^^^^^^ 

BONK                           fJ^P^I 
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HJl^EBAL— dispositloB  of  real  prpperty  fee  pay  expoBBes  of.    (Sea  Bxal  Pbof- 
KRTT,  Disposition  or,  etc.) 

a. 

(KNERAL  SESSIONS— in  New  York  court  of  record,  2. 
^ncral  roies  of  practice  (and  sec  rules),  17. 
general  and  special  verdict,  11^. 

HBNBRAL  TERMS— of  courts,  adjournment ;  proceedings  thereupon,  81. 
of  aaperior  city  coart,  :^1,  296. 
action  for  penalty  incurred  by  doing  act  adjudged  lawful  by,  cannot  be  main* 

tained,  peudiug  appeal  tberefrom,  1961. 
may  grant  mandamus  when,  i^O. 
peremptory  m^HMdamps  may  be  returnable  at,  2072. 
order  stayfn^  proceedings  tEterein.  wben  granted  by,  2069. 
writ  of  prohibition,  when  granted  at,  20m. 
when  such  wni  must  be  heard  at,  9009. 
may  st*iy  proceedings  therein  when,  2101,  SlOa. 
may  order  that  notK^  of  pendency  of  proceeding  by  certiorari  to  review  be 

served,  2137. 
hearing  npon  return  to  such  writ  must  be  before,  2188-2139. 
authority  of  officer  of  court  to  act  as  surrogate,  2487-2489. 
designation  of  judges  lo  hold  tcrma,  not  anecced,  3353. 

(See,  also,  Appeal,) 

tOVERNOR— changing  place  for  holding  courts,  38,  39. 
may  order  military  to  aid  pherifl,  107. 
designate  general  term  justices,  revocation,  etc.  219-223. 
appoiAt  extraordinary  terms,  234. 
id.;  judges  to  hold  circuits,  etc.,  in  New  York.  236. 
id.;  to  hold  court  to  prevent  failure,  237. 
may  suspend  marine  court  justice.  321. 
may  cause  application  for  assessment  of  damages,  when,  2104. 
damages  assessed  by  inquisition  to  be  paid  to,  :;J115. 
id.;  to  be  paid  by  governor  into  court,  2116. 

^HAND  JUROR— collection  of  fine  imposed  upon,  2293-2301. 
application  to,  of  provisions  concerning  flues,  3351. 
extra  allowance  to.    (See  Fees.)    3314. 

^XtEAT  BRITAIN— will  of  personal  property  executed  in,  when  may  be  proved. 
2611,  2613. 

^TJARDlAN—^action  for  waste  may  be  brought  against,  1653. 
holding  over,  etc.;  action  against,  1664. 
of  infant  party,  may  purchase  at  sale  of  real  properly,  1679. 
proceedings  lo  compel  production  of  life  tenant,  ^02. 
of  infant's  properly  when  compelled  to  convey  same,  2347. 
application  for  sale,  etc..  of  infant's  real  estate,  2348-2356. 
of  infant,  may  apply  on  his  behalf  for  change  of  name,  2414. 
general  jurisdiction  of  surrogate's  court  as  to,  2472. 
provisions  concerning  jurisdiction  of  such  court.  2473-2482. 
special,  when  to  be  appoint<Kl  in  s!irrr>gatc's  court,  2530. 
id.;  notice  of  proceedings  ro  appoint,  2581. 
official  oath  of,  in  surrogate's  court,  2594. 

application  of  foregoing  provisions  to,  heretofore  appointed,  2610. 
83  to  bond  of.    (See  OpnciAL  Bond.) 

2^UARDIAN  AD  LITEM— for  defendant,  who  is  an  infant,  a  lunatic,  etc.  428,  470, 
471. 
for  infant  plaintiff  or  defendant,  469-476. 
judgment  against,  1218. 
money  in  court,  478. 

how  api>ointed  for  infant  party,  in  partition,  1535. 
security  of,  in  such  cas^e,  1536. 
for  infant  plaintiff  in  action  for  legacy  ;  bond,  1820. 
may  be  appointed  in  surrogate's  court,  2527, 
for  infant  plaintiff  in  court  of  justice  of  the  peace,  2887. 
for  Infant  defendant  in  sruch  court,  2888. 
of  infant  plaintiff  must  pay  costs  awarded  against  hixxi,  %MA. 
aauMut  ofcoet^for  procuring  appointment  of,  '^%1. 
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JUARDIAN  BY  WILL  OR  BY  DBED— «ppointmeiit   to  be  proved,  etc, 
rctnrdtHl.  ftjjl. 
qii.>tiirtcaiion.  KMti'n»,  etc..  of,  285^. 

wh»n  MTiirily  itKiiiirfil  l>y  ;  nature  of  security,  2853»  2864. 
iii\«'iit()rv  and  uccoiint  may  »)e  leqiiiied,  2855. 
v^lirn  i>uVn>L'ato  may  compel  judicial  eettlement,  2BS6. 
vffi'<'t  »»f  ilwH**'.  iNi7. 

n  iuo\a:  i>r  uiianliaii  appointed  by  deed  or  will,  2866. 
n-oi'jnaiion  «>f  cnch  a  ^nardinn.  2859. 
apiMiintuu'Ut  of  MicceMor,  2860. 

UlARDIAN.  GENERAL— of  infant,  when  to  have  notice  of  application  to  ai 
uiinrdian  ad  litem,  470,  471. 
:i|ip<>intin^  ynardian  nd  iiiem,  to  give  additional  security,  476. 
moiu-y  in  eonrl  to,  4T8.  740. 

of  infimr.  may  apply  for  nnthority  to  agree  to  partition,  1990-1686. 
may  apply  ftir  sale  of  infaiit^H  reai  estate,  2949. 
fnriher  pfo<-(eding»«  for  hucIi  Kale.  2350-2S56. 
may  ai>ply  for  cliauge  of  name  of  infant,  2414. 
p»>\ver  of  court  to  appoint,  2821. 

])etirion  for  ap]M)intment.  iiy  infant  over  fourteen,  2822-2824. 
npiMiintnient  of  guardian.  2825. 
guanlian  to  be  nominated  by  infant,  28*J6. 
ap|K>intment  of.  for  infant  under  fourteen,  2827. 
u-Ttu  of  ottioe  of  temporary  guardian,  2828. 
impiiry  as  to  value  of  property,  2829. 
(liialitieation  of  guardian  of  property,  28S0. 
id.;  of  guardian  of  iHjrtJon,  2dA1. 
Mi>'pen.«ioh  of  guardian  ;  effect  tlicreof,  2834. 
hurnjjiate  may  direct  as  to  infant's  maintenance,  2846. 
MS  to  appoint ment  and  letters  of.    (See  Lbttsba  or  Guardianship.) 
as  to  aeeotints  of.    ^See  Account.^ 
ii.-i  to  revocation  of  appointment  of.    (See  Revocation.) 


lIAIib:AS  ( OKI'US  TO   INQITIRE  INTO  CAUSE  OP  DETENTION-is  a 

writ.  1«I1>1. 
who  may  servo  :  fees,  and  undertaking,  2(XX). 
payimni  of  fce^  to  a  person  not  an  officer.  2001. 
last  two  section*:  not  applic.ihle  when,  :200*^. 
mode  of  sorvice  of.  when  })efson  conceals  himself,  2003. 
jxison  st'ised  must  oi>ey  writ.  ;i004. 
time  of  ri'iiirninu  \Mit  of,  2«HJG. 

ti-naiit  inipiisont-d.  in  proceediugR  to  discover  death  of  life- tenant,  2307. 
who  entitled  to  pros<'eute  tins  writ  ;  issued,  on  Sunday,  2015. 
wlu-n  tlu"  writ  will  not  he  allowed.  201G. 
application  for  writ,  how  and  to  whom  made,  2017. 
ai>pii<  ation  in  another  county  ;  proof  required,  '^IS. 
eoiitiMits  of  ])t'iition  f;)r  such  writ,  l^PJ. 
when  writ  must  he  granted;  penalty  for  refusing,  2020, 
form  of  such  writ,  'Mil. 

when  writ  made  returnable  before  anotlier  judge,  2038. 
writ  must  be  ob  yed.  etc.  2()!24. 
whin  writ  to  issue  without  ai)])lication,  2025. 
reiurn  to  writ  ;  its  contents.  :^)'^'G. 
body  of  jjrisoner  to  l)e  produced,  unless,  etc,  2027. 
proei'ediuiis  on  disobi'dieiute  of  writ.  ~W8, 
id.;  precept,  to  l)riug  up  prisoner.  'A);".), 
id.:  j)Ower  of  county  may  be  called.  1:2030. 
I)rt)ceedinirs  on  return  of,  '^)81. 
when  prisoner  to  be  remandid,  2032. 
when  to  be  dischar<red  in  civil  cases,  2038-2034. 
proeeediuirs  on  irre;j;ular  commitment,  20:^'). 
wlu'u  i)risoner  may  l)e  remanded  to  another  officer.  2036. 
custody  of  prisoner,  pendinj;  the  proceedings,  2037, 
notice  to  persons  interested  in  detetition.  20;^. 
prisoner  may  controvert  return  ;  proofs  thereupon,  2039. 
l)rocecdinj2;s  upon  ^ickness.  etc..  of  i)rison(r.  2040. 
when  certiorari  may  be  granted  on  application  for,  2041. 
/m>c'('('(liii^^s  upon  relvivu  o!  sv\c\\  wnV.  "iJ^Vi. 
1(1.;  wlwn  (liyclmrge  granted;  a\\Oi  v^^^^^^^^^^""*'^^^*^^'^*^^- 
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Habeas  CORPUa  to  INQUIBB  into  cause  op  DETENTION-«)n«n««f. 
when  certiomri  does  not  prevent  iiabeat)  corpas,  2044. 
when  prietoner  to  be  di^char^ed  ;  order  for.  etc.  304^2049. 
when  di6char§;ed  prisoner  may  and  miiy  not  be  re-iuipriboncd,  8000. 
warrant  t^>  brius:  Qp  prinoner  about  to  be  removed,  2054. 
when  offender  in  such  case  may  be  arretted,  2065. 
ezecntion  of  such  warrant ;  proceedings,  etc,  2056-2057. 
appeal  from  order  in  such  proceedingw.    (See  Appkal.) 
provisions  as  to,  applicable  to  common  law  writ,  etc.  2086.  / 

may  issne  when  per^n  accased  of  contempt  is  in  custody  under  execation, 

etc.  2278. 
in  contempt  proceeding.    (See  Contbhft.) 

Habeas  corpus  to  testify— is  a  StAte  writ,  1991. 
when  allowed  by  conrt  or  by  judge.  2008-2009. 
in  suit  before  jn^tice  of  the  peace,  2010. 
iK)t  issued  for  prisoner  under  sentence  for  felony,  2011. 
application  for,  how  made,  2012. 
retam  to  ;  certain  prisoners  to  be  remanded,  2013. 
officer  to  obey  and  return  writ,  2014. 

5^-ABITUAL  DRUNKARD— service  of  summons,  426-429. 
guardian  ad  litem,  428. 
arrest,  554. 

commission  to  take  testimony,  895. 
time  of  incapacity  not  part  of  limitation.  375,  896, 1291. 
committee  of.  may  agree  to  partition,  1590. 
contents  of  petition  on  such  application,  1591. 
conrt  may  authorize  such  agreement.  1592. 
effect  of  releases  executed  thereunder,  1593. 
action  to  compel  conveyance  of  real  property  of,  2845. 
who  may  maintain  such  action,  8846. 
judgment,  effect  thereof,  2347. 

when  submission  to  arbitration  cannot  be  made,  2365. 
effect  of  appointment  of  committee  for  ;  arbitration,  2382. 
service  of  citation  upon,  in  surrogate's  court,  SS26,  2527. 
special  guardian  of,  when  to  be  appointed,  2530. 
id.;  notice  of  proceedings  to  appoint,  2531. 
for  proceedings  of  committee,  for  sale  of  real  proiierty  of.    (See  Commcttee.) 

Hearing  in  surrogate's   court— surrogate  may  adjourn,  in  or  out  of 

court,  2481. 
testimony  of  aged,  sick,  or  infirm  witness  for,  2539. 
id.;  in  another  county,  2540. 

surrogate  may  refer  question  of  fact,  or  account,  2546. 
trial  by  jury  ;  when  ordered.  2347. 
id. ;  how  reviewed,  2548.  2519. 
on  application  for  revocation  of  probate,  2651. 
on  application  for  probate  of  heirship,  26r)6. 
and  decree  on  application  for  adnunistration,  2666. 
on  return  of  citation  for  revocation  of  letters,  2687. 
on  application  for  ancillary  letters  or  of  administmtion,  2699. 
on  petition  to  compel  payment  of  debt  by  executor,  etc.  2718. 
on  settlement  of  account  of  executor,  etc.  2730,  2739. 
on  proceedings  for  sale  of  real  property  of  decedent,  2753-2756. 
on  distribution  of  proceeds  of  sale,  etc.  2788. 
in  proceeding  to  compel  payment,  etc.,  by  trustee,  2804. 
on  settlement  of  account  by  testamentary  trustee,  2810,  3811. 
controversy  arising  in  settement  of  such  account  ^12. 
for  revocation  of  letters  of  guardianship,  2833-2836. 
on  application  for  ancillary  letters  of  guardianship,  2889. 

(See,  also.  Trial.) 

HEIR— probate  of  heirship ;  jurisdiction  of  surrogate,  2478. 
of  testator  to  be  cited,  when,  2615. 
may  apply  for  ]irobate  of  heirship,  2654. 
citation  ;  appearance  of  persons  interested,  2655. 
what  facts  to  be  ascertained  ;  decree  thereupon,  2656. 
decree  to  l)e  recorded  ;  effect  thereof,  2657. 
petition  to  vacate  or  modify  it.  2658. 
id.:  when  granted.  2059. 
action  by  creditor  against,  for  debt  of  decedent.    O^^ 


*'ur  (if  »u()rviau  court  io  traii»ferrtKl-  actions,  8190. 
K:«H'diiif;i<  III  ram;  of  jtidge'«  diiMbility.  S300. 
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lUiUIt.W  -tenl.  Ill  compntinK  lime.  788. 

duU-  iinil«T  i<»rerU)«urf  not  to  l>e  on  public,  2308. 

wiiHt  aH>>  iiioludt.'d  in  ibe  term  "  public  holiday,"  3848. 

IloMKSTKAD— vxemption  from  execution,  1897-1406. 

iUDSoN    muyor'i*  court  of,  >|,  3. 
ri\  il  iuii<«di('tioii  pre«crii»od.  8198. 
iM>n(iint<  urtionH  trauHferrea  to  Mipreme  court,  8197. 
id.;  |Ni|M'nt  to  b<*  triuii<mitted  to  county  clerk,  3196. 

pUW( 

pr«K'i 

Hcrvin*  of  Hult|>oeim,  moi. 

jiiri!*(ii(>(ion,  etc.,  of  judj;;e«>.  when  not  affected,  8908. 

HrsHANl)--\vif<'  may  release  to  bnftband  inchoate  right  of  dower,  1671. 
not  inrludfd  in  term  **  next  of  kin, ^*  1870. 

mav    proceed  Hi;Ain»t  cxecntor,  etc,  for  not  setting  apart  exempt  propolT. 
■**:io.  ^    '^ 

id.:  on  judicial  fH*ttlement  of  account.  :S721. 

niii-t  i)«>  cited  on  application  for  s;eneral   guardian  of  infant  married 

action  hy  creditor  Airalu«t  deceafi>ed  debtor't^.    (See  Crbditor.) 

a.»  to  mat riuionial  actions.    (See  Marriagb  ;  DnroRcs  ;  Sbparatioi.) 

HUSBAND  AND  WIFE— competency  as  witne««8,  8W-831. 


IDIOTS.  LUNATICS,  ETC.— service  of  iuramons  on,  426-429. 

guardian  ad  litem  for,  428. 

arrest.  551. 

commission,  etc.,  cannot  ispne  where  adverse  party  is,  895. 

time  of  lunacy  not  part  of  the  time  limited,  375,  896,  1291. 

conuniitt'c  of,  may  apply  to  court  for  authority  to  Agree  to  partition,  IBW. 

contents  of  imrtitiou  on  such  application.  1501. 

('(Mirt  ni:iy  antlioriKc  such  agreement,  1592. 

effect  of  releases  executed  thereunder,  1593. 

action  to  annul  nwinia^e.  by,  1743-1748. 

is>ne  of  f^ncli  niarriuije  when  entitled  to  succeed,  1749. 

how  next  friend  of.  to  sne  in  action  to  annul  marrifi<;e,  1755. 

action  to  compel  ct)nveyance  of  real  proi)erty  of,  2345. 

who  ni:iy  maintain  sucli  action.  2340. 

judiriiM-iit.  etl'-ct  tliereof.  '^H7. 

suluni>>-i()n    of  controversy  to    arbitration    cannot  be  made  where  one  ptrty 

i-.  '.'.■JtM. 
effect  of  appointment  of  comniitleo  for.  upon  proceedings  to  submit  contro- 

ver^v  to  apl)itraiion  :  pr()c«edinu:s  tiiereupon,  2JW2. 
service  of  cit.ition  npon.  in  surro^atti's  courti*,  2.">26.  2527. 
sjK'ciai  •guardian  of,  in  sncii  conrt.  when  to  be  appointed,  2530. 
id.;  notice  of  proceedini:^  to  appoint.  25^31. 

testimony  on  liearinj;  for  revocation  of  probate  when  witness  has  become, 9851. 
not  included  in  delinition  of  ••hinatic.''  ;W48. 
application  to  sell  real  property  of,     ^See  Committee.) 

IM1>EA('1IMKNTS,  COUUT  OF,  2,  17. 

IMPRISONMENT-  for  critninal  contempt,  0. 
id.;  non-payment  of  interlocutory  costs.  15. 
id.;  non  payment  of  money  adjndijed  due  on  contract,  16. 
<ffect  on  limitation  of  action,  875,  892,  3%. 
on  limiyation  of  time  for  motion.  1291. 

action  to  deternjine  claim  to  real  property  not  brought  during,  1638. 
action  to  determine  dower  riijht.  1(>47. 

secon<i,  on  same  execntion.  after  discharj]:e,  not  allowed,  221.3. 
punishment  of  contempt  by,  2260. 

(See,  also.  Conthmtt.) 
of  executor,  etc.,  i^ronnd  for  summary  revocation  of  letters*,  2691. 
for  criminal  contempt  l)efore  justice  of  the  peace.  2871-2S74. 
when  parly  iinal)le  to  endure,  may  be  discharjjed,  8I(J8. 
of  defendant  arrested  in  marine  cause,  and  not  i»ailed,  .818.3. 
under  execution  a;;ainst  the  person,  on  judgment,  in  certain  courts   in  fa'< 

of  women,  for  sevvices.  ;Vi*i\.. 
pi^n^im  exonerated  from,  when  to  fi\e  a^cutW^  lot  ccv^x^?.,  ^«{ft. 
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care  of  property  of  criminal  dDrinir.    (See  Pbisonsb.) 

discharge  of  insolvent  from.    (See   In^oltxnt    Dbbtor,  Ezmmov,   arc, 

7ROM  Arrest  or  Imprisonxbnt.) 
discharge  of  judgment  debtor  ftxHn,  on  ezecation.    (See  JuDexsxrr  Dbbtor.) 

^ROVEMENTS — permanent,  made  by  defendant,  when  may  be  set  off  in  eject- 
ment, 1531. 
made  after  hnsband's  death,  not  to  be  incinded  in  damages,  in  action  for 
dower,  1600. 
"when  not  incladed  as  damages,  in  action  for  dower,  1601. 
to  be  considered,  in  admeafurement  of  dower,  1609. 

BICTMENT— for  offence,  not  barred  by  punishment  for  contempt,  18. 

FANT— sale,  etc.,  of  property  by  superior  city  court,  JJ68. 
by  conn ty  court,  340. 

effect  of  infancy  on  limitaUon  of  actions,  875,  806. 
of  motions,  1291. 
service  of  summons  on,  4S&-4SI8. 
right  of,  to  fue.  468. 

appointment  of  guardian  for  infant  plaintiff,  469,  470. 
defendant,  must  appear  by  guardian  ;  appointment,  etc.  471, 47S. 
non-resident  defendant,  guardian  for,  473. 
guardian  for,  must  give  security.  474-476. 
guardian,  when  lial>Te  for  costs,  477. 
under  fourteen,  cannot  be  arrested.  554. 
examined  to  ascertain  capacity  as  witness,  850. 
open  comraisHion,  etc.,  cannot  issue  wh^re  adverse  party  is,  806. 
reference  by  consent  not  made  of  course,  1018. 
cannot  be  trial  juror,  1087.  1079,  1126. 

judgment  against,  not  until  20  days  after  guardian  appointed,  1S18. 
as  party  to  action  for  partition  by  ;  judgment,  1584. 
guardian  ad  litem  for,  in  partition,  how  appointed,  1535, 1586. 
lu  partitiou,  when  court  must  ascertain  rights  of  parties.  1546. 
disposition  of  share  of,  in  proceeds  of  partition  sale,  1561. 
compensation  to  equalize  partition,  15S7. 

guardian  of,  may  agree  to  partition  ;  proceedings  thereupon,  1590-1606. 
recovery  of  dower  against,  not  to  prejudice  riifnts  of,  1605. 
action  to  determine  claim  to  real  property  not  against,  1688. 
action  for  dower  not  brougiit  against  widow,  who  is,  1647. 
may  bring  action  for  waste  against  guardian,  1658. 
guardian  or  trustee  for,  holding  over,  etc.  1604. 
may  maintain,  etc.,  real  action  in  his  own  name,  1686. 
action  to  annul  marrianfe  by.  1743-1748,  1755. 
guardian  ad  litem  for,  in  action  against  executor  for  legacy,  1820. 
application,  for  trustee  of  criminal  property,  2220. 
action  to  compel  conveyance  of  real  property  of,  2345. 
who  may  maintain  such  action,  2346. 
judgment,  effect  thereof,  2347. 

application  to  sell,  etc.,  real  property  of,  in  what  cases,  2848. 
id. ;  by  whom  may  l)c  made.  2349. 
contents  of  petitions  for  such  sale,  etc.  2350. 
bond  of  guardian,  on  such  application,  2352, 
how  such  bond  prosecuted,  2353. 
reference  to  inquire  into  application,  2364. 
final  order,  on  report  of  referee,  2355. 
report  of  sale,  etc.  23.56, 
certain  sales,  etc.,  prohibited.  2357. 
effect  of  conveyance,  etc.  2358. 
proceeds  of  sale  to  be  deemed  real  property,  2859. 
deemed  a  ward  of  court,  2880. 
disposition  of  proceeds  of  sale  ;  accounting,  2361. 
particular  estates,  when  included  in  sale,  ^2. 
id.;  when  belonging  to  infant,  etc.  2363. 
debts  of.  to  be  paid  equally,  2364. 
submission  to  arbitration  cannot  be  made,  when,  2865. 
application  on  behalf  of,  for  change  of  name,  2414. 
general  jurisdiction  of  surro^te's  court  as  to,  2472. 
provisionscoucernin^  jurisdiction  of  such  court,  2473-2482. 
special  guardian  of.  in  such  court,  when  to  be  appointed,  2530. 
dlstribntiTe  share  of,  in  estate  of  tiecedent,  how  dUpoeed  ot,  '5nA&-'SftkVi 
•bare  of,  in  proceeds  of  sale  in  proceedings  for  sale,  etc.  *i2r{%. 
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lenpQnry.  tn  sciton  nnsLiiM  corpomlon,  liw. 

nqulrllM  of.  ■iMini'l  cnrpomtlDnH  in  certfltn  Cxnw.  ItM. 

luued  in  jndEDIeiiC  cndlloT'B  acHon  to  compel  dJKOvt^rr,  IBH. 

In  avllan  iiciidh  JoIbI  iI«1)Cot,  not  npniiil,  19JI. 

peoiile.  public  omntr.  etc..  uot  nqniTod  U)  sli?  KcnriLf,  WA 

when  gnnMd  la  ttky  mavnOt.Ty  pKUKt^lDgt,  e!06. 

In  «ippleiiwnurypn)nHllliB»^  reslmlnlnK  tnn^tfvr.  3451. 
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._,.  , ___   !  of  Albsny  »Bd  Troy,  8*88. 

delloltlon  of  "  pereonsL  injnry  "  and  "  lojurj  to  propeitj,"  SSU. 
INNKEBPER-JurtlcenftlMipmcewbole.  huj  nojnrtsdlcUon,  Mtiipt,*ic.» 

aato  forocloKute  oni«n  ol.  opna  cbattel.    (S«e  CHAirrD..) 
INQOIBY.  WRIT  OF— (See  Writ.) 
INQUISITION— (See  SasBrar'B  Jour.) 

appaintmcni  of  FOmmiliec  fat  IiidhiIc,  etc    (S««  Commnn.) 

nrlc  of  iMHuwnient  ol  damagcu.    <3ae  AssKSMorr  of  Daxibbi.) 
INSOLVENCY— during  ivaie,  le  gronnd  for  Bnmniarf  proceedingg,  UU. 
IKSOLYBNT  DBBTOR.  DISCHARGE  OF,  FROM   HIS  DBBTS-wM  "i 
diMbsrecd.  3149. 

1o  wboc  court  ■ppllcstlon  to  be  made,  21S0. 
onu  of  petition  fot  gnch  dii<charge.  2Lal. 

lentsof  creditors  "  ' ■"  "■""  —" 

conacntlna 


opposing  creditor  muy  Hie  aMdHcallona&nd  demand  inrr  trial,  S 
Id.;  to  me  proofs  If  notnanied  in  fchedate,  litS. 
proceBdlnan  if  jnrj  no  not  turer-.,  aiTO. 
when  reqnirad  to  prodnee  hm  non-reeldeDl  wife,  >in. 
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SOLVENT  DEBTOR,  DISCHARGE  OP,  FROM  HIS  DEBTS-a7»«n««<«. 
when  cannot  be  dicchurged,  2173. 
when  ttHHignment  to  be  directed,  2174 
assignment,  contents ;  to  whom  made,  2175. 
deftignatJou  of  tnit*tee8,  2176. 
effect  of  sach  assignment,  2177. 
when  discharge  to  be  granted,  2178. 

proceedings  where  trnstee  refuses  to  give  certificate,  2179,  2180. 
discbarge  of,  to  be  recorded,  2181. 
discharge  of,  2182-:iil86. 

invalidity  may  be  proved  on  motion  to  vacate  order  of  arrest,  2187. 
debtor  who  neglects  to  apply  for,  is  barri'd,  2217. 
debtor  discharged  may  t>e  required  to  file  security,  3269. 

SOLVENT  DEBTOR,  EXEMPTION,   ETC.,  OP,  PROM  ARREST  OR  IMPRIS- 
ONMENT— who  may  be  exempted  or  discharged,  and  by  what  court,  2188. 
contents  of  petition.  21^. 
schednic  to  be  an  nixed  to  petition.  2190. 
aflidavit  to  accompany  schedule,  2191. 
order  to  stiow  cause,  2192. 
hearing  ;  opposition  ;  trial,  etc.  2193. 

order  dirccring  ass.gnnicnt ;  assignment  pursuant  thereto,  2194. 
when  discharge  to  be  granted;  effect  thereof,  2195. 
discharge  to  be  recorded,  etc.  2196. 
petitioner  to  be  released  1'rora  imprisonment,  2197. 
debts  not  affected  by  the  discharge,  2198. 
discliargc  when  void,  2199. 
debtor  exemptetl  from  arrest  may  be  required  to  file  security  for  costs,  8209. 

SPECTION— of  books  and  pajiers,  803-809. 

rEREST— judgment  to  bear.  1311. 
to  be  computed  and  inserted  in  judgment,  1286. 
interiocntory  judgment,  1201. 
rEKLOCUTORY— costs.    (See  Costs.) 
judgment  must  be  rendered  on  demurrer,  1021. 

rSRPLEADER,  820. 

I'KKPRKTEK— for  police  court  ana  jasticf^s'  courts  of  Brooklyn  ;  saUry,  8181. 

for  justices'  courts  of  fourth  and  ttttb  districts  of  Brooklyn,  8122. 

id.;  for  sixth  district  of  Brooklyn  •  salary,  3123. 

id.;  additional,  how  appointed  ;  salary,  8124. 

rERROGATORIES— for  examination  of  witness  on  commission,  880-891. 
in  contempt,  2:i80. 
in  justices'  court,  2981. 
costs  for  drawing,  3251. 

TESTATE— definition  of,  as  used  surrogate's  courts,  2514. 

VENTORY— when  may  be  contradicted,  in  action  against  executor,  1882, 1884 
executor  not  chargeable  with  debt  suu^d  in,  unless,  etc.  1833. 
proceedings  to  compel  executor,  etc.,  to  make  and  file,  2715,  2716. 
and  account  of  general  guardian  to  i)e  filed  yearly,  2842. 
affidavit  to  be  annexed  thereto,  2843. 
mubt  be  annually  examined  by  surrogate,  2844. 
when  such  account,  etc.,  not  filed,  or  defective,  2845. 
may  be  required  of  guardian  appointed  ;  proceedings,  etc.  2865. 

REGULARITY.    (See  Defect.) 

3UE — of  marriage  when  former  husband  or  wife  living,  1745. 
of  marriage  dissolved  on  ground  of  idiocy  or  lunacy,  1749. 
custody  of,  of  marriage  annulled  on  ground  of  fraud,  etc.  1751. 
legitimacy  of,  in  matrimonial  actions,  1759,  17(30. 
support  of,  pending  such  action,  1759. 
support,  etc.,  of,  in  action  for  beparatiou,  17G6. 
in  action  for  divorce  or  separation,  custody  of,  1771,  1772. 
id. ;  judgment  or  order  enforced  by  punishment,  as  for  contempt,  1778. 
born  after  will  may  bring  action  to  recover  his  share  of  property,  18Mb 

3UE  OF  FACT— provisions  defining  and  regulating,  964-979. 
<m  what  pleadings  arise,  500-617,  963. 
decision  of  court,  or  report  of  referee  on,  1022. 
court  may  order  severance,  etc.  1220. 
jadgment  on,  1221-1223. 

V 
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ISSUE    OP  FACT— corUinued. 

triable  by  jury  in  action  for  partition,  1644. 
how  settled  and  tried,  in  action  to  auual  nutrrii^,  l^fSS. 
cotftfl  when  itiBue  of  law  and  of  fact  are  joined,  8»82,  3383. 
coHts  when  steveml  igt^ues  of  fact  joined,  3!234. 

ISSUE  OF  LAW— provisions  defining  and  rv^ntating,  064-9iO. 
tried  at  term  held  liy  one  jndge  only,  except,  etc.  970. 
order  on  calendar,  978. 

fjreference  of.  over  issues  of  fact,  979. 
u  what  county  tried,  339,  990. 
decision  of  court  or  referee,  1021. 
court  may  order  severance,  etc.  1220. 
Jndffment  on,  liSl-lSsa. 

final  judgment  after  interlocutory  judgment  on,  12SS,  ISSB. 
costs  when  issne  of  fact  and  law  are  joined,  S2S2, 


ISSUES— feigned,  abolished  ;  order  for  trial,  888. 

presented  by  the  pleadings,  arise  when  ;  kinds  of,  908. 

when  need  not  be  tried,  975. 

calendar.  978. 

how  brought  to  trial,  980. 

to  bo  prepared  and  settled,  on  trial  for  divorce,  1797. 

to  be  settled,  when  court  directs,  before  trial  of  opposition  to  ineolTent^  dis- 
charge from  debts,  2168. 

how  to  be  settled,  for  trial  on  opposition  to  insolvent's  petftion  for  ezmsptioo, 
etc.,  for  imprisonment,  2198. 

J- 

JAIL — custody  of  civil  prisoners  in.    (See  Pbisoiteb.) 

arresting,  conveying  to  jail,  and  committing  a  prisoner,  110-119. 

jails,  jail  discipline,  and  regulations  concerning  care  of  prisoners,  190-181 

temporary  jails,  and  iemi>orary  removal  of  prisoners,  185-144. 

JAIL  LIBERTIES— escapes,  145-159. 

action  upon,  and  assignment  of  bond  for  liberties,  160-171. 

person  admitted  to,  deemed  imprisoned,  2188,  2200. 

judgment  debtor  imprisoned  on  execution,  etc.,  not  entitled  to,  3032. 

defendant  imprisoned  in  favor  of  woman  for  services,  not  entitled  to,  3881. 

JAlLEli — duty  of,  when  debtor  imprisoned  on  execution,  8082. 
must  discharge  prisoner  when,  'SOM. 
penalty  upon,  for  not  discharging  such  prisoner,  3035. 

JOINDER— of  parties,  446-453. 
of  cause  of  action,  484. 
of  defences,  501. 

of  defendants  in  action  by  creditor  against  heirs,  etc.  1838,  1889,  1846. 
improper,  of  party,  in  actions  against  persons  engaged  in  transportation,  IMI 
of  action.    (See  Cause  of  Action.) 
of  grievances  m  alternative  mandamus,  2076. 
at<  to  joinder  of  parties.    (See  Party.) 

JOINT-DEBTOKS-jurisdiction  of  superior  city  courts,  265. 
consolidation  of  actions  against,  819. 
confession  of  judgment,  by,  1278. 
judgment  against,  when  all  not  served,  1932. 
effect  of  such  judgment.  19;^8. 
execution  tliercon  ;  indorsement,  1934. 

execution  against  person  and  property  of,  how  enforced,  19i35. 
such  judgment,  how  docketed  ;  effect  of  docketing.  19}^. 
action  to  charge  defendants  not  summoned  ;  complaint,  1987,  1938. 
answer  in  such  action  ;  defences  and  counterclaims,  1989. 
provisional  remedies  in  such  action,  1940. 
judgment  and  execution  in  such  action,  1941. 
may  compound  separately  with  creditor,  1942. 
mode  of  compounding ;  effect  of  release,  1942. 
satisfaction  or  judgment  therel)y.  1943. 
rights  of,  not  released,  not  affected  by  composition,  1944. 
action  against,  engaged  in  transporting  passengers  or  property,  194S. 
when  partner  not  sued  remains  liable,  1940. 

contitniancc  of  business,  during  partnershi})  accounting,  etc.  1947. 
effect  of  consent  to  insolvewiV  dxscWuv;^',  \n\\ov\?.  vviUvvouer  is,  2156. 
ccnaii)  provibions  concoiuin^.  appVv  ov\V>f  u^Vv^v  ^\\\>i  x^V^^^.'^aKi. 
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JOINT-STOCK  ASSOCIATION-when  deemed  within  j6r!«dictton  of  sapeilor 
city  eoart,  808,  26|l. 
coanty  court,  341. 

(See  A880CIATION.) 

JOINT  TENANTS-^Beparate  action  of  ejectment  maiutainable  by,  1500. 
ouster  to  be  iiroved  in  action  of  ejectment  between,  1515. 
when  action  of  ejectment  against,  may  be  severed,  1516,  1517. 
of  estate  of  inheritance,  et«.,  may  maintain  action  for  partition,  1582. 
of  vested  remainder,  etc.,  may  maintain  action  for  ^rtition,  1533. 
claiming  l)y  heirship  may  maintain  action  for  partition,  when,  1587. 
guardian  of  infant  who  is,  may  agree  to  i)artition  ;  proceedings,  1500-1508. 
action  for  waste  may  bo  maintained  by  ;  judgment  therein,  1656-1058. 
may  maintain  acuon  for  just  share  of  real  property,  1666. 

JUDGE— general  powers,  duties,  liabilities  and  disabilities  of  jndgeR  and  oAeert 

acting  judicially,  46-54. 
of  inferior  court  may  be  panifthed  for  misconduct,  14. 
convention  of  judges  to  muke  general  rules  of  practice,  17. 
vacancy  or  change  in  office  of;  or  re-election,  etc.,  not  to  produce  diacontina- 

ance.  25. 
out  of  office  may  settle  case,  etc.,  or  make  return,  S5. 
may  in  certain  cases  change  place  of  holding  conrts,  40,  41,  48. 
violating  law  as  to  attorneys,  in  New  York  and  Kings,  M. 
must  subscribe  order  of  arrest,  &B1. 
must  subscribe  warrant  of  attachment,  641. 
oaths  tal^n  before,  842. 
subpoena,  how  issued  and  served,  864. 
to  open,  indorse  and  file  return  commisi^ion,  904,  005,  906. 
referee,  in  action  in  his  own  court,  1024. 

may  view  property,  on  trial  of  action  for  waste,  when  and  how,  1660. 
when  may  allow  habeas  corpus  to  testify,  2008-2011. 
as  to  Issne  and  return  of  certiorari  or  habeas  corpas,  etc.  2017-2031. 
penalty  on,  for  illegally  re- imprisoning  prisoner,  2051. 
warrant  for  prisoner  about  to  be  i^>movcd  ;  proceedings,  2054,  20S7. 
what,  may  ttike  bail,  pending  appeal  in  habeas  oon'Qs,  etc.  2060. 2061. 
authority  of,  by  common  law,  to  grant  habeas,  how  exercised,  2066. 
what,  may  entertain  suppicmeutiiry  proceedings,  2484,  2462. 
definition  of -judge,"  8343. 

this  act  does  not  aftect  designation  of,  under  existing  laws,  3358. 
writ  of  prohibition  to.    (See  Prohibition.) 

(See  Titles  of  the  different  Courts.) 

JUDGMENT— general  provisions  as  to  judgments,  1200>1211. 
mode  of  taking,  entering,  and  enforcing,  1212-1244. 
docketing ;  effect  as  a  lien :  suspending  and  discharging  the  lien  ;  saUsftkCtlon 

and  assignment  of  a  judgment,  1245-1272. 
confession  of  judgment,  1278-1278. 

submission  of  a  controversy  upon  facta  admitted,  1279-1281. 
vacating  or  setting  aside,  for  irregularity  or  error  in  fact,  1282-1292. 
disot>edience  to  when  not  punisliable  by  arrest,  16. 
appeal  to  court  of  appeals,  from,  190,  191. 
review  of  interlocutoi^,  by  court  of  appeals,  100, 191. 
county  court  jurisdiction  of  action  on,  340. 

f>resumt:^ion  of  payment  of,  376-878. 
imitation  of  action  on,  382. 
effect  of  reversal  on  limitation  of  action,  405. 
application  for  en  default,  419. 

where  summons  served  by  publication,  etc.,  defence  allowed  after,  445. 
may  be  taken  against  one  or  more  severally  liable,  456. 
in  case  ot  counterclaim,  5(K»-512. 
demand  of.  in  pleading,  481,  609. 
for  plaintiff  on  admission  of  part  of  his  claim,  511. 
id.;  for  excess  over  counterclaim,  512. 
id.;  controversy  between  defendants  not  to  delay,  521. 
of  court  of  inferior  jnrisdicti^n,  how  nleaded,  5^. 
how  satisfied  after  deposit  in  lieu  of  bail,  685. 
when  enforced  only  against  attached  property,  707 
where  attachmt^nt  has  issued,  satisfaction  of,  7(K). 
defects  cured  by,  721. 

obtained  by  mistake.  eXc.  relief  from,  724.  ,     .  ,        ,  ,  .^a* 

interlocntorv  or  finni,  must  be  rendered  on  decision  of  deisMKt«x^\Qav 
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roU,  menMiniidiiiii  of  tender  tod  aoceptmnee  to  be  ■"'itg^  to*  ni» 

agaioM  defeiMUiut,  offer  to  ailow,  788. 

on  olEer  by  plaintiff,  788. 

entry  of.  In  caae  of  death  aft^r  Terdiet.  etc.  788. 

cannot  be  entered  against  party  who  dies  before  Terdiet,  etc.  781. 

application  for,  cannot  be  withdrawn  without  peniiiarioo,  TTT. 

nibMquent  api^cation  to  another  Judge,  after  refkual  of,  fbrUddM,  Tlfi 

of  Oauadian  conrt,  when  preeampdve  erideuce  only,  iKKk 

to  be  entered  in  ronformny  to  general  verdict,  lUA. 

aflnped  on  appeal,  how  enforced,  etc  1819. 

mode  of  canoellii^  or  correcting  docicet  of,  reveieed  on  appeal,  U81* 

sale  under,  etc.  ISM. 

equity  of  redemption  cannot  be  sold  upon  execution  on  mortgage,  MMl 

oftgiluil,  bow  UMd  to  enforce  Gcmtnbutiou,after  nle  on  execution.  148i 

exemption  from  arrest,  etc.,  of  penon  attending  pursuant  to,  860,  8i&. 

for  money,  stay  of  procuedingci,  ou,  by  iujnnctlon,  ftl8. 

In  ejectment  against  tenant,  to  state  amount  in  arroai.  1507. 

id.;  when  plaintiff  fails  to  apjUy  for  severance  of  action  against  two  <tf 

defendant?.  1516. 
id.;  where  plaintiff  entitled  to  recover  distinct  parcel  only,  1S18. 
id.;  where  plaintiff's  title  expires  before  trial,  ISfltl. 
id.;  conclusive  after  trial  of  uwue  of  fact.  1534. 
id.;  by  default,  effect  of ;  new  trial,  etc.  l&M. 
in  partition  where  plaintiff  is  an  infant,  1584. 
effect  of  final,  upon  parties  to  action  for  partition,  1880. 
interlocutory,  in  partition,  when  title  to  be  ascerta^ed  before,  UMB. 
id. ;  what  it  must  direct,  l64(mi!40. 
id. ;  may  be  modified,  or  supplemental,  rendered,  directing  aale,  aa 

sloner's  report ;  f urtlier  provisions,  1500-1568. 
id.;  directiufi  sale  mast  specify  credit,  1678. 

final,  in  partition,  .on  report  of  couimissloners ;  effect,  etc  1667-lBBii 
id.;  after  sale,  must  be  entered  ;  effect  thereof,  etc.  1877-1079. 
id.;  exemplified  copy  of,  may  be  recorded,  1505. 
interlocutory,  for  admessurement  of  dower,  1007. 
interlocutory,  in  action  for  dower,  1619-1628. 
final,  in  action  for  dower,  what  to  provide,.  1613. 
id.;  may  be  modified  by  court,  1614. 
id.:  after  uile,  what  to  provide,  etc.  1634. 
fiuul,  ill  foreclosure,  what  to  contain,  16^. 
id.;  may  award  payment  of  deficiency  iigainst  defendant,  1627. 
effect  of  conveyance  after  t-ale  in  foreclot«ure,  on  final,  1^8. 
disposition  of  surplns  arising  upon  gale  on,  of  foreclosure,  1638. 
stay  on  payment  of  amount  due  after,  in  foreclosure  ;  subsequent  default,  1IBL 
when  final,  must  direct  sale  of  part  only  ;  subsequent  default,  elc.  1V9L 


in  foreclosure  may  di^t  sale  of  all  the  property,  1637. 
final,  in  action  for  nuisance,  what  to  provide,  1662. 


for  treble  damages  in  action  for  cuttiuK  trees,  etc.  1668. 

id.:  in  action  for  foicible  entrjr  and  detainer,  1669. 

directing  sale  of  real  property  in  certain  actions,  1676. 

id.;  lo  be  entered  in  county  where  real  property  is  sitnatcd,  1677. 

in  action  to  determine  claim  to  r<.  al  property,  1610-1640. 

in  action  for  waste,  against  tenant  of  particular  estate,  1666-1668. 

notice  of  demand  of,  for  return  of  chattel  by  defendant,  1725,  172&-1788> 

in  action  to  foreclose  chattel  lieu,  1739,  1740. 

annulling  marriage,  not  to  be  rendered  by  default,  etc.  1753. 

id.;  how  far  conclusive,  1754. 

for  separation  may  be  revoked.  1767. 

in  action  for  divorce  must  direct  custody,  etc.,  of  children,  1771. 

id.;  may  n  quire  security  for  support,  of  wife  and  children,  177a. 

id.;  when  enforced  by  punishmeut  for  contempt,  1773. 

regulations  respecting,  by  default  in  matriniouial  actions,  1774. 

in  action  against  corporation  on  note,  etc  ,  may  be  taken,  1778. 

in  action  to  dissolve,  etc.,  corporation,  1708-1795. 

in  action  to  annul  corporation  ;  appointment  of  receiver,  1801. 

roll  in  such  action  to  ue  filed  and  notice  of  judgment  published,  1808. 

against  executor,  etc.,  enforcetlble  only  when  in  representative  capacity,  1814 

in  such  action,  when  personal   and  representative   causes   of  actl(m  joiocdi 

1815. 
in  mch  action,  to  be  separately  docketed,  etc.  1816. 
iu  action  against  executors,  yjUttn  ouc  oxv\>j  aivv***^,  A&IT* 
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iMKST— continued. 

gainst  exccator  not  a  lien  npon  retil  estate  of  decedent  nnleas,  etc.  1883* 

1  action  against  execator  not  evidence  ol  aeseta,  IHiM. 

1  action  agaiuBt  superseded  execator;  *;ffectof,  1880. 

zainst  belr.  etc.,  when  not  a  lien  on  land  aliened,  1863. 

r. ;  bow  taken  when  land  aliened,  1854. 

Sect  of,  establishing  will,  1862. 

1  action  to  establish  wilL  1868, 1864. 

Dal,  in  judgment  creditor's  action  to  compel  discovery,  18T8-1875. 

hen  assignubie;  effect  of  transfer,  when  jadgment  reversed,  etc.  191S. 

:;tion  npon,  regulated,  1913. 

1  action  against  unincorporated  association,  1921. 

gainst  defendants  jointly  indebted,  when  nil  are  not  served,  1932-1086. 

ction  to  charge  defendants  in  such,  not  personally  served,  1987-1941. 

nal.  in  action  for  usurping  ofllce,  etc.  1956. 

1  action  npon  forfeitea  recognizance,  1966. 

otice  to  be  published,  in  action  to  recover  property  escheated  or  forfeited, 

1978,  1980. 
>r  costs  may  be  taken  against  the  people,  1966. 
nai  order  on  mandamus  to  be  deemed  a,  2082. 

f  board  or  officer  included  in  term  '*  determination /'  in  certiorari,  21461 
Sect  of,  directing  conveyance  by  guardian,  or  committee  of  infant  or  lunatic 

in  action  to  compel  same.  2347. 
u  award  after  submission  of  contro verify.  2378,  2380. 
ecree  of  surrogate's  court  docketed,  has  same  effect  as  a,  2553. 
•hat  the  word  "judgment"  refer*  to,  as  used  in  this  act,  8848. 
pplication  of  provisions  concerning,  3847. 

3MENT  OF  JUSTICES  OF  THE  PEACE— judgment  of  non-suit,  8018. 

:dgm(  nt  npon  verdict,  etc.  8014. 

hen  judgment  to  be  rendered,  8015. 

idgment  against  joint  debtors,  8020.  8021. 

hen  action  on,  may  be  brought  before  justice,  2862. 

f  non-suit  may  be  granted  on  failure  of  plaintiff  to  appear  after  notice  of 

defendant's  arrest.  2899. 
1  justice's  court,  when  defendant  not  personally  served,  2918. 
nal  judgment  in  action  for  chattel,  2931. 
n  counterclaim  in  justice's  court,  2949. 
1  justice's  court  when  accounts  exceed  $400,  29.50. 
istice's  minute  of  fine  imposed  on  defaulting  witness  deemed  a,  2976. 
n  trial  before  justice  of  the  peace,  ^988. 
f  justice  of  the  peace  can  be  reviewed  only  by  appeal,  .W44. 
nal  order,  in  favor  of  person  answering  in  proceedings  relative  to  strays  to  be 

deemed  a,  3096. 
ow  taken  in      Brooklyn  when  complaint  served  with  summons,  3126. 
[Idiiional  costs  in  justice's  court  of  Brooklyn  when,  over  $100,  8129,  3130. 
eriiffcate  of,  in  docket-book  deposited,  3145. 
3sts  when  not  recoverable  in  action  on  justice's  judgment,  3154. 
roof  of  judgment  of  juj'tice  in  such  action,  8155. 
3  to  confession  of  judgment.    (See  Confession.) 

(See,  also,  Tbanscmpt.) 

3MBNTS   IN   CERTAIN  COURTS  OF  CITIES.     (See   Titles  op   those 
Courts.) 

JMENT  CREDITOR— action  by,  to  comi>el  discovery,  when  may  be  brought, 
1871. 

>  what  county  execution  must  have  issued  before  such  action,  1872. 
hat  property  may  b<!  reached  in  such  action,  18^3. 

iterest  of  defendant  in  land  contract  may  be  reached,  1874. 
ich  interest  how  applied,  1875. 
jraporary  injunction  may  issue  in  such  action,  1876. 
jceiver  may  be  appointed  in  such  action,  1877. 
ow  discovery  may  be  compelled,  1878. 

pplication  of  foregoing  provisions  ;  what  property  not  reached,  1879. 
eflnition  of  "judgment  creditor  "  and  "judgment  creditor's  action,"  3348. 
ction  by,  to  charge  defendants  jointly  indebted,  not  served.     (See  Joxnc, 
Debtors.) 

5MENT  DEBTOR— imprisoned  on  execution  ;  who  may  be  discharged,  8000.  j 

>  what  court  application  to  be  mada,  2201. 
rhen  petition  may  be  presented,  2202. 
ontents  of  petition  ;  schedule,  2^. 
ffidavif  of  petitioiwr,  2204. 
7ticv  to  crcditore,  2;i0o. 
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.rUDGMENT  D^BTOJi— continued. 

id.;  wb9D  Mervice  cannot  be  made,  3206. 
id  :  wht'n  State  ie  a  creditor,  2307. 
proceedings  on  presentation  of  petition,  2806. 
adjournment  of  tiehring  therenpon.  2209. 
proceedings  on  adjourned  day,  *2210. 
assignment  to  trustee  ;  effect* thereof,  2211. 
disi-barge  in  sucli  proceedings,  when  to  be  granted,  2212. 
property  of  such  debtor  stiJIJiable,  2218. 
when  creditor  muy  issue  new  execniioii  against  person,  2214. 
powers  and  diuies  of  trustees  in  these  proceedings,  2215. 
when  creditor  may  notify,  to  apply  for  his  discharge,  2216. 
effect  of  failare  of,  to  so  apply.  2217. 

debtoni  to  United  States  and  this  State  not  to  be  dischai^ed,  2218. 
wlieu  discharged  in  municipal  court  of  Buffalo,  8068. 
(See.  also.  Insolvent  Debtor.) 

JUDOMKNT-ROIiL— when  copy  of  part  used  for  original,  456. 
admission  of  counterclaim,  512. 
memorandum  of  tender  and  acccpt&nce,  734. 
orders  of  substitution  to  be  annexed.  768. 
excejition  after  trial,  to  be  inserted.  994. 
how  indorsed,  in  case  of  judgment  after  death,  1210. 
to  be  filed  ;  or  what  it  consists  ;  how  prepared  and  indorsed,  1887-12801 
on  confession,  1276. 

on  affirmance,  upon  appeal  to  general  term,  1354. 
in  action  for  chattel,  replevin  papers  to  form  a  part  of,  1717. 
in  action  to  annul  corporation,  must  be  filed,  etc.  1803. 
copy  of.  in  action  to  vacau<  letter-patent  must  be  llJed,  etc.  1960. 
what  papers  constitute,  in  mandamus  proceeding,  2082. 
on  award  in  arbitration  proceedings,  2379. 
on  appeal  from  judgment  of  justice  of  the  peace,  8061. 

JUDICIAL  SETTLEMENT  OF  ACCOUNT-definition  of,  2514. 
(See  Account.) 

JtJRISDICTION— -and  powers  of  courts  preserved,  4. 
exercised  on  Sunday,  when,  b. 
when  and  how  acquired  and  divested,  41G. 
in  action  for  chattel  when  replevin  precedes  summons,  1693. 
of  court,  in  action  to  foi-eclose  lien  upon  a  chattel,  1737. 
in  action  for  divorce.  17o(). 
in  action  for  separation,  1703. 

of  courts;  for  api)ointment  of  committee  of  lunatic,  etc.  2320. 
duty  of  court  exercising  such  jurisdiction,  2321. 

JURISDICTION  OF  SURROGATE'S  COURT— general,  2472. 
Huch  jurisdiction  to  be  presumed,  2473. 
not  lost  by  defect  in  record,  2474. 
effect  of  exer('isc  of,  by  surrogate's  court.  247'5. 
exclusive  jurisdiction  of  such  court,  2476. 
when  two  or  more  surrogiites  have  concurrent,  2477. 
of  surrogate's  court  on  application  for  probate  of  heirship,  2654. 

JURISDICTION  OF  JUSTICE  OF  THE  PEACE- -must  be  specially  confenedbT 

law,  2801. 
general  civil,  2862. 

no  jurisdiction  in  certain  cases,  28G3. 
confession  of  judjrmcnt,  2864. 

actions  by  and  aj^ainst  oflicers,  etc.;  and  by  executors,  etc.  2865. 
tavern  keei)ers  disquulitied,  2866. 
members  of  the  legislature  not  compelled  to  act,  2867. 
justices  to  hold  courts;  general  powers,  28(»8. 
in  what  town  action  ninst  l)e  brought,  2869, 
not  affect(Mi  by  discharj^'e  of  defendant  from  arrest,  2902. 
when  not  ailected  by  vacating  warrant  of  attaclmient,  2917. 
of  justice  of  the  peace  in  Brooklyn,  3117. 

JURISDICTION    OF   CERTAIN    COURTS   OF   ClTIES-of   mayor's  court  of 
iludsoij,  and  recovde\>  couvVs  u\  VjV\tv\  wwd  of  Oswego,  3196. 
of  judges  of  thosv'.  courts,  \u  cevuuu  c^se^,\\vA  vvS.viv:Xtt,\,:eQ»^ 

of  cifv  court  of  Yonkevs  \u  ^^■^^■^\-:^^"^^'^''\J"^J,;,'^^-...^C^  ^^as*, 
of  MicJi  court  ii.  8pecml  Vvoce..\xu^.,^^,,  ^-^^^^^ 
distirt  courts  of  New-yovVv  ivua  ^u^vw^-^    '^^ 

Urn  act  upon,  :«\4.  ..\v\\  v\cV\ov^^^'^^"^• 

of  dit^frict  courts  ot  Ncnv  \cn\vU\  onu 
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JDICnON  OF  CERTAIN  COURTS  OF  CITTEa—continued. 

justices^  courts  of  Albany  aud  Troy  in  civil  acCioiiB,  8228. 
;  apon  jndgnieut  by  conre»*ioii,  8:£24. 
muoicipal  court  of  Rochetiter,  Hifi^,  8:377. 

RS — misconduct  punished,  14. 

w  drawn  and  notified,  34,  357. 

w  procured,  etc.,  ou  commissioD  for  app<^atmeat  of  committee  of  laQatic* 

2830. 
axpeuijiaiion  of  sach,  2883. 

(See  Tbxal  Jubobs  ;  Qraicd  Jubors.) 

—may  be  discharged  on  Sunday,  6. 

}vided  for  and  regulated  in  detail,  1063-1199. 

len  court  may  direct  view  of  proijorty  by,  in  action  for  waste,  1659. 

w  procured  on  execution  of  writ  of  asisessmeut  of  damages,  2109. 

Lb,  to  Ihj  sworn,  2110. 

:h,  rons>t  make  inquisition,  2111. 

2h,  may  be  discharged,  if  cannot  agree,  and  new  jnry  proposed,  2111. 

*  trial  before  commission,  on  application  for  committee  of  ianatic,  etc.;  how 

procured  ;  proceedings  thereupon,  23:j0,  2:iSS. 
fiiiition  of  term  "trial  jury."  3343. 
w  selected  after  May  21,  1877,  8350. 
til  by.    (See  Trial.) 

TRIAL — continued  beyond  term,  45. 

CE— is  included  in  the  word  "■  judge  '^  as  iised  in  the  revision,  8848. 

CE  OP  THE  PEACE— courts  of,  not  of  record,  8. 

fen  not  to  sit  at  sessiouH,  48. 

nishment  for  violation  oX  law  as  to  attorneys,  in  Kings  county,  64. 

pea)  to  court  of  appeals  in  actions  commenced  in  court  of,  191. 

Buffalo,  actions  discontiuued  in  justice's  court,  294. 

Lbs  tttkeu  before,  8^. 

3poena  and  witnesses  before,  859. 

xlnctioD  of  book  of  account,  867. 

;>osition  for  use  without  the  State,  918. 

cket-book  or  transcript,  when  evidence,  938,  989,  940. 

icr  proof  of  proceedings  before,  in  certain  cases,  940. 

adjoining  State,  docket,  judgment,  etc.,  of,  how  proved,  etc.  948-951. 

beas  corpus  to  testify  before,  may  be  issued,  when,  2010,  2011. 

[>lication  in  summary  proceedings  may  be  made  to,  2234. 

■iediction  of,  must  be  specially  conferred  by  law,  28G1. 

leral  civil  jurisdiction,  2862. 

jurisdiction  in  certain  cases,  2868. 

jfession  of  judgment,  2864. 

jons  by  and  against  officers,  etc.;  and  by  executors,  etc.  2865. 

ern  keeper  disqualified.  2866. 

smbers  of  legislature  not  compelled  to  act  as,  2867. 

ttices  to  hold  courts  ;  general  powers,  2868. 

what  town  action  must  be  brought,  2869. 

uninal  contempts.  2870-2875. 

plication  of  provisions  to,  3134. 

indate  of,  how  issued,  3136. 

d  constable  not  to  buy  claims,  etc.  8187. 

naity  for  such  offence,  3138. 

cket-book  to  be  kept  by  jubtice  ;  entries  therein  ;  index,  3140-8149. 

pers  to  be  filed,  S143. 

posit  of  books  and  papers  with  town  or  city  clerk,  8144-3148. 

«tice  to  furnish  copies  of  papers,  8149. 

.usfcr  of  action,  when  justice's  term  expires,  etc.  3150-3152. 

luUty  for  Dot  paying  over  money,  8153. 

included  in  the  word  "  judge,'^  as  used  in  this  act,  3343. 

jonrnments  before.    (See  Adjouumment.) 

mpelling  attendance  of  witness  before.    (See  Witness.) 

at  before.    (See  T»ial.) 

igment ;  and  docketing  the  same.    (See  Judgment.) 

ectttiohs  i>y.    (See  Exbcutiow  against  1*roperty  \  'Rx^cvs'tiWR  K»ikxs<«t 

THE  FeSSON.) 

ooal8  from.    (See  Appeals.) 

imencement  of  action  before.     (See  Summons.) 

eviain.    (See  Action  roB  a  Chattel,  in  Ju«Tic¥i's  Cots^-^.) 

mngv  in.    (bee  Pleading  a   ;  Complaint  ;  Ausv^kb.  ,  li^w^yRK®®--^ 
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JUSTICE  OF  THE  rKAC^-continued. 

c«»in  iMfort* :  fcH'u  of.    (Sets  Costs  ;  Fbbs.) 

actit)ti  or  cpcciMi  procwuiug  nlating  to  strays.    (See  Strays.) 

|)i<>\  iMoii.x  iclHtiiig  tu,  in  BrooklyD.    (See  Bbooexyit,  Justice  of  thii 

Jl'S  TICKS'  COl'KT— of  Albany,  a  court  of  record,  2. 
of  Troy,  not  of  rrcord,  8. 

JUSTK'KS'  COUKTS  OF  ALBANY  AND  TROY.    (See  Aidant,  Justicm' < 

OK  ;    TUOY.   JUS'TICKS'  COUUT  OF.) 

JUSTIFICATION— of  sureties  in  undertaking,  812. 
Of  bail.  5H0. 

^See  Bail  ;  Undertaking.) 

K. 

KINGS  COUNTY— none  but  attorneys  to  practice,  63,  64. 
init-rpretcr,  94. 
court  uttendautH  in.  05.  96. 
support  of  civil  pri8oneri«.  111. 
jail  phy-icianp.  1'^. 
jail  hbfrtiep,  145. 
Btenog^apller^^.  254,  265. 
sheriff  to  attend  city  court,  311. 
expenses  of  city  court,  31:^. 

siciicgiapuor  for  couiii.>  court,  sessions,  and  sarrogate''s  coart,  350,  dOO> 
notice  of  trial,  service  of,  977. 
trial  jurors,  ia34,  1062,  1078. 
jury  flnee,  1156. 

clerk  to  docket  transcript  of  fines,  1156. 
lieny  of  such  fines  dit^cbarged.  1157 
BtrikiuK  jury  in,  1063,  etc. 

stenographer  for  surrogate's  court  in  Kings  county,  2518. 
publication  of  citation,  etc.,  in  surrogate's  court  of,  2586. 
Bupreine  court  in,  wlien  may  exercise  powers  of  surrogate,  2486-2489. 
proceedings  in  such  court  acting  as  surrogate's  court  regulated,  2490. 
t^ln^t■er  ol  such  proceedings  to  surrogate's  court,  2491.  ' 

application  ot  provisions  concerning  trial  jurors  in,  3347. 

L. 

LAW-SCHOOLS— ndmitting  graduates  of,  58. 

LANDLORD  AND  TENxVNT— for  i^roceedings  to  recover  possession  of  real  prop- 
erly.     (^Se«^   SUMMAKY  riiOCEEDlNbS,   etC.) 

LAND  OFFICII.    (See  Commissioners  of  tue  Land  Office.) 

LEASPi— mortgagee  of,  may  obtain  possession  in  ejectment  ;  how,  1508. 
oi  prl•ali^es  when  canceled  by  warrant  in  summary  proceedings,  2iJ53. 
landlord  may,  luveriheless.  recover  back  rent.  etc.  2"-^^. 
redemption  by  Ussie.  alter  warrant,  in  such  cases,  225(i-2259. 
effeci  of,  in  proceedinj^s  for  lease,  etc.,  of  real  estate  of  infant,  etc.  285& 
temporary  administrator  may  be  auihorizid  to,  26V5. 
ot  real  proj)erty  of  decedent  for  payment  of  debts,  2760. 
taken  in  such  proceedings,  to  be  in  name  of  the  county  treasurer,  2800. 
of  real  estate  of  infant,  lunatic,  etc.     (See  Committee  ;  Infant.) 

LEASEUOLD  PROPERTY- sale,  redemption,  etc.,  on  execution.  1430. 

LEAVE  OF  COURT- -to  bring  action  to  annul  corporation,  1798,  1799. 
must  be  obtained  to  brim;  action  on  sheriff's  bond,  1880. 
id.;  as  to  bond  of  other  oflicer,  188(3-18iK). 
required  for  compromise  of  action  for  penalty  by  common  informer,  1894 

LEGATEE— action  by,  against  executor,  wiien  may  be  commenced,  1819. 
id.;  by  infant;  guardian's  bond,  etc.  1H20. 

security  required  from,  before  execution  granted  against  executor,  1827. 
action  by  creditor  of  decedent  against.     (See  Cueuitok.^ 
action  .-igainst,  by  child  l)orn  after  will,  etc..  who  is  entitled  to  share, 


general  jurisdiction  of  surrogate's  court  as  to  legacies.  5^472. 
provisions  concerning  Jmisdici  ion  of  such  court,  5>J73-2482. 
may  petition  surro^atr's  court  to  compel  payment  of  legacy,  2717. 
proceed] n •'■s  ;  heaiii^.g  :v\\d  deivec  U\v:veov\,  '^TlS.  '^719. 

ub^nhU.cv  to  «)e  paid  ovev  \o  cou\a^vvev\svvxvT,-rv\ev. 
)rocvt'duii'slo  c()ni)el  p'^b^^^^^^^'"''-' 


/)/ 


the  SeetioHK.]  INDEX.  Wii 

fiTTKRS  OF  ADMINISTRATION— general  jnrisdictjou  of  sarrogate's  court  m 
to,  2i72. 
provitfioQH  couoerniug  juriediotion  of  snch  conrt,  2473-9482. 
eurroj^ate  to  tjiend  certified  copy  of.  to  Secretary  of  State,  2S09* 
definition  of,  as  nscd  in  chapter  on  surrogatee'  courts,  2514, 
requisites  of  ;  mnsl  benigned,  sealed,  etc.  '^590. 
tmict  of  such  letters,  2591. 
ptriority  among  different,  2592. 
time,  bow  reckoned  upon  successive,  2593* 
with  will  annexed,  2643-*i645. 
revocation  of  letiers.    (See  Revocation.^ 
anciJlary,  u))on  foreign  grant  of  administration,  2696. 
id.;  to  whom  such  letters  granted,  2(i97. 
id.;  petition  and  citation  for,  2696. 
id.;  hearing  and  security  for,  2699. 

id.;  person;^  acting  under  such  letters  must  transmit  assets,  2700. 
id.:  when  they  may  be  directed  to  pay,  etc.,  without  transmission,  2701. 
id.;  general  powers  and  duties,  2702. 

STTERS  OF  GUARDIANSHIP— requisites  of ;  must- be  signed,  sealed,  etc.  £590. 
effect  of  such  letters,  2591. 
priority  among  different,  2592. 
time,  how  rcclconed  upon  successive.  3593. 
ancillary,  to  foreign  guardian  ;  application  for,  2838. 
id.;  proceedings  upon  such  application;  effect  of  such  letters,  2839-2841. 
where  guardian  appointed  by  will  or  deed,  2852. 
for  revocation  of.    (See  Revocation.) 

CTTBRS-PATENT— action  to   vacate,  may  be    brought  by  attorney-general, 
when,  1957. 
ench  action  triable  by  jurv,  1958. 

copy  of  judgment-roll  to  be  filed  in  secretary  of  Staters  office,  1959. 
tmnscript  to  be  sent  to  county  clerk,  etc.  1960. 

rrTERS  ROGATORY~how  and  when  issued,  etc.  913. 

ITTERS    TESTAMENTARY— general    jurisdiction    of    surrogate's   court,   as 
to,  2472. 
provisions  concerning  jurisdiction  of  such  court,  2473-2482. 
on  will  of  non-resident,  surrogate  must  send  copy  to  secretary  of  Stale,  2503. 
decree  for,  etc.,  how  far  siipended  by  appeal,  2582. 
decree  revoking,  etc.,  not  stayed  by  appeal,  2583. 
rMuisites  of  ;  must  be  signed,  sealed,  etc.  2590 
efi^ct  of  such  letters,  2591. 
priority  amon^  different,  2592. 
time,  how  reckoned  upon  successive,  2583. 
when  may  be  issued,  2()36. 

objections  to  issue  of ;  how  stated  ;  Iiearing  thereupon,  2637. 
bond  upon  issuing  of,  when  required,  2038. 
when  retraction  or  renunciation  is  made  by  executor,  2639. 
issue  of,  to  perstin  sehtcted  under  valid  ))ower,  2640,  2641. 
issue lOf,  to  person  failing  to  renounce  or  qualify  as  executor,  2649. 
ancillary  letters  upon  foreign  pn>bate,  269u. 
id.;  to  whom  such  letters  granted,  2697. 
id.:  petition  and  citation  for,  2698. 
id.;  hearing  and  security  for,  2699. 

id.;  persons  acting  under  such  letters  must  transmit  assets.  2700. 
id.;  when  they  may  be  directed  to  pay,  etc.,  without  transmission,  2701. 
id.;  general  powers  and  dutiot?,  2702. 
letters  of  temporary  administration,  when  granted.    (See    Administiutob, 

Tempobaby.) 
as  to  revocation  of  letters.    (See  Revocation.) 

;VY— of  attachment,  644-649. 
of  execution  on  real  property,  after  expiration  of  ten  years,  1252, 
personal  property,  how  far  bound  before,  1405. 
order  of  priority  of,  where  several  executions,  etc.  1406-1408. 
title  of  bona  fide  purchaser  of  personal  property  before,  not  affected,  1409* 
to  be  made  on  m<mey,  bills,  bonds,  etc.  1410,  1411. 
on  property  pledged,  how  made,  etc.  1412. 
upon  partnership  interest,  proceedings*  to  release  from,  1418-1417. 

BBL — limitation,  of  action  for,  384. 
pleading  and  proot  in  action  for,  503,  585,  536. 
wium  action  for,  cnunot  be  maintained,  1907, 190S. 


j.isticrnf  [.hPiMcohiiBno  JnrisdtctlonlauctllHi  fnr,  3803, 
id,;  id,;  Inrtsrtcea'  won*  or  Allwiij  mid  Troy,  aWJf, 

LIBERTIES— (Sec  JilL.) 

LIBEETIES  OC  JAIIr~(Siw  JitiL  Libkktu*.) 

LIBN-N.  Y.  murine  cmtrt  jntlsdicUon  at  meclMnlc'n  lien,  aiS. 

or  jnirSDeF.  HIT,  I1U. 

of  jndjnninit.   (See  JuwafEirr,) 

of  iBteuuiion    |8eo  L«TT,) 

on  propi'tly  in  aaUon  for  partition,  holdar  of,  midedefendlinl,  IBS9,  IMO. 

effeit  of  JudKmein  1u  pnniiiim  upon,  IBW. 

referrnce,  in  pareilion,  before  sa[e,  lo  Mcclain,  1501,  ISSa. 

interloctiiory  IndEment.  Id  pnniiion.  moBt  dlicut  luuxey  lo  be  paid  IniS  own 
to  Hi(i»Fy.  I3R. 

1°^™  o"p»wf  r«0."   "P*""""'"  ™      ™       y    OB     o  gmen  , 

Jnnior.  to  doner  fnteccsl.  ivhere  proi>eny  is  set  aft  in  Bellou  for  dower.  UU- 

muat  lie  BBCEriuiDod  lisrote  judgtoeuc  furHnLii,  lu  downr,  I(B1. 

jndgmcnt  in  nclinn  for  dower  uiny  direct  ule ;  pajrnieul  of,  leO. 

effect  of  flllDB  notice  of  pmdCDCT  of  union  npan.  IWI. 

tilxM.  BM,.Ia  MpdA  taifll  pmniidH  of  naiaof  ml  property,  Mb.  Iltn. 

niiKL  bevtnied  Ht  l)me  of  i^  a(  ml  property  iiader  Jiidsment.  linH. 

jodKUBDi  a^inal  eieciilor  not  n.  npon  rcttl  rstiUe.  nnlesr.  etc.  ISn. 

id,;  In  creditor's  notion  iia»ro»t  lieir,  cic.  wlifn  iiol  k.  on  liiuil  ulleiiod.  JfCt- 

cnneenilng  creditor  [oitl£:hnra>  of  InvoTvemmnHt  rollnqnii'b.  SIM. 

boldrr  of  when  bnrred  by  faleia  foredoiinn  hy  HdritniMinieut,  S3Bh. 

fnrecloi-nrH  of,  upon  it  (hutel.     iSft  Aaaos  iv  FoimcLOfi   Lmii  nrol  t 
Cbaitm..) 
LIFE— tenant.   dlBCovety   of  dcjtth  of.    (See  Dibcoviht   op   Dbatb  or  I"*' 


__..      Lciilur  than  fur  tlic  recovery  of  real  property,  S»-89r, 

BHUTol  proviiton*.  8B8-41S. 

of  indgment  lien  on  renl  pniperly.  1361. 

of  ilmo  foriiunlng  of  eieenHon  of  conree,  13TB. 

wltbln  wblBb  uxecnUon  nor  to  inme  after  cIphiIi  al  jndgmenl  dclitw.  11 

time  of  ai«y,  not  part  of  Haw  llmlivd  for  i^tuliig  of  cueptilloD,  18M. 

of  tlniH  for  npnlylOB  for  new  itlal,  in  eji-irmi-nl.jsai.  IMS. 


oflictlonrorciiu.lng  dnili.  i..,  j.l-, 
eflect of  Bcllnu  iiBnlnBt  iissoiiiiilmi 
nf  action  for  poliTlc  moneys  by  111 


Id.:  ill  ouieordlmhJiftr.  KSB. 

ofinna  forappllCM3enfOrdbolitTBeof  Jndement  drbtur  iinprlt^md in 

ilnii,  iOOa. 
of  reoovery  a)calnA  party  nvokln^  flobmlqalnn  of  ei 

of  time  tor  iiiMitiitlng  iiipplememary  pm« 
pretcntaiiou  of  peiliion  In  Hurroauie'B  coiiri 


I      fi 


th§  Seeeiona.]  INDEX.  lix 

SQ  ISLAND  CITY  COURT— a  court  of  record,  a. 

3S— proof  for  jndgmeut  in  action  to  oftablfsh  lo8t  or  destroyed  will,  1866. 
action  upon  lort  ncgotinbie  paper,  1917,  1U18. 

{)roof  required  on  probnte  of  lost  or  de»froyed  will.  2621. 
d.;  on  8ettiem(>nt  of  executor's  account,  in  ca^e  of  loss  of  voucher,  8784. 
surrogate  may  allow  executor  for  Iopb,  etc.,  of  i»roperty,  2741. 
surrogate  may  allow  testaroeiitary  trumtoe  for  1os*h  of  property,  etc.  2811. 
surrogate  may  allow  suardian  for  lo!<8.  etc.,  of  pr<)|)erty,  24.%. 
proof  of  judgment  of  justice  in  case  of  Iohs,  etc.,  of  docket-book,  819S. 

<ATIC— committee  may  apply  for  authority  to  agree  to  partition,  1590. 

contents  of  petition  on  snco  application,  1591. 

court  may  anihorize  such  agreement,  1592. 

effect  of  releases,  executed  thereunder.  1598. 

time  of  disability  not  counted  as  part  of  limitation,  in  action  for  dower,  iM. 

action  to  annul  marriage  by,  1743.  1755. 

proceedings  for  api>oiniment  of  committee  of.    (See  Comutttxe.) 

action  ro  compel  conveyance  of  real  property  of,  2345. 

who  may  maintain  such  action,  284G. 

Judgment ;  effect  thereof.  !^7. 

applicaiion  to  sell,  etc.,  real  property  of.    (See  Coxmittibe.) 

<nbiiri8sion  of  controversy  to  arbitration  when  cannot  be  made,  2385. 

effect  of  appointment  of  committee  for.  npon  proceedings  to   submit  contro- 
versy to  arbitration  ;  proceedings  thereupon,  2382. 

special  guardian  of.  in  snch  court,  to  be  appointed,  2530.  ^1. 

bestiiiiorny  taken  on  probate  of  will  when  wirnes:*  has  become,  2651. 

remaining  executors,  etc.,  may  act,  when  one  becomes.  --2602. 

proceedings  on  appeal  when  justice  has  become,  etc.  3056. 

definition  of,  8848. 

(See  Inpant  ;  Idiot.) 

M. 

:.ICIOITS  PROSECUTION— japtice  of  the  peace  has  no  jurisdiction,  2888. 
action  for,  cannot  be  maintained  in  district  courts  of  New  York,  3215, 
d.;  as  to  justices'  courts  of  Albany  and  Troy,  3223. 
is  incinded  in  term,  '"  personal  injury,"  8343. 

I^D A  MUS— preference  of  cause  on  calendars,  792. 

IS  a  State  writ,  1991. 

^inds  of  writ  ;  how  alternative  writ  granted,  2067. 

ivhen  writ  granted  at  special  term,  2068. 

id. ;  at  general  term,  supreme  court,  2060. 

when  iwjremptory,  to  issue  in  first  instance,  2070. 

Uternative  writ ;  how  served,  2071. 

iwrit,  how  retuniable,  a0«"2. 

return  or  demurrer  to  first  writ,  2073. 

return,  how  made,  2074. 

motion  to  set  aside  writ  of,  2075. 

:;oiiteots  of  alternative,  demurrer  thereto,  2076. 

Form  and  contents  of  return,  2077. 

Further  return  cannot  l>e  compelled  ;  demurrer  to  return,  2678. 

issue  of  fact  in.  when  it  arises  ;  how  and  where  triable,  2079,  2068,  9084. 

certain  provisions  as  to  pleadings  apply  to,  2076.  2077,  2080. 

service  of  notice  of  filing  return  and  demurrer,  2081. 

snbsequent  proceedings,  the  same  as  in  action,  2082. 

iual  order,  when  must  award  peremptory  mandamus,  2082. 

issnc  of  law  upon  general  term  mandamus  ;  how  triable,  2085. 

;o8t8  may  l)e  awarded,  ?2066. 

ippeals  in  mandamus  proceedings,  2087. 

i)rocceding8  not  istayi  d  by  appeal,  except,  etc.  2087. 

when  relator  to  recover  damages  in  such  proceedings,  2088. 

«trty  of  proceedings  ;  enlargement  of  time.  9089. 

Ine  may  be  imposed  m  certain  cases,  2090. 

iJDATE — provisions  relating  to  the  execution  of  civil,  generally,  100-109. 

iisobedience,  or  resistance,  a  criminal  contempt,  8. 

Intiei*  of  sheriff,  as  to  service  and  execution  of.  100-119,  186. 

^hen  certain  mandates  not  to  bo  inquired  into,  2034. 

Denalty  for  refusing  copy  of,  on  which  person  is  detained,  2064.  f 

n  surrogate's  court,  how  executed  and  returnable.  2515.  A 

>f  justice  of  the  peace,  how  it^sned  ;  blank  prohibited,  3185. 

)f  justice  of  the  pence,  may  be  executed  by  private  veT%oii,e\.<i.  ^VSA, 


[Jb/eMMMNi 


,  .  _ . he  nmlcd  li*  Un.  tOt. 

:  fbrtflF  ID  ■c^  when  enmiioo  oT  Buiuu  reufb^  nSi 

C  anulo  pcmiiioiii  conceniiiiK.  ipplj  la  cirO  |]r<Miiw»  oaly,  nc. 

ISB  COCBT  OF  THB  CITT' OF  NSW  TOBK-4  emn  of  rMDtil.l. 


link-  Cot  imttc  of  copjr  of  piradhm.  3MK. 
L  enrorcemml  o(  c«laiu  jndgnHurp  for  srorldng  ■oown,  SI 
"~r  ror  DOitacceiMBucs  BDil  jiuiiOcudon  of  Uall.  aieS. 
otoeeanrj  Inobnta  itimiiC  or  atUcbnunc.  31(9. 


coart  may  nfer  qiKAloo  uisug  npon  a  nio^on. ; 
CD^DW^UInf  il7t  "*  "^^  "™     J        <™"  - 
peif (linble  pnpeTtj  mar  be  «old.  SITS, 
ponloo  of  vBnIlct.  'te.,  naj  be  reminrf.  3ITB. 
■nesi  In  certain  ni«Hne  aofa  ;  may  r»iIjiU  bj- 
id.;  conlmls  of  nrdernf  irrert.  3IT& 
id.;  urneeedlDeB  OB  arreat,  3I7B. 
td.;  ball  or  deucotl  bcfon  reiura.  3180.3181 
Ui  ball  <K  dapotii  aRer  leuini.  RIM. 


llL;  action  ma;  he  roDdocrfll  In  the  ordiniT?  mariDer.  1187. 
aplK*!  to  f^nural  lerm,  fmiu  a  judgmeui.  31HB. 
IdrfromHD  oidrr.  31Wi. 
line  tn  apiml  rrom  order  ;  proceedinfn  therenpon,  SIW. 

'i^ithlB'wluilltnierwlH!re"h«ard,  SiSs.'' '""       "***" 

det«m[iuit[«D  npuDan>FUl,  bawearorccd  ;  Id.,  where  new  irlal  hutieaiCTOr 

criy  gnnledi  upiwal  U  court  of  upyaila.  3IM.  3t9». 
amonnl  of  cwu  lor  ptocnring  onler  or  an«t  In.  3K1. 

when  niiu-mideni  reqnired  lo  flie  H.-ciirlty  rnr  rwla.  saia,  SMV. 
uppHoiiioQ  of  ponioiu  ol  thie  id  lo  atllona  lo,  3847. 
l[.4BRIAGE—iifplalDIIB. conn naj order aetlnn  abnted,  npoo,  7<ll,  TIS. 
Cenjfoala  nenrd, nc. or. ii pnmmpilvB  evlduior.  WS. 
ucifon  [n  annul,  vrbeu  malDIuuuthle  by  ivntmui  nuder  14  yoare.  1741. 


to  the  Sectiofui,]  INDEX.  bd 

MARRIED  WOMAN- cow /int/f<?. 

judgment  for  or  again 8t,  how  enforced.  1206. 

may  confess  judgment  as  if  Pinsjle,  1273. 

entitled  to  same  exemptions  from  execution  as  hoaseholder,  199d. 

exemption  of  liomesieud  of.  etc.  13i)9^'-1401. 

may  reh*at»e  to  her  linsl)and  inchoate  right  of  dower.  1571. 

appointment  of  general  guardian  for  infant  married  woman,  28S4. 

general  guardian  of  the  person  of,  not  to  be  appointed,  2825. 

MARSHAL—raandates  of  N.  Y.  marine  court  directed  to,  339. 

MAYOR— of  city,  except  in  New  York  and  Kings,  may  act  iu  surrogate's  absence, 
on  petition  for  discovery  of  property  withheld,  2709. 

MAYOR'S   COURT  OF  HUDSON.    (Sei;  Hudson,  Mayor's  Court  of  the  Cttt 

OF.) 

MECHANIC— lien  of,  upon  chattel.     (See  Action   to  forrolose  LiBN  upon  a 
Chattel.) 

MEMBER — of  unincorporated  association,  action  against,  1923. 
of  legislature  not  obliged  to  act  as  justice  of  tbe  peace,  2867. 

MILITARY— sheriflf  may  require  aid,  104. 
governor  may  order  oqt,  ]07. 

pay,  bounty,  arms,  etc..  exempt  from  execution,  1393. 
exemptions  from  jury  duty,  1030.  1127. 

MISCONDUCT- revocation  of  letters  tcsLimentary,  etc.,  on  ground  of,  8685  2668. 

MISDEMEANOR— sale  of  liquor  in  court-house,  33. 
person,  not  attorney,  practicing,  64. 
judge  permitting  such  pc^rson  to  practice,  64. 
attorney  removed  or  suspended  for,  07. 
misconduct  by  attorney,  etc.  70,  75,  80. 

defence  of  prosecutions  by  district-attorney,  attorney-general,  etc.  80. 
refusal  to  assist  sheriflf,  106. 

violation  by  officer,  of  rules  as  to  arrests,  jails,  etc.  125. 
sale  of  liquors  in  jail,  130. 

sheriff  suffering  prisoner  for  contempt  to  go  at  large,  157. 
id.;  conniving  at  escape,  159. 
refusal  of  ofOcer  to  searcli  and  certify,  961, 
physician  givfng  false  certificate  as  to  juror,  1120, 1161. 
bribery,  etc.,  as  to  jurors,  1122. 
receiving  bribes  a»  to  jurors,  1123. 
concealment  of  offer  to  bribe,  1124. 

willful  oraissious  of  duty  by  commissioner  of  jurors,  1159. 
giving  false  information  as  to  jurors,  1160. 
suing  in  name  of  another,  etc.,  made  a,  1900. 

refusal  of  defendaut*usiirping  public  office  to  deliver  books,  etc.,  after  judg- 
ment aojainst  liim,  is  a,  1952. 
re-imprisoning  disr.harged  prisoner  for  same  cause,  except,  etc.,  is  a,  2051. 
concealing,  etc.,  prisoner  to  avoid  service  of  writ,  etc.,  is  a,  2052. 
aiding,  etc.,  iu  such  concealment,  etc.,  is  a,  2053. 

justice  of  the  peace,  not  paying  over  money  collected,  is  guilty  of  a,  3153, 
officer  receiving,  etc.,  illegal  fees  is  guilty  of,  3282. 
punishment  for,  under  this  act,  3346. 

Misnomer— in  action  against  corporation,  when  deemed  waived,  1777. 

when  objection  of,  not  available  against  unincorporated  association,  1934. 

Mistake— omissions,  defects,  and  irregularities  i)rovided  for  m  detail,  721-730, 
or  omission  in  seal,  teste,  elc,  not  to  invalidate  process.  24. 
provisions  relating  to,  apply  to  proceedings  in  surrogate's  court,  2538. 

Mitigating  circumstances— may  be  pleadod  and  proved,  508,  536,  686. 

Money — non-payment  of,  how  puni.««hable,  14.  "^ 

current,  how  levied  on,  etc.  1410. 
bank  bills,  bonds,  etc..  how  leviedon,  etc.  1411. 
paid  into  court,  732-754. 
deposit  of.    (See  Deposit.) 
action  to  compel  discovery  and  application  of,  by  judgment  creditor.    (S^ 

Judgment  Creditor.) 
in  court.    (See  Paymknt  into  Court.) 

Mortgage— purchase  money  superior  lien  to  judgment,  1^, 
ap(JU  real  pi'operty  exempted  from  exec r\t\o\is,  1404. 


MOKTt)  Afl  K- wnMNWit. 

H|<illt  of  rHl*ni|i'l>tn  nil  I"  br  •^il  spon  ancotion.  lua, 

dipi-clluii  1"  '"I  i"ii i(  iii-"i  "i-ii  .■»<-i;nliini.  14»a. 

■  nvdliii.'.  litm   I'll      '       <  '  'II  [I'^il  iwiiiui  wld  un  e!aicui[0H.  IMHfl 

■  -  jcl1>iiilur,  ill   '  Tii'iiMuni ;  ckcoiil.  <■«:.  liNS-IW. 

L    «A'ri..f.  I.I  r  '   iiirMI'a.  ow..  rxal  («utc.  SKIL      _. 

■  Wn-BllDVo'  '  li'-Milnlloii  ut  cii()Hmi>ai>,  iiwtlMk 

I       pf  reiili'.i"!!   .:  ■   :  [irotiiHlities  for.     (9tw Cojumtn ; I 


lllta  or,  ifoonidT,  «tt>  wbou  not  aCMtid  bj  Mia  of  raal  prafvlT  te  MM 


HOTIOH-iMtisM  and  a „ 

apfsal  to  coart  at  auMab,  twud  m.  »•. 
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NAME— niitnown  designated  Ijy  HclltloiM  ni 

wril.  of  ceitioreri. 

supHcBtloii  forcb ._.  - 

Id.;  in  Bnffiilo  and  BiDoklyn,  Mil. 

peUtlDD,  a4l«. 

order,  2113. 

■ppilcMion  by  an  tnfant,  «14. 

order  to  be  piibllshud  ;  p«per»  to  be  recorted,  M15. 

actlou  not  In  abuie.  etc.;  amendment.  SDIT. 
county  clerk  ui  make  n-tnta,  etc.:  uemes  to  be  pnbl 
defeudant  may  he  designated  by  flciliioDi,  In  }n»tla 
NE  EXEAT— abolished.  MB. 

NEOLSCT— to  proiecDtc  action.  Sil.  883, 

revocation  of  lettem  on  grouuii  o(.    |Seo  Revocation.) 
NEW  TBIAL— motion  for  on  uilnnuis,  MH,  «». 

on  uci:nllou»,  ICOO. 

mode  of  proceeding  for,  100I-I0D6, 

IH  elwNnient.  wlun  nuy  be  irranled,  after  trial  of  imtiB  of  fact.  UBB. 

Id.;  after  Judgment  by  def.iolt,  etc,  15S8. 

Id.:  time  of  llniitittlou  on  application  for.  1B37,  UkK, 

In  ejuotmeni,  ayldeuca  on.  169). 

when  granted  in  action  to  delennlne  claim  lo  real  ureperty.  lOM. 

may  be  grnntcd  by  -mrnisnle  In  or  ooi  of  court,  MBl. 

on    appeal  from  Jnatico  of  tlio  peace.    tSeo  Appul  fw>h  Jcmoa  Wi 

NSW  YORK— Judge  of  court  of  record  In.  mnv  continue  proceedlnga  cooinai 
eharsite  of  place  (or  lii3d!ng  ccurta, «».' 
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NEW  YORK— continued. 

uone  but  uttonioysi  to  practice,  63,  64. 

uttendanU<  on  coiirtH,  ^. 

jail  for  civil  prlsoiiere,  120. 

jail  physician,  126. 

temporary  jail.  186,  144. 

jail  liberties,  145. 

several  circuits  may  sit  at  same  time.  882. 

judges  deBijyruated  to  hold  terms  of  supreme  court,  etc.  986. 

stenographers.  251-253. 

personal  service  of  summons  in  actions  agaiuBt  city,  481. 

money  in  court.  745.  754. 

motions  in  courts  in,  709,  770. 

preference  on  calendar.  TOl. 

calendar  practice.  794.  79.x  797. 

service  of  papcjrs  through  iiranch  post-pffice,  801. 

rule  of  construction  as  to  provisions  relatiner  to^  8341. 

application  of  provision  concerning  trial  jurors  in,  3847. 

NEW  YORK.  DISTRICT  COURTS  OF  THE  CITY  OF— not  coarts  of  Record,  8. 
appeal  to  court  of  appeals,  in  action  commenced  in.  191. 
hahe.'is  corpus  lo  testify  before,  may  be  issued.  2010,  2011. 
application  In  summary  proceedings  to  recover  land  may  be  made  to  a  jnstice 

of,  2284. 
precept  of,  in  summary  proceedings,  etc.,  how  issued,  2239. 
tninsfer  of  summary  ])roceedint^  brought  in,  2216. 

aervice  of  copy  of  complaint  with  summons  ;  proceedings  thereupon,  8907. 
id.;  and  proof  of  service.  8208. 

action,  bow  commenced.    Arrest ;  attachment ;  replevin,  3310,  8211. 
proceedings  when  title  to  real  property  is  in  question,  3212. 
ap)>eals  from,  8218. 

effect  of  this  act  upon  jurisdiction  and  proceedings,  3214. 
jurisdiction  in  civil  actions,  3215. 
removal  of  certaui  actions  into  common  pleas,  3216. 
order  of  arrest  may  be  granted  ;  proceedings,  3217,  3218. 
requisites  of  certain  nnuertakings.  .3219. 
docketing  judgments  ;  execution  thereupon,  8220. 
jndgmentB  iu  favor  of  working  women  ;  costs,  3221,  3222. 

NEW  YORK,  SUPERIOR  COURT  OF  THE  CITY  OF— a  court  of  record,  8. 
proceedings  co:itinued  before  another  judge,  26. 
attendants  upon.  03. 
general  juriHdiction  of,  263-265. 
consists  of  si.x  judges  ;  chief  judge,  287. 

clerk  may  appoint  special  deputies  and  assistants ;  their  compensation,  2BS* 
stenographers  for  :  appointment,  duties,  fees.  etc.  289,  290. 
judges  to  appoint  crier  ;  his  com]>ensation,  291. 
clerK  of,  must  account  for  and  pay  over  fees.  3S84. 
is  inclnoed  among  superior  city  courts,  3848. 
(See,  also,  Superior  City  Courts.) 

NEXT  OF  KIN— definition  of.  as  used  in  certain  sections,  1870, 1905. 
definition  of,  as  nsed  in  chanter  on  surrogate's  courts,  S&14. 
action  by  creditor,  against  uecedenl's,  etc.    (See  Crbditob.) 

NONRESIDENT— jurisdiction  of  surrogate's  court  over  estate  of.  2476-2478. 

surrogate  must  transmit  will  of.  or  letters  of  administration  upon  estate  of,  to 

secretary  of  State.  2503. 
executor,  being  non-resident,  may  act  without  bond,  when,  2638. 
letters  testamentary,  etc.,  to,  when  revoked  without  citation,  2691. 
provisions  as  to  testamentary  tru.><tees  apply  to  will  made  by,  2820, 
appointment  of  general  guardian  for  infant,  who  is,  2822. 
may  be  Rrrested  in  action  before  jnstice  of  the  ))cace,  2894. 
order  of  arrest  in  sucli  action  by  non-resident  plaintiff,  2894. 
attachment  against,  in  court  of  justice  of  the  peace,  2906. 
may  be  required  to  file  security  for  costs,  3268-3270. 

JfON- SUIT— after  cause  submitted  to  jury,  1182. 

!?OTARY  PUBLKV-oaths  taken  bifore,  842. 
certificate  of  protest  an  evidence,  923. 
original  protest,  as  evidence,  924. 

liOTE  OF  ISSUE- -in  New  York,  of  cause  called  and  passed,  7Q!S. 
contents  and  filing  of,  977. 
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NOnCB-  of  Mib»tItntioii  of  ofllcer,  in  nieeUil  prooeedlns.  Bib 
served,  infftmd  of  copy  complaint,  Clft. 
of  object  of  action,  and  no  pertoual  claim,  498. 
to  he  pnbliHbed  with  sammons,  4IS. 
of  appHcAtiou  for  injanctioii.  when  reqnired,  60Mra. 
of  attnchmint  of  rear;propt.'rt>%  to  be  nlvd;  requiaiteftiif»  MB. 
of  appliCHllon  to  dittcharge  Attachment,  686-600. 
of  tittacbmentof  real  i)ropcrty  ;  caaeellatlon  oJf,  71L 
of  application  for  receiver,  714. 
of  payment  into  court  of  amount  tendered,  etc.  788. 
of  acceptance  of  c^cr  of  Judgment,  TSd,  780. 
of  motion,  time  of,  780. 
time  for  publication  of,  how  computed,  787. 
mode  of  service  of.  70&-608. 

pnblication  of,  when  no  neweimper  in  county,  086.  ' 
of  trial,  service  of,  977. 

id.;  party  serving  may  bring  eauM  to  trial,  WOi 
of  taking  deposition.  886. 

of  action  to  ue  served  on  nnknown  defendant  in  nartiti<»,  154L 
to  creditors,  on  reference  In  partition,  to  be  pnblinied,  166K. 
of  application  for  moneys  in  court,  in  partition,  1664. 
in  action  for  chattel,  17l5.  . 

to  creditors,  of  application  of  Judgment  debtor  for  dliohugs  ttam  impoaoit- 

ment  on  execution,  2205.  

id.;  when  service  cannot  be  made  within  the  State,  8806. 

id.;  when  the  State  is  a  creditor.  8807.  

to  quit,  must  be  given  In  certain  cases  in  samnMitr  pvoeeediafs^^flML 
to  be  served  by  neighbor  upon  landlord,  etc.,  of  bawdy  hooae. 


of  sale  on  forecloeuie  by  advertisement,  how  nnblish«d»  ets.  8800  JBBOl 
of  application  for  snrpins  moneys  to  l>c  eerred,  9M6.  . 

publication  of  notice  to  cnsditors  by  temporary  administntor,  i8?8L 
reqnired,  in  surrogate's  coort ;  how  tflven,  8681.  ^^ 

of  sale,  in  proceedings  for  sale  of  real  property  ;  penalty,  etc.  9778. 
of  arrest  of  defendant  in  jnsticu^s  court ;  effect,  etc.  2807  8000. 
penalty  for  taking  down,  etc.,  in  JusUce^s  court,  8060. 

NOTICE  OF  OBJECT  OF  ACTION— when  to  be  published,  1978. 

NOTICE  OP  PENDENCY  OP  ACTION— final  judgment  in  ejectment  relates  back 

(o  date  of  filing,  1526. 
filial  judgment  in  partition  relates  back  to  date  of  filing,  1557. 
final  judgment  in  action  to  determine  claim  to  real  property  bars  claim,  as  of 

date  of  filing.  1645,  1616. 
in  foreclosure,  when  to  be  filed  ;  contents  of.  etc.  1681^1682, 
flU  d  by  plaintiff  in  action  relating  to  real  property  ;  effect,  1070-167L 
to  be  recorded  and  indexed  by  clerk,  1672, 
when  defendant  may  file  ;  effect  of,  1G78. 
when  may  be  cancelled,  1674. 

liability  of  purchaser  during  pendency  of  action,  aflor  filing  of,  166B. 
statute  of  limitations  suspended  after  filing  of,  2751, 

NUISANCE— action  for,  in  superior  city  court,  263, 
.  when  may  be  brought,  16U0. 
who  may  be  defendantH  in,  1661. 
final  judgment,  what  to  award,  1662, 

action  for  money  only  not  affected  by  provisions  as  to,  1668. 
writ  of,  abolished,  1687. 

o. 

OATH— of  commissioners  in  partition,  filing,  etc.  1630. 
of  commissionerH  to  admeasure  dower  ;  filing,  etc.  1608. 
to  be  administered  to  jury  on  writ  of  assessment  of  damages,  91101 
of  commissioners  in  Innacy  proceedings,  etc.  2829. 
of  arbitrators,  oif  submission  of  controversy,  2889. 
of  referee,  in  supplementary  proceedings,  2445. 

of  oftice  of  person  appointed  by  supervisors  to  act  as  surrogate,  9488. 
ofiicial,  of  executor,  administrator,  etc.  2694. 
temjiorary  administrator  must  take,  :l>671. 


of  ottice  by  guardian  of  i)roperty  of  infant,  2830. 
id.;  by  guardian  of  infant's  ])erson,  2831. 


of  jnrov  ill  iiistico'H  court,  %m>. 
of  witiw»»  in  justice'^  court,  aoOO. 
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of  constabli'  to  take  charge  of  jnry  in  juPtlce's  court,  8006. 
officer  may  charge  fee  paid  for  administering,  etc.  8^1,  3206. 

OATHS  AND  AFFIRMATIONS— court  of  record  may  adminlstor,  7. 
before  whom  taken,  84*-i. 
id.:  taken  in  special  cases,  843. 
id.;  without  the  State,  844. 
mode  of  adminL-jtering  regulated  in  detail,  846-851. 

OBJECT  OF  ACTION— notice  of,  423. 

OFFER— to  liquidate  damages,  in  action  on  contract,  786. 
effect  of  acceptance  or  refusal,  787. 
of  judgment,  by  defendant,  before  trial,  738. 
effect  of  acceptance  or  refusal,  738. 
of  judgment,  by  plaintiff,  on  counterclaim,  789. 
effect  of  acceptance  or  refusal,  739. 
by  whom  subscribed,  740. 

id.;  death  of  party  after,  does  not  stay  judgment,  763. 
of  judgment  before  justice  of  the  p^aco  may  be  made  by  defendant ;  pr(x;eed« 

ings  thereupon,  2802. 
of  compromise  oefore  return  on  appeal  from  justice's  judgment  for  new  trial 

in  appellate  court,  3070. 
id.;  after  return  on  such  appeal,  3072. 

OFFICE— of  justice  of  the  peace  or  constable,  buying  claim  for  prosccntlon,  la 
forfeited,  8138. 
justice  of  the  peace,  neglecting  to  pay  over  collections,  forfeits  office,  8158. 
effect  of  this  act  upon,  3354. 
action  against  portion  usurping.    (See  Usurper.) 

OFFICER— general  provisions,  concerning  officers ;  and  special  provisions,  coo- 
cerniuj?  officers  attached  to  two  or  more  courts,  82-99. 

of  court  of  record,  punished  for  misconduct,  14. 

or  attorney  to  subscribe  or  endorse  process,  24.  55. 

disability  in  special  proceeding  ;  substitution,  etc.  52,  68. 

not  to  practice  a;?  attorneys,  62. 

id.;  to  attend  general  terms;  fees,  etc.  242,  243. 

when  privileged  from  arrest,  565. 

attachment  and  arrest  in  action  aorainst,  549,  637. 

purchases  by,  making  sale  prohibited,  etc.  1679. 

of  corporation  may  be  sued  for  misconduct,  1781. 

visitorial  power  of  public,  over  corporation,  1788. 

may  be  restrained  in  action  to  dissolve  corporation,  etc.  1787. 

may  be  joined  as  defendant  in  action  against  corporation,  1790. 

when  separate  action  may  be  brought  against,  ITOl. 

proceedings  in  either  of  two  last-named  actions,  1792. 

judgment  ;  property  to  be  distributed,  etc.  1793. 

judgment  in  such  action  ;  as  to  liabilities  of,  1795. 

of  corporation  may  be  compelled  to  testify,  1805. 

judicial  suspension  of  officer  of  corporation,  1811,  1812. 

judgment  for  costs  against  unauthorized  corporation,  1987. 

action  against,  by  tax  payer,  to  prevent  waste,  etc.  1925. 

action  by  and  against  certa'n  county,  town  and  municipal,  1926-1928. 

designation  of  such  in  summons  or  other  process,  1929. 

successor  of.  to  be  substituted  in  action,  etc.  1930. 

when  execution  not  to  issue  against  public,  1931. 

designation  of,  by  official  name  in  certain  writs,  2024. 

to  whom  precept,  etc..  delivered,  on  disobedience  of  habeas  corpus  or  certio- 
rari, may  call  out  power  of  county,  2030. 

"  body  or  officer,"  in  certiorari  to  review.  2146. 

not  returning  mandate  ;  notice  to  show  cause,  2270. 

collection  of  fine  imposed  upon,  2293-2301. 

duty  of  certain,  to  apply  for  committee  of  lunatic,  etc.  2324. 

when  majority  of,  may  petition  for  dissolution  of  corporation,  2419. 

petition  therefor  and  proceedings  thereon.    (See  Dissolution  op  Corpoba.- 

TION.; 

of  town  or  county,  action  by  or  against,  2885. 
certain,  required  to  file  security  for  costs,  when,  3268-8270. 
when  entitled  to  fee  for  administering  official  oath,  8289. 
may  charge  fee  paid  for  oath  ;  postage,  etc.  3291. 

E 
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OVFlCER-continued. 

comptroller  to  niidit  feeti  and  clmn^c?.  1)995. 

t'ilect  of  thiH  act  upon  offices  and  officers,  8354. 

certiorari  to  review  proCeedinsrH,  etc.,  of.    (See  Cbbtiobaki  to  Rbvibw,  etc) 

BK  to  munduninp  to.    (See  Mandamus.) 

official  bond  of  public.    (See  Official  Bond.) 

OFFICIAL  BOND— application  for  leave  to  »ne  npon  eheriff's,  1890, 1881. 
pucceeisive  actions  upon  name  ttheriffV,  1882. 
indorsement  on  execution  in  HUch  action,  1883. 
collection  of  execution  when  defence  to  snl)«cqncnt  action,  1884. 
when  claimants  entitled  to  ratable  die<tribtttion.  1^5. 
action  upon  nnrrogateV  ;  foregoingr  provisions  apply  to,  1886. 
action  u|>on  county  treasurer's  ;  provisions  applicable  to,  1887. 
actions  upon,  of  other  public  officers.  1888.  188P. 
receivors,  trustee-*,  and  assiirnees  are  public  officers,  1890. 
application  in  last  case  how  made.  1890. 
demand  of  money  when  necessary,  1891. 
such  applicatiou  m»y  be  made  ex' parte,  189S. 
officer  or  surety  may  apply  to  vacate  such  order.  1893. 
of  committee  of  lunatic,  on  petition  for  sale  of  real  estate,  S851. 
of  guardian  of  infant  in  such  a  proceeding,  3852. 
how  such  bonds  prosecuted.  2358. 

deposits  of  securities  to  reduce  penalty  of  bond,  etc.  3596. 
sureties  on  executor's,  etc.,  liability  of,  2596. 

when  new,  ornew  snreties  may  be  required  by  surrogates's  conrt,  2597. 
id.;  how  principal  may  be  required  io  giw  new  bond,  etc.  2598. 
decree  revoking  letters  for  failure  to  give  new  bond,  etc.  ^99. 
sureties  on  bond  of  executor,  etc.,  may  apply  for  reiease  as  to  future  breaches, 

2(500. 
release  of  old  snreties  on  giving  new  bond.  2001. 
of  executor,  etc.,  when  may  be  prosecuted,  2607. 
successor  of  executor,  etc.,  may  prosecute,  26()8. 
action  on,  after  such  revocation,  when  no  successor  appointed,  2009. 
of  executor  against  whom  certain  objections  are  made,  2638. 
of  administrator,  to  be  executed  and  filed,  2067. 
temporary  administrator  must  trive,  2.i71. 

of  depository,  to  receive  money  of  temporary  administrator,  2678. 
of  pLTson  lo  whom  ancillary  letters  are  issued,  2t)93. 
surety  on  bond  of  t(^t;tamentary  trustee  may  apply,  etc.  2808. 
testamentary  trustee  may  l)e  compelled  to  give,  2815. 
form  and  contents  of  such,  2816. 
of  guardian  of  property  of  infant,  2830. 
of  f^uardian  of  person  of  infant,  2881. 
ol' t^iiardian  appointed  by  will  or  deed,  2854. 

surety  on,  may  petition  for  settlement  of  account  of  executor,  etc.  2728. 
of  executor,  etc.,  must  be  given  before  execution  of  decree,  2766. 

ORAL — pleadings  allowed  in  certiiin  actions  in  N.  Y.  marine  court,  3185. 

testimony  how  taken,  for  use  before  justice  of  the  i>eace.    (See  COMMIBSIOK.) 

ORDER — for  i)aynient  of  money,  how  enforceable,  16. 
appeal  to  court  of  appeals  from,  190,  191. 
heard  as  a  motion,  192. 
in  superior  city  court,  by  county  judge,  277. 
in  N.  Y.  marine  court,  who  may  make,  327. 
of  N.  Y.  marine  court,  st^rvcfl,  \\lK;ro,  888. 
in  county  court,  wlio  may  make.  854. 
obtained  by  surprise,  mistake,  724. 
must  be  in  writing  ;  detinition  of.  707. 
to  show  cause,  transferable  to  another  judge,  771. 
who  may  make  ex  i)arte,  out  of  court,  770,  772,  778. 
by  whom  vacated  or  modilied,  772. 
made  by  county  judge,  l)y  whom  reviewed.  774. 
staying  proceedings  wlien  not  to  exceed  twenty  days,  775. 
renewal  of  motion,  770-778. 
tune  to  appeal  from,  enlarged.  785. 

publication  of,  in  certain  actions  for  benefit  of  creditors,  786. 
i)refeience  on  calendar.  9'J8. 
for  discovery,  how  ()l)tained,  S0.V807. 
id.:  liow  nud  when  vacated,  80!}. 

for  prosecution  of  l)oud,  eic  for  VKnvit\.\.o^  *vvvtor,  814. 
fortriHl,  substituted  for  feiii^ueA  \>>sv\c,"tS-r;^. 
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in  special  proceeding  where  to  be  entered,  825. 

for  commission  to  tiike  depositions.  887-915. 

to  change  place  of  trial ;  motion  to  set  aside  :  appeal  from.  960. 

provisions  as  to,  in  proceeding  instituted  by  State  writ,  19^. 

for  discharge  substituted  for  writ ;  service  and  effect,  ^i048. 

enforcing  such  order  ;  penalty,  etc.  3019. 

terms  in  provisions  concerning  certiorari,  defined,  3146. 

appeal  from.    (SeeAppKAL.) 

of  arrest  in  justice's  court.    (See  Arrest.) 

final,  in  surrogate's  court.    (See  Degbbe.) 

OSWEGO,  KECORDKR'S  COURT  OF-is  court  of  record,  «. 
civil  jarisdictloii  prescribed,  .S196. 

pending  actions  to  be  transferred  to  supreme  conn,  <197. 
id.;  papers  to  be  transmitted  to  county  clerk,  8198. 
power  of  supreme  court  in  actions  so  transferred,  8199. 
proceedings  in  case  of  judge's  disability,  8S00. 
service  of  snbpoena,  8301. 
jurisdiction,  etc.,  of  judges  in  certain  actions  not  affected,  8SQ8. 

OVERSEER  OF  HIGHWAYS— in  action  for  cutting,  etc.,  trees,  1668. 
may  seize  animals  ronuiug  at  large,  8064. 

OVERSEER   OF   THE   POOR— mnst  apply  for  appointment  of  committee  fof 
lunatic,  when.  28S4. 
notice  of  application  for  appointment  of  sach  committee,  9325. 
fine,  imposed  for  contempt,  must  be  paid  to,  etc.  2876. 
justice's  minute  of  fine,  imposed  on  defanltiug  witness,  deemed  a  judgment  in 

favor  of,  2976. 
may  maintum  action  for  penalty  for  animals  straying,  8062. 
when  proceeds  of  sale  of  strays,  etc.,  may  be  paid  to,  8093,  8094. 
action  by,  in  case  of  animal  wilfnlly  set  at  large,  8100. 
may  appear  in  such  action  or  proceeding,  when,  etc.  8112. 
rights  of,  when  private  person  fails  to  prosecnte,  8113. 

OYER  AND  TERMINER,  COURTS  OF— courts  of  record  ;  seal,  2,  27. 
appointment  of  times  and  places,  282. 
publication  of  such  appointment,  238. 
governor  may  appoint  extraordinary  term,  234. 
any  justice  of  supreme  court  may  preside,  235. 
failure  of  ;  places  for  holding,  2S7,  238. 
may  order  additional  jurors  drawn  ;  proceedings  thereupon,  1()68,  1(X0, . 

P. 

PAPERS— destruction  of  certain,  when  court  may  order,  21. 
lost  or  withheld,  how  supplied,  786. 
admission  of  Keuuineness  of,  may  be  required,  785. 
inspection  and  discovery  of,  803-809. 
service  of,  60,  102-107,  425-445. 

PARTICULAR  ESTATES— (See  Estate.) 

PARTIllON,  ACTION  FOR— in  snperior  city  court,  868. 
in  county  court.  340. 

gnardian  for  non-resident  infant  defendant,  473. 
place  of  trial,  982. 

action  for.  when  it  may  be  bronght,  1532. 
id.;  by  holder  of  vested  remainder  ;  by  an  infant,  1538,  1534. 
guardian  ad  litem  for  infant,  how  appointed,  1535. 
becurity  to  be  given  by  such  guardian,  1536. 
action  may  be  maintained  by  heir,  for  partition,  etc.  1587. 
who  must  oe  made  parties  to  action  for,  1538. 
who  may  be  made  parties,  at  plaintiff's  option,  1.539,  1540. 
provision  when  party  defonilant  is  unknown,'  1541. 
complaint  in  action  for,  wlmt  lo  state,  1542. 
title  or  interest  of  parties  to  be  tried  in  action  for,  1543. 
issues  of  fact,  triable  by  jury,  1544. 
when  title  to  be  ascertained  by  court,  1545. 
interlocutory  judgment. ;  when  to  direct  sale,  etc.  1546. 
id.;  when  to  direct  partial  partition,  1547. 
id.;  shares  when  to  lie  set  off  in  common.  1548. 
id.;  directing  partition  must  designate  commiseloneT^^  l&4Jk 
commiBuioDem  w,  oatn  :  removal :  appointment,  elc.  i^. 
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PABTITION,  ACTION  FOB-HWfOiJilMCl. 

when  commiHiooen  most  moks,  1651. 

bow  oommlMiooeiv  mutt  divide  property*  IBBIL 

bow  mado  where  there  is  puticouur  estate,  IBBBr 

dutien  Mid  report  of  comnuBfloiien  in,  IfiM. 

fee8  and  ezpenaes  of  oommiaeionerB  in,  1690. 

cuart  may  conflrm  or  aet  a«ido  report  in,  1666. 

final  Jndgment  in  ;  effect  thneof,  1667. 

final  jndgment  in,  mnst  direct  deliverj  of  poaaoeaion,  18BB. 

id.;  mnet  award  coats.  1669. 

GOfita  agaiuot  nuknown  defendant ;  ezeeation  theraftor,  16681 

aale  of  propctty  in,  when  dtieoied,  1600. 

id.;  reference  toaaceruiu  creditura,  befosi  Jodgnent  for,  tUL 

id.;  prooeedinsB  <m  andi  reference,  16iiBi. 

interlucutory  Jadgment,  in  eaae  of  lien,  1668. 

application  for  money,  ao  paid  into  ooort,  ladi. 

paym«nt  of  nnsacinfled  liens,  from  moneya  in  ooart,  1666. 

Httch  proceedinga  uoi  to  iiffect  or  delay  other  purtibM,  1666. 

aale  of  dower  lutereat,  1607. 

aale  to  be  free  of  lien  of  dower  ;  di«poaiUon  of  proeoeda,  180BL 

groaa  ram  to  be  paid  to,  or  inveated  for  dowraea,  etc.  1668. 

lutereata  of  owners  of  f  otnre  estates  to  be  protected,  1570. 
-     married  woman  may  releaae  her  right,  to  hnaband,  1831. 

court  most  provide  for  protection  of  unknown  ownet%  153S. 

court  mnst  dlreet  terms  of  credit  on  sate  in,  1678. 

credit  on  sale,  how  aecared,  1574, 

aepanue  arearitlea  may  be  taken,  etc  1676. 

report  of  aale  in,  1676. 

filial  Judgment  after  conflnnatioii  of  aale :  effect  thereof,  lon, 

effect  of  muU  judgment,  after  sate,  upon  UMumibmnoea,  1668^ 

costs,  fees  and  ezpenaea,  bow  paid,  1671. 

proceeds  of  sale  in,-  diatribntioo  of,  etc.  1600. 

disposition  of  infant's  abukre  of  proceeds  of  sate  in,  IfiSL 

id.;  of  nuknown  and  absent  owner's  sliare,  1668. 

id.;  of  tenants  of  particular  estates,  1688. 

court  may  require  security  to  refund,  ISSi. 

yeciirity  on  iuvcstineut  of  proceeds  of  sale,  1585.' 

action  on  such  Hecniity  in  name  of  county  treasurer,  1586. 

conipeiibuiiou  to  equalize  partition,  when  awarded,  1S87. 

proc^dings  on  dealii  of  parties,  1588. 

reut:^  and  profits  may  be  adjusted,  in  judgment,  1589. 

guardian  of  infant,  committee  of  Inuaiic,  etc.,  may  petition  for  authori^  to 
agne  to  ;  conlentt*  of  petition,  1590,  1591. 

court  may  autiiorizi;  hucIi  agreemeut,  1592. 

effect  of  relcuiie^  e:fucu ted  under  t«ucb  authority,  1593. 

proceedingH  wiifre  t  lie  State  itj  iuterested,  1594.   . 

exempl.fled  copy  of  judgment  may  be  recorded,  etc.  1505. 

provisiouH  an  to  »ale,  etc.,  in,  applicable  to  aciion  for  dower,  1GS6. 

judgment  for,  in  action  for  wat^te ;  proceedings  thereon,  etc.  1666-1668. 

additional  allowance  to  plaintiff  in  action  for,  3lii5;;2-d:d54. 

for  provitiions  generally  concaruing  real  property.    (See  Rbal  Propsbtt.) 

PAKTN£R— may  obtain  discharge  of  attachment  against  partnerahip  property 
d93-e95. 
id. ;  release  of  property  levied  on  under  executiou,  1413-1417. 
how  one  may  compound  partucrsliip  debt  with  creditor,  19<fc^-1944. 
action  againt<t  partnership  engaged  in  transportation,  1945. 
when,  not  sued,  remains  liable,  1946. 

continuance  of  i)utiinet«s,  during  nction  for  accounting,  1947. 
may  execute  consent  in  proceedings  for  Insolvent's  discharge,  8166, 
of  juiotice  not  to  act  as  attorney  in  action  before  justice,  S8w. 

PARTY— parties  generally,  446-468. 
parties  severully  liable,  464-457. 

parties  prosecuting  and  defending  as  poor  persons,  460-467. 
infant  plaintiffs  and  defendants,  4U8-477. 
pniiisbrd  for  misconduct,  14. 
appear  in  pert^on,  or  by  attorney,  55. 

prosecuting  in  person,  subject  r.o  certain  provisions  as  to  attomeya,  7t» 
iwcil  not  join  with  sureties,  in  bond  or  undertaking,  811. 
bond,  etc:,  to  people  or  public  othcet,  \iow  VTOvvecvw^d,  WA. 
cimnge  of  parties  not  to  affect  bond  ot  \iud^iT\A\s\u?.,^'«>. 
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PARTY— continued. 

exnmiued  as  witness,  870,  etc. 

death  of.    (See  Abatbmsmt.) 

executors  all  coutnidered  one  person  in  action  against  them,  1817. 

improper  joinder  of,  a{i:Hint*t  persons  in  transportation  business,  except,  1945. 

citation  in  surrogate's  court,  of  persons  constituting  a  class ;  id.,  when  some 
unknown,  2518. 

when  person  not  a,  may  appeal  from  decree  or  order  of  surrogate's  court, 
2569-2575. 

may  be  brought  in,  on  petition  of  executor,  etc.,  cited  to  account,  2728. 

not  cited  may  contest  accouutino:  by  executor,  etc.  2731. 

for  purpose  of  distril)Utiuu  of  decedent's  estate,  2748,  2H1-1. 

to  be  named  in  citation  for  disposition  of  real  property  of  decedent  for  pay- 
ment of  debts,  2754. 

not  cited  may  appear  on  hearing  on  such  application,  2765. 

who  must  be  cited  in  proceedings  to  compel  payment,  etc.,  by  testamentar}' 
trustee,  280tj. 

who  may  petition  for  settlement  of  account  of  such  trustee,  2808. 

may  be  brought  in  on  petition  of  trustee  cited  to  account,  2809. 

not  cited,  may  contest  uccountinsr  by  executor,  etc.  2810. 

who  cited,  on  application  for  general  guardian  of  infant,  2823,  8824. 

parties  to  civil  action,  how  styled,  3338. 

appearance  of,  in  justices'  courts.    (See  Appearance.) 

PATENT— action  to  vacate  letters.    (See  Letters -Patent.) 

PAYMENT— evidence  of  payment  by  executor,  when,  etc.  2734. 
decree  for,  and  distribution  of  estate  by  executor,  etc.  2743. 
petition,  etc.,  to  compel  payment,  etc.,  by  testamentary  trustee,  2804-3808. 
payment,  distribution,  etc.,  by  testamentary  trustee,  2811. 
evidence  of,  by  testamentary  trustee,  wlieu  vouchers  lost,  2811. 
evidence  of  payment  by  guardian,  when  voucher  lost,  2850. 
of  debts,  etc.,  of  decedent.    (See  Bual  Property,  Disposition  of,  etc.) 

PAYMENT  INTO  COURT— regulated  in  detail,  743-754. 
must  accompany  tender  after  action  brought,  732. 
judgment  directing,  how  enforced,  1241. 

must  be  directed  by  interlocutory  judgment  in  partition,  1563. 
application  for  such  money,  how  made,  etc.  1564. 
order  for  payment  of  liens  in  such  case  ;  satisfaction,  etc.  1565. 
in  partition,  when  ordered  to  secure  dower  right,  15(58,  1569. 
id.;  when  ordered  to  secure  future  estate,  inchoate  right  of  dower,  etc.  1670. 
money  directed  by  court  to  be  invested  in  partition,  must  be  in  name  of  county 

treasurer,  1575,  1585. 
proceeds  of  sale  of  unknown  or  absent  defendants'  int^ests  iu  partition,  how 

invested,  1582. 
security  on  moneys  invested,  in  partition,  to   be  taken  in  name  of  county 

treasurer,  1585. 
action  on  security  for  moneys  invested  may  be  maintained  iu  county*  treasurer's 

name,  1586. 
of  snrplus  moneys  arising  on  foreclosure  sale,  1633. 
in  foreclosure,  before  judgment,  complaint  dismissed  upon.  etc.  1634. 
id.;  after  judgment,  proceedings  stayed  ;  subsequent  default,  etc.  1636. 
of  damages  hst^es^ed  on  writ  of  annessment  of  damages,  2115,  2116. 
investment  of  money  so  paid  in,  2117. 
such  money,  how  obtained  by  claimant,  2118. 

of  surplus  moneys  on  sale  under  mortgage  foreclosure  by  advertisement,  2404. 
claimant  for  such  moneyi<  to  file  petition,  2405. 
application  for  such  surplus  moneys,  2406. 
order  for  distribution  thereon,  2407. 
limitation  of  provision  as  to  such  surplus,  2408. 
money  paid  into  surrogate's  court,  etc.,  how  disposed  of,  ^37. 
decree  in  surrogate's  court,  directing,  etc.    2553. 

of  money  to  secure  debt  not  due,  on  settlement  of  account  of  executor,  2745. 
of  surplus  arising  on  sale  of  re.il  property,  pending  appial,  in  proceedings  to 

dispose  of  same  for  payment  of  decedent's  debts,  2769. 
of  proceeds  of  sale,  mortgage,  or  lease  of  real  properly,  2786. 
in  N.  Y.  marine  court,  funds,  how  deposited,  3164. 

PENALTY— action  to  recover,  may  be  brought  in  superior  city  court,  when,  SOS* 
limitation  of  action  for,  383,  384,  387,  394. 
arrest  in  action  for,  549. 
action  to  recover,  place  of  trial  of,  983. 
for  taking  down,  etc.,  notice  of  sale  put  up  by  BYiCi\ft..  \'S)£&. 
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KNALTY    Cfiutinneii. 

for  Kjlliui:  Pill  proiHTty  on  inHofBciciit  noiicc.  etc.  1486. 

ariimi  for  furfnUirc  or,  by  pi-ixm  Hpt.'cijilly  ujfjLrrcivod,  1898. 

whi-n  ■.mil  urfioii  may  bt'liroiiifht  by  tomiiiou  informer,  1804. 

>in  h  m-lioii  I'aiiiH't  bi;  coni|in>m  Bvci  without  li'ave  of  court,  18M. 

hCrvirc  and  tiling  nf  Mitmiion><  in  ><nch  nctioii.  1895. 

»*a-li  aiMJoii  not  barrt-d  by  acolliisivf  recovery,  1896. 

iiKlonrmcut  on  ^nul^loni4  in  notion  for  peimlty  or  forfcicare,  1607. 

uIh'ii  pan  <»f  penalty  or  forfeiture  may  Ihj  n-covercd,  1898. 

anion  by  oinccrM  ()f  county,  town,  etc.,  to  recover  statutory,  19B28,  lOSBi 

aciioii  by  |H'ople  for  |K'iialiy  or  forfeitnn*,  llWl. 

how  uetion  by  p<'ople  for.  may  l>e  brought,  1962. 

money  recoveK'd  therein.  Iiow  dii*)X)8ed  of,  19U8. 

indorsement  upon  ^ummonB  ;  judgment  for  part  only,  1934. 

aciion  on  reeoiiuizancc  forfeited,  nuit  for,  19(M). 

money  re<"eive(l  by  districl-uttoniey  for,  bow  dittponed  of,  1967. 

for  ne;zlecl.  etr.,  to  obey  habeat*  corpus  to  tc«»tify,  '^014. 

lor  jud^c  or  court  refut*in^,  etc.,  habeas  corpuf*  or  certiorari,  9090. 

for  dixiiieilii'iice  of  order  to  di^<chargo  prii*oner,  1^049. 

r<  r  re  inipri>*onin'4  di^chanied  j^risoner,  2051. 

ft>r  coiicealinix,  etc.,  prisoner  to  avoid  Htirvicc  of  writ,  9059. 

for  aiding,  et;\.  in  such  concealment,  etc.  9(J58. 

for  refusing  copy  of  maiulate  on  which  person  it*  detained,  9065. 

aeiiou  for.  I):irn'd  by  payment  of  line,  on  final  order  uwurdiug  peremptory  man- 
damus, 5J«MH). 

if  cri'ditor  swearn  falsely  in  proccedingn  for  discharge  of  insolvent  from  debt*, 
•J  139. 

ujMin  county  clerk  for  neglect  to  record  order  in  sup.  proc,  9470. 

for  refusal  to  be  sworn,  etc..  on  proceedings  for  discovery  of  property  "wlla- 
belli  from  executor,  etc.  '.2710. 

for  ri'fusal  to  <leliver  snch  property  after  decree,  9714. 

for  disobedience  of  ord<?r  for  e.xecutor,  etc.,  to  account,  9797. 

for  taklni^ down,  etc.;  notiee  of  sale,  iJ^T^,  3030. 

for  disobedi' iK'c  l)y  testamentary  jtrui^tee  to  account,  9809. 

for  disohi'dieuce  by  guardian  of  order  to  account,  9S50. 

when  action  for.  may  be  brought  Ix-fore  justice  of  peace,  9869. 

id.;  before  ju>tice  of  the  peace  in  Brooklyn,  3117. 

for  ci-JMunjd  eontinipt  l)et'oi('  justice  of  the  peace,  2871. 

dcfend:int  ni;iy  i;e  arrested  in  action  befori*  justice,  for,  2895. 

for  wroHi^  (h'livi'ry  of  chattel  l)y  constable,  in  justice's  court,  9028. 

for  rcrn>iii'.,'  to  appear  and  testify  in  action  l)efore  justice,  2974,  2975. 

extMUiicm  on  jnstice's Jud^nient  for,  how  imlorsed,  ?J02C. 

upon  >herill  or  J.iiloi- f«r  refusing  to  discharge  dei)tor  imprisoned  on  justice's 
execmion,  after  .-illidavit  niiule,  etc.  'Wib. 

action  for.  for  siifferiuLr  animal  t)  siray  in  highway,  3082,  3083. 

upon  justice  orc()nstal)]e  for  l)uyiMg  claim  for  purpose  of  suing,  3138. 

upon  jiis(ice  of  ihejH'ace  for  not.  paying  over  money  collected.  3153. 

action  to  recover,  nn<ler  New  York  charier,  where  brought.  3215. 

when  action  for,  may  be  brought  injustices'  court  of  Albany  or  of  Troy,  3823. 

for  olhcer  receivinir.  et('.,  illegal  f<'es,  3282. 

»EN1)KNC'Y  OF  At^TION.     (See  Notick  op  Pendbnoy  op  Action.) 

•KDi'LHOF  TIIK  STATE-may  l)e  made  party  in  partition,  1594. 
inaction  by  orag:iinxt.  on  lost  negotiabk?  paper,  1918. 
as  to  actions  in  name  of  the  i)eople.     (S  e  Attouvky-General.) 
action  by,  for  i)enalty,  etc.,  when  maintained,  I'JOl. 
action  b\.  for  forfeiture,  etc.,  how  brought,  19o2. 
money  recovered  in  such  action,  how  di^-posed  of,  19G3. 
cerlMiu  proceedings  in  such  action  regulated,  1904. 
recognizance  :  how  forfi  ited,  19(55. 

:ction  on  forfeited  n-cognizance,  by  district-attorney,  1966. 
money  collected  l)y  district  attorney,  how  disposed  of,  19C7. 
aciion  for  fuiuls  illegally  obtained.    191)9.    (See  Public  Fuxds.^ 
action  l)y,  to  recover  personal  property  forfeited  for  treason,  19^. 
scire  facias,  (juo  warranto,  itc.   al)olished.  1983. 
actions  to  be  broimht  in  tlu;  nanui  of,  1984. 
judixment  for  ci>sts  may  l)e  laki^n  against,  19H5. 
execmion  not  to  issue  ;i<;ainst.  l'J8">. 
rel;Ut>r  when    to  be  joined  witl),  as  plaintiff  ;  compensation  of  attorney-gen* 

eral.   V.m\. 
not  o/>/ige</  to  give  security  to  obliuu  y>to\\^\ow\\\  Tv.vcvoiVj,,  VJRft. 
a»  it)  Siutv.  writs  in  actions  V)y,  lOVVA,    vj^vic,  v\Vo,^tKV¥.  Nsyw-^^^j 
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PBOPLE  OF  THE  STATK—contimted. 

provisionti  reiating  to  foraclorarc  by  adveftieemmt,  M09. 

Jarisdictioo  of  jaetice  of  the  peace  limited  wlien  people  are  party,  2B68. 

id.;  of  jnetice  of  the  peace  in  Brooklyn,  3117. 

what  action  in  name  of,  may  be  bronjeht  in  district  conrt  of  New  York,  8S15. 

what  action  in  name  of,  may    be  bronght  in  jnetices*  court  of  Albftny  or 

Troy,  8228. 
costs  awarded  againpt,  bow  to  be  paid,  8241. 
id. ;  in  action  brought  on  the  relation  of  private  pcr^n,  etc.  SMS. 
costs  not  to  be  awarded  against,  in  certain  actions,  8S48. 

PEBISHABLE  PBOPEBTT— attached  or  le\ied  npon,  656. 

PERJURY— before  slicrifiTs  jury  is,  108. 

by  interpreter  of  N.  Y.  mnnne  court,  384. 

swearing  falsely  in  any  form,  851. 

in  proceedings  relating  to  trial  juror  in  New  York,  1126. 

by  impiisoned  debtor,  effect  of,  2214. 

PERPETUATION  OF  TESTIMONY— proceedings  for,  WO,  871. 

PERSONAL  INJURY— claims  for,  not  assignable,  1910. 
justice  of  peace  has  jurisdiction  in  action  for,  2802. 
definition  of,  as  used  in  the  new  revision,  8848. 

PERSONAL  PROPERTY— definition  of,  as  used  in  chapter  on  surrogate's  conrts, 
2514. 
probate  of  will,  how  far  conclnpive  an  to,  2626. 

ancillary  letters  may  issue  on  will  of,  proved  in  fortngn  country,  2605. 
when  bound  by  execution  on  judgment  of  justice  of  the  peace,  8060. 
what  personal  property  miiy  be  levied  upon,  by  such  execution,  8080. 
definition  of,  3848. 
action  to  recover.    (See  Action  for  a  Chattel.) 

PETITION   IN   SURROGATE'S  COURT -jurisdiction  of  surrogate  in  new  or 
altered  county,  depends  upon  locality  where  petition  itt  presented,  2479. 
commencement  of  proceedings  by,  in  surrogate's  court,  2516. 
presentation  of,  a  special  proceeding,  when,  2517. 
afiidavit  of  persons  constituting  a  class,  to  accompany,  2518. 

PHYSICIAN— to  county  jail,  126. 
compt-teucy  as  witness,  834. 
knowingly  giving  false  certificate  as  to  jurors,  1 120-1  IGl. 

PLACE  OF  TRIAL— prescribed  ;  and  mode  of  changing,  962-991. 
to  be  named  in  complaint,  418. 
of  issue  of  fact  upon  alternative  mandamus,  2064. 
of  action  before  justice  of  tne  peace,  2869. 

PLAINTIFF— in  action  of  ejectment,  who  may  and  may  not  be,  1408-1505. 
in  ejectment ;  what  complaint  must  state.  1510,  1511. 
may  apply  for  new  trial  in  ejectment  after  trial  of  issue  of  fact,  1525-1528. 
in  action  of  ejectment,  wliat  to  recover,  1531. 
consent  of  surrogate  required  for  infant,  in  partition,  1534. 
only  joint  tenant,  or  tenant  in  common,  may  be,  in  action  for  partition,  1588. 
complaint  of,  in  partition,  what  to  state,  1542. 
in  partition,  and  party  claiming  under  him,  are  bound  by  final  judgment  on 

report  of  commissioners,  1557. 
in  partition,  may  be  required  to  give   security  before  receiving  proceeds  of 

sale,  15S4. 
compensation  to  equalize  partition  between  parties,  1587. 
proceedings  on  death  of,  in  partition.  1588. 
action  to  compel  determination  of  claim  to  real  property,  1638. 
complaint  of,  in  such  action,  1G39. 

who  may  maintain  action  against  claimant  of  dower,  1647. 
corporation  may  be  party  to  action  to  determine  claim  to  real  property,  1650. 
who  may  be,  in  action  for  waste,  1652-1656. 

may  elect  to  have  partition  in  such  action  ;  judgment  therefor,  etc.  1666, 1657. 
may  elect  to  take  judgment  for  damages  in  («ncn  action,  1658. 
filing  of  notice  of  penaency  of  action  by.  or  against,  1670-1674. 
in  action  for  divorce  or  separation,  when  deemed  resident,  1768. 
relator  when  to  be  joined  with  people  as,  1986. 
party  prosecuting  civil  action  is  styled,  3338. 

PLAINTIFF  m  JUSTICE'S  COURT- -must  prove  his  caac  \»toT^\v'fc  wa.x^wS'?** 

before  justice,  2891. 
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moftttppMr  after  iucli  notici^  or  wdkt  li<fiMl;  nC  nonii1l,MI 

PUUDIllO-tlMpl«iidii«i  ta  n  ae^MinviUrted  !■  dateO,  «S«t ' 

comptelnt,  478-480L 

demnrrar,  467-400. 

•nswer.  BOO- 618. 

reply,  614-M7. 

provieiooe  gvnertily  •ppltoablo  to  ylwiflt«g%6M"tiy. 

most  be  in  Bnglirh :  obbrBTfaitloiii^  flt. 

objeettou  oT  HmlCAtlQa  of  aetim,  to  bo  takoa  hj  oiiswor,  418L 

TeriflcatiOD  of.  518-fitt. 

privste  ftatnte,  how  pleaded,  880. 

accoont,  bow  pleaded ;  bill  of  partioolan^  ML 

jadgment  of  an  Infailor  ooarC,HlL 

condltiona  pfeoedent,  SM. 

instmmeDt  tor  pajment  of  monoft  8i^ 

Id  Blander  and  flbel,  MB. 

.mitigatlog  circnmatancee,  jMB,  6M. 

frivoKNM,  demurred  to,  687. 

Bbam  answer  or  dofence  tftrlekn  oat,  68Bt 

variance,  6£0,  6^0. 

ftillnre  of  proof,  641. 

amcndmonta  of  connw,  648. 

amended  for  delay,  atricken  ontg  648L 

id.;  copy  to  be  ecnred,  648. 

id.;  effuet  of  fallnra  to  answer,  41J,  618. 

eupptemental.  when  allowed,  elBect  of,  644. 

mottou  to  make  dtjfinite.  etc.  616. 

defects,  when  disregarded,  781-788. 

loet,  copy  muy  be  used  in  place  of,  786. 

when  not  amended  wii,honr  order,  787. 

enpplemental,  on  bringing  in  snccessor,  780. 

relief  from  failure  to  niuko,  788. 

tr  De  filed  within  ten  duys  after  e«rviceof  copy,  884. 

f^tinplemenral,  in  oction  for  waste,  1657. 

fal^ic,  doea  not  create  liability  on  part  of  execntor,  1831. 

oral,  upon  writ  of  maiulnmns  ttbolit<hed,  fX)QO. 

certain  provisions  as  to,  apply  to  niaudamns,  2076,  2080. 

not  allowed  upon  writ  of  prohibition,  2099. 

written,  muy  be  required  in  surrogate's  court,  2588. 

verification  of,  in  s^ncb  court,  2534. 

in  justice's  court,  when  issue  to  be  joined,  2064. 

id.;  what  are,  2935. 

id.;  general  rules  of,  2940. 

id.;  conrt  may  require  items  exhibited.  2942. 

id. ;  immaterial  variance  to  be  disregarded,  2948. 

id.:  amendment  of.  2944. 

(See,  also.  Complaint  ;  Answeb  ;  Dbmubbeb.) 

PLEDGE — how  levied  on  and  sold,  under  execution,  1418. 

POLICE  COURTS— not  of  record,  3. 

'OOR.    (See  Ovsbsbbr  op  tw£  Poob.) 

POOR  PERSON— suing  or  defending  as,  regulated,  458-467. 

POSSE  COMITATUS,  104,  2030,  8158. 

POSSESSION— when  to  be  restored  to  defendant  in  ejectment,  1508. 

of  pluiutiff,  not  to  be  affected  by  vacating  of  judgment  in  ejectment,  ezc^ 

etc  1529. 
writ  of,'  abolished,  1687. 
summary  proceedings.    (See  SuioiABT  Pbocbbdinos,  etc) 

(See,  also.  Demand.) 

POWER  OF  COUNTY— sheriff  may  require,  to  overcome  resistance,  104. 
called  to  aid  in  execution  against  person,  or  precept,  2080. 
to  execute  mandate  of  justice,  in  case  of  resistance,  8158. 

PRECEPT— to  bring  up  prisoner,  in  iiabeas    corpus,  etc.  2020. 
power  of  county  may  be  caUcA  owl  to  <ix.ecute  such,  2030. 
in  sammary  proceedings  to  recovet  vo««e««\oTk  ol\«.tv^^^99i^^9M.. 
in  proceeding  relative  to  animal  stta>|m«;,«Xft.  «3Ki-9fi«k 
(Sec,  oLso,  Mandate.) 
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*KBSUMPnON— of  payment  of  judgment  of  court  of  record,  376-878. 
id.;  decree  of  8nrrogate''8  coun  of  the  State,  875-878. 
of  death  in  certain  ca^ieB,  841. 

■TKlSONER^regalatious  affecting,  110-157. 

hal>ca8  corpng  to  teutify  when  to  i^ene  for,  confined  for  felony,  «i011. . 

certain  to  be  remanded  on  retnrn  of  sach  writ.  9018. 

when  may  prosecute  writ  of  habeas  corpn?  and  certiorari,  9015-9016. 

on  retnrn  of  habeas  corpus  to  inquire,  etc.  2037-9039. 

proceedings  upon  sickness,  etc.,  of,  2040. 

when  certiorari  may  issue  on  application  for  habeas  corpns,  9041-9048. 

bail  of,  on  certiorari ;  by  whom  and  how  taken,  2045,  2046. 

discharge  of,  on  certiorari.  2047-2049. 

when  discharged,  not  to  be  re-imprisoned  ;  when  he  may  be,  2050. 

penalty  for  viohition  of  Inst  section.  2051. 

penalty  for  concealing,  etc.,  to  avoid  service  of  linbeas  corpns,  2059-2058. 

warrant  to  bring  up.  about  being  removed  ;  proceedings,  2054-2057. 

cnstody  of.  nntil  he  gives  bail  on  appeal,  2063. 

when  recognizance  thereon  to  be  valid  for  udjouinment ;  duty  of,  etc.  2064. 

copy  of  process  to  be  delivered  to,  2065. 

care  of  property  during  imprisonment ;  when  application  made,  2219. 

who  may  apply  for  appointment  of  trusstees  for  that  purpose,  2;^. 

creditor  applying  to  be  appointed  such  trustee  must  relinquish  security,  etc. 
2221. 

contents  of  petition  in  snch  ])roceediiigs.  2222. 

copy  of  sentence  and  aflidavit  to  be  presenttd  with  petition,  2223. 

proceedings  upon  presentation  of  the  papers,  2224. 

proceeding  on  return  of  order  to  show  cause,  2225. 

effect  of  order  appointing  such  trnsten,  2226. 

removal  of  trustee  ;  appointment  of  Jiew,  2227. 

prisoner's  property  ;  how  applied,  2228. 

id.;  to  be  delivered  to  him  on  his  discharge,  2229. 

application  of  foregoing  provisions  to  persons  already  sentenced,  9930. 

unable  to  endure  confinement  may  be  discharged  by  N.  Y.  marine  court,  8163. 

certain  provisions  concerning  oxeculion  of  mandates  apply  to  civil,  only,  3347. 

when  may  be  required  to  tile  security  for  costs,  32t)8-8270. 

exemption  or  discharge  of  civil,  from  arrest.  (See  Insolvent  Debtor  ;  Ex- 
emption PROM  Aruest.) 

discharge  of  judgment  debtor  from  imprisonment.  (See  Judgment  Debtor.) 
(See,  also.  Imprisonment.) 

3»RINTER— fees  of,  3317. 

3*E0BA.TE~may  be  directed  by  judgment  in  action  to  establish  will,  1863. 
contents  of  such  judgment ;  duty  of  surrogate,  1864. 
revocation  of.    (See  Kevocation.) 
of  heirship.    (See  Heir.) 
of  will.    (See  Will.) 

PROCEEDS—of  sale,   etc.,  of   real  estate  of   infant,  etc.    (See  Infant  ;   Com- 
mittee.) 
as  to  proceeds  of  sale.    (See  Payment  into  Court  :  Sale.) 
for  distribution   of  proceeds  of   sale.    (See  Heal  JPropbrty  ;   Dispositiok 
of,  etc.) 

PROCESS — and  forms  of  proceedings,  courts  of  record  may  devise  new,  7, 
form  and  requisites  of,  22-24. 
want  of  seal,  wrong  seal,  or  mistake,  etc.  24. 
failureor  adjournment  of  court,  44. 
copy  to  be  delivered  on  service  of,  101, 
sheriff,  etc.,  must  execute  ;  return  by  mail,  102. 
in  special  proceeding,  neglect  to  execute,  how  punished,  108, 
resistiince  to,  104,  107. 

when  to  be  delivered  by  former  to  new  sheriff,  184. 
of  superior  city  court,  executed  in  any  county,  when,  278. 
of  county  court,  sent  to  any  county,  when,  347. 

designation  by  resident,  of  person  on  whom  service  may  be  made,  480. 
paper  in  special  proceedings,  when  served  like  summons,  432. 
unknown  defendant,  how  designated  in,  453. 
defects  in,  when  disregarded,  721-723. 
when  not  amended  witnout  order,  723. 
rales  as  to  service  of  papers  generally,  801,  807. 
execution  is,  of  court  from  which  issued,  13tj4. 
for provieioDB  relative  to.    (See  Citation  ;  Mani^JlTr  .  'W  ^fi.v.k&«i&  \ 
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dcnwlt,  dahnnT,  or  eoni«yiBce  of  pnwaiCT,  717,  T18, 

B«icn]  and  nilMelluicotu  provlilaiHi.  flfl.  nO. 
court  avqmrw  JuriMliGtion  rrum  lime  or^animg.  41«. 
wheii  noC  «fl«Ii!d  by  mppiHinenlal  pl«diD) 


•a  decided,  not  nL 
PUBLICATION— of  Iniwenrnte  repoH,  a  cuntempl,  8, 
nr  general  mldti,  18. 

of  cbangc  uf  place  tar  bolding  coarts,  SB,  40-42. 
uf  HmcudniPUH  of  mJra  a*  to  admission  oF  atlom«>,  etc.  ST. 
of  otdcr?,  etc.,  In  action  lor  bL'iicflt  uf  creditor*.  TMl 
of  legal  notice,  lime  of,  how  comiiiited.  7S7. 
Id.:  noUce*.  etc.,  wbereno  newpaiwr  In  Ihcconot]',  StS. 
affidavit  of  prloter  U  preeiiinpEive  evidence  of,  ftKI. 

of  notice  to  CTHlitor*  on  referuuce,  In  puliLioo.  IStS. 

of  iiotico  of  application  for  money  in  court,  in  partllion,  15M. 

and  service  of  order  to  abow  cause  on  pcUUoD  of  inulveut  for  dtaiiui 

from  dehtEi.  E1ES. 
of  order  to  ohoiv  cao»e  on  pilltion  of  iDSOlrent  debtor  for  axemptlOB  ot  d" 

charge  Frcni  arreet.  Sm. 
of  notice  of  application  fordiBCbargc  by  JndgiiMDt  debtor  Impdaonad  ca  n 

of  notice  of  mortgage  sale,  on  forecioaurc  by  advertiaeBiest,  SBB. 
of  notice  of  poatpouemont  of  Mich  anle.  8S9S. 
of  order  for  change  of  nnme,  Stli. 

of  order  lo  abowcatiae  in  procecdliga  for  vonr 
'i"n,  S434. 

'    -'--■T»[ilyd«B,  when,a 
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VBLlCATIOlff—eontiiwed. 

certain  provisions,  not  applicable  in  N.  Y.  marine  <H>art,  81M. 
.    aervice  of  summons  by,  in  N.  Y.  marine  conrt,  8170. 

when  connty  newspaper  refuses  to  pablish,  S208. 

proof  of  such  publication  ;  what  to  state,  8394. 

mle  of  constniction  as  to,  in  certain  cases,  8840. 

C7BLIC  ADMINISTRATOR— (See  Administrator.) 

DSUC  FUNDS—actiou  by  people  for  conversion,  etc.,  of,  IMB. 
vtay  of  otber  actions,  pending  the  foregoing.  1970. 
anch  actions  may  be  brought  in  foreign  courts,  1971. 
title  to  such,  vests  in  the  people.  1972. 
limitation  of  action  for  conversion,  etc.,  of,  1978. 
ultimate  dispo8itiou  of  proceeds  of  action.  1974. 
id.;  upon  petition  of  con)oration,  etc.,  agCTieved,  1976. 
attorney -general  must  bring  such  action,  1976. 
action  for  conversion,  etc.,  of.  must  be  in  name  of  the  pe(^6, 1984 

DBLIC  OFFICER-Hirrest  of,  649,  660. 
attachment,  637. 

verification  of  pleadings  on  behalf  of,  626. 
death,  does  not  abate  action.  766. 
records  and  pa|)erB  as  evidence,  938. 
seal  affl.^ed  ;  muat  search  and  certify,  960,  961. 

Slaco  of  trial  of  action  against,  etc.  983. 
isqualified  as  jurors,  10i9. 
exemption  as  jurors,  1080,  1081. 1127. 
certificate  of,  when  evidence,  921-961. 
production  of  books,  etc..  how  compelled,  etc.  886-809. 
visitatorial  power  of.  over  corporation,  1763. 
action  against,  by  tax  payer  to  prevent  waste,  etc.  1925. 
action,  etc.,byandagainst  county,  town,  and  municipal,  1926-1928. 
action  by  attorney-general  against  usurpei^  etc.    (£i««*  Attornet-GenebaIi  ; 

USURPBR.) 

not  required  to  give  security  on  application  for  tttaehment,  injunction,  etc. 
19M). 

fine  may  be  imposed  upon,  by  final  order  directing  peremptory  mandamus 
against,  2090. 

indehted  to  State  for  money  collected,  etc.,  cannot  be  discharged  from  impris- 
onment on  execuliun,  2318. 

when  may  be  arrested  in  action  against,  bc^fore  justice  of  the  peace,  2896. 

costs  cannot  be  awarded  against  school  oflicer  or  supervisor  in  certain  actions, 
wlien,  etc.  3*244. 

when  increased  costs  allowed  to  defendant  who  is,  8258,  8259. 

as  to  fees  of,    (See  Fees.) 

action  upon  oflBlcial  bond  of.    (See  Official  Bond.)    (See  Ofvickb.) 

JNISHMENT— for  crimes  and  misdemeanors,  8846. 

JRCHASER— from  heir  protected,  notwithstanding  devise,  2628.  

at  sale  of  real  property  for  payment  of  decedent's  debts ;  rules  as  to,  2773-8784. 

JO  WARRANTO— writ  of,  abolished  ;  relief,  how  obtained,  1968. 

R. 

SAL  PROPERTY— when  actions  brought  in  a  superior  city  court,  268. 

county  conrt  has  jurisdiction  of  actions  relating  to,  340. 

what  interest  in,  may  be  attached,  645. 

how  attached,  649. 

when  receiver  may  hold,  TIG. 

id.;  conrt  may  require  sheriflf  to  convey,  718. 

presumption  of  death  of  person  on  whose  life,  an  estate  in,  depends,  841. 

place  of  trial  of  actions  relating  to.  982-984. 

adjudged  to  be  bold,  how  sold  ;  effect  of  conveyance,  1242.   . 

contents  of  conveyance  of,  1244. 

lien  of  judgment  on.  how  acquired  ;  duration  of,  1250,  1251.  1266. 

how  levied  upon,  after  ten  ycar^-  from  date  of  judj^ent.  1252. 

lien  of  purcliHbC-mo-.xy  mortgage  bU{ierior  to  previous  judgmeot^ IBM. 

execution,  when  enforced  /jgain.«t.  1369-1371. 
execation  for  delivery  of,  requisites  of,  1373. 
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REAL  PROPERTY— «wttnw«d. 

exemption  of,  from  execution,  1395-1401. 

held  in  trust,  when  liable  toexecatiou,  1431. 

eq[nity  of  redemption  in,  not  to  be  sold  on  jadsmcnt  for  mortfi^age  debt,  1482. 

direction  to  be  indorsed  upon  execution,  in  t^ucb  u  case,  1433. 

as  to  t-ale,  redemption,  etc.,  ou  execution,  1430-1495. 

Hdver*e  pos«»e#i«iou  nnd  limitation  of  action,  362-375. 

guardian  or  tnistec,  etc.,  holding  over,  deemed  trespasser,  1064. 

reversioner,  etc.,  may  maintain  action  for  injury  to  inheritance,  etc.  1665. 

Joint  tenant,  etc.,  may  maintain  action  to  recover  his  proportion  of,  etc.  1608. 

action  for  cutting  down  or  injuring  trees*.  1667, 1068. 

notice  of  pendency  of  action  to  be  filed  in  action,  1670. 

effvct  of  such  notice  ;  recording  ;  cancelling,  etc.  1671-1674. 

when,  and  how  delivery  of  po»8e9!<ion  of,  compelled,  1G75. 

upon  t»ale  of,  in  certain  actiont*,  taxe?,  etc.,  to  bepaid,  1676. 

judgment  for  sale  of,  must  be  entered,  where,  1677. 

sale  of,  how  conducted,  etc.  1678. 

purchase  of,  by  certain  officers,  at  sale,  prohibited.  1679. 

reversioner  may  bring  ejectment,  after  tenant's  default,  1680. 

order  for  survey  of,  168iJ-1684 

liability  of  purchaser  of,  pending  an  action,  16^. 

infant  may  maintain  action,  etc.,  in  his  own  name,  1686. 

certain  writs  and  spi>cial  i^roceediugs  abolished,  168T. 

of  decedent  not  bound  by  judgment  against  executor,  1823. 

contract  for  purchase  of,  how  riached,  1874. 

action  to  vacate  letters  patent,  1957-J960. 

proceedings  to  restore  real  property  to  person  evicted  by  proceedings  for  dii- 

covery  of  death  of  life-tenant,  2317. 
deliuition  of,  as  used  in  chapter  on  surrogates'  courts,  2514. 
definition  of,  as  used  in  this  actl  3343. 
definition  of  "  distinct  parcel  "  of.  3343. 

proceedings  for  sale,  etc.,  of,  of  infant  Innatic,  etc.    (See  Invant  ;  Committbb.) 
action  for,  escheated,  or  forfeited  for  treason.    (See  Escheat  ;  Treason.) 
summary  proceedings.    (See  Sitmmaby  Proceedings,  etc.) 
as  to  action  to  comi>el  determination  of  claim  to.    (See  Claim  to  Real  PBO^ 

ERTY.) 

REAL  PKOPEKTY,   DISPOSITION  OF,    FOR   PAYMENTS  OF  DEBTS,  EIXJ., 
OF  DECEDENT- accounting  by  person  appointed  to  make,  2725. 
what  property  subjc^ct  to  be  »^o  dit<po.-<t'd  of,  2749. 
petition  ;  when  and  by  whom  presented,  27;"0. 
creditor's  time  to  npply  extended  in  certain  cases,  2751. 
contents  of  petition.  2752. 

procecdiui^s  where  some  of  the  facts  are  unknown,  2753. 
citation  thereupon,  2754. 
hearing  ;  party  not  cited  may  appear,  27.55. 
proof  of  debt  upon  which  judgment  has  been  recovered,  2756. 
the  last  section  qualified,  2757. 
dircree  to  recite  debts,  2758. 
what  proof  necessary  for  a  decree.  2759. 
decree  to  mortgage  or  lea^e  ;  dccirc  to  sell,  2760,  2761. 
id.;  when  title  is  iu  controversy.  27('2. 
id.;  order  in  which  different  parcels  are  to  be  sold,  2763. 
id.;  when  undivided  interest  or  precedent  estate  is  created  by  the  will.eJt 

2:()1. 
form  of  decree,  2765. 

bond  to  b(^  given  by  executor  or  administrator,  'c766. 
if  he  refuses,  freeholder  to  l)e  appointed  to  execute  decree,  2767. 
order  direc-ting  execution  of  decree,  2768. 
id.;  as  to  distinct  parcels  after  appiai,  2769. 
id.;  not  atticted  t)y  death,  etc.  2770. 
what  credit  allowed  on  ^aie,  2771. 
nio(l(;  of  sale  ;  notice  thereof.  2772. 
distinct  parcels  to  be  sold  separately,  2773. 
who  not*  to  purchase,  2771. 
order  to  vacate  sale  ;  re  sale.  2775. 
order  to  CDnlirni  sale,  conveyance  thereupon,  2776. 
wIku  conveyance  not  to  alfect  i)urcliaser  from  l>eir,  etc  2777. 
elTecf  of  conveyance  iu  other  cases,  2778. 
comii'jcr  for  lands  ;  \u>w  so\v\,  '•i'r»\>. 
u\.;  piirfhaserV  bond  io\  p'A\,\\\e\\V  W.OTvwV^w.STi^. 
id.,  when  interest  in  yuvl  oi  \uuv\  \\\w^  W  *^<>\«\,''Jl'^\. 
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REAL  PROPERTY.   DISPOSITION   OP,  FOR  PAYMENTS  OP  DEBTS,  ETC., 
OP  DECEDENT— conWntt^rf. 
id.;  effect  of  conveyance  of  decedent's  interest,  2782. 
id.;  effect  of  conveyance  of  part.  2783. 

pnrchaiMsr'B  title  not  affected  by  certain  irregularitiee,  etc.  2784. 
id.;  presumption  where  records  have  l>een  removed,  2786. 
proceeds  to  oe  paid  into  court  ;  effect  thereof,  2786. 
notice  of  distriootion  of  proceeds,  2787. 
hearing ;  proof  of  further  debts,  2788. 
when  sale  of  unsold  property  may  bo  directed,  2789. 
proof  of  claims  to  surplus  money,  2790. 
decree  for  distribution,  2791. 
id.;  county  treasurer  to  distribute,  2792. 
distribution  :  how  made,  2793. 

dower  in  lands  under  contract ;  how  computed,  2794. 
fund  set  apart  for  dower  ;  how  invested,  etc.  2796. 

id. ;  share  belonging  to  infant,  etc.  2796.  

effect  upon  proceedings  under  this  title,  of  an  action  to  foreclose,  etc.  2797. 

surplus  money  on  foreclosure  ;  when  paid  to  surrogate,  2798. 

id.;  how  distributed.  2799. 

securities  and  leases  :  surrogate's  duty  respecting  the  same,  2800. 

restitutiou,  for  assets  subsequently  discovered,  2w)l. 

ElECEIVER— regulations  as  to,  713-716. 

limitation  of  certain  actions  against,  383. 

death  of,  doe!«  not  abate  action,  766. 

reference  to  appoint,  827. 

may  be  appointed  in  action  to  dissolve,  etc.,  corporation,  1788, 1789. 

must  be  uppoinled  in  judgment  to  annul  corporation,  1801. 

of  corporation,  in  what  eases  appointed  by  court,  1810. 

may  be  appointed  on  disMolution  of  corporation,  2429. 

as  successor  to  deceased  executor,  in  action  to  establish  will ;  powers,  1860. 

in  action  by  creditor  to  compel  discovery  of  property,  1877. 

may  consent  to  discharge  of  insolvent,  when.  2153. 

security  for  costs,  when  required  in  action  by.  3271. 

application  of  certain  provi.<*ion«  concerning,  3347. 

as  to  fees  and  bond  of.    (S  (i  Fees  ;  Official  Bond.) 

RECEIVER  IN  SUPPLEMENTARY  PROCEEDINGS— order  requiring  delivery  of 
money  or  property  by  third  person  to,  2447. 
how  much  monry  or  propiTty  applied  to  payment  of  judgment,  etc.  2449. 
balance  of  such  money,  etc..  to  be  paid  to  judgment  debtor,  2450. 
notice  of  application  for  dismissal  of  sup.  proc.  2454. 
when  and  now  receiver  may  be  appointed,  2464. 
notice  to  other  creditors  of  application  for  receiver,  2465. ' 
only  one  receiver  to  be  appointed.    Former  receivership,  2466. 
order  to  be  filed  and  recorded,  2467. 
when  property  is  vested  in  receiver,  2468. 
how  receiver's  title  to  personal  property  extended,  2469. 
county  clerk  to  record  order  for  receiver,  etc.;  neglect,  2470. 
receiver  to  be  subject  to  control  of  court,  2471. 

ElECOGNIZANCE— forfeited,  remission  of,  286,  350-353. 
how  forfeited,  by  order  directing  prosecution,  1965. 
action  on  forfeited,  to  recover  penalty,  1966. 
damages  need  not  l>e  proved,  m  such  action  ;  judgment,  1966. 
money  collected  by  district-Jittorney  on  ;  how  disposed  of,  1967. 
action  upon  forfeited,  must  be  in  name  of  the  people,  1984. 
of  prisoner,  for  discharge  on  c<'riiorari,  2046. 
must  be  filed  by  judge,  etc.  2047. 

of  prisoner  on  appeal  in  habeas  corpus  and  certiorari,  2060-2062. 
when  to  be  valid  on  adjournment,  2064. 

RECORD— of  afiidavits  on  mortgage  sale  on  foreclosure,  2398. 
note  to  be  made  on  record  ot  mortgage,  after  foreclosure,  2399. 
of  orders  appointing'receivers  in  sup.  proc   to  be  kept,  2470. 
what  books  to  be  kept  by  surrogate,  2498,  2499. 
of  wills  proved  elsewhere  within  the  State,  2630. 
of  certain  wills  heretofore  proved  ;  how  far  evidence,  2631,  2632. 
of  decree  on  probate  of  heirship  ;  effect  thereof,  2657. 
of  will,  proved  elsewhere  in  the  United  States  ;  effect  of,  2703. 
copy  of  foreign  record,  will,  letters  testamentary, elc,  \\onn  «t\x\Xvvi\v\:vi^\ft.^  \ssi 

use  here,  ^04. 
of  notice  of  petiduucyot  action  between  credUot  iu\d  c.^cc.ulot  ^xivA. 


BBOOnxmU-of  tttf ,  OMpt  New  Toik  Co.,  nay  aet  tm  nurogalie,  irluii.  CM. 
is  incladed  in  tbe  word  **  Jadge/*  as  used  in  thiMiet,  8MS. 

BBCOBDBR'8  C0ITRT8— of  0«wego,  and  Utica  coorta  of  record,  t. 

(See  Utioa,  BiooBDn'a  Covsft  or ;  Oawaao,  BtcobdxbHi  Oousr  ov.) 

BECOV£ET-*apportioned  in  action  by  creditor  agalnet  leffateee  Jointlj,  ISttL 
apportioned  lu  creditorUi  action  agafnut  lieira  or  devt#ee«,  1817. 
coiloeive,  not  a  bar  to  action  for  penalty  by  infotiner,  IM. 
(See,  also,  Daxases.) 

BBDBMFnON— by  kHwee,  of  lands  in  anmmary  pcooeedinga,  9886-18581 

BEDSMPTION  OF  BBAL  PBOPBBTY  SOLD  ON  EXBOUTIOK,  1406-1I77. 

BBFBRBB— |;enenl  provisioms  regnlarinff  in  detail,  1011-lOM. 
to  soperintend  discovery,  etc..  apuoiuunent  and  fees  of,  807. 
in  special  caaes  may  be  appointed.  fti7. 
subpcena  in  certain  cases  before,  how  issued  and  served,  851 
order  for  ezaminaUoo  before,  of  party  or  witneas  before  trial,  etc.  839»,89i. 
when  testimony  reqnired  before,  may  be  taken  by  commission,  886. 
refnsal  of,  to  mske  finding,  may  be  excepted  to,  988. 
trial  by,  when  and  how  exception  taken  at,  and  after,  804,  88S. 
ruling  of,  excepted  to,  how  ruvlewed.  896. 
case,  how  made  and  settled  after  trial  before,  097. 
case  not  neci«sary  in  certain  appeals  from,  etc.  886. 
motion  for  new  trial  at  general  term,  when  trial  was  l>efore,  1001. 
when  trial  before,  c  'n  he  reviewed  by  motion  at  special  term,  1O08. 
motion  for  new  hoariiig  after  trial  of  speciHc  questions  by,  1004. 
when  cMrt  may  direct,  to  ascertain  damaees,  etc.  1315,  1916. 
to  determine  specUlc  questions  of  fact,  judgment  af cer  report,  1896. 
judgment  aft«r  trial  of  whole  issue  of  fact,  Ift^ 
required  by  judgment,  to  be  appcrinted  by  court,  1980. 
.llnal  jadgment  may  be  settled  o«if ore,  1981. 
hearing  on  asseeament  of  damages,  «etc.,  how  reviewed.  1988. 
sales  or  real  estate  adjudged  to  be  sold  by  ;  effect  of  conveyance,  1919.  - 
to  sell  real  property  adjudged  to  be  sold,  when  to  give  security,  1948. 
conveyance  of,  on  such  sales,  what  to  state,  VZH. 
exceptions  on  trial  bufoi'e,  99)2-997. 

liene,  before  judgment  of  sale,  iu  dower;  proceedings,  1621. 
in  dower,  to  at«certain  rights  of  parties  to  procoedb,  etc.  16;J4. 
sale  in  partition  may  be  directed  to  bo  maile  by,  1560. 
in  partition,  when  defendant  is  an  Infant,  or  in  default.  1545. 
id.;  must  be  appointed  before  interlocutory  judgment  for  sale,  to  ascertain 

liens ;  proceedings,  1561-1578. 
id.;  fees  and  expt.iiHes  of;  how  paid,  1579. 
on  trial  of  action  for  waste,  may  view  property,  etc.  1659. 
order  to  show  can^e,  or  warrant,  where  contempt  committed,  2S73. 
on  petition  for  discovery  of  death  of  life-tenant,  etc.  ^2305,  2800. 
life-tenant  may  be  brought  before,  by  habeas  corpus  when  ;  report,  2307, 2806. 
proceedings  as  to  sale  of  real  property  of  infant,  etc.  2d.v4,  2355. 
on  voluntary  dissolution  of  corporation  ;  proceedings  before.  2423-9427. 
examination  in  supplementary  proceedings  before,  2442-2145. 
surrogate  may  refer  questicm  of  fact,  or  account,  to.  2546. 
fees  of,  in  surrogate's  court,  same  as  in  supreme  court,  2566. 
may  be  appointed  by  appellute  court,  on  ai)peal  from  8urrogate>,  9586. 
certain  references  not  allowed  in  action  in  N.  T.  marine  court,  8160. 
that  court  may  appoint,  when,  8172. 

fees  of,  on  sale  under  foreclosure,  cannot  exceed  fifty  dollars,  8297. 
to  admeasure  dower.    (See  Comiiissionebs  ;  Fkes.) 

RBOISTEB— affidavits  of   mortgage  sale  on  foreclosure  by  advertisement  to  be 
filed  and  recorded  in  office  of,  2808. 
to  record  will  of  real  property  ;  iud«*x  ;  fees,  2633,  2634. 
receiving  a  salary,  must  account  for  and  pay  over  fees,  8285. 
fees  of,  must  be  tiixed,  on  demand  of  party,  3287.    (See,  also,  Fbbs.) 

RELATOR— when  to  be  joined  with  people  as  plaintiff,  1986. 

must  indemnify  the  people  ;  com|)eneation  of  attorney-geueral,  1986. 
when  to  be  joined  with  people  in  State  writ,  1094. 
attorney  for,  when  deemed  attorney  for  the  i>eople,  1995. 
may  demur  to  return  to  alternative  uuiudamus.  2078. 
wheu  mny  recover  damages  \u  such  vrocecdings,  2088. 
costs  iu  action  brought  by  \HH)\)\e,\u\\A\\\>-  Uk.  ?avi. 

(See  aiso,  i*"'^»»i  k  op  tue  bT^.Tit  \  ii.itoTa.»^x-ViiK&^sjju^ 
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REMAINDER— joint  tenants,  etc.,  of.  may  maintain  action  for  |)artitloii,  1688. 
owner  of  t>hare  in.  mnst  be  made  defendant  in  partition,  1588. 
liow  partition  may  be  made  tolioldcr  of  esuitein,  1558. 
in  action  to  determine  claim  to  real  property.  1688. 
defendant  may  plead  entate  in,  a»  answer  to  Hucb  action,  1641. 
proceedings  where  defendant  claims  in,  1648. 
action  for  injnry  to  the  inheritance,  1665. 
owner  of,  may  bring  ejectment  after  judgment  by  defanlt,  1680. 

REMITTITUR-194. 

REMOVAL— of  causes,  269,  SfTO,  319,  343. 
of  place  of  trial,  987-991. 

action  docx  not  abate  on  removal  of  executor,  trustee,  1828. 
of  testamentary  trustee,  2817,  2818. 
of  certain  cansei<  from  mayor's  court  of  Hudson  and  recorder's  courts  of  Utica 

and  Os^wego  to  the  supreme  court,  3196-3199. 
of  cause  from  district  court  of  New  York  to  common  pleas,  8216. 
ae  to  removal  of  executors,  administrators,  etc.    (See  Revocation.) 

RENTS  AND  PROFIT^-- are  included  in  damages  in  ejecimt-nt,  1497,  1531. 
use  of  property  to  be  set  off  against  rent,  etc.,  when,  etc.  1509. 
in  case  of  tieverance  of  action  of  ejectment,  1523. 
may  be  adjusted  in  action  for  partition,  1589. 
may  be  recovered  as  damages  in  action  against  tnietee,  etc.  1064. 
action  may  be  maintained  to  recover,  by  person  wrongfully  evicted  by  pro- 
ceedings to  discover  death  of  life-tenant,  2318. 

REPLEVIN— writ  of,  abolished,  1688. 

(See  Action  for  a  Chattel,  1688.    Id.;  In  Justice's  Court,  2920.) 

REPLY — defence  of  limitation,  when  taken  by,  413. 
demurrer  to,  for  insuflaciency,  493. 
what  to  contain.  514. 

application  for  judgment,  on  failure  to.  515. 
to  new  matter  in  answer,  court  may  require,  516. 
may  contain  two  or  more  avoidances  of  same  defence,  etc.  617. 
new  matter  in,  deemed  controverted,  5:22. 
stricken  out,  for  disobedience  to  order  for  discovery,  etc.  808. 
when  issue  of  fact  raised  by,  964. 

REPORT— definition  of,  3343. 

(See  Referee  ;  Verdict  ;  Commissioners.) 

REQUISITION.    (See  Action  for  a  Chattel.) 

RESCUE— of  property  or  i>erson,  punishable,  14. 
sheriff  liable  for,  587. 

RESISTANCE — to  mandate,  proceedings  in  case  of,  104-107. 
to  precept  or  attachment  against  i)erson,  2030. 
to  mandate  of  justice  of  the  peace  ;  sheriff  to  act,  3158. 

RESTITUTION— when  compelled  after  judgment  collected,  445. 

may  be  enforced  by  court  where  judgment  set  aside,  etc.  1202,  1323. 
when  awarded  in  proceidings  by  certiorari  to  review,  etc.  2142. 
when  awarded  by  appellate  court  in  summary  proceedings,  2263. 
may  be  ordered  on  reversal  of  justice's  judgment,  3058. 

RETAXATION— of  costs  ;  notice  thereof  ;  when  retaxatiou  may  be  directed,  8264. 
id.;  review  of,  by  court,  on  moiion,  3265. 

RETURN — of  writs  and  process,  lime  and  manner  of,  23. 
of  proceedings,  judge  out.  of  office  may  make,  25. 
of  warrant  of  attachment,  when  warrant  is  annulled,  etc.  712. 
by  officer  or  subordinate  court,  amendment  of.  7^. 
in  a  special  proceeding,  where  to  be  filed,  825. 
of  conimission.  901-903. 
writ  of.  abolished,  1G88. 

of  stieriff  is  presumptive  evidence,  in  action  for  chattel,  1734. 
State  writ,  when  may  be  returnable,  1908. 
of  habeas  corpus,  how  and  when  made.  2006. 
id.;  to  testify,  to  be  m,ide  ;  penalty  forneglect,  2014. 
of  hal)eas  corpus  to  testify  ;  prisoners  to  be  remanded,  2013. 
of  certiorari  or  habea.s  corpus  to  inquire,  etc.  2023-2026. 

proceed! iigH  on,  of  habeas  corpus,  2031.  _ 

to  writ  of   habeas  corpus   may  be  controverted   by  prisoner.^  ^tc>at%  \te!B«*^ 
upon,  2m9. 
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and  of  pMcminarr  wrll  of  niindtmns,  SWa,  SWB. 
c.  Kru  iir  pnjlill>illoH  ;  wrvitt.  ia»>-901l8. 
In  writ  of  wnlntiirl.  «lc..  whm  iind  when  retnniHbte.  aiSS-HlK. 
pncapt  III  tnmaarj  inuDBedlner,  whPii  miirnnlile.  iSS3h.  B93B. 
nf  wnrnuii  ut  liubniK  oorpus  )u  ewitemul  proceedlngx,  tOTO-sasS. 

Of  warruiitfMcoiicciionDfnne,  astr^&S. 


t.:..  Iij  IriMlec,  i!80S. 


- ., -,  ^.- — ,. -j«uGd  bv  iu*L^^>  ^.  . 

lo  iMiiiKr,  nw. 
Dt  wnmiTit  at  nlinrhinml  iiinilnst  properi]'.  WS. 

SiianiMlile.  of  iu>rv[co  nf  tnbinenn.  SS70. 
osraailQD  Inued  li;  Justice  of  ihr  pmw.  SCW. 
Df  inch  eiMiiiloii  bv  coivbihle  to  lualice,  HOBl, 

Id  ;  «hi'ii  jiiBlk-..  uin  of  iifflit..  SOW. 
Milhirri'luni;  how  eompHled.  3055. 


REVEKSION-joiut  1 


lindur.  iMc.  ISSH. 
a  flntcnaloe  claim,  1688. 


pnKKWdinoB  vlieru  defeudunt  vlaimi  in.  ISU. 
panlor  of.  maj  niKiniaii)  action  for  WiaHi',  Iflsa. 
Jnilinncnl  In  nctiim  tnt  i?h>(l'  liy  |Hivon  next  entltleil  to, 
scll'iii  tu,  for  Injurj  lo  SiheHliiBOB.  1MB, 
JndgniEnl  liy  deniuU  ngdlsst  bolder  nf  paniciilu'  er 
REVIK-ATION— I.I  lellere;  BceonntioB  ;  Miccetwr.  S» 


of  leritrs.  for  tailmr.  lo  kivi  ni;«  Imnd,  Xm. 

of  priiliule  c.r  ivlll  ;  miiv  lie  upplltd  fnr.'  iMT. 
whin  iippiinirlou  Ihertf.ir  inufl  lio  iiiadp,  S648. 

c'lei'iilor,  t^ic.  [o  EiiepeDd  proceedings  thcrCDpon,  SKti. 
h.'iirlusi  u|wn  sucli  implies ["■ti,  «K.l. 
dt'i'n<>'  iilKiii  r'iich  npplfciitioii,  t6iA 
iioil.c  ot  ditnt  ol  r.'YiwnlloB,  DUag. 

Id.;  fnr  dlpqiwllllciirliiii,  iBiHCOiiduci.  etc.  IWSB. 

Ctitlou  midi'lUllou  ibeteupon,  iUBe. 
rtring :  dwree.  S"^ 


decivE  uoc  U  tiltEct  Icel 
■niilMtWii  ol  exauDior. 

piociiHllliga  Uieri'Upnn. 


IB  RVOkLKl    WlUll 


r,  eic..  Hfler  revocation  4 


aHlilli-Hlitm  of  KPioml  su«rd»»I'».'^^^- 
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GHT  OP  ACTION— civil,  not  affected  by  prosccntion  for  criminal  offence,  1809. 
to  charge  jndgment  upon  real  property  of  defendants,  not  served  with  sum- 

mens,  1990-1941. 
provisions  concern ing  tmboiission  of  controversy,  2886. 
(bee,  also,  Cause  of  Action.) 

)CHESTER.  MUNICIPAL  COURT  OP  THE  CITY  OP— jurisdiction  of,  8826. 
id.;  in  actions  on  contract,  SI227. 

JLES— dfflnitiou  of,  17. 
must  i)e  published,  18. 

may  regulate  payment  of  money  into  court,  etc.  744,  746.  ^ 

discovery  and  inspection  of  books,  etc.  804. 
at  what  tv'rms  issues  hball  be  tried,  976. 
preparation  and  settlement  of  case  and  exceptions,  997. 
appeals  in  special  proceedings,  1361. 

giving  notice  of  application  for  execution  against  property  of,  1881. 
of  court  of  appeals,  as  to  admission  of  attorneys,  etc.  57,  58, 198. 
of  practice  in  court  of  appeals,  court  may  make.  193. 
id.;  justices  of  N.  Y.  marine  court  may  make,  3S8. 

S. 

XARY— justice  in  Brooklyn  to  receive,  in  lieu  of  fees,  etc.  3118. 
of  clerk  of  justice  of  tlie  peace  in  Brooklyn,  3119. 
of  inierpreter  in  police  courts  aud  justices'  courts  of  Brooklyn,  3121-3194. 

XE — on  execution,  1S84-1495. 

in  partition,  when  interlocutory  judgment  must  direct,  1546. 

i(i. ;  on  commissioners'  report,  15(50. 

id. ;  proceeds  of,  when  to  be  paid  into  court,  1563. 

id.;  apulication  for  snc^  proceeds,  how  made,  etc.  1664. 

id. ;  oraer  on  application  for  such  proceeds,  1565. 

id.;  of  existing  right  of  dower,  1567. 

id.;  proceeds  now  invested,  1569. 

id.;  to  secure  holders  of  future  estates.  1570. 

id.;  terms  of  credit  tbereapon,  etc.  1578. 

id.;  security  for  purchase-money,  1574. 

id.;  separate  mortgages,  etc.,  for  part  of  purchase-price  maybe  taken,  when, 
etc.  1575. 

id. ;  reiKjrt  of ;  contents,  filing,  et«.  1576. 

fees,  expenses,  etc.,  how  paid,  1579. 

distribution  of  proceeds  of,  iu  partition,  1580-1584. 

may  be  directed  free  from  or  subject  to  liens,  in  dower,  1622. 

report  of.  in  action  for  dower  ;  contents  of,  1623. 

in  action  for  partition,  applicable  to  action  for  dower.  1625. 

in  foreclosure,  must  be  directed  by  final  jndgment,  1626. 

surplus  arising  on.  in  foreclosure,  disposition  of.  1033. 

when  final  judgment  must  direct,  of  parcel  only  of  property  ;  subsequent  de- 
fault, etc.  1636. 

of  the  whole  property,  when  ;  application  of  proceeds,  1637. 

oflicer  to  pay  taxes  upon,  of  real  property  under  judgment,  1676. 

of  real  property  under  judgment,  how  conduct«?d,  1678. 

purchases  by  certain  officers  making,  prohibited,  1679. 

notice  of,  on  foreclosure  by  advertisement,  how  given,  2388-2391. 

how  such  sale  to  be  postponed,  2392. 

how  such  sale  condncted,  2393. 

mortgagee,  etc.,  may  purchase  at  sale  on  foreclosure  of  mortgage  by  advertise- 
ment, 2;^94. 

effect  of  sale  in  such  proceedings,  2395. 

madft  after  filing  of  a  petition  for  voluntary  dissolution  of  corporation  is  void, 
2430. 

of  property  by  temporary  administrator  may  be  authorized.  2672. 

sale,  in  proceedings  to  dispose  of  real  properly  of  decedent,  2761,  2784. 

proceeds  of  such  must  be  paid  into  court.  2786, 

of  unsold  property,  in  such  proceedings,  when  directed,  2789. 

in  such  proceedings  may  be 'stayed  by  surrogate,  when,  2797. 

mode  of  lev>  and  sale  on  i-xccution  on  judgment  of  justice,  3029. 

certain  provisions  concerning  sale  on  execuUoii  \iv  cowxVa  cA  x'i^'cst^  «:^'S^'^^» 

eiuch  */i/e^,  3030. 
of  nnimiil  found  i^tniyin^,  in  proceedings  before  y\sV\c.vi,^'^\. 
procicUti  of,  how  nppUod.  8092-3094.  ,        ...r^vvt  « 

?n  execution  or  atUicbment,  ot  perishable  property  \\\Ti\.X.  \Sk»rvw<tws«s>.^« 
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~fee»"or  tlMilfl  or  lateee,  oofMWdonw  Mle,  Itaitttd  i»  IRj  drilAb^ 

S807. 
of  Tcttl  wtate  of  infaiit,  InnAtie,  eio.;  ptoetadJUff  foc^    Citoe  OonDgRnil 

VAirr.) 

8ATI8FACTION— Jndratnt  after  warmBt  of  rttMinmet  tovM,  7B8L  :  /' 

id.;  how  and  of  whom  to  baaaceciitfid,  etis.  UOO. 
nmat  be  exeeated  on  payment  of  JadRment  and  reqnwfe,.UBl. 
of  Jodgmeni  or  mortgium,  raqnirad  on  redramtlon  of  teal  propttlaf  1ij( 

after  ezecuUon  tale,  140^1408. 1108. 
of  Jndnnont  againet  joint  debtor  by  retoaae,  on  eonpoeltlon  with 

of  jodgment  may  be  made  by  Joattoe  of  the  peaoe  who  Is  Inntoeper,  flM» 

8CHEDULfi-4o  he  annexed  to  petition  of  Inaolvent  debtor  for  dlwiiiamfci* 

debta,  n08-«tt. 
to  be  anneicod  to  petition  of  ineolvcnt  for  eosNuptiim  or  diaohai|aftMa 

onment,  S190. 
annexed  lo  petition  of  Judgment  debtor  for  dieohaige  from  Imprienn— f>i 
of  jineii  to  be  made  by  eierfc ;  warrant,  etc  ttOS. 
who  to  ho  inclnded  in  each  echednle,  tt90L 
to  be  annexed  to  petition  for  voluntary  dlnolotion  of  corporation, 


8CIBB  FACIAS— writ  of,  aboUthed  ;  relief,  how  obtained,  1988. 

SCHOOL  OFFIGBR.    (See  Qitiosb.) 

SCHOOLS  AND  ACABEMIBS—uotaflReted  by  certain  provIalQoa,  1801k 'ML 

SJ£AL— omiwkm  of ,  or  a  wrong  teal  on  proceea,  M. 
of  each  ccmrt  to  remain  the  same,  87. 
of  coart*,  description  of,  to  be  leeorded,  etc  87. 
of  snrrogate.  87.  .  ^ 

kept  by  coanty  clerk,  27, 88.  * 

of  coart  may  be  afilxed  by  impreeeion,  18. 
id.;  dentniction  and  renewal  of,  80. 

on  execQtory  instrament,  only  preenmntive  evidence  of  eonelderitlon,  Ml 
of  pablic  officer  or  corporation,  how  alnxed,  900. 
suite  writs  mnKt  be  nnaer,  1992. 
enbpoena  ipsaed  by  rarrogate,  to  be  under  seal,  2481. 
of  Barrogate'i»  court,  2507. 
Ictterti  te^tuinentary.  etc.,  mnst  be  under,  25Q0. 

copy  of  foreign  letters  tetttamcntary.  must  be  authenticated  by,  2704, 2706. 
warrant  to  seize  property  withheld  from  executor,  mu«t  be  under  sea)  of  M^ 
rogateV  court,  2714. 

SECRETARY  OP  STATE— copy  judgment-roll  in  action  to  vacate  letters-patent 

must  be  filed  in  office  or,  and  entry  made,  etc.  1959. 
must  trannmit  copy  of  such  entry  of  such  judgment  to  county  clerk,  etc.  IML 
changes  of  names  to  be  made  to  ;  publication  thereof,  2418. 
surrogate  to  send  certified  copies  of  papers  in  case  of  non-residents,  to  b**  4iei 

in  ofiice  of,  2503. 
may  require  searches  in  certain  offices  to  be  made  without  fee,  3390. 

SECURITY— required  of  guardian  ad  litem  In  action  for  partition,  1586. 
cannot  be  required  of  the  people,  public  officer,  etc.  1990. 
for  costs.    (See  Costs  ;  also.  Bond  ;  Undertaking.) 

SEDUCTION— justice  of  the  peace  luis  no  jurisdiction  in  action  for,  8868. 
action  for,  cannot  be  maintained  in  district  court  of  N.  Y.  8215. 
id.;  justices'  court  c*  Albany  or  Troy,  8228. 
iy  u  per^^onul  injury,  8343. 

SEIZURE— of  animals  running  at  large  in  highway,  etc.    (See  StbatsO* 

SEPARATION— for  wh«t  causes  action  for,  may  be  maintained,  1788. 
when  action  may  be  maintained  ;  residence  of  parties,  1763. 
complaint  in  action  for.  1704. 
answer  in  action  for,  1765.  • 

support,  etc.,  of  wife  and  children,  in  action  for,  1766. 
juUj^mont  for,  may  be  revoked,  1707. 
married  woman  plaiutilf  when  deemed  resident,  1768. 
alimony  in  action  for  ;  costs  ;  execution,  1769. 
M  hat  is  deemed  counterclaim  inaction  for.  1770. 
court  to  give  direction  as  to  custody,  etc.,  of  children,  1771. 
fiiipport,  etc.,  of  wife  and  chWdreu,  vu  x\ft^otk.lox  \  %eR.v\t\tv  for^  1778. 
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SEF  ARATION-^cofi  linued. 

id. ;  when  enforced  by  pnnishinent.  for  contempt,  1778. 
reflations  resi>e(ling  judgment  oy  default  in  action  for,  1774. 

SEQUESTRATION— in  matrimonial  action.  1772. 
action  by  creditor  of  corporation  for,  1784. 

3EBVICE — of  summons  and  accompanying  paper?,  personal  service  thereof, 
appearance  of  the  defendant.  41G-434. 

enb^titntcs  lor  personal  service  in  i-pccial  cases,  4.35-445. 

service  of  papers  generally  other  than  summons,  796-430:3. 

on  non-residt-nt  attonu-y,  60. 

mandates,  by  sheriff,  or  other  officer,  how  made,  108-107. 

papers  on  h  prisoner,  how  made,  lai,  132. 

mandate  of  N.  Y.  marine  court,  may  be  made  where,  838. 

rnmmons,  425-444. 

copy  complaint  or  notice,  with  summons,  419,  430. 

of  snbpcena,  852,  854. 

of  order  for  examination  of  party  or  witness  before  trial,  878.  875. 

affidavit  of.  is  prei^umptive  evidence,  when  person  serving  is  dead-,  etc.  927. 

of  notice  of  application  for  money  in  court,  in  partition,  now  made,  etc.  1564. 

of  State  writ,  how  made,  WJM. 

of  habeas  corpus,  by  whom  made,  2000-2003. 

of  order  for  discharge  of  prisoner,  2048. 

of  notice  and  affidavits  for  peremptory  mandamns,  2070. 

of  alternative  mandamns  ;  how  made.  2071. 

of  copy  of  writ,  or  return  to  mandamus  on  attorney,  for  adverse  party,  not 
required,  2080. 

of  notice  of  filing  return,  and  demurrer  to  alternative  mandamus,  2081. 

of  writ  of  prohibition  and  copy  of  papers,  2095. 

of  notice  of  application  for  certiorari  to  review,  etc.  2128. 

mode  of,  of  writ  of  certiorari  to  review,  etc.  2129.      ' 

of  order  to  show  cause  on  application  of  insolvent  for  discharge,  2165. 

of  order  to  show  cause  on  petition  of  insolvent  debtor  for  exemption  or  dis- 
charge from  arrest,  2192. 

of  pjetition,  and  notice  of  application  of  judgment  debtor  for  discharge  from 
imprisonment  on  execution.  22U5-2207, 

of  order  to  show  cause  on  application  for  trustee  of  property  of  criminal,  2224. 

of  precept  in  summary  proceedings,  2240-2243. 

of  petition  and  notice  for  discovery  of  deaiivof  life-tenant,  2304. 

of  order  in  such  proceedings.  2306. 

of  notice  of  sale  on  foreclosure  by  advertisement,  2889. 

of  notice  of  application  for  surplus  moneys  on  sale  under  foreclosure  by  adver- 
tisement, 2406. 

of  affidavit,  and  orders,  in  supplementary  proceedings,  2452. 

of  warrant  of  arrest  in  such  proceeding,  2453. 

of  citiition  in  surrogate's  court,  within  sixty  days,  when,  2517. 

id.;  how  made,  25^2528. 

id.;  or  subpoena,  proof  of,  2532. 

certain  provisions  relative  to,  apply  to  surrogates'  courts,  2538. 

of  notice  of  appeal  from  surrogate's  court  ;  how  made,  2574. 

of  order  requiring  executor  to  qualify,  etc.  2G42. 

of  order  on  temporary  administrator  who  neglects  to  deposit  money,  2679. 

of  notice  required  in  surrogate's  court,  2(581. 

of  citation  and  order  to  make  discovery  of  property  withheld  from  executor, 
etc.  2708. 

SERVICE  IN  JUSTICE'S  COURT~of  summons,  2878. 
id.;  upon  corporation,  etc.  2879-2882. 
of  summons  and  warrant  of  attachment,  2910. 
of  summons,  affidavit,  etc.,  in  replevin  ;  return  thereof,  2922,  2923. 
of  subpoena  in  action  before  justice  of  the  p<'ace,  2970. 
of  notice  of  appeal  from  justice's  judgment,  8047,  ;)048. 
of  precept  in  proceedings  relative  to  animals  straying,  3068,  3069. 

5BRVICE  IN  CERTAIN  COURTS  OP  CITIES -certain  provisions  as  to  serviced' 
publication,  etc.,  not  applicable  to  N.  Y.  marine  court,  3160. 

of  notices,  copy  of  pleadings,  etc.,  in  that  court,  3161-3168. 

of  summons  in  that  court,  without  the  city  or  by  pnl»Iication,  3170. 

in  that  court,  of  summons  and  order  of  arrest,  in  certain  marine  causes,  81vi 

of  8ul>poBna  or  warrant  it^eued,  by  mayor's  court  of  Hudson,  or  recorder's  co« 
of  Utica  or  Oswego,  8201. 

of  summons  and  copy  of  complaint  in  district  courts  of  New  York  audVaa»w!» 
courts  of  A]biiny  and  Troy,  3207. 


nnntx.  r^yn-fM 

mrt  nf  rerorf,  S. 

I  ou  curti'Ui  apifPl^i  «. 

iiciili)(n<l>li>'i for.  SSS-3UI. 
SEtJSlON  LAW8~w.-i:Kisry  of  Seme  mo>l  pabiUi  chungee  of  Minn  In.  Mil 
BBT-OPF-ponmuwrii  impronenieiiU!  by  rlpfendBnt  in  noOdO  of  ejwlmsiil,  tij 

i>r  tvtovety  mid  u»t>  In  juitlci-'e  cniirl,  3Kill, 
BETTI.KMENT— or  inlerrogMoriM,  887-008. 

ol  COM  uiid  eicFpiitm^  tn.  Mr. 

of  aceoiini  of  Kxecuiot,  aUiouitBirHor.  guiirainn,  nlc.    (See  Accuobt.i 
SEVEfUNCB.-or  «annn  of  bcMdd  imiiRiperly  joined.  4er. 

on  adniliiWu  of  pint  of  v^wutl''' ctaijn.^U, 

of  Dclion  of  rjsclnwni  wlieru  defuDdaTiM  ars  diatincl  uucuiiDnu.  1516.  Ul 

Id.!  UItt  deatn  oi  pnity.  >Ki,  lASa. 

or  iHioa  of  imrlition.  v/brv  mny  he  »rde»d.  IM7. 


a  outifojiig  BberiS,  rniiiectii^i  J 
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of  Miininont.  431. 

^ of  officii!  bond.Bf 

ioliuble,  1u»  rl^huuud  urivlli^enof  ball,  59 
.    .■ 'Dttdotemli J-- ^-'i 


lil  {  uroHCUtiou  of  offlciil  hoiul.  M7.  Bl 
lae  ri^htauud  -■-*--*^ -'  ■--"  ■■*■ 

y  be  onjered  lo 


dutj:  of.  an  execntion  ugalnct  doleiulunt  oodci  bail,  588. 


mutii  made  h>,  maj  be  umeoded  by  oidei.  ?itL 
pmltrrencu  ot  aclloa  nj^nst,  TBI. 

or  oOwr.  liabilit;  foe  atraBt  ot  witness  aiteud'ing  andei  Buliptena,  Btl,  8M. 
diitica  wltb  revpect  (ojuron,  ll^r-lies. 
iJutlnlD  caia  of  Etnick  and  fotrign  jory,  lOW-lOTl. 

,  nogiecdug  totako  dutge  of  Juijr,  iu  ^jieclal  pmcsodlngg,  bow  naainlied,  lUH- 
noUuuIobeKiviiii  to,  of  fins  imiKned  lor  «ucb  neglect,  llST,  IIW. 
■ncUBiMi  boil  calleomd  OI  multtKd,  IIW. 

palee  of  reol  eelate  In  be  l)y.  or  nifc-rei: ;  eSecl  ot  conveyance,  I2ia. 
conveyance  by,  wbnt  to  Mate,  elc.  ISJ4. 
duly  ot,  OD  paynienl  to  taim  of  amottnl  ut  cxecmbm,  13M. 
execution  lo  Issue  to  ;  urovl»tou»,wber«  he  ts  party,  etc.  18Si. 
to  indois«  ou  execution,  Ilino  ot  [U  receipt,  IS6S. 
duticB.  oa  aal.-.  under  eTMinUon,iaBl,  1«<6. 
■HbetilDlion  ot  indeaiaiion  for.  in  acllon  for  levying  nnder  eXMoUoo,  vie. 

uai-miT. 

lo  give  notice  of  ?nch  BCIIon  to  iudeinnllon.  It>7. 

IE  m  m\vB  hj  efaorilT   (See  Eilk.) 

liubilicief,  dotiee,  and  proceudinga  ot,  In  action  for  chattel,    (dee  Aonoa  toa 

A  Chittil.) 
feef  to  be  pold  to,  and  nnflCTtaVlng  lenaetett.mi  lanweof  habeai  coipoalM 

pdeoner  in  CMU>dy,  a»O-aO02.  ,  , , 

maA„l,  ont  po«.r  ot'cont.tv  i«  «-«ot  ,«A,V.v.»V.  ■a^^x™,,™^^*^ 
111  Jijtbtse  coipiiB  \>roce«iHni4''i  ■"*";    ,  .  _ 
procevdiiige,  etc.,  on  wrtt  ol  i«»«ssui™i 
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RlFF—continMd. 

ot  retarDin*]^  mandate  may  be  notified  to  show  caaiie  why  Attachment  thoald 

not  ii>8ce,  3^0. 
irocecdiiigs  and  duty  uf,  in  ezecnting  warrant  of  attachment  for  contempt, 

2276-2283. 
[ability  of.  for  insufficiency  of  Horeties  on  nndertaking  in  contempt  proceed- 
ings, 2291. 
irarraut  to,   for   collection   of    fine :   execution    thereof ;   liability   thereon 

2S9^S800. 
rarraut  for  arrest  of  jadgmeut  debtor  in  snpplementary  proceedings.  2437-2439, 

2453. 
»rder  for  payment  to  sheriff  by  periK>u  indebted  to  judgment  debtor,  in^supple- 

mentary  procedlnss,  244G. 
irder  in  eiich  proceedings  requiring  delivery  of  money  or  property  to,  2447. 
luty  and  liabuity  of,  on  receiving  ^nch  money  or  property,  2448-2450. 
irarrant  to  seize  property  withheld  from  executor,  etc..  execution  thereof,  2T14. 
oast  discbargti  prisoner  an  execution  u|n>n  ju:?! ice's  judgment,  when,  9034. 
penalty  upon,  for  not  so  diKchargin&r  prisoner,  3035. 
lOiistAole  may  detiver  justice's  maudut-o  to,  in   case  of   resistance ;  duty  of 

rtheriff,  etc.  3158 
iabiiit7  and  duty  of,  in  serving  and  retnniing  process  of  certain  local  courts, 

8201. 
ees  of.  must  he  taxed,  on  demand  ;  amount  of  s.ime.  8287.  3307. 
'ees  of.  on  sale  of  real  property  in  foreclosure  cannot  exceed  fifty  dollars,  8307. 
iction  upon  official  houd  of.    (Sec  Opficial  Boxd.) 
,RIFF*S  JURY— mode  of  trial  by,  of  clnim  of  third  i>ersou,  to  property  seized 

under  mandate.  108.  109. 
;laim  of  third  person  to  property  attached  may  be  tried  by,  657. 
[)roceedings  afr«r  and  effect  of  such  trial,  G58, 659. 
in  New  Yorlt,  how  selected,  1112. 

claim  of  third  person,  to  property  seized  under  execution  tried  by,  1418. 
proceedings  after,  and  effect  of  such  trial,  1419, 1420. 

.NDER— damages  in  action  for.  of  a  woman,  1906. 

justice  of  the  pc^acc  has  no  jurisdiction  in  action  for.  2863. 

action  for  cannot  be  niuintained  in  district  court  of  New  York,  3215. 

id.;  ill  justices*  courts  of  Albany  and  Troy.  3223, 

is  included  in  term  "  personal  injury  **  in  this  act,  3313. 

ICIAL  ADMINISTRATOR— provisions  as  to  temporary  administrators  apply 
to,  2633.    (See  Administrator,  Tkjcporart.) 

;CIAL  COUNTY  JUDGE— may  issue  habeas  corpus  to  testify,  when,  2009-2011. 
when  to  take  bail  on  certiorari  ;  filing  recognizance,  etc..  2046,  2047. 
application  for  habeas  corpus  or  certiorari  to  inquire,  etc.,  may  be  made  to, 

2017,  2028. 
id.;  when  writ  must  be  granted  ;  penalty  for  refusing.  2020. 
when  Hiich  writ  may  be  granted  in  another  county,  returnable  before,  2023. 
warrant  to  bring  up  prisoner  about  i)eing  removed,  2054. 
application  in  summary  proceedings.  2^. 
supplementary  proceedings  before,  2434. 
id.;  order  in.  made  by  justice  of  supreme  court,  may  be  returnable   before 

when,  2434. 
when  to  act  as  snrrogate.  2484. 
order  of  general  term  for  that  purpose,  2488. 
how  such  authority  superseded,  248^. 
compensation  of,  while  acting  as  surrogate.  3493. 
acts,  etc.,  while  so  acting  ;  \vuen  and  how  recorded,  2494. 
may  act  in  surrogate*?  absence,  on  petition  for  discovery  of  property  withheld, 

2709. 
«IAL  JURY— 106V10S9. 

;CIAL  PROCEEDING— not  discontinued  by  change,  vacancy,  etc.,  in  judges,  25. 
continued  before  another  judge  in  New  York,  2U. 
stipulation  to  try.  elsewhere  than  at  court-house,  37. 
not  to  abate  by  failure  or  adjournment  of  court,  44. 
disability  of  officer  ;  substitution,  etc.  52,  53. 
powers  of  judge  of  superior  city  court,  268. 
jarisdiction  of  superior  court  of  Buffalo.  272,  293. 
removai  from  county  court  to  supreme  court,  S^. 
M/cA  removal  not  to  impaiv  process,  etc.  34tt. 
nlen of  limitiition  of  Hction,  apply  to,  414. 
rocesa  when  sened  liko  SMninions,  433. 
ipeiv,  where  to  be  filed,  825. 
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ontor.  nknv  lo  be  vutcivd.  8a. 

wiiiiriiii  csf  innt  from  arrwr.  W). 

PnnJiirtiou  of  Imok  of  nccimBt  compelML  807. 

••p)N«|  fnno  fln«l  order  in  hum  ccMirt,  18B6. 

Kl-:  bjr  MDoihur  court  or  jndoe.  1457. 

id  :  intcrmctliate  ordtir  nmj  be  reviewod  on,  18SB. 

Id.;  limitHtioo  of  (Iniv  for.  IBM. 

id.;  pntviHionii  «»  touppGal  to  iteneml  tmn,  etc.,  Applied  to, 

id.;  provi0iooi>  reietInK  lo nctioue apply  to.  1861. 

to  ircover  niil  property  :  when  mfty  be  talseD,  1687.  .  ._ 

pnMecuilny.  in  name  of  anotber.  etc,   mttdwneaiior ;  actiM  tar  MV 

llifrffor.  1900. 
t'ffeci  of  tmiiitferor  canraqf  action  in,  1000. 
I>y  or  aiQiiniit  uniuoor|M>nite«l  a««ociiiti<Hi :  how  maintained,  ISIB. 
liy  or  amiinat certain  conuty.  town,    etc,  oAlcere,  10(16-1060.  . 

certiorari  cannot  iwnc  lo  review  determlnatiofi  l»y  court  of  record,  ^  > 

civil.  2121. 
preveiitation  of  fieiition  ii»  deemed  commeDCement  of.  In  flQirogtfe^<> 
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tempuniry  adminlttrator  may  maintain  or  defend,  how  far,  90Sn. 
JiiHtire  of  the  peace  han  Jurisdiction  in,  when  apecfally  confened  hyiiVil 
jiiHiice  niimt  hoid  oonrc  in  hi«  town,  etc.,  for  tnul  of.  986& 
irantifcr  of.  wlien  Jn»tice  of  the  peace  about  to  remove,  or  diaSLMliiw, 

8160-3  IS-i. 
traunfer  of,  from  certain  local  conrts.  to  snpreme  <»nrt,  8197. 
cQHt8  ill.  in  court  of  record,  liow  awarded,  SsMO. 
amount  of  CQ»ta.  in  certain  proceeding  by  State  writ,  8358, 8SS0. 
proviKions  of  statnte  a»  to  co0ti>  In  octlona  apply  to,  8870. 
procfetlinjZK  rightfnily  taken  in.  not  affected  by  thia  act,  88SB. 
doflnltion  of.  a«  utMtd  in  the  new  revision,  8884. 
a<^inst  execntor  or  adrainintrntor.    (See  Sxeoutob  akb  AommenkfOi 
inslitait^i  liy  SUte  wriu».    (See  State  Wbit  ;  t<ee,  aleo.  Titles  of  the  S 

Writ«.) 
in  t*nrroj;ate*8  coorts.    (See  StmnooATS^s  Court.) 
in  jiiotice's  conrt  relative  to  animal  fonnd  etraylngf.    (See  SnuTB.) 

SPECIAL  SESSIONS— are  courts  not  of  record,  8.  ' 

SrBClAL  SURROGATE—liis  offlciul  defignntfon,  2488. 
wluMi  to  dlsrliaixe  tlntios  of  ^aiTOSfatc,  3484. 
order  of  Hiipremc  court  at  ;;ciic>ral  term  for  that  purpose,  2488. 
aulliority  t«)  conf(Mrc<I.  liow  j*nperseded,  2489. 
roinpon^atioii  of,  when  actinjf  as  r'nrrogatc,  2493. 
wlu'ii  actinjf  .'18  piirropale,  whore  and  how  recorded,  2494 
mav  act  in  i>arrogate'ti  abeence,  on  petition  for  discovery  of  property  wi 
'2709. 

SPECIAL  TERM— of  court  of  record,  adjournment  of  ;  proceedings  thereo] 

SPECIAL  VERDICT-defined  and  effect,  1186,  1188. 

SPECIFICATIONS— in  opposition  to  insolvent's  discharge  from  his  debt 
trial,  etc.  2168. 
in  opposition   to  petition  for  insolvent's  exemption  or  discharsre  from 
2iy3. 

STATE- -property  taken  pursuant  to  statute  of,  etc.,  cannot  be  replevied, 
etc.  1690,  29J9. 

(See  Attorney-General  ;    Peoplb   op  thb  State  ;   Ofpicbr  ; 
Funds.) 

STATE  ENGINEER  AND  SURVEYOR-may  require  searches  in  certait 
omces  to  be  made  witlioiit  fe(!,  3290. 

STATE  PAPER— publication  of  order  to  hIiow  cause  on  application  of  ii 
for  disc»iar«;e  from  dei)ts,  to  l)e  in,  2165. 
publication  in,  of  order  to  show  cause  on  petition  of  insolvent  debtor 
emption,  etc.,  from  arrest,  2192.  «^*'*" 

order  to  ?how  cause  on  petition  for  voluutary  dissolution  of  corporatio 

Whcti  publication  of  citatioii,  etc.,\Tvft\wTo%AX,«i^atwvtx.,  c^T^«T^^\^,'s«b 
Pt?biic«tion  may  be  made  \n,  vj\ieu  vtopT\ex»T  o\  <5.Q,\x\i\.^  vv%v«^v<^v^^ 

proof  of'tf iich  publication,  what  lo  atAte,  «»^. 
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^TB  reporter.  188-216. 

TS  TREASURER— to  pay  to  i;overnor  damages  assesaod  by  inqnisition,  etc. 
^      2115. 

*^?acy.  etc.,  of  nnkaovrn  person  to  be  paid  to  :  claims  thereto,  2747. 
'^Kuty  require  searches  in  ccrtnin  pnhlic  offices  without  fee,  8290. 


tTE  WRITS— ^unmemtiou  of.  1991. 
Imst  be  under  setil  of  court.  11192. 
at  the  instance  of  the  people,  1993. 

nlator.  when  joined  witit  people ;  parties,  how  styled,  1994. 
IMrties  may  appear  by  attorney.  1995. 
~  aikmanco  of.  to  be  indorsed  and  Hisrned,  199G. 
Anal  order  ;  certain  proceedinj»<  .^ame  as  in  actions,  1997. 
when  snch  writs  retnrnable,  1906. 
how  served,  1999. 

lubeas  corpus,  how  serveil ;  fees  and  undertaking,  2000. 
fees  to  persons  not  officers,  'iOOl. 
qoalificati(m  of  last  two  sections.  2002. 

mode  of  service  of  certain,  when  person  conceals  himself,  2003. 
]MiDishmcnt  for  non-p:iytneitt  of  cost-M.  2007. 

amonnt  of  costs,  when  final  order  Is  made  for  defendant,  in  certain  proceed- 
ings commenced  by,  8258,  3259. 
for  provisions  applicable  to  i)articular  writs.    (See  Titles  of  those  Writs.) 

l^ATUTB— limitation  of  action  on  liability  created  by,  882-884. 

private,  how  oleaded.  580. 

of  the  State,  how  proved.  932. 

of  other  states  and  foreij^n  country,  how  proved.  942.  "^ 

property  taken  parnuant  to,  cannot  be  replevied,  unless,  etc.  1G90,  2919. 

certiorari ;  where  right  to  the  writ,  etc..  is  conferred  by,  2120. 

provisions  of  former,  not  affected  by  provisions  of  this  act  relating  to  certi- 
orari, 2147. 

when  increased  costs  allowed  to  defendant  in  action  brooght  for  act  done 
under  statute  of  the  State,  8258.  S359. 

rale  of  common  lawns  to  strict  construction  of,  not  applicable,  3345. 

action  for  penalty  or  forfeiture  under.    (See  Pknalty.) 

STAY  OP  PROCEEDINGS— when  not  to  exceed  twenty  days,  775. 
on  appeal  to  conrt  of  appeals,  1809-1327 
on  appeal  to  general  term,  1343-1851. 
and  enlargement  of  time,  in  mandamus  proceedings,  2089. 
in  proceedings  for  writ  of  prohibition,  2102. 
npon  issue  of  writ  of  certiorari  to  review,  etc.  2131. 
on  certiorari  by  appeal  to  court  of  ap)>eals,  2145. 

ou  warrant,  or  execution  for  costs,  in  summary  proceedings,  2254,  2256. 
(See,  also.  Appeal  ;  Und£btakino.) 

STENOGRAPHERS,  1007. 

notes  treated  as  minutes  of  judge,  82-88. 

for  surrogate's  court,  in  New  York  and  Kings,  2512. 

id.;  in  otTier  counties,  2513. 

duty  of,  in  surrogate's  court,  2541 . 

minutes  of  testimony  taken  by  snch ;  how  aathenticated  ;   bonnd   volumes, 

2542,  2543. 
fees  of.  for  copies  of  notes,  3311. 

STOCKHOLDERS— of  corporation  may  be  joined  as  defendants,  in  action  against 
corporation  ;  when,  1790. 
when  separate  action  may  be  brought  against,  1791. 
proceedings  in  either  of  two  last-named  actions,  1792-1790. 
officers,  etc.,  may  be  compelled  to  testify,  1805. 
misnomer  of  co-defendant  not  available  as  defence  inaction  against,  1813. 

STRAYS— action  before  justice  of  the  peace,  for  suffering  animals  to  stray,  3082. 
penalties  to  be  recovered,  3083. 
certain  officers  to  seiz'.*  animals  strayiuj^,  3084. 
when  private  person  may  seize  such  animals.  3065. 
officer  or  person  neizing,  to  present  petition,  3(W6. 
precept  thereupon,  id.;  how  served,  3087,  308:5. 
proof  of  service  of  precept  :  answer  ;  trial,  3089,  8090. 
decision  in  fnvor  of  petitioner;  warrant  to  seU  ;  exec.\iV\o\i\)aRi\^Qll-,tRRk\% 
spplicution  of  prwecdn  of  snle,  3092. 
difposition  of  earpln^,  309S. 
id.;  when  no  claim  made  within  a  year,  3094. 


Ixxxtiii  INDEX.  [Be/ermem tn  , 

onlvT  iipou  claim  fur  Hnrplns  ;  appeal  therefrom,  S096. 
prortM'iUiijLTs  iiiMMi  dcci)4ioii  in  fuv«)r  or  person  aiipwering,  9096. 
(U'lnand  of  pof.xoHtiio;]  iH'fore  trial ;  proceeding  theronpoo,  3097. 
id.;  wluMi  nnimul  wilfuliy  Hct  ut  lar^:*  by  third  persion,  SO&S. 
action  by  owner  in  mucIi  a  case,  80U9. 
aclioii  by  |>etiiioncT  and  by  officer,  3100. 
demand  of  possession  after  final  order  and  before  f«ale,  3101. 
order  upon  demand  of  pos(>est<ioD  ;  ap)K-al  therefrom,  310S. 
id.;  stay  of  proceed inj^s,  8103. 
au])eal  from  final  order.  3104. 

id.;  Ktay  of  proeecdin;:;s  and  delivery  of  poeaessiou,  when  appeal  taken  by 
claimant,  8105. 

Firoccediiig4  npon  affirmance,  3103. 
imitatioirof  action  for  seizing  animals,  3107. 
certain  actiont*  cannot  be  maintained,  8108. 
whiru  several  animal:*  are  trci^patising,  dam^igcs  are  entire  ;  proceedings  hi  flodi 

ease."*,  3100. 
proceedin::s  in  other  ensesi,  where  different  owners,  3110. 
snrpluai.  wbere  there  are  different  owners,  3111. 
when  one  action,  etc.,  J<tideri*ede8  any  other,  8112. 
rights  of  officer  when  private  person  fails  to  prosecute,  8118. 
person  having  a  special  property  deemed  owner,  3114. 
agent  may  act  for  his  principal,  3115. 

STREET  COMMJSSlONEIi— may  seize  animals  running  at  large,  8084. 

STRUCK  JURY— 100:3-1009. 

SUBMISSION  OF  CONTROVERSY— regulated,  1279-1281.    (See  Arbitrathmi.) 

SUBPG2NA— regulations  as  to  issue  and  service  generally,  862-874. 
courts  of  record  may  issue,  7. 
from  N.  Y.  marine  conn,  served,  where,  338. 
for  witness  on  deposiiion,  by  consent,  879. 
id.;  to  be  used  on  motion,  885. 
id.;  to  be  used  without  the  State,  915-918. 
id.;  penalties  for  tXsobedionce,  920. 
smrogate  may  issue,  in  or  out  of  court,  2481. 
proof  of  service  of  citation  or,  in  surroi^ate's  court,  2532. 
when  jdstice  of  the  peace  may  issue,  29o9. 
id.;  service  l hereof,  2J>;0. 

by  justice  of  the  peace  ;  penalty  for  default,  2974. 
i(l.;  iiow  penalty  imposed,  2i>V5. 
commissioners  to  lake  testimony,  may  issue,  2984. 
may  be  issui'd  in  bhuik,  i  y  justice  of  tb  •  peace.  3135. 

service  of.  i>sue(l  from  m;iyor\s  court  of  Iludson,  or  recorder's  court  of  Uticaof 
Oswego,  :W01. 

SU.'JSTITrTED  SERVICE -435 - 145. 

of  precej)!  in  summary  i>rocce(lings.  2210, 

of  citation  in  surrogate's  court,  upon  resident,  2521. 

SUBSTITUTION-  of  ot1ic(?r.  in  special  proceeding,  .^)2.  53. 

of  (lefeiulanl  in  place  of  sherilT,  in  attachment  cases,  710. 

of  party,  does  nor  invalidate  bond  or  undertaking,  815. 

of  indemnitors,  in  action  against  (»tilcer  for  levy,  etc.  1421-1427. 

of  parties  on  appeal,  129'J. 

of  plaintitf  in  partition,  when  court  may  order,  1.547. 

of  succes.-or  of  ollicer,  after  death,  etc  ,  i>en(ling  action,  etc.  1920. 

of  party  on  apj)eal  from  surrogate's  court,  in  case  of  death,  2575. 

SUMMARY   PROCEEDINGS  TO  RECOVlilU  POSSESSION  OF  REAL  PROP- 
ERTY—when  tenant  may  be  removed  by,  2231. 
])ersons  holding  over  land  sold,  etc.,  may  be  removed  by,  2232. 
removal  of  i)erson  in  case  of  forcihie  entry  and  detainer,  2238. 
application  in,  t>whoui  made,  2234. 
petition  by  person  entitled  to  possession,  2235. 
notice  t(»  be  given  in  certain  cases,  22;}t). 
petition  by  i>eighl)or  of  bawdy  bouse,  etc.  2237. 
})recej}t  to"  b(^  is^ne(l  on  petition  in,  223S. 
id.;  how  issued  in  New  York  city.  22,3;). 
id.;  how  served,  2210. 

duty  y/'/>erson  to  whom  copy  of  precept  delivered,  2211. 
when  />j-i'cej)t  to  be  sewed  ov\  \u\\v\\oYd  vA  XmwOiNj  \\u\\w&,  lOASL^ 
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3MMARY  PROCEEDINGS  TO  RECOVER  POSSESSION  OF  REAL  PROP- 
ERTY—«>/»«/med. 
proof  of  eervicc  of  precept,  2848. 
answer  in,  2244. 

issaes  upon  forciiilc  eiitry  or  detainer,  2245, 
transfer  of.  in  N.  Y.  district  court,  2246. 
trial  of  issues  joined  in.  2^7. 
adjoamrocnt  of  bearing.  2*^(18. 
final  order  apou  trial.  2iM9. 
aniomit  of  costs  allowed  ;  how  collected,  2250. 
warrant  to  deliver  |>ossessiou  of  preniiees,  2251. 
execution  of  wurrant  m.  "HSUxl. 

when  issuing  of  warrant  cancels  lease  ;  landlord  may  recover  rent,  2252, 22SS. 
such  warrant  and  execution  for  costs,  when  and  how  stayed,  2254. 
undertaking  to  stuy  ;  how  disposed  of,  2255 
redemption  l»y  lesse<^,  2236. 
id.;  by  creditor  of  lessee,  2257. 
qualitlcuiion  of  last  two  sections,  2iS6. 

order  to  l>e  made  theren|x>u  ;  liability  of  person  redeeming,  2250. 
api)eal  from  final  onler  in.  !i^260. 
eflect  of  snch  appeal  limited  in  certain  cases,  2261. 
wurrant ;  how  stayed  on  ap|)eal.  2262. 

appellate  court  may  award  restitution  ;  action  for  damages,  2263. 
application  of  fore«jroin^  provisions  ;  effect  of  final  order,  2264. 
bow  proceedings  of  this  nature  to  be  stayed,  2205. 

tJlIMONS — the  summons  and  accompanying  papers  prescril)cd  and  regulated  t 

personal  service  thereof ;  api)eanuice  of  the  defendant,  416-434. 
delivery   of,  to  officer  for  service,  when   deemed  commencement  of  action, 

39U,  400. 
service,  if  defendant  is  not  fonnd,  or  evades,  etc.  435,  4S6. 
filing  papKjrs  on  such  service  ;  proof  of  service,  437. 
service  by  publicai.iou,  and  withont  the  State,  438-443,  445. 
proof  of  mch  service,  444. 
unknown  defendant  or  name,  451. 

snpplementul,  to  issue  to  parties  brought  in  ;  its  service,  etc.  458,  760. 
order  of  arrest  may  accompany,  558. 
injunction  order  may  accompiiny,  608. 
attachment  may  be  issued  before  service  of,  688. 
service  of.  after  issuing  uttacliment,  6;:^. 
dismissal  of  complaint  f<>r  neglect  to  serve,  821. 
to  be  filed  within  ten  days  after  service,  824. 
supplemental,  to  i)ring  in  new  defendant  after  death  of  party,  in  action  for 

partition,  1588. 
id.;  to  t>ringin  new  parties  in  action  for  waste,  where  judgment  of  partition 

granted,  1657. 
service  of.  must  be  made  within  sixty  days  after  filing  lis  pendens,  etc.  1670. 
requisites  of,  for  judgment  by  default  in  matrimonial  actions,  1774. 
service,  filing,  etc.,  in  action  for  penalty,  etc,  1805. 
indorsement  ui)on,  in  action  for  statutory  penalty,  etc.  1697,  1964. 
designation  of  ofllccr,  in  ;  umraons,  in  certain  actions  by  or  against,  1929. 

►UMMONS  IX  JUSTICE'S  (.rOURT— commencement  of  action  by,  2876. 
contents  of ;  service  of,  :i.'>77,  2878. 
service  of.  u|>on  corporation,  2S<9-2882. 
sec(>nd  and  third  summons  :  effect  thereof,  2883. 

where  name  of  defendant  is  unknown  ;  return  of  summons,  2884,  2685. 
service  of  summons  and  warrant  of  attachment,  2910. 

{)ro<:eedings,  when  sunnnons  not  personally  served,  2918. 
low  to  be  served  in  action  for  a  chattel,  ^922. 
proceedings  when,  not  |>ersonully  served  on  defendant,  2932. 
action  not  aff.cled  by  failure  to  replevy,  after  service  of,  2933. 
joinder  of  issue  on  return  of.  2934. 

publication  of,  when  i)ropii(tor  of  county  newspaper  refuses,  etc.;  affidavit  of 
such  publication,  3293.  3294. 

UMMONS  IN  CERTAIN   COUKTS  OF   CITIES— copy   of  complaint  may  be 

served  with,  in  justice's  court  in  Brooklyn,  3120. 
default  on  return  of,  may  be  opened,  in  justice's  court  in  Brooklyn,  3128. 
in  N.  Y.  marnie  court.  310."). 
service  of,  without  the  city  of  New  York,  or  by  publication,  in  action  in  tba^ 

court,  3170. 
in  N.  Y.  marine  court,  when  order  of  arrest  granted,  in  certain  marine  caob*** 

8178-JJJ85. 
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SUMMONS  IN  CERTAIN  COUR'I^  OP  CY^im-conUfMed. 

ill  city  court  of  Ytjukors,  ivhun*  may  l)f»  wrve«l,  3206. 

bervico  of  copy  of  complaint  wiili,  in  New  York  district  courte,  and  justices' 

courts  of  Albany  and  Troy,  'iiUfi. 
id.;  and  proof  of  nervice,  3'.2(W. 
commfncTmcnt  of  action  by,  in  pnch  court,  3*J09. 
must  bu  maderfturnublu  im mediately,  wlien  order  of  arrest  granted  inKew 

York  district  courtt«,  3218. 

SUNDAY— courts  not  to  sit  on,  except,  etc.  6. 
arrest  on,  when  allowed,  15. 

commitment  and  discharge  of  prisoners  on,  when  allowed,  6. 
when  excluded  in  computing  time,  7t^. 

habeas  corpus  to  inquire,  may  be  issued  and  served  on,  2015. 
sale  on  mortgage  foreclosure  by  advertisement  not  to  be  held  on,  2308. 

SUPERINTENDENT  OP  THE  POOR.    (See  Overseer  op  thb  Poor.) 

SUPERIOR  CITY  COURTS—provisions  applicable  to  all,  268-285. 

provisions  exclusi\ely  ajmiicable  to  the  court  of  common  pleas  for  liie  city 

and  county  of   New  York,  and  the  superior   court   of  the   city  of  New 

York,  280-291. 
provisions  exclusively  applicable  to  the  sui)erior  court  of  Buffalo,  292-806. 
provisions  exclusivoly  applicable  to  the  city  court  of  Brooklyu,  307-318. 
chief  judges  are  nienil)ers  of  convention  lo  make  niles,  17. 
may  direct  clerk  to  destroy  certain  papers,  21. 
judges  perform  duties  of  suprenn*  court  justice  at  chambers,  241. 
may  appoint  receiver  in  certain  cases,  713. 
power  of,  as  to  transfer  of  money,  etc.,  in  court,  748. 
judge  of,  may  order  discharge  of  witness  from  arrest,  862. 
appeal  to  general  terra.    (See  Appeal.) 

may  entertain  application  of  guardian,  etc.,  to  agree  to  partition,  1500. 
application  to,  lor  leave  to  sue  sheriff's  ottlcial  bond,  1€B0. 
wliat  proof  required  before  granting  leave,  U*>0. 
order  granting  leave  ;  action  thereupon,  18S1. 
same  provisions  as  to  suits  on  other  official  bonds,  1880-1889. 
action  for  penalty  incurred  by  doing  act  adjudged  lawful  by  general  term  of, 

cannot  be  maintained  when,  19G1. 
judge  of,  may  i.ssiie  habeas  corpus  to  testify,  when,  2009,  2010,  2011. 
judge  of,  when  to  take  l)ail  on  certiorari.  20i6. 
id.;  must  tile  recognizance  with  clerk,  2047. 
aj)peal  from  final  order  of  general  term  of,  in    habeas  corpus  or  certiorari; 

l)ail  thereon,  x;0>>2. 
certiorari  to  review,  etc.,  can  issue  out  of.  2123. 

may  appoint  trustee  fur  pr()i)erty  of  (Mimin.'.l  during  imprisonment,  2219. 
jurisdiction  of,  over  person  and  i)ioperty  of  lunatic,  etc.,  2.3'^0. 
(iiuy  of  such  court  exei(i>-iiig  sucli  jurisdiction,  2821. 
jud^^e  of,  may  act  in  surrogate's  absence,  on  i)etition  for  discovery  of  property 

wiihlieid,  2709. 
what  courts  jire  so  designated,  3^M8. 
for  1)1  ovisions  specially  applicable  to  local  courts.     (See  titles  of  those  courts.) 

SUI*EKSEDEAS~as  to  defendant  in  actual  custody,  when  ordered,  572. 

SUl'ERVISOIlS— to  pay  for  printing  calendars  of  certain  courts,  20. 
t(.  jirovide  rooms,  furniture,  etc..  for  courts  ol'  record,  31. 
id.;  for  |>iiyineiit  (.f  court  steno;^'rapli(;rs,  88. 
to  apjjoint  physician  to  county  jail,  12(5. 

in  certain  counties,  to  i)i<)vi<le  stenographer  for  county  court,  358. 
board  of.  may  appoint  temporary  surrogate,  in  case  of  disabiUty,  2492. 
surrogate  to  report  fees  annually  to  lu)ard  of.  2501. 
luiiy  .lulhorize  api)oiiilment,  and    tix  compensation  of  clerks  in  surrogate's 

oilice,  xj:)08. 
when  costs  cannot  ije  awarded  against,  in  action  on  account  of  act  done  colore 

officii,  etc.  3244. 

SUPI'LEMENTAL-pleading,  544,  7G0. 
bununons,  453,  7C0. 

SUPPLEMENTARY   PROCEEDINGS-when  court  may  discharge  ofTender  f* 

contempt  in,  2"JS0. 
the  different  remedies  under  this  title,  2432. 
imiuw  of  the  remedies;  review  of  orders.  2133. 
niJ.if.  judge  may  eiitevLaiu  U\e,  vvoeeovVuxv:^, 'i4^. 
order  to  examine  judi^meut  de\>voT  wU^'v  tv:\\u\\  o^  t^vi<i\\'C\Q>s\^<i/Va&, 
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SUPPLEMENTARY  PROCEEDINGS— «)ntt»M«Z. 

id.;  before  retarn  of  e:secaiiou.  2496. 

warrant  of  arrest  iustesd  of  order,  S437. 

id. ;  after  the  order  has  been  made,  2438. 

warrant ;  bow  vacated,  etc.  S439. 

undertaking  may  be  required^  etc.  2440. 

order  to  examine  person  havms  property,  etc.,  of  jadgmcnt  debtor,  M41. 

either  order  may  require  atceudauce  iK'fore  a  referee,  'M^. 

reference  may  be  ordered  nt  any  time,  2443. 

proceedinga  apon  examination,  2444. 

referee  to  be  sworn,  2445. 

order  permitting  person  indebted  to  pay  debt  to  sheriff,  2446. 

order  requiring  delivery  of  money,  etc.,  to  sberiif  or  receiver,  2447. 

duty  of  the  sheriff.  2448, 

how  money  or  property  applied  to  pay  the  judgment,  2449. 

balance  to  be  paid  or  delivered  to  judgment  debtor,  etc.  2460. 

judee  may  enjoin  transfer,  etc.,  of  property,  2451. 

mode  of  service  of  certain  orders,  2452. 

service  of  a  warrant,  2453. 

how  proceedings  discontinued  or  dismissed,  2454. 

costs  to  judgment  creditor,  2455. 

id.;  to  judgment  debtor,  etc.  2456. 

disobedience  to  order  ;  how  punished,  2457. 

upon  what  judgment,  and  to  wliat  county,  the  execution  must  have  iKSoed, 
2458. 

iu  what  county  judgment  debtor,  his  bailee,  etc.,  must  attend,  2459. 

no  person  excused  from  answering  on  the  ground  that  answer  tends  to  con- 
viction for  fraud,  2460. 

proceedings  when  jiidgiuent  is  against  joint  debtors,  2461. 

proceedings  commenced  before  one  judge  may  be  continued  before  another, 
2462. 

cases  where  this  chapter  is  not  applicable  ;  what  property  cannot  be  reached, 
2463. 

when  and  how  receiver  may  be  appointed,  2464. 

notice  to  other  creditors  of  application  for  receiver,  2466. 

only  one  receiver  lo  be  appointed  ;  former  receivership  may  be  extended,  2486. 

order  to  be  filed  and  recorded,  2467. 

when  property  is  vested  in  receiver,  2468. 

how  receiver  s  title  to  personal  property  extended  by  relation,  2469. 

comity  clerk  lo  record  order  for  receiver,  etc.,  penalty  for  neglect,  2470. 

receiver  to  besutiject  to  control  of  court,  2471. 

on  decree  of  sun  ©gate's  court,  docketed,  etc.  2554. 

SUPREME  COURT- -jurisdiction  and  powers:  designation  of  terms;  distribution 

of  business  among  the  terms  and  judges ;  attendants  upon  t)ie  sittings  ; 

misccliaijeous  provisions,  217-243. 
the  supreme  court  reporter,  244-250. 
stenographers.  251-262. 
is  a  court  of  record,  2. 

may  direct  county  clerk  to  destroy  papers,  21. 
seal.  27. 

to  examine  applicants  for  admission  to  practice,  56. 
may  suspend  or  remove  attorney,  67. 
attimdants  upon  sittings  of,  93,  95,  242. 
removal  of  cause.    (See  Removal  op  Causes.) 
justice  may  make  orders  in  county  court,  354. 
injunction  against  Stale  officer,  6(fe. 
may  appoint  receiver,  713. 

mMjr  direct  transfer  of  money  in  court,  etc.,  to  guardian,  etc.  747. 
motions  where  to  be  heard,  7()9. 
justice  may  order  dii>charge  of  witness  arrested,  862. 
may  issue  snbptena  on  deposition  to  l>e  used  without  the  Slate,  916,  917. 
place  of  trial  iu.  1J91. 
additional  jurors  to  be  drawn,  1056. 

appeals  in  and  to,  regulated  in  detail,  1309-1315  ;  1340-1355. 
may  entertain  application  of  guardian  of  infant,  etc.,  to  agree  to  partition,  1590. 
application  to,  for  leave  to  t?ue  sheriff's  official  bond,  1880. 
Fame  provisions  as  to  suits  on  other  official  bonds,  1886-1889. 
action  for  penalty  for  doing  act  adjudged  lawful  by  general  terra  of,  cannot  be 

mainlaiued  pending  appeal.  1901. 
justice  of,  may  issue  habeas  corpus  to  testify  when,  2009-20U. 
application  for  habeas  corpus  or  certiorari  to  mqu\re,  iiX.c.,\\vv)c>i\iViTa5iiAaV'!»\  «t. 

to  juiftice  of,  2017. 


SUPBSm  COSUSet   mmnnwkl.  ■ 

when  mtch  writ  wmj  be  iiiad«  MtamaMt  beflora  moClMr  j«d|«, 

pemUtj  on  court  or  jnaticB  for  ref oiing^  eto.,  haboui  uoiyt  or 

prooeedingB  on  retnni  of  wilt,  8081. 

JiwtiG«  of,  wlieii  to  tain  ImUI  on  eeitloniri,  W$L 

when  Joftice  of,  omj  Ismw  otrtloinil  or  feuibeai  ootpM  to  teq^idio,  «laL,«Mloit 

Application,  ton. 
Jostloe,  or  coort.  maf  liMw  wamnt  to  Mag  mp  jriMW  ntaoot  to  %•  »• 

moved :  proceediiqw  tbereon,  tt64*4HW. 
id.;  moj  tain  bail  pending  appeal  in babeaa  OMfHWOr OBiliewf^ ' 
at  wbat  special  tern  of,  mandiwns  naj  be  gnnteil,  MMBu 
IcenenU  term  of,  may  pniut  mandamnn  wtieii,  AW. 
appiieailon  for  writ  of  aeiHMflMBt  of  damafee  noM  be  nmde  to,  MSI 
curtiorari  to  review,  etc.,  can  onlylanoe  oat  of,  exeepc,  eie.  ftM.  I 

petition  for  dlaeeveryof  death  of  life4ettaBt  may  be  unnoited  to  mieblM 

term.SSOe. 
hat  Juriedictton  of  pereoii  and  property  of  hwatie,  ld!oC»  md  babttsal  dnnk- 

aid,  8880. 
dnty  of  mch  court ,  exercising  each  Joriadietion, 


application  forappointnwM  ef  neh  committee  moat  be  at  tpeelal  term,  SD 
supplementary  proceeding*  may  be  insUtnted  before  Joetlee  of,  wImb,  MM. 
anthority  of  ofScer  or  conrt.  to  act  as  sarrqgate^  In  eaae  of  dlMOHIUy,  laeM^ 

lished  by  order  of  geiieiml  term,  MB8-Mn. 
Jnstice  of,  may  act  In  snrroKate*a  abeeace,  on  petftkm  for  Aecofwy  ef  pnp* 

erty  withheld,  8900. 
new  ac»on  may  be  bruttghtln,  after  answer  of  title  hi  jnitloe%  oomi,  801 
action  and  spsidal  procoadtnge  pending  in  mayors  coort  of  Hndaon,  aaii*' 

cordere*  courts  of  Utica  and  Oswego,  tiauwamd  to,  SW. 

SUBBTT— to  nndertaking  or  bond,  when  ooe  la  snlWewt,  8IL 

inuei  justify.  818. 

when  several  may  Justify,  In  smaller  amoonts,  fitt. 

may  recover  costs  of  suit,  against  pnn<dpal,  1816. 

(See  Undbbtashto  ;  BoHik) 
nctiou  agaiDt(t,ou  official  bond.    (See  OwnatAU  Bomik) 

SI7BPLUB  MONET— arising  oo  forecioeun:  sale,  disposition  of,  lon. 

on  foreclobure  of  mortgage  by  advertisement,  to  be  paid  into  coort ;  dlipOB- 

tion  thereof,  2404-^408. 
arising  on  sale  of  real  property  of  decedent  for  payment  of  debts,  may  be  pud 

into  court,  pending  appeal,  87(^. 
on  foreclut«ure  and  other  tualetf ;  when  paid  to  surrogate,  8r96. 
distribution  of  the  last-named  proceeds,  2799. 
dispos^itiou  of.  arising  ou  sale  of  animals  straying,  etc.  8092-0004. 
distribution  of,  when  there  are  separate  owners,  3111. 

(See,  also,  Sale.) 

SURPRISE -relief  from  judgment,  etc.  724. 

SURROGATE— consent  of,  required  before  infant  can  bring  action  for  partitloOt 
1534. 

may  grant  leave  to  issue  execution  in  action  against  executor,  18S6-1897. 

may  be  directed  to  issue  letters  testamentary,  uy  judgment  in  action  toeBtab* 
lish  will,  18t)3. 

actiou  upon  offl'-iul  bond  of,  1886. 

habeas  corpus  to  testify,  in  proceeding  before,  by  whom  issued,  9000-8011. 

incidental  powers  of,  a481. 

surrogate  and  aciinj^  surrogate  :  their  official  designation,  8188. 

special  surrogate  ;  his  official  designation,  2488. 

vacancy  or  disability  ;  who  to  act  as,  2484. 

disqualification  of,  except  in  New  York  and  Kings  counties, 

id.;  in  New  York  and  Kiujjs  counties,  2480. 

proof  of  authority,  iM87. 

id.;  when  and  how  made,  2488. 

how  authority  superseded,  2489. 

proceedings  in  New  York  and  Kings  counties  regulated,  2400. 

id.;  transfer  of  proceedings  to  surrogate's  court,  2491. 

teiupornvy  suirogato  ;  when  board  of  supervisors  may  appoint,  MB. 

id.;  conipeiK-atlou,  2403. 

id.;  nets,  etc.;  when  aud\\o\v  TecotaeA,'Ma\. 

u heij  iiof  to  be  counsel,  utc.  "M^. 

u'/h'u  (lisqnalifloU.  24%.  '    .     ^.  „„..-*  w^^ftVeu.^'jfl. 
difc^qiialidc-aiion  ;  wUe"  "»MecuoxMaufeV\iv.UJ^^^v,v«ai 

hooks  to  bii  kept  by.  •"  ""• 
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pupern  and  book»  to  be  preserved,  S600. 

to  report  fees,  2501. 

id.;  iu  New  York  cooDty,  2503. 

papers  cruusmitted  to  secretary  of  State  ;  expenses,  8006. 

clerks  in  surrogate's  office,  2508. 

id.;  surrogate  liable  for  acts  of  clerk  of  court,  2510. 

definition  of,  as  used  in  chapter  on  surrogate's  courts,  2514. 

son  of,  not  to  practice  before  him,  2529. 

mnst  furnish  transcript  of  decree  for  money,  etc.  2553. 

must  issue  ezecntion  to  enforce  decree,  9!bSA. 

when  to  fix  amount  of  costs,  2559,  2501. 

additional  allowance  to  executor,  etc.,  may  be  granted  by,  S560-2S6O. 

fees  of,  2567. 

to  settle  case,  on  appeal  from  surrogate's  court,  2576. 

letters  must  be  signed  by,  or  by  ck-rk,  etc.  :;i590. 

to  fix  amount  of  bond  of  executor,  etc.  2.^05. 

must  be  satisfied  of  genuineness,  etc.,  of  will  before  admitting  it  to  probate, 

2022. 
may  reqnire  certain  circumstances  to   be  proved  before  admitting  probate, 

9622. 
when  sufficiently  proved,  must  admit  will  to  probate,  2623. 
must  determine  validity,  etc..  of  testamentary  provisions,  2G24. 
decision  of.  on  probate  of  will,  2625. 
must  indorse  ctrrtificate  of  probate  on  wilt,  etc.  2620. 
must  retain  will  after  probate,  etc.:  return  of  same,  2635. 
who  may  issue  citation  for  discovery  of  property  withheld,  etc.,    in  case  Of 

absence  of,  2709. 
is  included  in  the  word  *'  judge,"  as  used  in  this  act,  3318. 

TRROGATES'  COURTS— are  of  record,  2. 

seal,  27. 

appeals  have  preference  on  calendar,  791. 

surrogate  and  clerk  mnst  seurch  and  certify.  961. 

petition  for  leave  to  issue  execution  after  death,  1381. 

general  jurisdiction  of,  2472. 

jurisdiction  of.  to  be  presumed,  2473. 

id.;  not  lost  by  defect  iu  record,  2474. 

efl^ect  of  exercise  of  jurisdiction,  2475. 

exclusive  jnrisdictiou  of.  !i47C. 

concurrent  jurisdiction  of  two  or  more  surrogates,  2477. 

jurisdiction  how  affected  by  locality  of  debts,  2478. 

id.;  in  new  or  altered  county,  2479. 

id.;  transfer  of  procecdingM  to  proper  county,  2480. 

provisions  are  applicable  to  previous  wills,  2482. 

clerk  of  ;  how  appointed  ;  his  powers,  2509. 

id.;  surrogate  liable  for  his  acts.  2510. 

clerk,  etc.,  not  to  be  appruitcr,  2511. 

stenographer  for,  in  New  York  and  Kings,  2512. 

id.;  in  other  counties.  2518. 

definition  of  expresi^ions  used  in  this  chapter,  ^14. 

process  ;  how  executed  and  returnable  in,  2515. 

proceedings  to  be  commenced  by  citation,  2516. 

id.;  within  the  statute  of  limitntions,  2517. 

persons  constituting  a  class  ;  when  to  be  cited  ;  citation,  2518. 

contents  of  citation.  2519. 

citation  ;  how  serve*!,  2520-25-27. 

appearance  ;  how  made,  and  effect  thereof.  2528. 

special  guardian  ;  when  to  be  appointed,  2530. 

proof  of  service  of  citation,  subpuena.  etc.  2532. 

written  pleadings  may  be  required,  2533. 

verification  thereof,  25^34. 

publication  of  citation,  etc.  2535.  2536. 

money  paid  into  court  and  securities  taken  ;  how  disposed  of,  8637* 

certain  provisions  made  applicable  to  surrogates'  courts,  %38. 

teiilimony  of  aged,  sick,  or  infirm  witness,  2539. 

id.;  in  another  county,  2540. 

stenographic  mmuiea  of  ivi<timoiiy  in,  to  be  bounds ^2Sy^. 

exceptioDS  upon  a  tritil,  21545. 

Burrogute  may  refer  quoi-'tions  of  fact,  or  account,  2M&. 
tiia/  oy  jury  ;  when  on/ered,  2547. 
W.;  how  review  ed,  2548. 
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iip|>e.il  trum  order  thereupon,  :J549.  ^ 

defluicion  of  ••  ttuul  order  "  and  '•  decree,"  2360. 

decrt'o  r^ettWug  an  nccounr,  to  conlain  Mimmary  thereof,  2561. 

decree  or  order  ;  when  cvideuce  of  a>ecti<,  2552. 

decree  for  money  ;  how  docketed,  2553. 

enforcement  of  decree  by  execution.  2554. 

id.;  by  puninhment  for  contempt,  2555. 

definition  of  "order;"  how  enforced,  2556. 

co(<ti* ;  when  and  how  made  payable  ;  amount,  2557-2561. 

additional  aliowaucc  iu  settling  uccounr8,  2562-2565. 

allowance  upon  t>aie  of  real  property,  ^65. 

fee?  of  appraiser  and  other  ot!icert»and  of  witnesses,  2566. 

application  to.  for  new  bond  or  sureties  of  executor,  etc.  2597. 

jurisdiction  to  grant  ancillary  letters  testamentary  or  of  administration,  SGDSi 

2C96. 
proceedings  by  executor  or  administrator  to  discover  property  withheld,2706-S71i 
appeal  from.  '  (See  Appeal.) 
as  to  letters.    (See  Letters  Testamentaky  ;  id.;  of  ADMiiasTBATiON ;  id.; 

of  Guardianship  ;  Trustee.  Testamentary.) 
disposition  of  ck-cedent's  real  property  for  payment  of  his  debts.    (SeeRBAt 

Property,  Disposition  op.  etc.) 
provisions  relating  to  a  testamentary  trustee.    (See  Trustee,  Testamehtast.) 
provisions  relating  to  u  guaidian.    (See  (rUARDiAN.) 

accountinir  by  executor  or  adminiJ<trator.  guardian  or  trustee.  (See  Account.) 
proceedings  by  and  againbt  executor  and  administrator.    (See  Exbcutob  and 

Admin  1ST  KATOR.) 
as  to  revocation  of  probate  and  of  letters.    (See  Revocation.) 
hearing  in.    (See  Uearinu  in  Surrogate's  Courts.) 

SURVEY— order  for,  when  may  be  made,  1682. 
contents  and  service  of  order  for,  1(583. 
authority  of  party  under  order  for,  1664. 
fees  for,  3299. 

T. 

TAVERN— keeper  of.    (See  Innkeeper.) 

TAX— payment  of,  to  t)o  directed  by  judgment  for  sale  of  real  property,  1678. 
action  cannot  l)e  maintained  for  cliattel  taken   for  collection   of,  except, ett 
KiUO,  L»Uiy. 

TAXATION— of  coj<t  on  forccloisiire  of  mortgage  for,  24()3. 
of  cosits  lu't'ore  justice  of  the  peace,  8078. 
of  fee.-*  of  certain  ollicers,  on  demand,  H-iST. 
certilicate  of  judi;e  or  referee  IS  the  only  competent  evidence  on  taxatioacrf 

ccvt'iin  costs,  ;j'^*48. 
of  costs  ;  liow  made  ;  allowance,  etc.  3262. 
id.;  notice  of.  ;W(j3. 
id.;  letaxaliou  of,  32Gt. 
id. ;  review  of.  3'-.*05. 
id.;  duty  of  taxing  ofllcer.  32GG. 
id.;  atiidavii  tx^  lo  (lisbia>enients,  32t)7. 

TAX  PAYElt— may  bring  action  lo  prevent  waste,  etc.  1925. 

TENANT— or  occupant,  must  be  made  defendant  in  action  of  ejectment,  1508. 
provisions  in  action  of  ('j<'CinKMit  airainst,  15O4-ir,09. 
at  will,  for  years,  etc.,  nniy  be  removed  by  summary  proceedings,  2231. 
for  proceedings  in  siicli  c;:se.     (See  Summaky  IMiocekdings.  etc.) 
discovery  of  death  of   tenant  for  life,    (see  Discovery  or  Death  op  Lifl* 

tknant.) 
of  particular  estate.    (See  Estate.) 

TENANTS  IN  COMMON— separate  action  of  ejectment  maintainable  by,  1500. 
ouster  to  be  proved  ki  action  of  ejectment  t)etween.  bjlf). 
when  action  of  ejrctment  against,  may  be  severed,  I.-jKJ.  1517. 
of  estate  of  inlientaMce.  etc.,  may  bring  action  for  partition,  1532-1537. 
court  may,  on   request,  dinct  shares  in  jjartition  to  l)e  set  off,  to  behelda*. 

1548. 
guardian  of  infant  who  is.  nnu'  ai)ply  for  j)artition,  l,5yO-159.'i. 
action  lor  waste  maintained  by  ;  jiidgnieni  therein,  1(*>')G-1G58. 
muy  maintain  action  to  recover  yvsi  vroyortion,  against  a  co-tenant,  1666. 

TENDiSK -regulated  in  detail /.'il-TAV. 
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!TERMS— do  not  limit  session,  46. 

STERM— amonnt  of  costs,  as  term  fee  in  action,  8251. 
appointment  of  terms  under  existing  laws,  3358. 

TERKITOKT— what  is  included  in  the  term,  as  used  in  this  act,  3388. 

XEST£ — of  writs  and  process,  23. 
mii<t;ilke  or  omission  in,  24. 

TESTAMENT ARY  TRUSTEE.    (See  Trusteb,  Testamentary.) 

TESTIMONY— de  bene  esse,  of  aged,  etc.,  witness,  how  taken  in  enrrogate^s 
court,  2539. 

id. ;  in  another  conuty,  2540. 

of  witness  in  surrogate's  court,  how  authenticated,  2542. 

id.;  stenographic  minutes  to  be  bound,  2543. 

of  witness  for  plaiutiff  may  be  taken  on  application  of  defendant  for  adjourn- 
ment of  trial  before  justice,  2936. 

may  be  taken  by  commission  issued  out  of  N.  Y.  murine  court,  8171. 

taking  of,  by  commission,  in  justicc^s  court.    (See  Commission.) 

XEME— general  regulations  respecting  time.  780-788. 

for  deciding  motion,  relating  to  provisional  remedy,  720. 

enlargement  of,  in  mandamus  ))roceedings,  2089. 

enlargement  of,  in  pi*occedings»  for  writ  of  prohibition,  2102. 

within  which  notice  must  he  published  of  application  to  court,  on  inquisition, 
etc.  2112. 

of  service  of  notice  of  api)lication  for  writ  of  certiornri,  2128. 

for  return  to  certiorari  to  review  may  be  enlarged,  etc.  2133. 

for  appeal  from  order  or  decree  in  surrogate's  court,  2572. 

how  reckoned  upon  successive  letters  testamentary,  etc.  a593. 

provision  of  section  2593  not  applicable  when  temporary  administrator  ap- 
pointed ;  except,  etc.  2682. 

justice  of  the  peace  to  wait  one  hour  after  return  of  summons,  2893. 

within  which  ju^stico  of  the  iieace  may  issne  execution,  3024. 

for  appeal  from  justice's  juclgment,  3046. 

for  service  of  notices  in  N.  Y.  marine  court,  3161. 

for  answering  summons  in  that  court,  3165. 

for  service  of  copy  pleadings  in  that  court,  316C. 

for  non-acceptance  and  justification  of  bail  m  that  court,  3168. 

for  filing  decision  upon  trial  in  that  court,  etc.  3173. 

for  appeal  to  general  term  from  order  of  that  court,  3190. 

for  appeal  to  court  of  common  pleas,  from  general  term  of  that  court,  3193. 

words  ''now,"  "hereafter"' and  •'heretofore,"  apply  to  the  lime  when  pro- 
vision containing  them  takes  effect,  3343. 

when  this  act  takes  effect ;  when  deemed  passed,  3355,  3356. 

tUTLE- -expiration,  before  trial  in  ejectment,  of  plaintiff's.  1620. 

is  conclusively  established  by  judgment  after  trial,  in  ejectment,  of  issue  of 

fact,  1624. 
judgment  by  default,  etc..  when  conclusive  of  plaintiff's,  1526. 
whut  is  necessary  to  maintain  action  for  partition,  1.532, 1533,  1537. 
of  parties  may  be  controverted  and  triud  in  partition,  1543. 
claimants  of,  in  real  property  may  be  made  defendants  in  action  for  dower, 

1598,  1599. 
barred  after  confirmation  of  sale,  in  dower,  1619. 
what  is  barred  by  Judgment  in  action  to  determine   claim  to  real  property 

1645,  1646. 
on  sale  under  mortgage  foreclopiire  by  advertisement,  2395,  2400. 
to  real  and  personal  property  when  vested  in   receiver  in  supplementary  pro- 
ceedings, 2468. 
when  such  receiver's  title  to  personal  property  extended  by  relation,  2469. 
of  purchaser,  etc.,  in  good  faith  from  heir,  etc.,  when  not  affected  by  sale 

for  payment  of  decedent's  debts.  2777. 
general  effect  of  t:ouveyance  on  such  sales.  2778. 
of  purchaser  at  such  sale  not  to  be  affected,  etc.  2784,  2785. 
justice  of  the  peace  has  no  jurisdiction  when  title  to  real  property  comes  iA 

question,  2863. 
answer  of,  in  justice's  court,  2951-2958. 
of  bona  fide  purchaser  at  sale  on  execution  in  justice's  court,  not  affected  hj 

constable's  default,  30:i0. 
of  bpna  fide  purchasers  before  levy  on  such  execution,  not  affected,  etc.  8080- 
of  purchaser  at  sale  under  attachment  not  affecled  b-^  tviftXXVuUwv.  at^<et«^.  ^s^*^ 

revereaJ  of  Jiietice'ti  Judgment,  3058. 
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TRIAL  iXJBOTi-cmtinued. 

id.;  fine  to  be  impofled  en  defftnltiiig,  9009. 

feen  of,  in  couru>  of  record  generally,  3813,  3816. 

definition  of  as  used  in  new  revision,  &^43. 

certain  provitiious  apply  to  trial  in  criminal  cause,  3847. 

application  of  certain  provitiions  ;  drawing  of,  3350. 

TROY,  JUSTICES*  COURT  OP— application  in  summary  proeeedings  to  reooier 
land  may  be  made  to  jui<ticc  of,  it'-iM. 
(H>rvice  of  copy  of  complaint  with  bumroons  ;  proceedings,  8207. 
id.:  and  proof  of  service,  3306. 

action  how  commenced  ;  arrest ;  attachment ;  replevin,  3209,  3211. 
pruceedin<;H  when  title  to  real  projxirty  is  in  question,  3212. 
ap|>i>al!*,  S'^ilS. 
eilect  of  this  act  upon  jurisdiction  and  proceedings,  3214. 

TRUST- -what  proi>erty  held  in,  cannot  be  taken  in  creditor's  action  for  diacovoy 
etc.  1871). 
property  lie  Id  iu,  when  exempt  from  supplementary  procecdiDgs,  2463. 

TRUST  COMPANY— excepted  from  provision  as  to  voluntary  disaolation  of  oor- 
Iioration,  24fl0. 

TRUSTEE— of  express  (rust,  defined,  449. 
id.;  may  sue  alone.  440. 

cannot  bearrected,  except  for  i>or80iial  act,  655. 
money,  etc.,  in  court,  when  transferred  to,  747. 
powers  of,  in  relation  to  sncli  moneys,  etc.  749. 
death  of,  when  not  to  abate  action  brought  by,  766. 
reference  on  appointment  of,  8:^. 

holding  over,  i-tc.  deemed  trespasser;  action  against,  etc.  1664. 
action  does  not  abate  on  death  or  removal  of,  lUSiS. 
of  insolvent,  ])etitioninK  for  discharge  from  debt  may  recover  penalty  fraa 

creditor  swearing  falsely,  2159. 
such  irnstees  ;  how  nominated,  and  by  whom,  2175. 
what,  estate  is  vested  in  mucU.  irl75. 

proceedmgM  when  such,  refuses  to  give  certificate,  2179,  2180. 
under  assisinnient  of  insolvent,  on  petition  for  exemption   or  discbarge  from 

impiisoment.  '^191. 
assignment  to  be  ordered   to.  on  applicatiouof  judgment  debtor  for  discharge 

from  imprisonment  on  execution  ;  effect  ihcreof,  etc.  2*^,  ^11. 
powers  and  duties  of  such,  2215. 

oi  properly  of  cnmiiuil  during  imprisonment ;  how  may  be  appointed,  2219. 
wno  may  apply  for  t^uch  appointmeivi.  lia*^. 
pcLiiion  and  ])roceedini:s  tor  ihaL  purpose.  2221-22:30. 
procc(d!iig>  iigainst.  to  compel  production  oi"  iiie-ienant,  2302. 
when  may  petition  for  dissolution  of  corporation.    (See  Dissolution  OF  COB- 

rOIlAilON  ) 

deposit  ot  Micurities  to  reduce  penalty  of  bond  of,  ii5'J5. 
Iiai)iliiy  oil  oond  tor  money  leceived  in  oiner  capacity,  2596. 
secuiiiy  tor  costs  ;  when  required  in  action  by,  d271. 
of  cor[)oralion.    (See  Director.) 
oond  ot.    (ist'c  Official  Dond.) 

TRUSTEE.  TESTAMENTARY- jnrisfliciion  of  surrogate's  court  as  to,  2478. 
provisions  coiici'ining  jurisdiction  ot  such  court. '24i3-2-l82. 
deflnition  of,  as  used  in  chapter  on  surrogates    courts,  2r)14. 
adduioiml  aliowuncf  may  bo  madf  u>.  by  surrogate.  25t)2-25G5. 
surrugatvi   may  direct  as  to  custody  of  property,  when    co-executors  disagree, 

i:(i02. 
id.;  application  of  article  relative  to  letters  to  such.  2010. 
revocation  of  l<'tterfe  testamentary,  when  not  to  affect,  2088. 
peiilion  to  compel  payment  of  debt,  legacy,  etc.,  l)y,  2a^iW06. 
surrogate  to  determine  controversies  ;  i)roporlion  retained,  2812. 
etfect^of  decree  :  resignation  of  trust,  2813.  2814. 
petiiion  for  security  from  testametiry  Lru&tee,  2815 
security  ;  how  given,  281G. 
removal  of  testamentary  trustee,  2817. 
a/>y>(;/tjfnK'iit  of  successor,  2HIH. 

;;rocee(lii)gs  where  teslamewiATy  lYwslvi^  \a  viA^^i  e'iLftt>\Vck\  w  i^VcKv\!\<i\xftX<5kX,»^^ 
applicntioii  of  ihiw  title.  2^20. 
H8to  bond  of.     (See  Offici.m.  Bo^t>.> 
a«to  accounting  by.    (S^e  Arcoc^v) 
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of  sobmiesioii  of  controvcmy  withoat  action,  1281. 

by  jury,  of  it^eaes  of  fact  in  action  for  partition,  1544. 

provisions  as  to,  in  ejectment,  are  applicable  to  action  to  determine  claim  to 
real  property,  1642. 

view  of  property  not  necessary  on,  in  action  for  waste  ;  when  may  be  made, 
etc.  1659. 

cm>y  of  notice,  pleadings,  etc.,  to  be  famished  court  on,  of  action  for  a  chattel, 
1725. 

in  action  to  annnl  marriage,  1753. 

mode  of,  in  action  for  divorce,  1757. 

of  action  to  annni  corporation,  mu9t  be  by  jury.  1800. 

of  certain  actions  by  the  {)eople,  must  be  by  jury,  1960. 

of  action  to  vacate,  etc..  letters- pa  tent,  by  jury,  1958. 

notice  must-  be  published  before  trial  of  action  by  people  to  recover  property 
ettcheated  or  forfeited,  1978. 

of  isifue  of  fact,  n|K)n  alternative  maiuhimus,  2088. 

of  is$u«  of  law  upon  general  term  mandamus,  2065. 

of  issues,  how  raised  in  opposition  to  iiibuivent's  application  for  discharge  from 
his  debts,  2107. 

of  opposition  to  insolvent's  application  for  dinchnrge  from  his  debts,  2168. 

proceedings  in  such,  when  jury  canuot  agree,  2170. 

production  on  such,  of  inHOlveiit/t*  wife.  2171. 

of  opposition  to  insolveni's  petition  for  exemption  or  discharge  from  imprison- 
ment. 2193. 

of  issues  joined  in  summary  proceedings  to  recover  possession  of  real  prop- 
erty, iaS47-22aO. 

by  jury,  at  i\  terra  of  court,  on  application  for  committee  of  lunatic,  etc.  2327. 

id.;  before  cumuiission  in  ^uch  procetding»<,  2328. 

proceedings  upon,  before  ^uch  commission,  2331. 

id.;  by  jury  before  the  court,  2334. 

subject  of  inquiry  on  trial  in  such  proceedings,  2335. 

on  submission  of  controversy  to  urbitraiioo,  time  and  place  to  be  fixed  ;  notice 
of,  etc.  23(58. 

before  court  or  referee  in  proceedings  for  voluntary  dissolution  of  corporation, 
2426. 

-TRIAL  IN  SURROGATE'S  COURT— by  jury  ;  when  ordered,  2547. 
by  jury  ;  how  reviewed,  2.548. 

by  jury  may  be  awarded  on  reversal  of  decree  in  probate  cases,  2588. 
of  contest  on  accounting  of  executor,  etc.  2739. 
on  contest  of  account  of  testamentary  trustee.  '^11. 

controversy  arising  on  hearing  in  proceedings  ii)r  ;«ettlemcnt  of  such  accooot, 
how  determined,  :;:812.    (See,  also,  Ukarinuj 

TRIAL  IN  CERTAIN  COURTS  OF  CITIES— by  jury,  how  demanded  in  justice's 
court  in  Brooklyn,  3127. 
in  N.  Y.  marine  court,  alter  arrest  in  certain  marine  causes,  3185,  3186. 

THIAL  BEFORE  JUSTICE  OF  THE  PEACE—whcu  defendant  fails  to  appear, 

2988. 
when  justice  to  try  issue  of  fact,  2989. 
when  jury  may  be  demanded,  2990. 
venire,  2901. 

id.;  inaction  between  two  towns,  etc.  2992. 
delivery,  execution  and  return  of  venire,  2998. 
ballots  ;  how  prepared,  2994. 

drawing  jury  ;  tale-man  ;  new  venire.  2995,  2996,  2997. 
juror's  oath,  jury  to  near  prooff.  2998,  2999. 
constable  to  keep  jury  ;  his  oath,  3006. 
rendition  of  verdict ;  plaintiff  not  to  be  called,  3007. 
juiy  when  to  be  disUiarged  ;  new  venire,  3008. 
iudgment  upon  such,  3014,  3015. 

before  justice,  when  new  trial  ordered  on  appeal,  3065. 
of  special  proceeding  relative  to  animals  straying,  3090,  3091. 
adjournment  of.    (See  Adjouiinmknt.) 
new  trial,  on  appeal  from  jii.<tice's  judgment.    (See  Appeal  from  JosTiom  <■ 

THE  Peace  ;  i^EW  Tiual.) 

TRIAL  JUROR— collection  of  dim  imposed  upon,  '2r:2d^*-^^\. 
JajaifUce'8  court,  who  niny  he,  2991,  29>h: 
id.;  yenirc;  .'^ummoniu^r ;  drHuin^r.  etc.  2003 -"iVW. 
irf.;  outh  ot  ;  mode  of  ticarin^  cause,  2d9tt,  2,\>V«. 
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